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TO     THE 


READER 


HE   Commentaries  of  this  mofl  Excel- 
lent and  Famous  Judge \    having  for- 
'     merly  fuffered  the  Misfortune  of  a  Rude 
and  Unskilful  Expofer,   who  aiming  more  at  his 
private  Gain  than  the  Good  of  the  Nation,   Ho- 
nour of  the  Law,    and  Renown  of  the  Author, 
Printed  them ;    and  then,    without  Confulting 
with  any,  that  either  knew  the  Laws,  or  were 
acquainted  with  the  Authors  mofl  excellent  Style, 
publifhed them  deformed,  without  any  Correclion: 
Which,  when  Extant,  feemed  Beauteous  in  their 
Confujion.     However,  to  wipe  off  the  Dufl  from 
this  mofl  excellent  Jewel,  an  Honourable  and  a 
Learned  Hand  hath,    out  of  a  RefpeB  to  the 
Apes  of  the  Learned  Author,  he  flowed more  than 
a  few  Hours  in  the  Perufing  and  Amending  the 
Unhappy  Mi  flakes  y  and,  as  in  a  Perfpetl,  to  be- 
hold the  Body  of  thefe  mofl  excellent  Commen- 
taries, hath  compiled  a  table  worthy  to  be  an- 
nexed to  the  Works  of  the  Learned  H  OB  ART. 
The  Ancients  {though  Barbarous,  as  Sir  Walter 

A  Rawleigh 


To  the    READER. 


fc.y&a!,eJ,WorH'  Rawleigh  obferveth)  had  Laws  info  high  an  E- 
fleem,  that  thofe,  whofe  Wijdoms  had  Jingled  out 
to  be  the  fir  ft  Founders  of  them,  were  honoured 
as  Gods  :  And  others,  that  made  either  Addi- 
tions or  Corrections,  were  commended  to  all  Po- 
fterity  for  Men  of  jw  lefs  Venue,  and  no  lefs  li- 
berally Beneficial  to  their  Countrey.  than  the 
Greats  ft  and  tnoft  Profperous  Conquerors  that  ^ 
ver  governed  them.  If  fo  f acred  a  Reverence, 
and  glorious  an  Eft e em,  were  given  by  Heathens 
to  fuch,  what  Tribute  [hall  be  paid  to  the  Memo- 
ry of  the  Author  and  Compleater  of  thefe  moft 
Excellent  Pieces  ?  Doubt  lefs,  Divinos  Hymnos 
canere,  &  Leges  Patrias,  Magnor umque  gefta 
Virorum  graviter  recenfere,  cannot  be  ill  em- 
ployed. However  I  fhall,  whiljl  I  Live,  have 
them  in  great  Efteem,  and  fubfcribe  my  felf 


Your  Humble  Servant, 


C.  M. 
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mwn.>ri?~Tp^ 


THE 


NAMES 


Of  all  the 


CASES 

Reported  or  cited,  Alphabetically  dif- 

pofed,  and  fo  tranfpofed,  that  the  Cafes 
may  as  well  be  found  by  the  Names  of  the 
Defendants,  as  by  the  Names  of  the  Plain- 
tiffs. 


A  Dams  and  Flemming,   Page  283 
Adamfon  and  Williams,} 
Bifhop  of  Lincoln,  verf>  257 
Philip  Lord  Stanhop,    j 
Adrian  Cook  and  Adrian  Gilbert,  77,  3  2  1 


Agar  and  Lifle, 

187 

Allen  WGlanvile, 

ny 

Allen  and  Walrer, 

13; 

Alkin  and  Blackford, 

n6 

.Alkin  Do&or, 

230 

Amphurft  and  Palmer, 

%v 

Andrews  and  Coup, 

?9 

*  Andrews  and  Moon, 

m 

Andrews  and  De  la-hay, 

178 

Andrews  and  Dorrel, 

190 

Andrews  and  Fawkner, 

266 

Ap  John  and  Harris, 

246 

Armcfey, 

113 

Armfteed  and  Green, 

65 

Armfteed, 

Arrowfmith  and  Lees, 

Arundel, 

Arundel  Countefs  and  Lord  Wil- 
liam Howard  w/w  the  King 
and  the  Lord  Hunfden, 

Afhenhurft  and  Curtis,  i7jac. 

Askwith  and  L.  Darcye, 

Altai  Margaret  and  Hugh  Ridge, 
35  Eli?. 

Afton    Parifh    verfus    Caftle   Bermidge 
Chapel,  66 

Afton  Sir  Roger  and  Sir  William  Fleet- 
wood, 45 

Aubigny  L.  -verfus  L.  Clifton,  212 

Audly  and  Jennings,  ojac-  79.  215 

Auftin  verfm  Jervoyfe  alias  Gervas,  69,77 

Auftin  and  Kirby,  248 

Axworth  and  Thomas,  % 


Page  2ft 
246 
64 


109 

34 
224 

34  & 

180 


A  2 


Badhgm's 
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B 


«7. 


i  Adham's  Cafe, 
Baker  w/w  Spain, 
Balden  and  Temple, 
Balder  and  Blackborn, 
Banks  and  Parker, 
Bannefter  and  Dunch,  14  Jac. 
Barber  and  Davifon, 
Barker  and  Cocker, 
Barnaby  and  Box, 
Barnefley  and  Cox, 
Barns's  Cafe, 
Barns  and  Robbins, 
Barns  and  Greenly, 
Barret  and  Winchcombe,  1 2  Jac. 
Barret's  Cafe, 
Barrow  and  Lewellin, 
Bartlec  and  Howard, 
Baskervile  and  Heard, 
Bawtry  and  Ifted, 
Bayfield  and  Hawles, 
Bayle  and  Gird, 
Baily  and  Boothby, 
Beckwith  and  Warley, 
Bedford  Earl  verfus  Exeter  Bifhop, 
Bell,  Salkeld  and  Dacre  verfus  Lord 

liam  Howard, 
Bell  yerfus  Hartley  &  Uxor, 
Bellingam  and  Gardner, 
Bellingam's  Cafe, 
Berrye's  Cafe, 
Biccot  and  Ward, 
Bickford  and  Bickford, 
Bidwel  and  Catton, 
Binford  verfus  Freak  &  Uxor, 
Bingly  S.  Rich,  verfus  Don  Diego, 


Page  328 


202 

76 

92 

183 
329 

268 

47 

74 
130 

190 

38 

249 

62 

181 

232 

218 

176 

89 
69 

218 

i?7 
Wil- 

9i 

177 

5 

136 

192 
193 
245 
216 

5* 
78, 
113 
178 

249 
7 


Bird  ar.d  Cubner, 
Bird  and  Snel, 
Birket  and  SpendloWs, 
Bifhop  Thomas,  Martin  Tailor,  and  Arch- 
bifhop of  York  -verfus  Sir  William  El- 
vis. '  31? 
Blackborn  and  Balder,  28  $■ 
Blackford  and  Alkin,  1 16 
Bland,  219 
Blunt's  Cafe,  196 
Boothby  and  Baily,  69 
Bourcher  and  broith,  248 
Bourcher  verfus  Effington,  244 
Bourcher  Sir  Ralph,  137 
Bowyer  and  Freeftone,  187 
Box  and  Barnaby,  1 17,  268 
Bradfhaw  and  Salmon,  114 
Bradfhaw  and  Wickftead,  116 
Bradfhaw  and  Walker,  _  249 
Brathwait  and  Hampleigh,  ioj- 


Bray  and  Payne, 
Bread  man  and  Coals, 
Brickhead  verfus  Archbifhop 

Coke, 
Bridgman  and  Williams, 
Briers  verfus  Goddard, 
Brinfly  and  Partridge, 
Brock  and  Spencer, 
Brown  and  Dunnery, 
Browne  and  Goffe, 
Brown  and  Goldfmith, 
Bruton  and  Morris, 
Budden  and  Wood, 
Buckle  and  Reinolds, 
Burcher  and  Ralph, 
Burket  and  Spenlows, 
Butler  and  Stukely, 
Butler  and  Steward, 


Page  76 

25-3 

of  York  and 

110,197 

2JO 

88 
6 
208 
190 
108 
182 
119 
326 
137 

7 
168 
177 


lAmpion  and  the  King,  242 

Campian  and  Turner,  13  Jac.     '331 
Canning  and  Welby,  210 

Canterbury  Archbifhop    verfus  Gawdy, 

3°r 
Carlifle  Bifhop  verfus  Wilfon,  107 

Carvamel  verfus  Richards,  68 

Carver  and  Ilaffelrig,  25-  r 

Cafely  and  Wefton,  264 

Caffon  and  Withes,  128 

Caftilion  verfus  Smith's  Executor,       285 

Caftle  Bermidge  Chapel  and  Afton  Pa- 

rifh,  66 

Catton  and  Bidwel,  216 

Chaffe  William  verfus  Matthew  Nichols, 

27  Eliz  294 

Chamberlain,  184 

Chancellor  de  Cambridge  verfus    Wal- 

grave  Sir  Edward,  126,  164 

Lord  Chancellor's  Cafe,  214 

Chandler  and  Thompfon,  26f 

Cheekly  and  Kid,  218 

Cefter  verfus  S.  George,  ibid. 

Clanrickard  Earl,  and  Francis  his  Wife, 

verfus  Robert  Sidney  Vic.  Lifle,         1, 

8,46,273,329 
Clark  and  Clunden,  29 

Clark  and  Wood,  305-3326 

Clark  and  Gilbert,  331 

Clasbrook  and  Livefey,  220 

Clifton  Lord  verfus  Lord  Aubigny,     213 
Coachman  and  Hawly,  179 

Coals  and  Breadman,  2J3 

Cock  ^WJennour,  66 

Cocker  and  Barker,  329 

Cocket  Arthur  verfus  Sir  Richard  Love- 
lace, 68 
Cox  and  Barnfly,                                47 

Cocks 


TH 


TABI,  E. 


Cocks  and  Da rfon,  Page   2'5, 

Coke  and  Huffy,  294 

Coke  Clemenc  verfus  Dame  Sarah  Darcy 
and  Robert  Leigh,  324 

Coke  and  the  Archbifhop  of  York  verfus 
Brickhead,  1 1 8 

Coke  Sir  Edward,  \\9 

Coke  and  Pve,  2.2.8 

College  Jefus,  136 

Collins  and  Copley,  179 

Collins  *WDarel,  18  Eliz'.  17° 

Collins  ^w^Thorowgood,  188 

Coliinfon's  Cafe,  136 

Colt  and  Glover  verfus  Bifiiop  of  Co- 
ventry and  Litchfield,  140 
Comfort  and  Thompfon,  192 
Cafe  of  Commenda's,  140 
Conisby  -and  Wats,  247 
Conftable's  Cafe,  246 
Cook  vide  Coke. 

Cooke  Adrian  &  Gil.  Adrian,  77,  33  r 
Cope  andLewyn,  38 

Coply  and  Collins  279 

Cornero  verfus  Don  Alonfo  de  Valafco, 

79,212 

Cotford  and  Wrodroffe,  37  Eliz.  104 
Cotton  and  Harris,  188 

Cotton  and  Twiffe,  265 

Coventry  and  Woodhall,  134 

Coventry  and   Litchfield  Bifhop  verfus 

Colt  and  Glover,  140 

Gounden  and  Clark.  29 

Courteen's  Cafe,  270 

Covvly  &  Uxor  verfus  Poukon  &  Uxor, 

129 
Cowper  and  Andrews,  39 

Cox  and  Barnfly,  47 

Crane  and  Tailor,  269 

Cranly  verfus  Kingfwell,  207 

Crookhay  and  Woodward,  217 

Croffe  and  Hedge.  34  Eliz.  171 

Crow  and  Edwards,  j 

Cuddington  verf  Wilkins,  67,81,194 
Culmer  and  Bird,  178 

Cumberlands  Count,    and  Cumberlands 

Counters,  37,  8j 

Cuppledike  verfus  Sir  Philip  Thirwel, 249 
Curly  and  Fleetwood,  267 

Curtis  nnd  Afhenhurft,  34 

Curtife's  Cafe,  72 

Cufely  and  Pindar,  219 


D 


D Acres  Lord,  36  Eliz.  24 

Dacre  Salkeld  and  Bell  verfus  Lord 

William  Howard,  91 

Dale  and  Parry,  019 

Dale  and  Smales,  120 


Digby  verfus  Fitzherbert,  .  Fageioi 

Danby  and  Archbifhop  of  York,7  Jac.  113 
Darcy  Lord  Afwith,  234 

Darcy  Dame   Sarah  and  Clement  Cook 
verfus  Robert  Leigh,  324 

Darcy  Dinnis  verfus  Markham  Jer.      120 
Darnbrook  verfus  Proctor  Sir  Stephen, 

138, 
Darrel  and  Collins,   18  Eliz.  170 

Darrel  and  Andrews,  190 

Darfon  and  Cocks,  •  21  $• 

Davifon  and  Barber,  183 

Dawtreye's  Cafe,  28 

Day  and  Savage  Sf 

Dean  and  Harrington,  56 

Dean  and  Pye,  2jo 

Death  and  Gold,  92 

Delahay  and  Andrews,   ,  178 

Dennis  Gabriel  verfus  Sir  Arthur  Man- 
uring, 202 
Denny  <WLemman,  12  j 
Diggs  and  Sir  John,  120 
Dimmock's  Cafe,  136,  222 
Don  Diego,  &c.Sir  Richard  Bingly,  78, 

113 
Don  Alonfo  de  Valafco  verfus  Cornero, 

79,212 
Dorrel  and  Andrews,  190 

Drake  «»^Slade,  29  f 

Drury  andFitch,  219 

Drury  and  Kent,  56 

Ducking  and  Harvy,  4^,  268 

Dunch  <j«i  Banifter,  14  Jac.  92 

Duncombe  and  Wingfieldj  254 

Dunnery  and  Browne,  208 


E. 

EArl  and  Tuck, 
Edwards  and  Crow, 
Edwards  and  Leets, 
Edwards  and  Graves, 
Edwards  and  Engleton, 
Ellil  verfus  Yardly, 
Ellis  verfus  Hide, 


178 

S 

120 

283 
82,  268 
2fOi 


Elvis  Sir  William  verfus  Archbifhop  of 
York,  Mar.  Tailor  and  Thomas  Bifhop, 

if 

Engleton  an d  Edwards,  28 3; 

Ensfield's  Cafe,  329 

EfTex  Sir  William  «»i  Elias  Tifdale,      34 
Effington  verfus  Boiircher,  244 

Evans  verfus  Pork  and  Percival,  6z 

Evely  Stowley,  180 

Exeter  Bifh.  verfus  Earle  of  Bedford,  137 
Exeter  Countefs  verfus  Lady  Roffe,  213, 

236 
Eyre  and  Ounftram,  7  Jac.  331 


A  3 


Farmer 


THE    TABLE. 


FArrrier  and  Sherman, 
Farmer  (Prohibition) 
Farmer  (Fine) 
Fawknev  and  Andrews, 
Ferrers  <77?^TopfalI, 
Fetherfton  Haugh  WTopfall, 
Fitch  and  Drury, 
Fitzhughe's  Cafe, 
Flemming  «»</  Adams, 


Page  248 
286 

33° 
266 

251 
219 

19 
28; 

Fleetwood,    Sir  William  and  Sir  Roger 
Afto.n,   '  4  5 

Fleetwood  and  Curley,  267 

Flood  andKnight-,  *79 

Flood  and  Griffith}  256 

Flower's  Cafe,  II5' 

Ford  and  Molineux  verfus  Morton,       246 
Foreft  and  Sir  James  Sandland,  72 

Fofter  and  Wilfon  verfus  Leonard  Maps, 
33  Eliz.  3f 

Fofter  Doftor  and  Anne  Jackfon,  J2 

Foxcroft  and  Lacy,  89 

Franks  and  Slater,  126 

Freak  &  Uxor  verfus  Binford,  J 1 

Freeman  and  Waterer,  20$-,  266 

Freeftone  and  Bowyer,  187 

Frith  and  Oates,  130,15-1 

Fryer  and  Gildridge,  10 

Fitzherbert  and  Digby,  101 


G  Age's  Cafe,  i77 

Gardner  and  Bellingham,  j 

Garfton  verfus  Warthington,  67 

Gawdy  Sir  Hen.  verfus  Archbifliop  of 

Canterbury,  301 

Gawtry  Hundred  verfus  Norris,  139 
Gayhard  and  Miller,  284 

George  and  Jafper  verfus  Napper,  177 
George  Evan  verfus  Gillam  Verch  Howel 

4;  Eliz.  126 

Gervas  and  Auftin,  69,77 

Gibbs  and  Jenkins,  19 l 

Gibbon  and  Points,  179 

Gibfon  and  Stoner,  81 

Gilbert  Adrian  -WCoote  Adrian,  77,331 
Gilbert  Gerrard  and  Richard  Hilderfham 

verfus  William  Wright,  306 

Gilbert  and  Clark,  331 

Gildridge  and  Fryer,  10 

Gillam  Verch  Howel  wr/JuEvan  George, 

43  Eliz.  I26 

Girded  Bayle,  89 

GlanvilUw^  Allen,  11'j 


Glover  and  Colt  verfus  Bifhop  de  Coven- 
try and  Litchfield,  Page  140 
Gbddard  verfus  Briers,  2^0 
Goffe  and  Brown,  190 
Cafe,  189 
and  Death,  92 


Gogles 
Gold 


Goldfmith  and  Brown,  ioi 
Goodall  and  Sir  Chriftopher  Heydon,26$- 

Grafton  and  Mafon,  24c 

Grantham  and  Hawley,  132 

Graves  and  Edwards,  265- 

Gray  and  Revel!,  184 

Green  and  Armfteed,  65 

Green  and  Harrington,  284 

Green  verfus  Harbin  &  Uxor,  1 89 

Greenly  and  Barns,  190 

Greenwood  and  Tyler,  314 

Griffith  Flood,  136 

Grimfton  and  Molineux,  25-1 

Grifly  and  Lother,  10 

Grifly  Sir  George,  129 
Grobham  Sir   Richard  verfus  Thornbo- 

rough,  82 

Grunnier  and  Nichols,  49 

Gunfton  and  Virely,  83 


H 


H Acker  Countefs  of  Shrewsbury  and 
Archbifliop  of  York,  verfus  William 

S.  Andrew,  184. 

Hall  and  Kent,  uj 

Hall  and  Wingfield,  195-,  222; 

Halley  and  Coachmanj  179 

Flanner  and  Mafe,  283 

Hanfon  and  Norcliffe,  331 

Harbin  &  Uxor  verfus  Green,  1 89 

Hardin  and  Widlake,  2 

Hardingam  and  Wilton,  129 

Hare's  Cafe,  214 

Harrington  and  Deane,  36 

Harrington  and  Green,  284 

Harris  and  Cotton,  188 

Harris  verfus  Ap  John,  245 

Harrifon  William,  3 f  Eliz.  183 

Hartley  &  Uxor  verfus  Bell,  177 

Hartley  WStrede,  305-,  326 

Harvey  and  Ducking,  4f,  268 

Hafelrig  and  Carver,  25T 

Hutton  and  Lake,  2^2,  2j; 

Haugh  Fetherfton  and  TopfaJ,  25  r 

Hawke  a nd  Read,  16 

Hawly  and  Grantham,  132 

Hawles  and  Bayfield,  176. 

Hayne  and  Bray,  76 

Fleard  and  Baskerville,  232 

Hedge  and  Crofs,  34  Eliz.  171 
Herrenden  and  Marg  aret  Palmer,        88 

Heydon 


THE    TABLE. 


Heydon   Sir  Chtiftopher 


and  Goodall, 
Page  26y 
215 

182 

Gilbert  Gerard 

306 

i'3 
12 

246 

266 

302 

271 

20J, 226 

P 

77 

115 


*79j 


Hicks's  Cafe, 
Hide  verfus  Ellis, 
Higford'sCafe, 
Hilderfham  Richard  and 
■verfus  William  Wright, 
Hofoart  and  Winfmore, 
Holder  and  Tailor, 
Holford  and  Parker, 
Holdford  and  Plat, 
Holland  and  Shelley, 
Hollis's  Cafe, 
Holman  and  Swaine, 
Holmes  and  Twift, 
Holt  and  Owen, 
Hoskins's  Cafe, 
Howard  Dom.  verfus  Chriftopher  Bell  & 

ar,  91 

Howard    Dom7  and    Countefs  Arundel 

verjus  the  King  and  L.  Hunfden,     109 

Howjrd  and  Bartlet  18  r 

Howell  Gillam  Verch  verfus  Evan  George, 

43  Eliz.  126 

Howell  and  Sambacfc,  13? 

Humberton  and  Howgill,  72, 166 

Hundred  de  Gawtry  verfus  Norris,     139 

Hunfdon   Dom.    and    Dom.    Rex  verfus 

Countefs  d' Arundel  and  Lord  William 

Howard,  109 

Hunt  and  Lowring,  284 

Hufley  and  Moore,  93 

Huffey  and  Cooke,  294 

Hutton  Sir  Timothy,  1 5 


J 


Ackfon  and  Rochefler  Bifhop  verfus  the 

King,  1 19 

Jackfon  Anne  and  DocTror  Fofter,  52 

Jacob  and  Miles,  6,26s 

James  Do&or,  17 

James  and  Pits,  121 

Jafper  and  George  verfus  Napper,  117 

Jebfon  verfus  Thornton,  140 

Jenkins  and  Gibbs,  191 
Jennings  and  Audley,  9  Jac.         79,21; 

Jennor  and  Cook,  66 

Jervoyfe  and  Auftin,  66,  77 

Jefus  College,  136 

Inche  and  Rolls,  5-0 

John  Jones's  Cafe,  38 

Johnlbri  and  Thorowgood,  64 

Jones's  Cafe,  185- 

Jorden  and  Wilkes,  9 

Ifted  and  Bawtry,  218 


Pag 

e49 
90 
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34 

Eliz. 

170 

?c. 

331 

*9 

36 

113 

184 

'T  Eble  and  Osbaftone, 

iv.  Keer  and  Owen, 
Keinfhaw  and  Redding, 
Kelham  and  Manfey,  2  j 
Kennedy  and  Parker, 
Kent  and  Drury, 
Kent  and  Ha\l} 
Ket'^wJ  Male, 
Key  and  Marfhall  verfus  Martin  Knightly, 

74 
Kibbet  and  Lee,  3 12 

Kingwell  and  Cranley,  207 

Kirby  and  Auftin,  248 

Kneeland  and  Rich,  17 

Knight  and  Flood,  179 

Kid  and  Chineley,  18 

The  King's  Cafes. 
The  King  verfus  Bifhop  of  Norwich,    7  j* 
The  King  and  the  Lord   Hunfdon  verfus 

Countefs  of  Arundel  and  Lord  William 


Howard, 


109 


The  King  verfus  Bifhop  of  Rochefter  and 

jackfon,  119 

The  King  and  Champian,  242 


89 
201 

2*2,  25; 

7° 

304 

ioj- 

282 

4 

2U 

88 


264, 272,  28 


LAcy  and  Foxcroft, 
Lacy's  Cafe, 
Lake  and  Hatton, 
Land  and  Wife  man, 
Lambe  and  Thompfon, 
Lampleigh  and  Brathwayt, 
Lancaftell  and  Sidley, 
Lane  and  Mallory, 
Langham  and  Vicars, 
Laftlow  and  Tomlinfon, 
Lawrence  S.  John  Nevill  and  Wood  w- 

fus,  Parker,  70 

Lawring  and  Hunt,  284 

Laws  and  Scot,  327 

Lea  and  Payne,  14  Jac.  191 

Ledfham  verfus  Row  and  Mudge,  66 

Lee  and  Kibbet,  312 

Lcets  and  Edwards,  190 

Lees  verfus  Arrowfmith,  246 

Leicefter  Countefs  andPine,  38 

Leicefter  verfus  Sir  William  Read,        6S 
Leifkld  Docfror  verfus  Tifdale,  10 

Leigh  Robert  verfus  Dame  iarah  Darcy 

and  Clement  Cooke,  324 

Leifure  Sir  Stephen  verfus  Hare,  214 

Lemman  and  Denny,  ijf 

Lewcllin  and  Barrow,  62 

Lewyin  aw^/Cope,  38 

Lichfield 


'■''if 
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Litchfield   and   Covencry  Bifliop    verfits 
Colt  and  Glover,  Page  140 

Lightfoor  and  Minors, 4  Jac.  331 

Lincoln  Bifliop  and  Nailor  verfits  Man- 
nors,  285: 

Lifle  Vic.  T>er£  Claririckard  Ear!,  1,  8,46, 

273,  329 
Lifle  and  Agar,  187 

Loane  and  Togker,  291 

Loggin  and  Tetherton,  18 

London   John  verf.   Southwell  College, 

Lother  and  Grifly,  3° 

Lovel  and  Pye,  204 
Lovelace  Sir  Richard  verfits  Arthur  Coc- 

ket,  68 

Lovenden's  Cafe,  39 

Lofure  S.  Stephen's  Cafe,  214 

Luch's  Cafe,  247 

Ly vefy  and  Clasbrook,  220 

M. 

•Acwilliam'sCafe,  332 

Maddox  and  Young,  209 

Male  andKet.  184 

Mallory  and  Lane,  4 

Mannors  verf.   Bifliop   of  Lincoln  and 

Nailor,  28y 

Manfy  WKelham,  2  Jac.  331 
Mannering  Sir    Arthur    verfits   Gabriel 

Dennis,  202 
Mapes  Leonard  verf.  Wilfon  and  Fofter, 

33  Eliz.  3f 

Marhem  Jervas -verfits  Lord  Darcy,  120 
Marriot  Robert    and  Pawling  Andrew, 

42,43  Eliz.  180 

Marfh  and  Parry,  249 

Marfhal  and  Steward,          ^  129 

Martin  verfits  Marfhal  and  Key,  63 

Mafe's  Cafe,  283 

Mafon  and  Grafton,  24^ 

Mafon  and  Poland,                       305")  326 

Mafly  and  Priddy,  68 

Maud  and  Oglethorp,  128 

May  and  Sidenham,  180 

Maxham  and  Reives,  1 87 

Meads  verf.  Peafe  and  Stileman,  9 

Merefield's  Cafe,  5 1 

Meyre's  Cafe,  272 

Michael  and  Mortimer,  206 
Miles  and  Jacob,                              6,  268 

Miller  awiSwinnerton,  277 

Miller  and  Gayhard,  284 

Minors  and  Lightfoot,  4  Jac.  331 

Molineux  and  Ford  verfm  Norton,  246 

Mol ineux  and  Grimfton,  2  j  1 

Moone  and  Andrews  1 3  ? 


Moore  ^WMufgrave, 

.Page  1 8 

Moore  and  Hufli, 

63 

More  and  Newman, 

&o,  103 

More,  6  H.  8. 

182 

Morris  and  Bruton, 

182 

Mortimer  and  Michael, 

.209 

Morton  Anthony  verfits 

Orde 

Thomas, 
138 

Montague  and  Shelton, 

ri8 

Mudge  and  Row  verf  Ledfliam;, 

69 

Mufgrave  and  Wharton, 

4 

Muigrave  and  Moore, 

1.$ 

N. 


f 


^TApper  verfm  Jafper  and  George,  117 
V   Napper  and  Seward,  248 

Napper's  Cafe,  246 

Nay  lor  and  Bifliop  of  Lincoln  verfits  Man- 
nors, 2  8  J 
Needier  Anne  verfits  Needharn  George 
and  Bifliop  of  Winchefter,  220 
Nelfbn  and  Scaife,  127 
Nevill  Wood  and  Sir  John  Lawrence  verf. 
Parker,  70 
Nevill  and  Tufton,  19? 
Nevill  dwJYardwood,  327 
Newman  and  More,  80,  103 
Nichols  Raynbred,  88 
Nichols  ^WGrunnion,  49 
Nichols  Matth.  verfitsWiW.  ChafFe,  294 
NorclifFe  and  Hanfon,  331 
Norris  and  Hundred  de  Gawtry,  139 
Norris  and  Truflfel  verfm  Stapes,  2 1  o 
Norton  S.  Daniel  and  Syms,  12 
Norton  verfits  Molineux  and  Ford,  246 
Norwich  Bifliop  verfits  Dom'  Regem,  75- 


O. 


OAtes  and  Frith,  130,1^1 

Oglethorp  and  Maud,  1 28 

Okely  verfits  Raynolds,  26$" 

Onflow  and  Vernon,  jf 

OrdeTho'  verfits  Anthony  Morton,   138 
Ormond  Comes,  384 

Osbafton  and  Keble,  49 

Osborn  S.  Robert  and  Roll  S-  Henry,    20 
Ounftram  Eyre,  7 Jac.  331 

Owen  and  Holt,  77 

Owen  and  Keer,  90 

Oxenbridge  and&keat,  84 


PalSey 


4 
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a 


Q. 

Uinfcy  and  Wilby, 


130 


R 


P Alley  5&4P.  &M.  Page  182 

Palmer  and  Pope  79,  2 1 2 

Palmer  Margaret  «»i  Herenden,  88 

Palmer  end  Amphurft,  331 

Panne!  and  Smith,  246 

Parker  and  Percival  verfus  Evans,  62 

Parker  and  Keneday,  19 

Parker  verfus  Sir  John  Lawrence,  Nevill 
and  Wood,  70 

Parker  and  Parker,  76 

Parker  and  Banks,  ibid. 

Parkhurft  and  Powell,  209 

Parry  and  Dale,  1  '9 

Parry  and  Paris,  209 

Partridge  and  Binfly,  88 

Pawling  Andrew  and  Marriot  Robert,  42, 
43  Eliz.  180 

Payne  and  Lea,  14  Jac.  191 

Peafe  and  Stileman  verfus  Meade,  9 

Percivall  and  Parker  verfus  Evans,         62 
Per  kin  and  Perkin,  128 

Peter  and  Stafford,  244 

Phillips  verfus  Woods  2J 1 

Pickaver,  178 

Pie,  vide  Pie, 

Piggoc  and  Walter,  t.  116 

Pincombe  and  Rudge,  3,  28 

Pindar  and  Cufely,  219 

Pine  and  Leicefter  Countefs,  28 

Plant  and  Thorley,  176 

Plat  Lady  verfus  Plummer,  70 

Plat  and  Holford,  266 

Plummer  and  Lady  Plat,  70 

Points  verfus  Gibbon,  179 

Poland  and  Mafon,  30 J,  326 

Pope  and  Skinner,  72 

Pope  and  Palmer,  79,  212 

Poiilton  &  Uxor  verfus  Cowley  &  Uxor, 

129 
Powel  and  Parkhurft,  209 

Powel  and  Wind,  30^,  327 

Pridly  and  Maffy,  68 

Pro&or  Sir  Stephen  verfus  Darnbrook, 

138 
Puckering  Sir  Tho.  90 

Pullefton  Rich.  WBifhopof  Winchefter 
verfus  Benedict.  Winchcombe,  165,193 
Purnell  Tho.  verfus  Sparke*  7J 

Pye  and  Cook,  128 

Pye  and  Lovell,  204 

Pye  and  Thrill,  1 3  J 

Pye  and  Deane,  2jo 

Pye  and  Weftly,  24^ 


RAdford  and  Young,  Page  3 

Ratcliffe  verfus  Dom.  Sheffeild,  334 
Rawden  verfus  Strut,  69 

Raynbred  and  Nichols,  88 

Read  and  Hawke,  16 

Read  and  Spicer,  62 

Read  Sir  William  verfus  Leicefter,        68 
Redding  and  Kenifham,  33,  34  Eliz.  170 
Remmington  Walter  verfus  Sir  Edward 
Withipole,  i8x 

Revell  and  Gray,  184 

Reynolds  verfus  Okeley,  26$ 

Reynolds  and  Buckle,  326 

Rich  and  Kneeland,  17 

Rich  and  Shire,  89 

Richards  verfus  Carmavell,  68 

Richards  and  Speake,  ,       206 

Ridge  Hugh  and  Aftell  Margaret,  34,  35- 
Eliz.  ,        180 

Rives  and  Moxham,  187 

Roberts  and  Young,  286 

Robins  and  Barns,  131 

Rochefter  Bifhop  and  Jackfon  verfus  the 
King,  119 

Roll  Sir  Henry  and  Osborn  Sir  Robert, 

20 
Rolles  and  Inche,  50 

Rofle  Lady  verfus  Countefs  of  Exeter, 

136,  213 
Row  and  Mudge  verfus  Ledfham  66 

Rudge  and  Pincombe,  3,  28 

Rugle's  Cafe,  287 


SAlkeld,   Bell  and  Dacre  verfus  Lord 
William  Howard,  91 

Salkeld  Thomas  verfus  Howard  Dom.  218 
Salmond  and  Bradfhaw,  114 

Salter  and  Tasker  212 

Saltmarfh  verfus  Waterhoufe  8c  Uxor,  263 
Samback  and  Howell,  133 

Sandland  Sir  James  and  Foreft  72 

Savage  and  Day  8f 

S- John  and  John,  78 

S.  John  and  S.  Diggs,  138 

S.  Andrews  Will,  verfus  York  Archbilhop, 
Countefs  de  Shrewsbury  and  Hacker, 

184 
S.  George  verfus  Chefter, 
Scaife  and  Nelfon, 
Scarlet  and  Styles, 
Scot  and  Wall, 
Scot  and  Laws, 
Searl  and  Prohibition, 
Searle  and  Williams, 
Seward  and  Napper, 


218 
127 
192 

247 
327 

121 

288 

24S 

Shaw 
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Shaw  and  Tailor,  Page  176 

Sheffeild  Dom,  and  Ratcliffe,  334 

Shelton  and  Montague,  n8 

Shelley  and  Holland,  302 

Shere  and  Rich,  89 

Shereman  and  Farmer,  24s 

Sherly  S.  John  and  his  Wife  verfitt  Bar- 
bara Wood,                              ?i>  104 

Sherly  S.  Tho.  nj 

Sherly  and  Underhill,  327 

Sherrot  and  Spray,  248 
Shrewsbury  Countefs,  Archbifhop  of  York 
and  Hacker  verfiu  Wil.  S.  Andrews, 

184 

Shrewsbury  Countefs's  Cafe,  23  f 
Sidly  and  Lancaftel,             264,  272,  282 

Skeat  and  Oxenbridge,  84 

Skinner  and  Pope,  7* 

Slade  and  Drake,  29? 

Slater  and  Franks,  1 2  6 

Slawney's  Cafe,  83 

Slowley  and  Evely,  180 

Smales  and  Dale,  120 

Smith  and  Spendlow,  84 

Smith  &  Uxor  verfus  Stafford,  216 

Smith  and  Parnell,  246 

Smith  and  Bourcher,  248 

Smith's  Executor  verfus  Stafford,  283 

Snell  and  Bird,  249 

Somerfet  Comes,  214 
Southwell  College  verfus  Joh.  London, 

3°? 
Spark  Jo.  verfus  Purnell  Tho.  7$: 
Sparry  and  Marfh,  249 
Spathurft's  Cafe,  90 
Spayne  verfus  Baker,  8 
Speak  and  Richards,  206 
Spear  Robert,  i4Jac.  180 
Spencer  and  Brook,  6 
Spendlows  and  Burket,  7 
Spendlow  and  Smith,  84 
Spicer  and  Read,  62 
Spray  and  Sherrot,  248 
Stafford  verfus  Smith  &  Uxor,  216 
Stafford  verfus  Peter,  244 
Stanhop  L.  verfus  Bifhop  of  Lincoln,  Wil- 
liams and  Adamfon,  237 
Stape  verfus  Norris  and  Truffel,  210 
•Steward  and  Marfhal,  129 
Steward  and  Bifhop,  177 
Steward  &  Uxor  verfus  Sudbury,  284 
Stileman  and  Peafe  verfus  Mead,  9 
Stiles  and  Scarlet,  192 
Stoner  and  Gibfon,  8 1 
Stone  and  Wheatly,  180 
Strede  verfm  Hartley,  3°  J >  326 
Strut  verfus  Rawden,  69 
Stubs  John's  Cafe,  .109 
Stubs  and  Wilfon,  3?o 
Stukely  and  Butler,  168 
Stukely  and  Underhill,  113 


Sturges,  13  H.  7.  Page  182 

Sudbury  verfus  Steward  &  Uxor,        284 
Swayn  and  Hoi  man,  179,  203,  226 

Swinerton  and  Miller,  177' 

Sydenham  and  May,  180 

Syms  and  S.  Daniel  Horton»  iz 


TAsker  and  Salter,  112 

Taylor  and  Holder,  1 2 

Taylor  and  Shaw,  176 

Taylor  and  Thorp,  249 
Taylor  Martyn,  Thomas  Bifhop  and  Arch- 
bifliop of  York  verfus    Sir   William 

Elves,  3 1  j- 

Temple  and  Balden,  202 
Terre-Tenants    Countefs    Darby  verfus 

Whittingham  &  Uxor,  287 

Tetherton  and  Loggin,  18 
Thirwit  Sir  Phiiip  verfus  Cuppledic,  249 

Thomas  ]o\\n  verfus  Axworth,  2 

Thomlinfon  and  Laftlow,  88 

Thompfon,  3  &  4  P.  M.  J82 

Thompfon  and  Comfort,  192 

Thompfon  and  Chandler,  265* 

Thompfon  and  Lambe,  304 

Thorley  and  Plant,  176 
Thornborough  verfus  S.  Richard  Grob- 

ham,  82 

Thornton  verfus  Jebfon,  140 

Thorp  and  Tailer,  249 

Thoroughgood  and  Johnfon,  64 

Thoroughgood  and  Collins,  188 

Thrill  verfus  Pie,  13  $• 

Tifdale  verfus  Do&or  Leyfield,  10 

Tifdale  Elias  and  Effex  S.  WiL  34 

Tocker  and  Loane,  191 

Topfal  and  Ferrers,  175' 

Topfal  and  Fetherfton  Haugh,  251 

Track's  Cafe,  236 

Tredway's  Cafe,  73 

Tuck  and  Earle,  178 

Tufton  and  Nevil,  19$- 

Turner  <sWCampian,  13  Jac.  331 

Twiffe  and  Cotton,  26f 

Twift  and  Holmes,  5:1 

Tyler  and  Greenwood,  3 1 4 


VErnon  and  Onflow,  75 

Vicars  and Langham,  235- 

Virely  and  Gunfton,  84 

Underhay  awiUnderhay,  34EHZ.  171 

Underhil  and  Stukely,  1 1 3 

Underhil  and  Shereley,  327 

Wad. 


4 
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WAddington's  Cafe,  Page  :n 

Walgrave   S.  Ed.  verfus  Chancel- 
lor of  Cambridge,  126,  164 

249 

247 
6 

181 

116 

133 
134 

19? 
218 

127 

20f 


Walker  and  Bradfhaw, 
Wall  and  Scot, 
Walfh  and  Wray, 
Walter  Remminton,  i6jac. 
Walter  and  Piggot, 
Walter  and  Allen, 
Ward  verfus  Weaver, 
Ward  and  Biccot, 
Warley  and  Beckwith, 
Warner  Sir  Henry  verfus  Wainsford, 
Waterer  and  Freeman, 
Waterhoufe  and  Uxor  verfus  Saltmarfh, 

263 
Wats  S.  John  verfus  Don  Alonfo  79,  212 
Wats  and  Conisby  247 

Wainsford  verfus  S.  Henry  Warner,    127 
Weaver  and  Ward  1 34 

Webb  and  Wollafton,  18 

Webb's  Cafe,  64 

Welby  and  Canning,  210 

Weftly  and  Pie,  245- 

Wefton  and  Cafely  264 

Wharton  and  Mufgrave  4 

W  heatly  and  Stone,  1 80 

Whittingham   and  Uxor   verfus   Terte- 
nants  of  the  Earl  of  Darby,  287 

Wickftead  and  Bradfhaw,  119 

Widlake  Walter  verfus  Harding,  2 

Wike  verfus  Wright,  134 

Wilby  and  Quinfey,  130 

Wilden  and  Wtlkinfon,  269 

Wilks  and  Jorden,  y 

Wilkins  verfus  Cuddington,  67,  81 

Wilkinfon  and  Wilden,  269 

Williams  and  Bridgman,  11 

Williams,  Adamfon  and  Bifhop   of  Lin- 
coln verfus  Philip  Lord  Stanhop,     237 
Williams  and  Searl,  288 

Willis  and  Woodhoufe,  264  281 

Wilfon  and  Fofter  verfus  Leonard  Mapes, 
33  Eliz.  35- 

Wilfon  verfus  Bifhop  of  Carlifle,  107 

Wilfon's  Cafe,  130 

Wilfon  and  Stubs,  330 


Wilton  and  Hardingham,  Page  129 

Winchcombe  and  Barret,   12  Jac.  38 

Winchcombe  Benedict  verfus  Bifhop    of 

Winchefter  and  Rich.  Pullefton,      i6j, 

193 
Winchefter    Bifhop   and  Pullefton    verfus 


Benedid:  Winchcombe, 


ibid. 


220 
I9J,  222 
3°>>  3*7 

2H 

3'? 
70 

128 


Winchefter  Bifhop  and  George  Needham 

verfus  Anne  Needier, 
Winckfeild  and  Hall, 
Wind  and  Powell, 
Wingfieid  and  Duncombe, 
Winfmore  and  Hobart, 
Wifeman  and  Lambe, 
Withes  and  CafTon, 
Withipole  S.  Edward  verfus  Walter  Rem- 

mington,  16  Jac.  181 

Wivel  S.  Marmaduke,  4J 

Wollafton  and  Webb,  18 

Wood  Nevil  and  S.  John  Lawrence  verfus 

Parker,  j0 

Wood  Barbara  verfus  John  Sherley   and 

his  Wife,  70j  I04 

Wood  and  Budden, 
Wood  and  Philips, 
Wood  and  Clarke,  305', 

Woodhoufe  and  Willis,  264,  281 

Woodioffe  and  CotlovA,  37  Eliz.        104 
Woodward  and  Crookehay, 
Worcefter, 

Worthington  and  Garfion, 
Wray  and  Walfh, 
Wright  and  Wike, 
Wright  William   verfus  Gilbert  Gerrard 


119 
326 


217 

*9S 

67 
6 

'34 


and Richard  Hilderfnam 


306 


YArdly  verfus  Ellil,  8,  268 

Yardwood  and  iNJevil,  327 

York  Archbifhop  and  Danby,  7  Jac.   113 
York  Archbifhop  and  Coke  verfus  Brick- 
head,  118, 197 
York  Archbifhop,    Countefs  of  Fhrewf- 
bury  tfWHack  verfus  Will.  S.  Andrews, 

184 

York    Archbifhop,    and  Martin   Taylor 

and  Thomas  Bifh.  verfus  S.  Will.  Elvis, 

Young  verfus  Radford,  3 

Young  and  Maddox,  209 

Young  and  Roberts,  286 


I  Have  perufed  this  Treatife,  called, 
The  Lord  HOBARTs  Reports; 
and  I  conceive  the  Printing  of  it  will 
be  for  the  Good  of  the  Kingdom,  and 
the  Common  Law. 


June  i  j.  1646*  Car;  zz* 


PHILIP  JERMIN. 


OR 


O   F 


SR  HENRY  HOBART, 

Lord  Chief  Juftice 


OF     THE 


CO 


ON    PLEAS. 


(  i  ) 


Richard  Earl  of  Clanrickard)  and  the  Lady  Francis  his 

againjl  Robert  Sidney. 


ttdi  Suffii.  Mich.  n.  [ac. 
1    7    Rot.  65. 


ICHARD  €arl  of  Clanrickard,  anb  the  Stabp  Francis  fiisf  Wife , 

brought  a  fojmebon  in  Abetter  againft  Robert  Sidney  ©ifcctmt 

Lifle,  of  bibertf  S^efluagcg,  3lanb£  anb  €enementjS  in  Ewhurft, 

Watlington,  and  other  €orou£,tohich  Robert  <£arl  of  Effex,  anbthc 

fai&  Francis  tfjen  (jig  WiU,  ftp  fine  bib  gibe  unto  William  Gerard 

aiiti  Francis  Mill,  anb  tfje  Ifcitg  Of  the  faib  William,  to  the  &fe  Of  Elizabeth 

Sidney,  daughter  anb  ^eic  of  Mr  Philip  Sidney  &night,  anb  the  ij^irg  of 

her  23obn,anb  fo:  default  of  fucfj  SfTue,  t°  the  &fr  of  t||e  faib  HaOp  Francis, 

ano  bet  i|Jeir£:   Et  quas  poft  mortem  pr^ed.  Eliz.  ad  pra?fatam  Franc  revertere 

debent  per  formam  donationis  prazd.  ac  vigore  Stat.  &c.  eo  quod  prxd.  Elizabecha 

obiit  fine  haered.  de  corpore  fuo  exeun. 

"  ©thereupon  the  laio  €arl  anb  Countefg  rounteb  acco^binglp;  anb  the 
©ifcount  Lifle  ©efenbant  pleabeb  in  Sftbatemcnt  of  the  writ,  tljat  the 
faib  Countcf^  at  the  €imc  cf  thc©cath  of  the  faib  Flizabeth,bja£  cobcrt  of 
the  ^plaintiff  fjee  nobj  J^iigbanb,  (a  that  the  Slight  of  th£  faib  Tenementsj 
fi  quod,  &c.  to  her  I^us'Sanb  anb  fyev  oi\j  rebert,  anb  iO  on  the  faib  Writ  it 
ought  to  babe  been  fuppofeb ;  tohereupon  the  <Demanbant£  bemurreb  in 
If.  a  hi :  3&ub  it  ina0  abjubgeb  fo?  them,  that  the  W}it  bias  fufficient. 
2$nbinthia  Cafe  tbcfe  biffe rented  tiicrc  obferbcb ;  €hatif  it  fcuerc  a  ifojmc- 
bon  in  ©efccnbtr,  upon  a  iDcfe  ent  to  the  IBife,  there  the  ©cfcent  mu  ft  be  mabc 
in  the  wttit  to  the  Wife  alone,  foj  ti)e  ©efcent  follobjetb  the  23Ioob  ;  anb  to 
that  the  I^ugbanb  i$  a  Stranger;  anb  fo  i&  the  23ooh  of  19  H.  6.  46.  anb 
;y  H.  6.  fol.  icq.  Inhere  a  #o:mebon  in  ©efcenbec  taa£  brought  bn  ttoo  BuU 
banbs  anb  their  I9ibc£,  ano  mabc  the  3Mrent  in  23loob  to  the  3Dibc£  orilp  j 
nnD  pet  conclubeb,  that  the  Bight  ought  to  befceno  to  the  i^u^banbg  anb 
tljrit  Wfticg  :  3finD  ocrccption  taken  to  it,  anb  o^bercb  bn  the  Court,  that  it 
ffroulb  be  arnenbeJ),  anb  the  ©efccnf  mabc  ouln  to  the  Wibe£  :  <ST>ii  ttic  other 
Jnoc,  in  a  Ceffavk  bn  the  i^ugbanb  anb  the  OTifc*  0?  a  UXrit  of  €ff  heat,  a 
Confimili  cafu,  o?  Action  of  OTlafte,  becaufe  tjjere  i&  bejf rb  in  tf)c m  a(rcab)> 
titfjrr  a  5>tgnio:ti  oj  TRcbcrfion  actualln,  anb  therefore  the  Eanb  holben,  0:  the 
p:cfcnt  o2(lntc  to  return,  ijgf  to  come  into  ^ofj'eiTiOn,  tIjcrcfo;r  in  tijofc  CafciS 
the  TRcbcrtcr  i&  to  be  mabc  to  them  both,  anb  fo  arc  the  23con£,  ;  H.  6.  2. 
20  E.  3,  T>}iei  372.  fiegifrcr  2^8.  Nat.  Br.  210. 
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Formedon  in  reverter, 
to  the  HuSbsnd  and 
Wife,  by  the  Wife 
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Demurrer.,  Poft   519. 

Differences.  B.  Forme- 
don, 364.  Breife,  34. 
19  H.  7.  19.  perKeblc 
co.  8.  88. 

19  H.  6.  +5.    3)-H.6\ 
fol.  10.  1 ;.  z  H.  7. 11, 
Sci.   Fac.    28.  Faux 
Forra.  Br.  7.  Walt  B. 
6.  18.  E.  3.  26.  p.  8. 


^  H.  6.  i.  20  E  \. 
bre.372.  Reg.  13^ 
Nar.  Br.  210. 


Widlake  verf.  \  Thomas  verf.   ") 
Harding.  J   Axworth.        J 


25ut  noto  in  a  fo?mebon  in  fictoerter,  tuficrcin  notftinjs  ig  alreabp  innefr; 
eb,  but  tlje  0igfit  onlp  return^,  tfjerc  tfic  ftigtjt  map  be  laid  to  return  eitficr 
_  to  tbc  Wife  alone,  a?  to  tbe  Jpusbanb  anb  Jiaife,  ajss  Danby  retained  plainlp 

H.  ^V/ Br?  Baron  &  W  33  H.  6.  fo.  54.  vide  auxi  quelque  fois  al  Femme  quelque  fois  tant  al  baron  que 
Feme,  sy.  33  H.6.  to.  Femme  18  H.  6.  20.  5  H.  y.  13.  38  E.  3.  16.  &  18  E.  3.  3  Report  de  R.  Thorpe  & 
y^'i 3 .8  38  E."'il.Hi'8  ceo  cas  ^'un  carbonel,  breve  fu|$  abate  pur  ceo  que  le  Reverter  fuit  mis  tant  al  Ba- 
e.  3. 3.  ron  &  Femme. 


Trns. 


(  2  )  Walter  Widlake  verfus  Harding. 


mCi! jac. Rot.  169   "  \AJ^cer  Widlake  fijousfjt  an  Action  of  €refpaf0  againff  Agnes  Harding, 


cc 


Devifeto  A.  for  Years,  *f 


iC 


fa;  tailing  of  a  po?raip;jeE  at  Bafington.    '£fie  vEMenbant  plcatscQ, 

tgat  one  John  Francklin  "KJ3£  fci^'b  of  an  i^oufe  anil  Hand  in  Bafington  in 

.,,,,,,,,,,  f«C'0mpIc,  IjoiDrn  in  j&wtage,  anb  Icafcb  it  to  tfte  plaintiff  fo?  99  § ear& 

gives  Fee.  c'  pJcIEsing  fctoen  ^fiillingjS  a  gear   titwt  quartcilp,    Dp  cben    ^ojtions  : 

3Sna  after  6p  %is  IBiJJ  bib  b^ifetljcitclicrfion  to  Agnes  Harding,  anb  ||cc 

j^eirsf,  in  f  re  fi'mple ;  anD  tfiat  fo?  a  <2Buartcr'£  0eni  befiinb,  ff)c  ajfrraineb 

fSje  pozrnigtc  in  tin  foufc  ittWti*  :   €fic  plaintiff  tonfeflfrg  tfie  <SciGn  of 

"  Francklin,  mib  tl)C  Scafe  to  bittifflf,  anb  tbe  ©ratlj  Of  John  FranckHn,  con* 

"  beyets  tfie  0e'Bfr(fCn  to  Edw.  Francklin  Bp  ©efecnr,  an&  ttalserfeb  tfje  ©e* 

Ct  bife  to  tfie  ^efenbant,  mod.o  &  forma.    Cb?  Smp  6nD  tljat  John  Francklin 

fc  bi&  bebife  tfie  f^onfe  antJ  Sanb  to  Agnes  in  tfiefe  Wtc?b£,  viz.  Item,  5f  oo 

cc  gitse  ana  benueatf)  unto  mp  CouGn  Agnes  Harding,    ana  fier  2fiffignsf,  mp 

"  nom  Spelling  i^oufc,  imtlj  all  tge  Eanos?  belonging  to  it,  fo?  tfie  €erm 

"  of  #incrp  nine  §  car£ :   3§nb  inn  faib  Coufin  Agnes  Harding'  (fall  babe 

AbrK/koor  fej   "  mP  3in&mtan«,  if  tfic  Hatu  mill  aliolu  it :  2fln&  tfjep  feuna  rfjc  iirnt  Be* 

Godb.zo;.'!  cro.49.'  tc  fiinb,  anb  tljat  (lie  baa  bijTraincb  tfie  ©ifl)  fo?  tfic  Sent ,   ana  it  toa^  aa? 

judgment.  «  jtttigeb  fo?  Agnes  Harding,  tbat  t$z  <BcWe  gabc  tfye  Sana  to  Ijcr  ana  f|er  i^eir^, 

(  %  )  Ineerti  Nominis  &  Temporis. 

Banc.le  Roy.  -  |Onfignior  Coke,  €%\zl  %\\$.XtZ,  reporta  ceux  Points  in  Capias  in  Banco  Re- 
Divers  Executions  up  IV.  1  gis,  €fiat  \Xil)m  ttoo  are  bouna  in  Obligation  jointlp  ana  fcberalfp, 
on  joint  and  ftverai  ana  tljt  <®bU$tt  hit  one  of  tF)em  in  tfie  Common  Pleas,  ana  tbe  otfter  in  tfte 
Obligations.  King»s  Benchj  mi)  |5a0  agatnj}  ^jm  in  njt  King's  Bench  a  Capias,  ana  fooli  t)im 

in  tgjrccutton,  ana  after  tooft  an  Elegit  againfl  tfie  otfter,  ana  baa  3Eana$  ana 

^Booasf  Dclicerea  in  <£i*ccution,  &g  be  migbt  lucll,   tbat  tbereupou  rljc  otsjer 

in  €reention  hji  fti.^  25oap  ^aa  an  Audita  Querela,  ana  tna£  bdmrea  :  52nS 

becanfe  tl\c  Su&gmeitt  in  tbnt  Cafe  imift  be,  tfiat  b^  be  aifebargea  of  t'ge 

Crccuttori,  lie  n^all  neber  be  fallen  again,  tfjougS  tlje  Sana  taben  in  teseciv 

tion  be  efcirxea. 

Elegit  Peremptory.         ^jjo  m  fata  alfo,  ^Tfjat  if  an  Elegit  be  fuca  out,    ana  (d  entreb  of  ^cco?a, 

vpafc,*  he  in br  t&ouijft  ft  get  noting  bp  it,  pet  ftc  (ball  mUz  fia^c  ot&ec  <Crecution,  'till 

in  cowhand  hgait'l  foinetufsat  be  f  ou  lib ;  anb  tftcrefbje  no  fflf?an  totlf  Seeo?a  t|)e  <firccution,  until 

bafthe  whole  creed  f0|"ctoftat  be  founb  :  55ut  Quaere;  § o?  it  is  no  Election  of  notfiing.    3Hna  ag 

(■according  °oe the0 a  *bc  Hleeo?a  faitlj,  tljat  be  aia  cljufe,  tubicb  i^  »ot  tfic  «rit,  but  aanasi  anb 

ffitnaic»thiicito?  ^ooa^:  J.ot|}cfamcs5eco2a  upon  tfie  Return  affurc^  tbat  tijere  are  neitfier, 

not" Hef  after  Execnti'   a,lb  tl]Cl'efO?e  all  iblC. 

on  fued  forth  upon  E- 

Jegit  agamft  the  fJme  perfon .  tne  Reafon  is,  hecaufe  upon  the  Prayer  of  the  Party  to  have  an  Elegit,  it  is  entied  upon  the  Roll,  Elegit 
Jit>i  executioner  per  meditattm  Tern,  fo  as  here  is  eft.ippsd  by  the  Record,  ro  have  another  Execution  .  But  by  the  Opinion  of  Hobart  in 
Fojter  and  Jackjon  s  Cafe  here,  to.  S7-  that  muft  be  intended  when  the  firft  Writ  is  returned  ferved  ;  bur  ir  upon  it  MM  be  returned, 
then  a  Capiat  will  J,e  againft  the  Parry,  notwirhftanding  the  Elegit  Tued  forth.  Bulft.  id  R.  to.  97.  Keeb.  1  R.  71.  p.  41.  M^d.  91.  p.  74. 
r  J'l'u  vi4?'  iJ-7.  ij8.  5  Rep.  87.  Blomfield's  Cafe  2  Cro.  60.  a  p.  S7.  So.  Rolls,  ^br.  308.  Br.  excon  96-  B.  audita  quer.  41. 
Co  6.  46.  H.  Yel.fi7.  Lc.  1.  fi.  p.  '6$.  Ro.  1.904.  8y.  3  Cro.  lfTo.  Br.  Execution  99.  R.  Elegit  ly.  21  H.  7.  19- r  Br.  Execution  72. 
br.  fclegit  1 1 .  17.  E.  4.4.  Br.  Scire  Facias  187.  Mo.  w.  Cro.  Jac  338.  g.  3  Cro.  169.  RolK  R.  f-  8.  Ro.  1.  Ab.  89S.  Codb.  257,208. 
Uy.  299.  b.  7  H.  5.27.  Error  14.  Br.  67.  Ro,  1.  904.  Execution  Br.  123,  132,  145.     Dak.  Sher.  S9- 

Cornwall.  (  4  )  John  Thomas  wr/w  Axworth. 

com.pieas.Pafch.il  «,  tt,^  an  Action  upon  tlje  Cafe  in  tfie  Common  |5lea^,  Bp  John  Thomas 
WnKR."  Ro.  iM  "  JL  **»  3tto?nep,  agatu^  Axworth,  fo?  tbffe  lDo?bjSf,  €&isf  i^  J-  Thomas 
syd.  is.  c'  tiijBf  tDi'itiitg,  Innuendo  tfie  ^plaintiff,   anb  be  Innuendo,  &c.   fiat!)  f^fteb 

<f  tfiiS  Warrant.  "     Quoddam  warrantum  per  quendam   Richardum  Buller  Mil. 

tunc  Vic.  Com.  praed.  exiften.  fuper  quoddam  breve  de  Capias  per  quand.  Margaret, 
innuendo  will  not  in-  Hog.  verfus  praef.  drj,  extra  Cur.  de  Banco  profecut.  eid.  Vic.  direft.  Innuendo  Upon 
of  Gapt"  c  n0£  SaiItP  pSC'iaeb,  ana  founa  fo?  t^e  ]:  laintirt  %t  toa.^  mobeb  in  Srrcfi  of 
]ac!'648.'    '  ^''°'    ^iitigmtnttt&at  tlje  Innuendo  tocnlb  not  fuppo?t  tfie  ^cticn,loa?"  tfyc  toojb  JBar; 

1  rant 


Yong  verf.  \   Pincombe  verf.  7 
Radford.      5  Rudge.  j 


cant  alone  being  of  uncertain  J>cnfe,  and  tfye  ffl^atrer  of  the  Action  tball  not  Yel  "•  AccHutt.  s. 

6c  enlarged  no?  afeettaincd  Bp  the  Innuendo,   a-S  Pox  Innuendo  the  French  co^'.^b'to  a°Ac* 

Pox  j   of  lohich  ©pinion  SI  toa*f,  and  am.    3£n0  note,  that  after  in  Trinity  Mw.iss,cl. j*c 

<3Ecrm,  in  the  Came  of  Yardly  ana  Elliill,  thig  Cafe  toa$ 'boucfieb,  ajs?  ads  673" 

judged  according  to  inn  ©pinion,  Dp  "juftitc  Nicholls  ana  Winch.    25ut  it 

teas  not  adjudged  ;   but  tSjat  0)cW.£  their  £>pinion£  toere  concurring  tuith 

me. 

(  S  )  Yong  w«r/«  Radford.  Ejeaione. 

E'Je&ione  firme  Bp  Charles  Yong  againfi  Robert  Radford,    of  a  !f)3ufe  and  Pafch-  "■  Jaf  Rot- 
>  .JBatdtn  in  Long-ditch  in    Weftminfter,  Of  the  Semite  of  Anne  Holland,  Wiml™ 
upon  Sfffue  not  <£5uiitp,  np  ipecial  Verdict,  tfjc  Cafe  iua-sf  fauna  thus?.  Winch-  Ent-  457-  ? 

Ci  Elizabeth  Radford  toflflf  pafTcffcO  of  a  Eeafc  of  the  Sand*?  in  qiieffion^  of  The  wives  Leare 
"  the  ©cmifc  of  the  ©can  ana  Cljaptcr  of  Weftminfter,  fo:  <€hirtp  one  gears?,  mortgaged  Dy  her 
"  Beginning  tlje  fifth  of  December  ?>  th  $Dcat  of  the  <@uech,  ana  married  one  Husband-  Brcnt- lZ9' 
"  John  Holland,  ana  then  l)c  ana  hitf  2©ifc  mortgaged  their  Ofntercjt,  ana 
"  term  of  gcarg,  unto  one  John  Emerfon,  fa?  papment  of  ttoo  ana  <€toentp 
"  f&ound£;  ana  after,  andbcfo?c  the  ©ap  of  payment,  Elizabeth  aiee,  ana 
"John  Holland  the  i^ujgibana  paia  the  2i?oiup  at  the  ©an,  in  iJlcdemption 
"  of  the  &£o?tgage,  ana  entree,  ana  made  Anne  big  Wiie  fyi$  <£i;ecutri]r;, 
IC  tDfto  entree,  ana  then  Radford  toon  3Hamin!{lration  of  the  vSoodjsf  of  Eli- 
"  zabeth  the  Wife  of  John  Holland,  and  entrca  upon  file  Scffce,  upon  tohont 
ce  tfie  faia  Anne  re  entrea,  ana  made  the  Seafe  unto  Yong  the  plaintiff 
fr  mho  entrca  ana  toa£  poffeflea,   'till  tfje  ©efendant  Radford  cjmcb  ftinu 
"  3!lna  it  wag  aajuagea,  t^at  the  plaintiff  fhouia  cccobcr  bp  ont  uniform 
"  Opinion.  "    €hc  ^Judgment  Was  pronounced  P.  12.  tlje  ilcai'on  Wag,  that  Judgment. 
though  the  Heafe  Wag  at  tbefirathe  JSifc'g,  ana  that  tlje  ©u^uana  Wag  fVbc,pi"',48  r0' 
poflefieb  in  fier  flight,  fo  as?  though  fie  had  purchafed  the  fee  fimplc,  the  l^m/Ay^ 
Heafe  had  not  Been  ex'tinct,  pet  Dp  tlje  intermarriage  fje  bath  full  poWec  to  b-  Cro Car-  '«•  ap. 
alien  it :  9nd  if  tje  furfcitoe  !ji^  IBife,  tp  10  to  enjop  it,  againfi  ftec  <£recu*  III'.  tco'l^Vy 
io?sl  0?  9amini(lrato?9 ;  fo  fierc,  mfjen  fie  t'urbi'oes3,  tjfje €onaition  furBibe^  to  ^l  p -s°-  ^Cr-  *n'> 
Dim,  anareftoresf  fjim  to  tfte  leaf*  in  ®iatt3  a$  it  ftioula  fjntoe  Been,  if  it iCr  2"- 
tjaa  not  been  aliened.    Sine  to  tfjc  Cafe  of  3?  AIT  plac.  iy.  Ujljcre  tfte  j^uf^ 
Band  and  tfie  i©ife,  and  a  t|?ird  ^crfon,  purcfiafe  SanD^  jolntlp,  the  I§ufc 
Band  aliened  tfie  tuljok,  and  then  he  and  hi£  iBife  died,   tfie  third  ^erfon 
furbibing  had   an  281I13C  of  the  Infiole.    3fin&  the  rather  here,  becaufe  the 
j^UBiband  paid  all  the  SS^onep,  after  tfie  ©eath  of  t&e  Wife ;  line  the  €afc 
9  H.  7.  if .  agreed  in  Shellies  €afe :    %i  a  25£an  malu  a  f  eofmrnt  of  Sand£  9  h.  7.  %#,  Co.  1. 9t 
upon  Condition,  tftat  if  the  f  eoffo?,  02  fite  I^eir^,  pap  €cn  founds?,  that r  "  Kr-  Cr-  Car- 8" 
|e  map  reenter,  and  die  leading  a  daughter,  mho  paid  the  Si^onep  and  uX'rt  ?"&*? 
enters,  and  then  a  ^§on  ijs  TBom,  pet  the  daughter  ftjal!  retain  the  Sandsf,  in  B-  R-  t'ie  i**  ' 
f  O?  qui  fentit  onus,  fentire  debet  commodum.  ofXfsTeTf  fnd 

Truft,  and  afterwards  married  with  Sr.  >^w  Sf.  7o^n,  and  afterwards  (he  received  the  Moneys,  which  came  of  the  Truft  *  It  was^he'"^ 
pinion  of  the  yuftices,  that  by  the  Receipt  the  Husband  had  a  Property  therein  as  Husband,  and  might  difpofe  thereof  at  his  Pleafure* 
and  therefore,  though  he  after  took  Letters  of  Adminiftration  of  his  Wives  Goods,  yet  he  lhould  not  Account  for  that  Monev  V  March* 
44,  JJ.  1  Crc.  87.  t.  Ro.  1. 34^.  J"     •"""•"• 


6  )  Pincombe  verfus  Rudge. 


Covenant. 


it 


A  My  Pincombe    and   otfierg  ^IaintiffiS  Brought  on  lotion  of  cobe*  De^n- 
nant  againff  John  Rudge,  and  declared,  that  Rudge  tfie  defendant 
Dp  W  Snt>tnture  dated  30  Oftobris  32  Eliz.  did  demife  unto  them  all  hi£  ™ ■'  ^ ■**J|ffi 
Eand^  in  South  Molton,  in  t&e  tenure  of  J.  S.  Bp  tljefe  aZiO?d£,  Dedit,  con-  SESSSS?© 
ceffit,  demifit  &  confirmavit  unto  tfie  faid  plaintiffs?  Habend.  &  Tenend.  fo? 
tficir  EibejBf,   rend?ing  Chirtp  $ound£  a  ieac  Hent,  bJitt)  tfite  erpjeftf 
Ctaufe  of  toarrantp  following,   alnd  the  faid  John  Rudge,  and  hi£  ^eir^f,  Aaion  of  covenant 
all  the  faid  g>?cmifc0  unto  tfie  faid  Amy,  fje.  againfi  all  ^ecfonsf  claim*  ?prTCd?\?S 
ing  Bp,  from  0?  under  the  faia  John,   fiM  Sflnceflo^,  0?  ^eirjet,  fljall  and  cental.  YeUjg. 
mill   warrant,    acquit  and  defend,  during  tfie  €erm  afo?efaid»    €fiijB!  ft^T 'roRoJ'' Jf?' 
toaiS  a  grant  of  the  ileberGon  upon  an  (filiate  fo?  Eife,  made  to  one  John  co.'l.  37g.  b.'  \?9". 
<f  Pincombe  and  othcr$r,  in  tlje  iyth  of  tf,t  <©ueen,  bp  tfie  fame  John  Rudge,  £  Condition  Hi.  Br. 
«  infio  did  atturn  to  the  <S5rant  to  Amy  and  others.    3£nd  tfie  fame  John       nt  zf 
"  Rudge,  in  the  30th  gear  of  tfie  <&ueen,  hob  demtfed  tfie  ^emiffes'  unto 
"  one  William  Hunt  fo?  term  of  f  cars',  to  begin  after  the  ©rath  of  tf)e 
"  faid  John  Pincombe  and  others.    Sifter  all  thi£,  John  Pincombe   tfie  laff 
*[  €enant  fo?  Sife  died :  Amy  Pincombe,  and  the  othet  ^ranteejs  of  tfie 
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Mufgrave  verf.  )   Lane   verf  \ 
Wharton.  J   Mallory.      j 


"  Hebcrffon  entrcb,  upon  tohoin  William  Hunt  rhe  Ecfjcc  entrcb,  thereupon 

"  tfjcp  b?ought  their  SGrtion  of  Covenant  againff  John  Rudge,  anb  loiD  ttyat 

"  ©ainage  to"  ttoo  |<Junb?eb  ^onn&sf ;    m!)ercupon  the  UMcnoant  plcabcb  in 

"  23atr,   that  tfjc  plaintiff  hab  foimcrlu  b?ought  a  Warranria  Chartx  againff 

"  Ijiin  upon  the  matrantp  afo?efaib  fo?  the  fame  Sanbs?  anb  pet  it  tons  that 

f*  Ranging,  anb  unbetermineb  j  mhctcupon  ttjc  plaintiff  benutrreb  in  Sato, 

"  anb  3(uDgmcnt  giben  fo?  !jitn,  anb  ©amages   anb  tfojls  Cromtp  eight 

"  pounbs  fir;  Shillings  eight  pence  $  tohereupon  Rudge  b?ong&t  a  Win  of 

"  oBcro?  in  t(je  <i2rchenucr  Chamber,   anb  rfje  onlp  <£hicnicn  mas,  mfcrther 

upon  t()iS  Claufe  of  Warranty  real  annrrrb  unto  ft  freehold,    an  action  of 

<£obenant  to  rccobcr  damages  coulQ  be  grounbeb.    3Cnb  it  mas  agreeb  bp 

Error  Queftion  Yd.  all  the  Slubges  in  tfjc  aBrchequcr  Chamber,  that  this  3Ertion  of  Cobenant 

co9'io°s7L'b  48  e'  toil!  lie  5  becaufc,  tijat  though  the  COacrantp  toasJ  anncjeeb  to  a  f  remote, 

Mb.  p.  4.  6E.  3.  yet  tfje  23?cach  anb  S'nipeacrjing  maS  not  of  a  freehold,  but  of  a  €  ami 

7  p  l6  (that  is  to  fapj  of  a  Heafe  fo?  fears,  fo?  mhich  there  coulb  neither  be  a 

Voucher,  Rebutter,  no?  Warrantia  Charts:,  fo  that  though  there  foab  £jfen  a 

Slubgment  in  the  Warrantia  Charts  in  this  Cafe,  pet  neither  upon  <£ntrp, 

no?  upon  JSecoberp  in  Ejedt'  firms  upon  this  Scare,  there  coulD  be  neither 

Voucher,  no?  T&cbutter,  nor  lvalue  upon  the  Warrantia  Charts ;  anb  there* 

foje  a  fteal  Warrant?  is  a  cobenant  Seal,  tbhen  the  f  recfoolb  is  b?oughc 

in  <©ue|tion.    23ut  mhen  a  3Ecafe  is  in  <©ueftion,  0?  anp  other  lots,  that  butt} 

not  b?nm  araap  the  freehold,  it  map  be  ufeb  as  a  petfonal  cobenant,  inhere* 

upon  damages  map  be  rerobercb,  fo  it  is  both  a  real  ana  perfonal  Cebes 

judgment  in  Error     uant  to  feberal  <£n&S  anb  JHefpects.    Silnb  fo  it  maS  abnibgcd  fo?  the  <®t* 

affirmed,  an  Error,     fenbant  upon  the  ©Hrit  of  <£rro?.    25ut  another  <£rro?  bias  norsgjieb,  that 

x  cr.  680.  t^ece  tofl^  nQ  ^crmfnt  that  tgere  rom  a„p  UanbS  in  S.  in  the  tenure  of 

J.  S.  3ft  maS  anfmereb,  that  it  appeareb  fufllcientlp  that  there  U'ere  fome : 
2finb  that  the  declaration  faib  that  he  bio  ©emife,  anb  that  the  €enant  fo? 
ilife  mas  feigeb,  anD  that  Hunt  entrcb  ,•  anb  fo  of  the  other  OEntrics.  SSp 
all  tohich  it  appears  that  there  mas  fome  itanb  %  %nb  if  there  mere  anp 
2anb  it  is  mell  enough,  though  it  be  not  tcrtain  mhat,  0?  horn  much*  be* 
caufe  there  maS  no  Hanb  to  be  recobereb,  but  damages  onlp ;  anb  the 
3fiffeulng  of  damages  p?obes  alfo  that  there  mere  fome  SanbS. 

(  7  )  Mufgrave  w/w  Wharton.     , 

Error,  chec.  chamb.  TJDward  Mufgrave  hab  3[ubgment  againjt  Thomas  Wharton,  3Hbminifirat02 
weftmorehnds.Trin.9.  J^  oE  Edward  Mufgrave,  upon  an  Obligation  of  tmo  ©unb?eb  f  ounbs,  anb 
muft  be  where  the  firft  the  Qflctiou  maS  tato  in  the  €ountp  of  Cumberland.  SllftermarbS  the  plain* 
00™  Zn  anrfveiv'  ^  u^011  tfte  ffl,nc  Sfubgment  b?0Ugbt  a  Scire  Facias  in  Weftmoreland,  anb 
2. s ".he hme ore.  '  t}ab  SJubgmcitt  upon  tmo  Nihils.  9Btib  nom,  upon  a  CBrit  of  <£rro?  that 
jenk. cent. 291. zero,  gfu&gmcnt  maS  rebcrfeb  in  the  dEjrchcquer  Chamber,  fo?  a  Scire  Facias  mu(t 
&%!?*> a *$!k  be  b?ought  in  the  fame  €ountp,  tbhere  the  firft  Action  mas  laib. 

lieu   88.    Dy.  195.  b. 

Z  .gnlthti^t'  Lane  «*/«,  Mallory. 

Cro.  Jac.  484.  Cro. 


Affum^fit'chec"'      "  T>  Obert  Lane  b?ought  an  AfTumpfit  againfl  Henry  Mallory,  anb  ffjetb£ 

carab.  London,  jenk.  tc  £\.  ^hat  William  Mallory ,  father  of  the  faib   Henry  beceafeb,   b)aS  in* 

^RoVfo'  \cLvt*;  "  ocotca  u"t0  t"c  Plaintiff  in  ttoo  ^unb?eb  pounbS ;  anb  that  £ir  John 

Rep.  2<>,  1*7.  2  cro.'    <l  Wentworth,  anb  ^ir  Thomas  Mildmay  mere  bounb  unto  the  faib  Wiliiam 

341.  parch.  11.  jac.  «  Mallory  bp  tmo  feberal  ^>tatute=|laples  in  tmo  3^unb?eb  pounbS :    3fin& 

-ion  Xheie  one  tak«  "  that  the  faib   William  Mallory  bib  beliber  thofe  Statutes  unto  the  faib 

Lofs-  "  plaintiff,  to  the  intent  that  he  might  be  fatisfieb  of  the  faib  tmo  ^unb?eb 

Cf  pounbS  bm  unto  him  bp  the  faib  Mallory,  bp  fo^tt  mfjercof  he  mas  pcfc 

"  fefleb  of  the  faib  Statute.    3£nb  the  ©cfenbant  Henry  Mallory  p?etenbing 

"  himfelf  to  be  <gi:ecuto?  to  William  the  father,  in  Conliberation  that  the 

"  plaintiff  at  the  fpecial  3[nKance  of  the  ^efenbant  moulb  beliDer  unto 

1C  him  the  faib  Statutes,  he  bib  pjomife  to  pap  unto  him  f  iftp  pounbtf 

(C  at  one  ©ap,  anb  f  iftp  at  anathct  anb  abers  that  fie  belibereb  tUt  &taz 

«  tute,  anb  the  3Menbant  paib  him  f  o?tp  pounbS  of  tfje  firfl  f  iftp  pounbS^ 

ct  anb  the  reft  he  hath  not  paib."    ©pon  gffliw  Nora  AiTumpfir$  It  tnas 

foiinb  fo?  the  plaintiff,  (damages  mere  one  f  Jinb|eb  €ightp  PounbS) 


Gardiner  verf.  7     Wilkes  verf.  \    Crow  verf.  ^ 
Bellingham.     \     Jorden.  5     Edwards.    ^ 


bJbo  fjad  S«tigmcnt  in  tfje  Sing's  SScncb :  3lind  nom  a  £<2lrit  of  <i?rtoj  being 

b^ougljt  into  tlje  (grcljerjucr  Cijarakr,   tlje  ^Judgment  tuas  affirmed,  fo? 

tljcunj  it  dotlj  not  appear  tljat  tlje  defendant  ma.si  but  pretended  onfp  to 

be  <£j;c cuto?,  and  fo  could  mane  no  y>?oSt  of  tfje  <§>rate,  pet  becaufc  rljcp  mere 

Delivered  to  tlje  plaintiff,  mitf)  intent  to  pjocure  Ijim  &ntiSfai*ioii,  fo  as  9Co.9+  a  pi0  ,of 

fjc  miglit  cancel  tljem,  0;  take  Compofitton  £o>  tfjrra,  and  tbat  at  tlje  3fn=  b-  c*-j.  V- ° •&.  u 

fiance  at  tbe  ©efenoanr,  and  in  $ope  of  bis  pjomifc,  fie  bid  drifter  them  co'Yvf'"cvl6l' 

our,  and  dcp?ibe  lumfelf  of  tbat  a^eans,  it  is  a  fufficicnt  tfonfidcration,    No'y  u\k\z.  'H1° 

(  9  )  Gardiner  wrfw  Bellingham. 

"  "Diehard  Gardiner  B?OUgljt  an  Affumpfit  ogainlt  Thomas  Bellingham,  and  Jenk.Cent1p3.R0.,. 
"  JA.  declared  tfjnt  tlje  defendant  in  consideration  tftat  be  mas  indebted  ^cV'^V0'/7'  I' 
"  nnto  tlje  plaintiff  in  ten  pounds  four  ^hillinga  ten  pence,  foe  Sfigijimcnt  »  a  7  iV-Pi  h.  7. ,'. 
tf  and  feeding  of  certain  23caffs  of  his  in  tlje  plaintiffs  <©?ound,  and  fo?  sAmmpS:Cw,6il' 
Si  3©f)cat,  &  aliis  mercimoniis  per  pradid.  R.  habitis  &  receptis,  did  afjume  to  pap  Sarriy.-  ■ 
f  to  tfjc  piaintiffthe  faid  ©ebt,  that  be  hath  not  paid  it.  Mpon  Sfluenon  T™-  '°fa ;R-w«.b. 
4f  affumpfit,  it  toaS  found  fo?  tfje  plaintiff,  and  febenteen  pounds  fide  &§ib  prXSl^de 
**  lings  four  pence  damages!  and  <£ofts,  and  Suogment  giben  acco?dinglp  iYirumPlitr°r'D«b». 
7  upon  ttji£  3©nt  of  <£rro?  mas  b?ought  into  tlje  <£j:cljcquer  Chamber :  €ftc  Hk  ntjr  " re* 
*c  <£rro:  affigned  toatf,  that  there  uuijt  be  fome  certain  Caufe  of  the  <®ebt  lCro-  *+*.  io7>  397. 
tf  affigned :  f  0?  it  is  no  fufficicnt  declaration  to  fan  inhere  the  defendant  VJ'^v6%tllzeaal' 
"  mas  indebted  to  the  plaintiff  in  ten  Pounds,  and  pjoraifed  to  pan  in  6&-  ap.'i8.B.aaion 
23ut  pet  ttfz  judgment  toajsf  affirmed,  fo?  tljougb  it  be  not  fufficient  to  fap  cllenf^°c  Cro- 
generallp  tfy&t  be  taw£  indebted,  becaufe  tftac  map  be  fo?  ftenttf  upon  Ilea*  107! "^.wiS 
fejgf,  0?  ©ebtjf  upon  specialties,  pet  tfyig  i&  certain  enottgf),  fo?  as  toell  Uk  f  1' ^V'r  9' I7' 
f©arc^  and  ^ercftandi^cjtf,  as  tlje  #aRuring  and  Upbeat,  arc  perfonal  Co.  ^.Vsaund3?!' 
€f)ing&  fo?  toljicl)  an  Affumpfit  map  lie,  and  map  be  turned  into  ©amages,  isinnciii 
and  it  requires  not  fo  muc|j  certainrps  as  if  it  toere  an  Action  of  !©ebc  upon 
tlje  berp  Contract. 


(10)  Wilkes  verfus  Jorden. 


Ejeaione.' 


«c  npHomas  Wilkes  bjoug^t  an  Ejeftione  firme  againjt  Rowland  Jorden,  upon  Jenfc. cent. 293. 
*c    i   a  ©emife  made  of  certain  Stand,  in  Wharton  Afton  by  Edw.  Bridge-  gCr'  »?: '  i<°'-7«. 
"  man,  upon  Sffu*  not  guiltp,  it  toas  found  fo?  tlje  plaintiff,  and  3(u*g«  N.if/o"7. "•     ,J2" 
"  ment  giben  tbat  ftelficitld  recober  tlje  $ofl*effion  of  ^is  €crm,  and  eighteen  s^'P^A- Exchequer 
"  founds  Damages  and  tfotts.    hereupon  €rro?  affigned  mas,  tljat  Ed-  SSb£&iE**h 
"  ward  Bridgman  waS  feijed  but  in  tge  Eigijt  Of  Elizabeth  giS  i©ife,  and  tljat  ofone  not  P»«y  f°the 
be  \®&0  dead  befo?e  tbe  ©ap  of  tlje  Sludgmentj  and  fo  tfl«  Seafe  determined.  Sg nB^houc 
SllnD  tr?ctefo?e  judgment  to  recober  tlje  €erm  erroneous;  it  mas  ober^ruled 
and  Siudgment  afTi?med,  fo?  tljouglj  it  mere  agreed,  tljac  in  tlje  <!Ercbequer  ^cro.  s.  1  cro  SH 
Sludgmcnt  map  be  rcberfed  fo?  <£rro?s  in  ipatt,  as  2)eatlj  of  tlje  Parties,  0?  l  cro.  eS7.  P.  i<j& 
tl)e  line,  mijerc  the  Writ  is  absolutely  abated:  Cljcre  is  no  Colour  in  tljis  €ak,  \yJ\'IoI  ,ones  ** 
"tofjere  tfte  €rro?  depends  upon  tlje  ^eatb  of  one,  tljat  is  not  $artp  to  tlje 
£>uiu  and  upon  tlje  €itle  of  tlje  Sand,  fo?  rbc  defendant  map  fap   tljat 
Sridgeman  toaS  fei?ed  in  tji^  oton  ^iB&t,  0?  tl)e  lifte,  ialjicb  bjcre  to  re--cp 
amine  tlje  tofjole  €it!e  in  ti^t  Writ  of  dErro?. 

(  ix  )  Crow  verfus  Edwards.  Debt. 

*  Tl  Obert  Crow  &?ong!jt  an  Action  of  i®m  upon  an  Obligation  of  firtp  Ro  ,  Rep  lS  Ro 
*-  i\  ^onundS  againfl  William  Edwards,  fo?  tlje  payment  of  tljirtp  one  iAk'787  m*  a™ 
<c  pounds  ten  fillings  at  Coventry,  31flue  tauen  tbat  tlje  Sl^onep  mas  paid  "j'^f'11^- 
tc  ai  Coventry,  and  pet  bp  Confent  of  parties*  and  paper  fiulc  of  Court,  VeC*0'  +7a^os' 
"  tty  3Ifiuc  toa^  ttieti  at  London,  and  found  fo?  tlje  plaintiff,  ^ttd  judgment  ^*"  B  l%*°y-  Ek- 
"  giben;  and  upon  ^Iwdgment  a  l®?it  of  oErro?  b^ougljt  in  tlje  ^rcljcquer  R0r  J7am  7jac" 
Cfjamber,  and  tlje  ^judgment  rcberfed  j  fo?  Confent  of  Parties  map  not  wrong  vifne  by  con. 
eljange  tfje  Eab).  %  Co.  ;6.b.  &4o.b.  ultra.  feStS 

Parifh  in  the  Record. 
"V.  Coolc  y.  part.  Tr.  \%  Eliz.  in  Exchequer  i  (nft  i^j-.  b.  ultra.  I  Inft.  s\.\>.  Baynhatrfi  C*fe.  7.  H.  6.  7.  Tryal  of  Villinage  altered  from 
■natural  Trial  by  Confent  of  the  Parties.  44  E.  3. 3.  The  Demandant:;  and  Tenants  Content,  that  two  of  the  Knights  in  a  Writ  of  Right  (hall 
he  fciquires,  although  by  the  Law  they  ought  to  be  Knights,  yet  it  is  good  though  agiinlt  the  Law,  heiqg  by  Confent  of  the  Parties.  Co 
.Lit.  115  b.  joy,  a.  i  Cro.  661,.  vifne  E.  15.  1  Bulft.  xiS.   Damages  Bit,  z  Keb.  zoo.  p.  o. 


Mil' 


a 


Miles  verf.  1  Brock  verf.  1  Walfli  v$rf.  "\ 
Jacob.         j  Spencer,      j  Wray.         j 


Cafe.  (  xz  )  Miles  verfus  Jacob. 

chae/^«^chTqhou  "  TTDward  Miles  b?ougftt  an  Action  of  tfte  Cafe  againfi  Francis  Jacob  fo? 
haft'poSed5«j;VA°u  "  XL  tftefe  3©o?bg,  €ftOU  Innuendo,  &c.  ftafi  poifoneb  Smith  quendam  Sara. 
Poft.a68.89.  i  Roii.77,  «  Smith  a(jtunc  defuna.  innuendo.  $Lnb  it  fftall  colt  me  a  ipunb?eb  $ounbiS? 
t?.m.l\.  Alien  7/*'  '*  but  1  toil!  i^ang  tgee  fo?  it. *  3ftn&  furtfjet  beclareb  tftat  tfte  ©efenbant 
jenk.  cem.^93:  Ro.  of  meet  9t£alice,  at  tftenert  3flffi$e0  anb  <&aokbeiiberp  ftolbcn  at  Bury,  p?o? 
I  CrAte^'&o.  S*.  cureb  ftim  ro  Be  falflp  inbicteb.,  tftat  fte  ftab  giben  poifoneb  ©?infc  to  Smith, 
au.  Mefme  1  Roii.  to  tgc  intent  to  poifon  ftim,  toftereof  fte  bicb.  Whereupon  Miles  toag  after* 
ftverii^and  SUST-  toarbg  actmitteb.  ©pon  Sflue  not  guilrp  it  to&0  fonnb  fo?  tfte  plaintiff,  ana 
tire.  1  fcr.  339- 1°  Co.  ©amageg  febetallp  fo?  tfte  i©o?bg  anb  ^Inbiament  feben  $ounb£  a  piece,anb 
III'  Ico0'^1'?  c?o  fourteen  $ounbg  €ofi£  entire;  toftercupon  Miles  ftab  Subginent  to  recober 
537'.  icr.\4.  4  co.  tfte  faib  3£amage0  anb  €o$$.  51nb  upon  3©?it  of  €rro?  in  tfte  4Ercfteguer 
^•b.'°  c°0131  b  Cftamber  it  brag  abjubgeb  tftat  tfte  J$o?b£  coulb  near  no  Sfittion  fo?  bibcr£ 
Yeiv.  il.  ultra.  9H-  ftcafong.  f  o?  it  botft  not  appear  6n  tfte  Wo?b£  tftat  fte  poifoneb  ftim  toil? 
7-  4,  s-  v  cro.  438.  iinglp3  neither  tftat  Smith  toatf  beab  at  tfte  time  of  tfte  Wo?b£  fpofeen,  anb 
Pk^^b  tfte  innuendo  fo?  tftat  $urpofe  i£  no  fufficient  Slbermcnt,  but  fo?  tfte  Sfn&itf* 

cofts  intire  though    ment.,  it  10  abjubgeb  tftat  tfte  Action  toill  lie,  fo  tftat  fo?  tfte  ©amageg,  fo? 
pan  of  the  A.wa.i  ^  ^^  6cing  r^eal,  tfte  3[ubgment  being  reberfeb  fo?  tftat  part  faileb. 
25ut  tfte  Sfubgimnt  fo?  tfte  3[nbitfment  togetftcr  Mt§  tfte  5©amogeg  toag 
affirmeb  alfo  fo?  all  tfte  Cofi£,  becaufe  tftere  mass  jufl  tfaufe  of  j&uit,  tofticjj 
toarranteb  tfte  Cofi^  tftottgft  part  of  tfte  £uit  toag  toitftout  Caufe, 

frefpafs.  C1?)  Brock  verfus  Spencer. 

Southampton.  "  T7|7111iam  Brock  b?ougftt  an  Action  of  €tefnafg  againff  John  Spencer,  fo? 

b  ie  Roy  &  l.  Ex.  «  yy  cutting  boton  of  certain  <©aR£,  earrping  atuap  of  €imber  anb  3©oob 
Jenk.  cent.  294, 309.  tf  at  Hurfley.  3nb  in  tfte  neto  ^ffignment  lapisf  it  in  a  Clofc  calleb  Newlands, 
R° •'•  R-/7Hni°'l'  "  in  Hurfley  afo?efaiD«  €o  tfti^  tfte  ®efenbant  pleabetft  tftat  Newlands 
ja2c°.'RoPt'.I538.  viW;  <e  toa^  cufiomatp  Saub£  of  tfte  a?anno|  of  Marden,  in  tfte  ^ariu)  of  Hurfley 
whether  from  the  «  afe?elaib-  3Hub  tftat  tftere  i$  a  Cufiom  toitftin  tfte  faib  e#ano?  of  Marden, 
t  ° iT  Buin"  zos  p'  Jf  tftat  tfte  Coppftolb  Cenantjf  of  tfte  fame  tenement  migftt  fell  timber,  &c. 
ro.  1.  R.n.Mo.709.  «  giinb  tfte  plaintiff  traberfeb  the  Cufiom,  anb  it  toa£  founb  fo?  ftim  ©a* 
?7d .lie  TlJ*  fcro'  "  uiage^  anb  cofr^f  €Icbcn  ^oimbs?,  in  tfte ^ingsf  25encft»  cften  bieb  Brock 
263>34o:co.L.i2y.t  "  ffcc  plaintiff,  anb  Spencer  B?ougftt  a  2©?it  of  <Srro?  agaiufi  d&ic  Thomas 
coT°iiT'bSco'692"  "  Savage,  anb  otfter^  ftig  aErecuto?^,  anb  one  €rro?  afllgneb  toajef,  tftat  tfte 
14/a.  Co',  j.  36.' b.  z  "■  Venire  fac-  fo?  €rial  of  tfte  Cufiom  tda&  de  vicineto  de  Hurfley,  anb  not 
Cro  z41.676.Ap.64-  «  de  vicineto  Parochis  de  Hurfley.  "    15ut  all  tfte  Subgeg  in  tfte  CtCftequec 

1  ^  ,0'  Cftamber  ober^ruleb  it  to  be  goob  enougft,  fo?  fince  tt  toasf  firft  laib  tftat 

tfte  crefpate  toasf  bone  at  Hurfley,  tofticft  fftall  be  unberfioob  a  €oton,  anb 
tften  tfte  ©efenbant  fpeaRjtf  of  tfte  §&arif&  of  Hurfley  ofo?efaib,  tftep  ftmll  be 
unber jioob  oil  one,  anb  ttoo  fo?mer  Subgmenc^  toere  citeb  occo?bing,  fo?  tfte 
Wo?b  [afo?efaib]  coupled  tftera. 


Error. 

Hill.  9  Jac.  Cornnb.   <e 

B 
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from 

1  Cr.  iji.  Yel.  17 

Cro.  z6%. 


(  14  )  Walfh  verfus  Wray. 


"  Si^iilg  contrarp  to  tftp  <Jtuf!om,  anb  tfte  bifference  toasf,  tftat  in  tfte  $Ieag 
"  tftere  toag  mention  of  Liskarred,  anb  tfte  parifij  of  Liskarred  afo?efaib,  anb 
"  tfte  Venire  fac.  toajef  de  vicineto  of  Liskarred,  anb  jubgeb  goob  enougft  fo? 
'I  tfte  ^eafon  afo?efaib. 

Nota  :  €ftat  botft  tfte  €oton  anb  $arifo  are  upon  S5cco?b.  3  ftolb  tftat  it 
tooulb  be  a  fault  to  tafte  tftel^tfne  from  tfte  otger,fo?  it  ftatft  no  Warrant  from 
tlje  Cleco?b. 


Spend' 


„■-;■,--■..- ;-.-_-^  —  ^r^ji^-J- 


Spendlovves  1 
verf.  Bur  kef.  j 


(  ij  )  Spendlowcs  verfus  Burket.  Trefpafs. 

*'  TOhn  Spendlowes  brought  an  Action  of  €rcfpaf£  again)!  Richard  Burket  Nor.  i  Ro.  ?<si.  t™. 

"  J  fo?  breaking  of  htSCtofe,  aub taking  otoau  Cteentp  four  IlamBS,  anb  "•  Jac- Roc- 34<?i- 

"  certain  CartJoaD^  of  £?ap,  &pc,  TSailcp,  <JDats,' $cafc  anb  JDheat,  anDrer* 

"  tain  j&toncS  of  IBooiL    Sn  plenbing  upon  ^t'muvc'tt  tfjie  Cafe  teas  tfiu^, 

**  Robert  Crcffey  firing  ^COCnD  of  tftc^cficnbarpcf  Paldertori  ano  Farrington,  Leafs  by  a  Prebend  ;3 

"  in  tijc  Church  of  the  blefTcD  ©irgin  Mary  of  Lincoln,  toatf  fei^cD  of  the  suSX?""    y 

"  ftcrrov:p  of  P.^derron,  teith  the  SEpurtcnantr  S  in  his  ©nncfne  oS  of  fee,  in 

"  tlje  flight  of  tjisf  faib  $?cbcnDarp,  ant)  fo  fci3cb  tl)e  Cterntkth  ^ap  of 

"  February,  1  %  Eliz.  Dia  Dcmife   the  fame  Siccojp  fip  ^nDcnture  unto  Jbit 

tl  Jarvafe  Clifton  Sinight,  anb  George  Clifton  €fqitirc,   f$j  &ebentp  fears? ; 

lc  then  Thomas  13ifbop  of  Lincoln,  teha  teas  patron  of  the  f&ia  f>:cbcnb, 

tC  ana  <©Jbinarp  in  the  fame  v§»iotcfs,  gvantcb  the  nejet  SfttooioancY  of  the 

"  faiH  p?cbenb  unto  one  Humphrey  Toy,  <;  April,   Anno  1^71,  tehjefi  ©jant 

"  teas?  confirmeb  Dp  John  Whitgift  ©ran  ana  Chapter  of  tl|c  faib  CatheD?al 

<c  Church  of  fhc  BlcflcD  IDirgin  ffi&arp  cf  Lincoln,  the  ihirD  ©ap  of  Auguft, 

cc  1572.    3Hftcr  torjicrj,  rftc  fame  Thomas  23ifiiop  of  Lincoln,  20  die  Julil  Anno 

"  Reg-  Eliz.  16.  bib  confirm  the  Hcafe  maDe  ftp  Creffey  unto  <§>ir  Jarvafe,  anb 

<c  George  Clifton,  anD  the  ©can  anb  Chapter  bib  [iuetaife  confirm  it  the  18th 

"  <©np  of  September  in  t}}£  fame  16th  gear  ;    the  fame  Robert  Creffey  Being 

fc  flttll  f^c&enb,  anb  alioe.    €ften  bicb  Creffey  the  Pjefienbarp  in  the  24th 

"  fear  of  the  Cuiecn,  anb  the  ncrt  SSboibonre  being  Brought  baton  unto  one 

,c  Thomas  Fiflier  anb  Ralph  Bowyer  Cfq.   then  p:cfcnteb  unto  tlje  fame  pje* 

tc  benbatp,  John  Prat  cfcrfc,  teha  teas?  abmittcb^  inffuute D,  infraUeb  anb  in* 

"  biutcb  into  the  fame.    33nB  after  that  the  fame  Prat  entreb  into  the  fame 

"  Rzaoip,  anb  teas  therefore  (eijeb  in  hi£  ©emefne  as?  of  fee  in  the  slight  p-  l.1,  Jac* 

<c  of  the  faib  pjcficnbarp.    'Cfien  bicb  Thomas  23ifftop  of  Lincoln,  anb  William 

<c  Chacterton  fucccebcb  him  ;  thru  bicb  Prat  the  p:cbcnb  the  7th  of  September, 

"  1607.    Sifter  tohofc    ©eath  Chacterton  the  S5iu)op  bib  collate  the  fame 

"  ^ebenbarp  unto  one  Thomas  Burton  €Icrft,  tefjom  he  caufrb  to  Be  injli* 

"  tuteb  anb  inbuacb  into  the  faib  ^:ebenbarp,   \'Ql\o  rntreb  into  the  faib 

ci  ^arfonagc,   anb  leafcb  the  fame  Jan.  An.  Reg.  Jac.  8.  unto  one  Anthony 

"  Ward  fo:  Sac  gear;?,  from  the  fcaff  of  ^aint  Martin  tfjen  paff.    3Snb  then 

"  tfji^  2leafe  teas?   conBcpeb  unto  Spendlowes,    toho  entreb ;   upon  tohom 

*•  Burket,  as?  J>rrbant  unto  Henry  Carvil,  bJfjo  claimeb  unber  tfjc  Ecafe  mabe 

a  bp  Creffey  unto  the  Cliftons,  entreb  upon  a  Clofc  being  glebe,  anb  toofe 

"  the  %amb$  anb  €o?n  Being  €ithe.sf  of  the  ^atfonage  of  Palderton  afo?e* 

"  faib ;  teljereupon  Spendlowes  Bjougfjt  hi.a  SStfion  of  €rcfpaf^ 

21nb  note  it  teas  abjubgcb  Pafch.  12.  of  the  fling,    that  the  ptaintiff  ^  7^-^m-^ 
ftoulbrecoberj   fo?  thoucjh  tlje  Eeafe  mabe  fip  Creffey,  fo?  ^cbentp  iear?, 
teas  not  pet  eicpireb  in  €ime,  anb  though  Burton  tjjc  f^cfienb  came  in  after, 
aub  mibcr  tfje  Confirmation  of  the  Seafe  ;  pet  Prat,  the  ^je&enb  BefO!ehim, 
came  in  fip  the  d3|ant  of  the  nert  ^Iboibance  Bp  a  43jant  mabe,  conficmeb 
anb  perfetteb  before  tijc  Confirmation  of  the  Seafe,  anb  fo  coufcquentlp  teas?  »  Ro  ■^°-  p- fRo- 
not  fufijerx  unto  it-  anb  then,  tehen  he  entreb  upon  the  $arfonage,  he  teas  efutU'i  ."moo* 
fei^eb  in  his?  ^emefne  a£of  fee,  aub  fo  bib  Defeat  the  leafe  totalip,  fo  as  481  Dyer6i.Pi.y. 
itcoulb  nebcrfteBibe  02  tafee  |place  againfi  anp  ^ucceffo?  tehatfocber,  up*  {™««4-Mo.«.co. 
vn  tohich  Heafon  tfjerc  i<S  a  large  ©ifcourfc  in  the  <6arl  of  Bedford's  Cafe, 
Co.  1.  7.  fo.  8.    3tnb  though  Littleton  fcemS  to  be  of  Opinion,  that  the  ^ar*  J0.1'^ ?- foK  ?•  n°' 
fon  hath  not  tilt  I^igftt  of  fcesftmp'e,  he  both  erpounb  himfclf,  as  to  tlje  Iinft.Ht.b. 
'Bjinging  in  of  the  J©rit  of  Hirrht ;    But  otherteife  the  %d  of  the  $arfon 
is  it}  tohicb  Charges  0:  cSiPes.    31nb  it  fufftccth  that  the  patron,  0?  <©?bi; 
narp,  bo  either  3£iccnfc  02  anfent.    2Enb  tlje rcfo?e  6  E.  6.  Dyer  69.    3ff  a  r  T.       . 
Marfan  mane  a  Seafe,    0?  charge  his?  CHroc  to  begin  after  hi^  ©cath,  ,ror.5. 
anb  the  patron  aub  ^binarp  confirm  it  in  hi^f  life,  this5  ujall  fiinb  hi.s? 

^UtCC|T02^. 


Baker 


ir*in«i»<w»ni 


Baker   verf.    \  Yardly  verf.  \ 
d  Spain.  ]  Ellill.  ] 


Debt.  (  1 6  )  Baker  verfus  Spain. 

Bine. com. pieas Hi'li.  "  \-jr  Tilliam  Baker  b2onght  an  5€ttiou  of  ©rbt  upon  an  €>bligaticn  of  fif> 

FJJ™eabicB9.'z.   "    VV    tp  $ouiid  againO"  Simon  Spain.    €hc  ConDition  bias,  that  this  ©c* 

Bnii.  i.  76.  Pmch       "  fcnDant  ftoulD  obferbe,  pccfo:ni,  fulfill,  pap,  anD  keep  all  anD  lingular 

«,rn2EM8,oSA  Cf  iijc  €otcnantrf,  <*3?ant0,   JDapmentjj  anD  Contrition^  erpjefleb  anD  con* 

Doubf.BV.4ioi.Ro."i.  "  raincb  in   one  pair  of  Sn&enturcS   bearing  ©ate,  &c.    <€tjc  ©efcnDont 

ReHr4>kartt°dLb'ch?ndb  cC  Plcflj3S  fhe  Snbf  nturc,  being  on  Sin&enture  of  Scafe,  anD  pieaDg  generaUp 

upon  B"d!  inCn'cneds  "  fljc  fikrfbnimncc  of  all  CobehantS,  &c.    €l)e  plaintiff  affign0  the  25?eacl) 

not  to  Pledge  demand  «  fo:  jjonpapmc  at  of  a  half  Heat's  Bent,  being  ^Thirteen  $011110  €en  j&hils 

Huptt/i".  i  cro.  76.   "  lings,  at  one  HaDtf  »©ap  9  Jac.    €he  3MenDant  rejopns,  that  the  pains 

Apr.  r_6,  io7)  8z.     IC  tiff  entreD  into  the  SanDS  DemifcD,  6cfo?c  the  faiD  f  cafl  fc.  24  die  Martii, 

Godb.  ios.  „  Anno  Regis  9  i5    ©jDcccupon  giffue  Uja^  taken,  anD  it  bias  faiD  in  Artett 

of  5,'uagmtnt  fo;  the  S&efrn&ant,   that  there  toaS  no  2&;eacfj  laiD,  becaufe 

itisothemifeinjufti-  t{jcre  ^,,isf  „0  ^EnuiaD  of  tSjc  llcnt  aUc3DgcD.    AnD  the  reft  of  the  SuDge£ 

non5pa°ymentrof  Rent.  f3tD  that  it  toas  no  fault,  uecaufe  the  SlTue  oi&  not  arife  upon  tfje  JHent  not 

iLe.17.  P.ig.  Yd.    pai'o,  but  upon  a  Collateral  $oint,  tfjat  DiD  atsmit  the  ftent  not  paid,  be* 

cahfe  bp  the  <giittp  it  bias  niaDe  not  papaole.    TSut  %  helD,  that  in  tf)i£ 

place  tijc  T\:each  toaS  plainlp  ma'oe  in  tfje  Replication,  toljen  the  plaintiff 

fnia  that  the  ilent  toaS  beijinb,  toljicfj  implied,  tfjat  it  tnaS  DemanDcD  ana 

not  paiu,  fo?  in  fucij  Cafe  t^je  plaintiff  iieocr  plraD0  that  he  DiD  Demanb  it, 

anD  it  toajS  beS)inD.    TBut  if  it  inere  not  inoeefc  DemanDeti,  tfyen  after  tSjc 

^lainti'T  IjaU  pkaoeD  tfje  Eent  ucljinD,  iuljicD  %$  t^2  Prima  facie,  t$m  t^c 

©cfeuoant  rejoing,  tfjat  fje  toa^f  tljere  reaop  to  pap  it,  anD  no  2J£an  oio  Dc« 

judgment.  maiiD  if,  ano  fo  tSje  ©einanD  corned  in  3iffuc>  a»°  to  Sfuogment  tna^  giben 

muft  be  Sred"rbut  fo?  tljc  plaintiff.    »ii&  in  tXjisf  Cafe   fufiice  Warberton  faiD,  tfiat  it  ttjajf 

upon  the  Land.asRent  rcfcl^JcD  in  a  fo2mer  €afe  in  tfjtsf  Court,  tljat,  toijete  a  Eent  inafif  referbeQ 

ed%%\7SE\\z1n  «Pcn  fttteafp,  tlje  Hejfce  bounabp  Obligation  to  pap  it,  tfjat  noto t he  Heffee 

Co.  B.in  Bujhy  vicar  nutft  pap  it  toitfjout  ©emonD ;   But  fie  ia  not  bounD  to  feeft  ttie  Heffo?,  but 

if^^^L7fleeCco^venant  t0  tcn&^  il  oulP  UPon  ^)c  3tanD,  fo?  fie  fiatlj  bounD  ftimfelf  to  pap  it,  but 

JopayalltheRentsre-  ftill  a$  3  RCilt,  anD  U)S)fte  tljC  SaU)   tDtll. 

feivcd  in.  the  Inden- 
ture of  Leafe  ;  or  be  bound  to  pay  them  ;  he  muft  pay  them  without  Demand,  at  the  Place  limited  for  the  payment  thereof.     Jones  10.  p." 
9.  2  Cr.  joo.  193.2  R.0443,  460,  761.    Noy.  16.  Mo.  636".  3  Cr.  819.  p.  33.    2  Le.  ijo.    2  Brill.  767.  Co.  2.  3.  b.    PI.  70.  a.    1  Cr.  76. 
Hutt.  114.  90,91. 

Partition.    ..  (  17  )  Cafe  of  Eflbines- 

Inccrti   nominis.    Cr.  v       '     ' 

Car.  76,77.  zCr.  joo. 

ro.  1. 443.  Edoines     a    3©?jt  of  partition  tuaS  bjougfjt  againft  tftrce,  toftcrcof  one  teas?  effbin* 

("veTa'i'wcft.^"!^1.  l\  cb,  anD  t|)e  otijer  ttoo  lifteuiifc  tooulD  caff  fetoeral  Cflbinp^;  ttic  ®cman« 

Hutr.43.Bmi.  i.ij2.  tiant7^  Counfcl  faiD,  t|jat  tfjcp  coulD  not  fjabc  feberal  ^jToine^f,  necaufc  ttjat 

tlje  Statute  of  Weftm.  i  cap.  43.  rjatf)  pjobiDcD,   tljat  manp  €cnant^  ft)ouIa 

rjnbe  but  one  aEffoine,  a^  if  tEjep  tocrc  but  one  €enant :  l^^creupon  %  loofes 

cD  on  tlje  Statute  in  Court,   anD  faiD  tljat  %  toa£  of  (©pinion,   tfjat  tftat 

Statute  toajsf  not  to  be  unberftooD  of  a  3©?it  of  partition,  tofiere  notijing  i£ 

in  (©ueflion  hnt  ttje  ©ibiflon  of  tfje  2anD,  cut  tofjere  tfje  Rigftt  of  tlje  Hanb 

toa^  in  <©ueftion.    3nD  that  the  ft2.]o?b£  of  the  Statute  DiD  import  fo  iniiclj, 

lnhicft  piouiDejS  againft  the  ©clap  of  Right  bp  feberol  €(foiriesf.    klnD  the 

^othonbtariegf  being  a^neD  faiD,  2Ehar  ttjrir  §p?efiDent^  hjcre  fo  that  thep 

might  feber  in  aEfibineg  in  a  3©?it  of  partition,  anD  that  after  Appearance: 

Ktibines   feverai  for  ^njj  nftcr  ^riuitp  'Cerin  r2  Jac  amotion  toa0  maDe,  that  ttDo  being  boucheD 

R°oUCih.e8ij!8  Dent,  i!  til  tt}t  Formedon  in  Reverter  bought  bp  the  to*  Of  Clanrickard  anD  fii<f  HaDp, 

Ap."  4«i  173, 3*9-       againji  tfie  Eojd  Lifle  before  an  Appearance,  one  of  the  IDouchc^  call  an 

cgffoiu,  anD  it  Vna^  accepteD  unto  upon  the  faiD  Statute.    T15ut  it  toas?  res 

foIbeD.  that  the  Statute  bia^  to  be  eirpomiDeD  of  (JElTotnea  cajl  bp  Sointenants? 

after  Appearance,  fo?  till  then  it  coulD  not  appear  together  thep  toere  €e^ 

nantg  o?  no    luljich  axe  the  £Bo2D0  of  the  Statute,    anD  the  Statute  of 

Glouc.  cap.  10.  rcciteg  tljat  the  Statute  i^t  erpjcdp  of  €|foine^  after  Ap* 

pcaronce. 

Cafe.  (  18  )  Yardly  verfus  Ellill. 

Mid.  v  ' 

Mich.    1 1    Jac.    Rot. 

iiyi.in  Cum.  Banco.   Cc    ^TXArdlv   311    Att02UCp    Of    tf?C  COITiniOIt   $htl0,  fi?OUght  QH    AttlOJl  Of   tljC 

Brotni5!'  Rftf!  YeV.  cc    \    €alc  again!!  Ellill,  anD  faiD,  €hat  uihcrcasr  Ije  gab  been,  anD  net  toa$s 
3z. ,  Ron.  Abr.  i.  55.  'c  nil  Atto2ncp,  ttte  ©efenDaut  haD  Speech  concerning  t?*ni  tuith  one  Bancroft, 

y4.  Poft.2(S8>4J,  117-  -       t3      J  '*   iUith 

Moor  8yy.  v 


Peafe  and  Stileman  \ 
verf.  Mead.  j 


*'  toitfi  toljom  fie  Vnasi  bcfo:c  reraincb  fo?  fii£  32tro:ncp,   ana  faia  unto  tfie 

"  faia  Bancroft,  font  3Jlrtb?ncp  C  meaning  the  Caib  Yardley)  i$  a  bribing 

"  Sinabe,  an&  fiotfi  raftrn  Ctoentp  $>ouno£  of  p'ou  (  meaning  tfie  faia  Bancroft) 

tC  to  cofen  me,  (meaning  ttje  faia  EMill)  upon  3fffl,c  uot  P*1'1?*  *£  toa£  fouho 

"  fo?  tfie  ^plaintiff."    3£n&  nob)  it  tea?  fpofeen  in  S&rtcfi  of  Suagmcnr,  ttoo  lCro  6(J 

c?  tfijee  federal  €nnc£  bp  J>erjcnnt  Hutton  :  2'>*  toa0  faia  tfiat  tfiefe  Pi9o?a£  Aaion  fu/ie  cardan 

lucre'  fpofeen  aajcctibdp,  tfiat  tge  2Do?b    [b?i&imj]   migijt  be  unberftbob  Attorney  avbiiWng 

boufetfullp,   cither  Isp  gibing  o?  tafemg  23?ibf£.    Sftgoin,    tfiat  tfie  fctona    nave" 

Claufc  ftjoulb  be  taken  as?  a  declaration  of  tfie  fo?mer  General,  ana  there* 

foie  if  tfscp  alone  tuoulb  not  bear  Action,  rfjcp  bjoulb  ertcnuatc  tl)c  fonnee 

3©o?a3,  lifec  to  tfie  common  Cafcjj.    SEfiou  act  a  Chief,  fo|  tfiou  fiaff  floin  P°ft-77,33i-  dr.Jac. 

mp  5JJpp!c^  out  of  mp  2D?cfiarb,  ana  tfiou  fiali  fioln,  $c.   a,<*  it  t£  here  ;  £;.  ",t  St".  V™. a 

fo?  t(je  jbcnfe  i£  all  one:    %no  there  it  toas  faio,  tijat  an  3fltto?n£p  coula  139- 

not  tafee  a  TS?ibe,  fo?  lie  is?  no  ^fubge ;  at  leaf!  be  coula  not  tafee  a  115?ibc 

of  fiia?  onm  Client.    ^110  of  tijat  Opinion  tcatf  Suffice  Warbercon :  flub 

SuZicc  Winch  faia,  tijat  the  lafi  £©o?b£  tocre  not  iuffictcnt  of  tfietnfelbc£, 

becaufe  it  toa£  not  faia  tfiat  tfie  23?ifec  toag  tafecn  fo?  anp  Caufe  bepenb* 

ing.    23ut  ^iultice  Nichols  ana  *J  tocre  of  Opinion,  tfiat  tfie  ^fiction  tocnlb 

lie,  ana  tijat  tfjc  general  iBo?b£  [bribing  Jinabe]  tocre  fttfftcient  of  tftem* 

felbc#  1  fo?  tlje  GZlo?a  [b?ibing]  ij*  a  Woib  of  certain  Signification,  anO 

both  impojt  a  common  lattice  in  fiim,  tofiercof  be  map  tafee  a  ©enomi* 

nation.    3fina  tc&ctfier  fie  gibe.,  02  tafee  a  13?ibe,    tficp  are  both  ISnlatofuI 

againfi  W  «©atfi  ;  foi  §c  ometft  to  iji^f  Client  f  iaelitp,  Sccrecp,  diligence,  f^nortiv' 1,oatb 

nna  Sftill ;  but  Ijc  otoetfi  Ijim  not  anp  Otu)onc5  0?  unaue  ^jarxice :  f  0?  bp 

tbiiS  general  Obligation  to  ^ufiizc,   anb  tfee  Court  lufiere  fie  ferbctfi,  fie 

10  fo:bibUcn  to  bo  anp  tfiing  to  perbert  gjuftice,   aj*  appearetfi  bp  fitjtf 

#atfi:   3Hnb  Suffice   Warberton   faia,    t^at  tljefe   general  i©o?ajS  alone 

teoula  fiobe  boni  an  3fiaioni   ana  pufiiee  Winch  feemea  not  to  benp  it. 

®fien  to  tfie  fpecial,  iue  ttuo  tbcre  alfo  cf  Opinion,  tfiat  t^cp  bib  aggra* 

bote,  anb  mafec  tbnn  goob  in  particular.    3&nD  %  faia,  tfiat  an  Mtt.op 

nep  map  be  faia   to   receibe  a  25jibr,   foj  bJl)ofoebet  fiatfi  a|binarp  3(n* 

tcrmcalihg  in  Cafe  of  Slufiice,  be  §c  citfier  ^lubgc,  SDfticer,   0?  Htto?!wp, 

if  fie  receibe  an  unaue  itcbJarb  foj  anp  tfiing  againfi  ^ufiuz,  tijat  ig  a 

25?ibe.    2£gain,  an  3ilttojncp  map  receibe  a  2D?ibc  of  fiisf  otbn  Client -t 

Jsifien  tfee  ifietoara  ejrceajS  S©eafurc,   anb  tfie  ena  of  tfie  Caufe  of  Uctoara 

\$  againfi  ^ytiXtt,  as?  if  fie  tuill  tafee  a  Hemarb  to  ra?e  a  JScco^a,  o? 

caufe  an  SIttomep  to  appear  on  tfee  otficr  Siac  anb  confer  tfie  miction,  0? 

tfie  lifee  j   both  tofiicfi  pointjS  arc  full  in    tfiiief   Cafe,  tfiat  fie  receibeb 

€bjentp  $)ouna?f  fo?  a  15?ibe  to  cofen  tfie  ©cfenbant :  Slna  %  tnfifica  ntneft  Barchie,^  c^.  4 

upon  Burchley's  Cafe,  mfiere  ttie  IBoja^  tocre,  tfiat  Burchley  being  an  %U  Co- i6-6-  Yel- «4l« 

tomep  toa£  a  corrupt  fi!?an,  anb  aealt  Co?ruptlp ;  tofiicfi  OTo?0S  arc  fo  gc^  Hh 

neral,  ana  bo  not  pitcfi  upon  anp  certain  feinb  of  Corruption,  a£  tfiefe  ito, 

flDnlp  tfiep  tocre  info?ceD  in  tfie  ©eclaratioiu  tfiat  tftere  toaitf  fojmcr  Speecfi 

of  Burchley's  aealing  a$  an  3Htto?ncp :  ^Ina  Sfufiice  Warberton,  after  %  fiab 

fpofeen,  faia,  tfiat  fie  began  to  dagger  in  fii£  (©pinioin    3Hnb  after,   Tr. 

12  Jac.  Sluagmcnt  teaiS  giben  fo?  tfie  plaintiff.  judgment. 

(  19  )    Peafe  and  Stileman,  Executors  of  Elizabeth  Hanchet,  Debt. 

againfi  Mead.  j£«  cannot  claim 

Money  appointed  to 

"  -QEafe  anb  Stileman,  <£);ecuto?0  unto  Elizabeth  Hanchet,  6?ougfit  an  Action  S.'fJftifSf "  r 

*'  1    of  Z$z\)t  againfi  Mead,  upon  an  Obligation  of  €fiirtp  3&ounb£:  'Sfic  winch Ent.ais.Godb; 

"  Conbition  toas?,  tfiat  Mead  aoula  pap  'Stoentp  ^ounasf  to  fucfi  $crfon  0?  ^-  Brgown^  ^on7d7i- 

"  ^erfonsf,  a^f  tfie  faia  Elizabeth  Hanchet  ftjoulb,  bp  fier  lafi  Will  ana  €c*  riony.'Mo.s/j.  ?co" 

<l  ftament  in  Writing,  name  anb  appoint  tfie  fame  to  be  paia.    €ue  «©e«  97  a.  co.  l.  no  a 

"  fenaant  faitfi,   tfiat  ffie  aia  appoint  no^erfon,  to  tofiom  tfie  fame  ffiouia  ^.vy.'ilV.'p.'Z 

cc  be  paia. "    €fie  f&laintiffjef  replp'o,  tfiat  ffie  mabe  fier  i©ill  in  IB^iting,  E„xP°bGtio8nj  Br+-  P1°- 

ana  tfierebp  mabe  tfiem  fier  <erecuto?.sf ;   toficreupon  tfie  ©efenbant  bemur*  l/.\.' ? p*n  chl™* 

jreb  in  Eato,  anb  tfie  Opinion  of  tfie  Court  toasf  clear,  tfiat  tfie  fl^onep  cafes, 270 .piaciton*. 

i^  not  papable  unto  tfie  €i:ecuto?s{;  fo?  tfiougfi,  tofiere  anp  tfiing  €c(ia^  Srn£"q?T«™£Tu 

ntentarp  i^  cobenantcb  to  fie  bone  unto  a  fliSan  0?  fiig  ^ulgnsf,  tfiat  i$  to  be  iey,  t«b.  Amgnee, 
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Fryer  verf,  ")   Grifley  verf.f  Leifield  verf. 


Gildridge. 


} 


Lother. 


£  Tyfdale. 


Bone  to  tfte  <£rccuto?g,  mftere  tftcre  ig  no  actual  StFsgnce,  a0  in  Chapman 
i  caps  b.  pi. i83.  ana  Dalron's  Cafe :  38  nb  in  27  H.  8.  fo?  tj^c  beiibecing  of  TRcntalg  to  a  ifl$an 
anb  big  SB-mgnsf,  tfte  Hcafon  i^3  Ijccaufc  tfte  i©o?b  rj&ffignee]  ig  inbiffe?cnt 
ftoti)  to  tfte  Slsigncc  in.3Peeb,  ana  in  Earn.  3tno  tftcre,  mften  tfte  €rccuto? 
raneg  it,  ftc  ^at||  it  to  tfte  &fc  of  tfte  €eftato?.  35ut  ftecc  tfte  3©o?bg  muff 
neebg  lie  im&crlross  of  an  3Hffignce  inbeeb,  mfto  ftaU  take  it  to  fits  obm  life, 
for  tf?c  f©o?b  [Raping]  carrictfj  ^opertp  mitft  it» 


Debt. 

Hill-  1 1  Jac.  Rot. 
1990.  Brownlow.  One 
Perfon  is  Executor 
both  to  Obligor  ar;d 
Obligee.  I  Brnl.  ^6.  I 
Ro.  940.  Mefme  ca. 
Mo.  8jj.    Apr.  1^7. 
Jones  345.  Co.  8.  Rep. 
Needhatrfs  Ca.  136. 
1  Syd.  76,  79.    Bro. 
Ent.  112.  Hutt.  128. 
Dy.  140.  a.  1 86.  a. 
l84.b.  Plo.  36.  a.  Cro. 
373,551.    Co.  L.  264. 
b.  20  E.  4-  17.     3  Cr. 
1 14.  Hut.  94. 
Judgment. 


Yelv.  160.  Done  cafe 
lau  Debt  n'eft  extinft 
Plow.  186.  4.  21  E.43* 
Br.  Extinguifhment, 
81. 


(20) 


Fryer  verfus  Gildridge* 


<c  T?Ryer  6?ougftt  an  3taion  of  ©ebt  againff  Gildridge  upon  an  ^bliga? 
"  Mr  tion,  ana  tfte  €afc  fell  out  to  be  tftug.  <€mo  mere  counts  to  a  tfjictt 
"  jointly  anb  feberallp.  €ftc  #bligee  mabe  tfte  Wiie  of  one  of  tfte  #bli=> 
"  go?g  tiig  <£recutrijr,  anb  bp'b.  €fte  woman  afrcecutrip  Sfibminiffrcb ; 
u  tften  tfte  ^ugbanb,  tfte  <©bIigo?,  maoe  bee  ftig  <JB£ecutrir  anb  bp'b,  leab* 
"  ing  3lfltt£  to  pap  tfte  ©ebtj  tften  ffie  bp'b,  anb  tfte  paintitT  toon  SSfc 
"  miniftration  of  tfte  <©oobg  anb  Cftattelg  of  tfte  <©bligte  unaDminiflreb, 
ic  anb  b?ougftt  bi£  3Ection  againtt  tfte  ^efenbant,  being  tfte  futbibing;  <©* 
*r  bligo?. "  3Snb  it  mag  abjubgeb  bp  all  tfte  Court,  tftat  tfte  Siction  toouia 
not  lie,  upon  tmo  ileafong ;  tfte  jpirfl,  tftat  mfteu  tfte  Obligee  mabe  tfte 
3©ife  of  one  of  tfte  <©b!igo?g  big  €recutrir,  tfte  Sfiffion  mag  at  leaf!  fu? 
fpenbeb,  anb  tbe  ftule  ijsf,  tftat  a  ^erfonal  miction  once  fufpenDeb  ig  <&& 
ttna:  ?0ut  tbe  otfter  Jieafon  t£  tije  futer,  mbni  Jfte  <©b!igo?  mabe  tfte  €res= 
cutrii:  of  tfte  €>biigec  fji^  <&xttvLtnx,  anb  left  9fjet&  tbe  ©ebt  toa^  p?cfent^ 
!p  fnti^Jtcb  bp  map  of  detainer,  anb  confequentlp  no  nem  Action  can  be 
ftab  fo^  tftat  ^cbt. 


(21  ) 


Grifley  verfm  Lother. 


Aflumpfit. 

Hill,  u  Jac.  Rot.  i8S6\ 
Aflumpfit  in  confide- 
ration   the  Mother 
{hould  content  to  the 
Marriage   of   her 
Daughter.  V.  More. 
SJ7.  the  fame  Cafe. 
.Note,  the  Husband 
being  Father,  who 
hath  all  Power  over 
the  Child,  and  not  the 
Mother  legally,  was 
alive  at  the  time  of 
the  Promire,  but  yet 
her   Power  is  alio 
great  in  Nature.  1R0II. 
19.  Brown!.  1  R.  18. 
Mo.  857.  Ap.  105,  106. 
1  0.408.  Allen  78. 
Hutt.  39,  101.   Co.  L. 
2.04. 


Judgment. 

Yelv.  41.  2  Cr.  18. 


Libel.  Eccl. 

Difhis  of  the  Rent  of 
Houfes  by  Prefcrip- 
tion.  1  Roll.  642. 


(c  ^tRifley  fyougftt  an  Aflumpfit  againft  Lother,  anb  Dcdarcb,  tftat  mfiere 
ct  \_3  fbe  ftab  a  ©augfttct,  mfticft  maief  ^eie  apparent  to  ftec  ^u^banb, 
tc  tfte  ©efenbantjS  €eftato?,  in  ConCDcration  tftat  ffoe,  at  ftiisf  fpecial  ^fn* 
"  ffance  anb  flequelt,  tejoula  gibe  fytt  Confent  tljat  be  ftculb  babe  tfjat 
"  ©augfticr  to  Witt>  bin  Sflffume  anb  ^omife  tftat  tft  moulb  gibe  ftec 
"  one  ^unb?eb  t&ounbg ;  anb  tften  faitft,  tftat  uje  bib  gibe  |jer  Content,  |c. 
"  Sfinb  tfte  ©efenbant  pkabeb  non  Aflumpfit,  it  toa£  founb  againfl  ftim. 

"  ^InD  noto  it  ma^  fpo&en  in  %m(t  of  Sfubgment,  tftat  tfti£  ioagf  no  €on^ 
"■  (iocration  at  all,  fo2  tljat  tftere  majS  notfting  to  be  bone  of  tfte  part  of 
"  tge  plaintiff  attuailp,  tftat  ma£  unto  fter  eitftec  <€raoef  o?  Cftarge,  but 
"  to  gibe  a  naueb  Confent,  M)iti}  roa£  not  in  Ham  necefiTarp  to  tfte  Sl9ar^ 
,f  riage.  $eitftet  i&  tfte  ^augftter  faib  to  be  J^eic  apparent  to  tfte  S$o* 
ic  tftcr,  no?  in  fter  corner  o?  ^5uatb,  bp  Nurture  o?  otftetmifc  :  J^eitftct:  botft 
'f  it  appear  tftat  ibe  rnajS  anp  ^Ibbancement  to  tfte  3MenUant,  fo?  a  Wo* 
"  man  i^  acbnoMebgcO  in  Sam  to  Be  abbanccb  in  Carriage  alone,  but 
,c  fo  ig  not  tfte  S^an.,  anb  tfjerefo?e  me  ftatft  tfte  f©?it  Caufa  Matrimonii  prs- 
"  locuti,  but  fo  ftatft  not  tfte  2©am  *  Snb  of  tftig  €>pinion  mag  ^uQicc 
Winch.  05ut  mp  fclf,  anb  otfter  tmo  ^ubgeg  mere  of  tfte  contrarp  <©pi* 
nion,  fo?  it  ig  apparent,  tftat  tfte  Sr^otfter  ftatft  bp  tfte  Sam  of  Mature,  anb 
in  tfte  Affection  of  tfte  ©augftter,  anb  tfte  Conftoence  arifing  tftercof  in  fter 
Counfel  anb  ©ireaion,  a  fpecial  ftroftc  to  incline  tfte  ^augftterg  fll^inb  eitftec 
one  i©ap  o?  otfter ;  onO  tfte  ©cCre  of  fter  content,  anD  tfte  3S3o?Eing  of  it, 
tbeiasg  tftat  fo  tfjc  3Menbant  conceibeo  it,  anb  tfterefo?e  it  ft)all  be  p?efu* 
meb  of  5(mpo?tancc  to  ftabe  fter  Confcnt,  mfticft  being  granteb  at  ftig  ^uit 
anb  JUequeft,  fftall  be  accounteb  ConODcration  fufficient.  3lnb  fo  it  mag 
abjubgcb  fo?  tfte  plaintiff,  Tr.  12.  Jac.  Jones  365.  Plow.  302.  a.  3  Cro.  194, 
715:.  Hutt.  85.  Mo.  866.  1  Roll  13.  &c 


(22) 


Bo&or  Leifield  verfus  Tyfdale. 


iP&or  Leifield,  ftorfon  Of  ,^tj  Clement's  mitftout  Temple-Barr,  fueb  One 
Tyfdale  ftig  gdarifftioner  fo?  €irfteg  of  certain  jg>table$  anb  libellcb 
tftat  of  common  Higftt  anb  bp  §fi?cfmption  €ime  out  of  S^inb  tfte  par. 
fong  tftere  nfeb  to  babe  a  modus  deeimandi  fo?  tfte  ©oufeg,  ^tableg  anb 

fC  'Builb- 
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B:  idgeman's  ] 
Cafi. 


<  -, 


IS 


25uildiiuj£,  tfjat  i$  to  fap,  a  free  tijc  ilare  of  tije  tcntlj  pair  of  i'm  pcarip 

Bint,  01  l&alue  of  tnc  fame.    3Slnd  fo  p?  p?acee&?  to  demand  oua^aina? 

lu ,-  mSjcccupon  a  $?oljioiuo!i  VuajS  delired,  and  r jjc  ©pinion  of  rye  Coutr 

toa.s?,    rijat  a  $:oljibirian  tuas  to  fie  granted;   fo:  de  communi  jure,  no  M  Co  i<?  a  nb 

'Cit&e.sf  arc  to'  fie  paid  f©.2  tfje  pcavip  SSenr,    o?  0a!uc  oc  i^oute*?,    fo;  t?  e.  ' 


€itfsc£  arc  paid  fo?  tSje  fiebnme  and  flnereaic  of  ®tfin§&;  ana  M}crefo2e  SfeSt" 

lie  and   tall 
the  Rene 


no  Citfjc£  are  paio  in  anp  fuel)  Cafe  in  anp  Citie^.o^  '<Eoiim£  in  England   ,i3nd  to  ,i!e 

facing  in  London,   and  efji£  iparifo  is  cut   of  London  ano  ttje  %ibcuv:g  ^Eon 

toci-eof,    $otti  ttu)ere  rfiete  i$  no  €ir|ie  at  all  de  communi  jure,  fptt  tan 

iietoer  fie  a  modus  decimandi,   fo:  dial"  10  ipttfj  an3fl.fiatesncnt,  Coircaion,  0: 

Alteration  of  r&c  €itJ)c  in  fpecie.    3£nd  .pet  it  feem^  tijat  tfjiy  hind  of  $aps 

ment  Jjad  Been  Jong  ufed  Ijcrc  about  London,  lutjici}  cerrainiji  tea.3'  op  t?re  j 

fo?  luljrn  trie  Statute  saVie  it  in  London,   rfjc  |)arrg  adjoining  gained  tlje 

fame  On  tljat  Colour,  and  cPen  in  London  it  imijt  fie  fucD  fo:  atcotdiug  to 

tl)t  f  c?m  pjrfcri&ed  fip    tlje  Statute.    gBut  fo?    $oufe0   €>olaricn£  tocrc  cr  i  fa 

paid  in  all  places?,  and  ncm  Up  tsjc  Statute  lucre  i^ougljt  to  a  Ccrtaintp, 

r$1at  ig,  a  *D?oat  fo?  a  $oufr. 

551nd  in  tftig  Cafe  S'uflicc  Warberton  faid,  tfjat  it  fjad  ficcn  fafelp  adjudge  icro.  30.  jones^,. 
td  in  tlji£  court,  t&at  a  Coppholder  could  net  lap  a  Cuftome  to  fell  and  fell  S°- X-  s6°- de£-6; 
rCilllber  upon  Eji<Ef  Coppprid.     Winch.  1.  Cr.  El.  y.  Noy.  2.  Cr.  Car.  SsStaljj.     Jac" 

3Snd  in  Mich.  12  Jac.  tfje  Cafe  lna£  mp&ed  again  fip  Harris  fo:  tnc  ©otto:, 
Sulio  faid,  tljat  fip  a  fpecial  culiom  fuel)  a  f  o?m  of  <2iittjing  luould  fraud  in 
anp  place  ;   and  faid,  ffjat  s^otto:  Grant  rjad  a  Confutation  in  tftig  <£ouzt 
upon  Argument  in  t$e  beep  fame  Cafe,   fo?  ttuo  @)|}illiiig^  in  tlje  §&ound  in  T"  c°-  T':b-  I<J-a' 
^t.  Martins  le  Grand,  tiJljicfj  toajsr  not  toitljin  t&?e  Statute,  fo?  it  ttf  a  Sifiertp  Latch-Zia 
erempted  from  London,  and  ig  no  part  of  London,   no?  of  tfjc  Hifiertie^  of 
London  :   3nd  tijc  Jiicafon  loas,  fiecaufc  it  map  fie  fuppofed  tfjat  fuclj  f  o?m 
of  €ttt)ing  teas  ufed  fc:  ti)t  '2and  it  fdf  ficfo:c  it  suasf  fcuilt  upon,   and 
fnen  tlje  fiuilding  cannot  tanc  it  atoap :  2nd  t|jrrefo?c  it  i^  uoiu  directed  Dp 
ttts  Court,  tljat  tftcp  OioJl  declare  upon  tfje  pjoSjifiition,  and  tijen  proceed  to 
Sudgmcnt.     Cro.  Car.  596. 

(  23  )  Bridgeman's  Cafe-. 

"  TlHilip  Bridgeman  fiK&  one  Williams  in  ttjc  SDtmriraltp  Court,    and  tfjt  M^.9iS.  1JR.1.  caP; 
"  JT    Cafe  nja*J  tl)i!3  ;  tfjat  one  Philip  Bernard  tda£  (©toner  of  a  Mug  called  ^  Cr:  c'wAjms,  603. 
ff  tnc  Bonaventure,  and  feat  Ijcr  into  Spain,  ano  made  Williams  Staffer  of  ||er,  *?ffi+!£«£i 
iC  m|5o  (a^f  ijj  alledgcd  in  ttjt  Sdmualtp  Court)  did  upon  tije  ^iglj  ^ca  78,79.1^1.260. 
"  fio?coto  of   Bridgeman  certain  fiopafsi  of  €igljt,    to  tije  ©alue  of  f  iftp  J?]lJt}%C^' 
"  Pounds  ffeding,  fo?  itiepapment  thereof  fjc  did  impaiim  tfje  faid  ^gip,  co.io.na.co.n. 
"  and  returning  nott)  ^cmc,  and  tlje  j^ljip  Iping  in  the  Thames,  Bridgeman  '°f0fv  c'o^'S 
"  ofitained  a  SBarrant  from  tf)c  Sdmiraltp  Court,  to  arreft  fftc  fame  Qfyib,  jj.  7co.i.a.  '  . 
Cc  and  Did  fo,    mfjerettpon  Bernard  came  into  tin  ?E&mira!tp  Courts   and 
"  claimed  IjijS  ?0?opertp,  denping  tnat  tije  faid  Williams  uias^  (©toner,  0?  Ijad 
"  anp  pomerto  palon  it ;  pet  ncdertljefef^  tlje  Court  proceeded  to  judgment 
"  againfi  tlje  <g>tjip  fo?  §ig  ©efit : "   i©|jcreupon  a  p?ol)jfiition  toa^f  granted 
fip  ttjc  Court,  irijercof  tfje  iReafou^  lucre,  tljat  fip  tlje  Common  21atu,  fip 
InljitO  Pjopertie^  lucre  to  fie  tried,   tlje  S^afrcr  of  tf}e'J>ljip  could  not  im^ 
paiun  tlje  d&liip,  fo?  no  p?opcrtp  general  0?  fpecial,  no?  fuctj  pomer  t.sf  qU 
Pen  unto  rjim  fip  tf)E  conffituting  of  ijim  Rafter.    2filfo  it  toa^  allcdged, 
tfjat  tlje  Contrart  (if  anp  lucre,)  mas?  made  in  Sevil  upon  tlje  Hand  ;    and  ic 
laa^ljc'.d,  tljattfte  3ldmtraltp  Court  could  {jo!d  no  pica  of  '£!)ing*r,  tiiougfj  ii.Co..taj.  iR-w, 
done  upon  f  o?rign  SlandjSf ;  and  it  lua.sf  alfo  faid,  il»at  it  fjad  fieen  often  re=  t^'io'L^'j*'^ 
folded,  tfjat  if  anp  (©filigation  lucre  made  at  ,&ea,  prt  it  could  not  fie  filed  "3. 
in  tfje  3iidnuraltp  Court,  fiecaufc  it  i0  on  Obligation,  lulnclj  talses?  pi** 
Courfe,   and  fimd^  acco:ding  to  ttie  Common  Satu»    23ut  it  ujfl£  foid  fip  Admiralty  cannot 
the  Coitnfcl  of  Bridgeman,  tfjat  Op  tlje  CiPil  2aUi  tlje  Staffer  of  rijc  ^fjip  u*£ fcro.sR" 
fjatfj  ^ptuer  to  impaten  ttie  ^htp  and  ^Eacftlc  in  cafe  of  |>eccflitp,   and  i)'c  79.  n3. 
:vt  afieang  top;oPide  fuel)  ^Ijingtf,  a,tf  are  ncccffiirp  fo?  per.    5£nd 
pinion, gcnerallp  upon  tije  Yunole  Cafe  UjUjEfj  tftot  tlje  SH&mhaL 
fp  (.  stitj  no  potoci;  oPcr  anp  Caufc  at  3!nt»d,  fo>  fiotlj  fip  tlje  Mature 

o£  t|jc  Couctj  and  fip  tlje  Statute,  it  i*  onlp  to  meddle  totlj  ^tjing.tf  ariung 

C  2  upon 
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Holder  verf.  ?  Norton  verf  \ 
Taylor.         S  Simmes. 


:  Syd.  in.  accord 


upon  the  l|igh  £>ea$.  51nD  further,  that  thefe  things*  at  tlje  &ca  bone 
mull  be  alfo  of  the  fame  Mature  anb  0efpect.  32nb  therefo?e  if  a  39a  n 
ihoulb  make  an  Obligation  at  £ca  fo?  £ccuritp  of  a  22cbt  grotoing  bffcue 
at  SlanD,  o?  (poults  inane  a  $?omife  to  pap  tfje  fame,  this  cannot  be  fuea 
in  tfte  Sfibmiraltp  Court,  becaufe  it  i0  not  fo?  a  Ravine  cauCe  j  as  a  Court 
of  ipepotobec  fo?  &?araet  Caufe£.  25ttt  %  toa£  of  Opinion  clcarlp,  that 
the  SUbmiral  Ilafo  is  Ueafonablc,  cljat  if  a  £hip  be  at  @>ea  anb  tanc  Heuue, 
o?  othertoifc  toant  ©ittual,  oj  other  $cceffaric$s,  teficrefcp  ntln  Her  re[t  0e 
in  ©anger  o?  the  ©opage  befeatcb,  that  in  fuch  Cafe  of  $fceOttp  the  Qfyafkz 
map  impatou  fo?  a$onep  o?  orher  €hings  to  teliebe  fucb  fremitus,  bp 
imploping  the  a^onep  fo  j  fo?  (jc  ijS  the  $erfon  truffeb  toith  the  £i)ip  ana 
©opage,  anb  thcrefo?e  reafonablp  map  be  thought  to  babe  that  $otocr  gt; 
ben  to  him  implicitly,  rather  than  to  fee  the  tohole  Hoft.  23ut  in  this'  Cafe 
the  faulty  mete,  that  neither  the  Contract  noj  the  Sfmpabming  toere  faib 
to  be  fo?  anp  fuch  Caufe,  neither,  toa£  the  3fn»l?atoning  faib  to  be  at  &ea, 
neither  toas  there  anp  Colour  that  fo?  the  general  Z&tbt  of  the  Rafter  thep 
ihoulb  p?oceeb  againft  the  &htp  of  another  &?an.  3Hnb  %  am  of  Opinion 
clearlp,  that  if  thi£  Caufe  hab  been  within  the  Smifbiaion  of  tlje  3UDmis 
raltp,  that  toe  ftjoulb  not  p?ohibit  them,  becaufe  thep  gabe  Sentence  againft 
our  Ham  in  this"  point  of  ^Jmpatoning,  fo?  it  (hall  be  pjefumeb  acco^bing 
to  their  3tato,  o?  elfe  an  3lppeaU    Vid.  212, 213. 


Covenant. 

Patch.  11.  fac.  Roc| 
ijj8.  Parol.  Demife. 


Covenant  broken  be- 
fore eviction.  Brownl. 
i  R.  23.  Br.  condition 
141.  3  Cr.  214.  z  Le. 
104.  Syd.  429,  450, 
465.  Mo.  419.   1  Cr. 
$.  Co.  4.  80.  b.   j  Co. 
17.  a.  9  Co.  60.  b.  61. 
Dy.  328.    1  Roll.  520. 

1  Le.  324.    Yel.  175. 

2  Sand.    178,  180.    2 
Cro.  73,  3 1  J,  444- 
Apr.  3  j. 


Obligation.    Trin.  12 


(  24) 


Holder  verfus  Taylor. 


Holder  b?oueht  an  ^fiction  of  Cobenant  againft  Taylor,  anb  beclareb  fo? 
a  Eeafe  fo?  gear£  mabe  fip  the  ©efenbant  hp  the  »o?D  [Demifi] 
mftich  impo?t£  a  cobenant  •,  anb  then  ffietos",  that  at  the  time  of  the  Seafe- 
mabe,  the  Scffo?  toa£  not  feifeb  of  the  Sana,  but  a  ©tranger,  anb  fo  the 
Cobenant  in  Sato  b?often.  25ut  he  bib  not  lap  anp  actual  ogntrp  bp  fo?ce  of 
hi£  Heafe,  no?  anp  ejectment  of  the  Stranger,  no?  anp  Claiming  unoer 
him ;  tohercupon  it  to  as  objecteb,  that  no  Action  of  Cobenant  tooultj  lie, 
becaufe  t(jcre  toas  no  <£rpulfton,  23ut  the  tohole  Court  toaS  of  Opinion  that 
an  3fiction  bio  lie ;  fo?  the  *B?each  of  the  Cobenant  toa£,  in  that  the  =Ueflb? 
hao  taken  upon  him  to  bemife  that,  tohich  he  coulb  not ;  fo?  tlje  £Bo?b  [De- 
mifi] impo?tjef  a  #otocr  of  Eetting,  a&  [dedi]  a  $otoer  of  Gibing.  3Hno  it 
is  not  ileafonablc  to  enforce  the  Heffee  to  enter  upon  the  Sana,  anb  fo  to 
commit  a  €refpaf£.  25ut  if  it  toere  an  erp?ef.sf  Cobenant  fo?  quiet  OEnjoping, 
there  perhaps  it  toere  othertoife* 


Jac. 


(     2f    ) 


Sir  Daniel  Norton  againft  Simmes. 


cc  Q3ir  Daniel  Norton  ^night,  late  Sheriff  of  Hamplhire,  b?oughtx an  Action 


Stuthampt. 

pafch.ujac.R0t.346.  "  O  upon  an  Obligation  of  an  ^unD?cb  ^ounDjf  againft  Richard  Simmes, 
»Mgh sheriff  cC  f°?  Perfo?mance  of  Cobenanti?,  tohereof  the  <£fTect  toa^.  €hat  tohcrca^ 
Godb.  212.  23  h.  8.     "  sg.tr  Daniel  Norton  hab  mabe  Bryan  Chamberlaine  hi£  ©noer  Sheriff  at  hi£ 

cap.  10.   Winch  Enr. 


193.  Brownl.  I.  R. 
63,  6y.  1  Roll.  417. 
Br.  condition  2.  Mo. 
856. 


"  l©tll,  the  fame  Chamberlaine  b^  3(M>enture  bib  cobenant  toith  the  <©fce» 
"  riff  to  bifchargc  anfi  fabe  tjim  harmlefsf  of  all  <«Bfcapeg  of  ^?iioner^, 
"  that  (houla  be  arreffeb  bp  him,  o?  anp  25ailiff  o?  Officer^  appointcD  bp 
"  him.  3nb  another  cobenant  toajsf,  that  he  fboulb  not  erccutc  anp  €r- 
"  tent,  Hiberate,  Elegit,  o?  anp  other  Crccution  fo?  anp  fum  abobe  the  fnm 
"  of  €tocntp  g)ounli0,  bcfo?e  fjc  hab  fiifi  mabe  ftnoton  to  t|jc  faia  M>i^mff 
"  the  Mature  and  Oualitp  of  the  faib  2&lrit;  anb  if  anp  fuch  €rccution 
"  mere  abobe  ^tocntp  pounb^,  then  he  tooulb  not  execute  it  toithout  the 
"  fpccial  Warrant  of  the  faib  d§tr  Daniel  Norton  the  ^>igh  M^iff'  ^nb 
<c  there  mere  alfo  biber^  other  Cobenant^ :  3llnb  the  ®efenbant  pleabco, 
"  that  Chamberlain  the  ©nocr  ^Ijeriff  IjaJ)  perfonneb  all  the  Cobenant*? ; 
tc  tohercupon  the  plaintiff  rcplieb,  that  one  White,  Anno  44  Eliz.  l?ao  rcro^ 
"  berco  in  the  Common  $)lca0  ttoo  J^unbjeo  ano  th?cc  ^ouuojf  i&ebt  ngainll 
"  one  Fielder,  anb  that  he  haO  gotten  f  iftp  ttoo  ^ounbjf  thereof  bp  an  tf re* 
"  cution  Of  Fieri  Facias  in  the  faib  Countp  of  Southampton,  ano  bieb,  anb 
«'  that  Frances  White,  IjijS  €recutrir,  hab  flKb  a  Scire  Facias  againft  tfjc  faib 
"  Fielder  fo?  the  iHegbue,  fcilicet  One  i^itnb?eb  fiftp  one  3^ounbsf,  anb  f^ah 
"  Sftt^ffment,  anb  toou  out  a  Capias  ad  fatisfaciendnn  anb  Dclibcrcb  it  to  the 
"  faib  Chamberlaine,  toho  atrcfreb  hmi  bn  f  o?cc  thereof,  anb  fo  hc  tea^  in 

"  €xcn\timi 


Norton  verf? 

Simmes.        \  x% 


<(  aBrecution,  iu  the  Cuftobp  of  the  faib  Sheriff,  fo?  the  fain  ©eBt,  anb  fo 
c  Being,  anb  Chamberlain  remaining  &nbeiz£bfyzzifi,  ttje  faib  Feilder  efcapeb 


Of  the  fatD  Mt  Daniel  Norton,  anb  toftile  the  faitl  Chatnberlaine  toa£  ^11^ 
cc  &er/£heriff,  viz.  6  Jac.  Reg.  JfJeicupon  the  s&efenbant  bemnrreb  in  Sato ; 
anb  in  Trin.  ■Serin  12  Jac.  the  toholc  Court  upon  puBlitn  Argument  gaBe 
Si'uHgntent  foj  the  plaintiff,  anb  in  tl)i0  Caie  there  $ointg  tocre  refolbeb.  judgment. 

firfr,   that  this  Cafe  toa£  not  toithin  the  «£tat,  of  23  H.  6.  Both  Bccaufe  Dy •  ""•«-sid.»s- 
it  toa£  not  a  23onb  mabe  ion  0?  in  the  2Sehalf of  a  $?tioner,  a$  Beaufage  "ml?.',  t&'# 
tltjS  Cafe  i0 ;  a£  alfo  Became  t\)z  Statute  10  not  pleabca  Being  a  fpecial  b- 
Sato  :  8nt>  alfo  Becaufe  it  toa£  not  bircalp  plcabcb  that  Norton  toa£  l^igh4 
Sheriff;,  03  Chamberlain  t?nbers$heriij,  But  onlp  Bt>  toap  of  recital  in  the  jlris  p'°-  hs  a. 
Denture,  tohich  toag  pleabcb. 

St  toa£  alfo  refolbeb,  that  the  Sheriff  might  grant  rji£  ^nber^hctiff*  co.p^p.b^s.b.^.a,- 
toicft  to  ftolo  at  f-ijs  I©ill  onJp;  fo?  it  teas  in  $i*  Choice  to  mane  0?  not  9i 'a' 
to  mane  an  Hnbersujeriff,  nut  to  cjrcccifc  it  himfelf.    €hat  an  8nber;u)ci:iff  Co  li«3  b  ?e  4.31 
10  in  effect  But  the  j&%ezift'0  ^eputp,  anb  therefore  a«o?bi,ig  to  the  Mature  »  h.4373-     ' 
of  a  deputation  mull  Be  rcmobeable  a£  an  SUttojncp  ig;  fo  a0  if  the  ^jjeriff 
tfjoulb  mane  hint  irreboeaBle,  pet  he  map  rebafte  him.  €f)ere  10  neither  Com? 
mon  Sato  no?  Statute  Sato,  that  mafcc£  him  immobca&le.    JjJe  10  But  in  the 
Mature  of  a  general  bailiff  errant  to  the  J>heriff  anb  the  toijole  £hirc,  a0  Dv  „8.b'«f  «■ 
others  are  ober  the  $unb?eb  t  $10  <©ath  appointcb  Bp  the  Statute  of  27  Eliz.  p- "*    '      ' 
i03  that  he  ftjall  Bear  himfelf  toell,  fo?  fo  iong  a0  he  f|all  continue  in  the 
Office.    %t  10  neceffarp  Both  fo?  the  puBIicfc  £erBice,  anb  fo?  the  Snoemnitp 
of  the  ^>h«iff,  that  he  ve  remobeaBle  Bp  the  Sheriff. 

get  it  i0  true,  that  Hnber=£he cifT^  haBe  Been  long  in  itfe.,  anb  aJrperience 
p?oBe£  that  manp  Sheriffs?  cannot  toell  ejeecute  it  themfelbctf.,  fo  this?  $oint 
toa£  refolbeb,  that  he  toa£  a  perfert  Unber^heriff,  anb  fo  the  3flrreft  toell 
mabe  By  Ijtni,  anb  fo  an  <£fcape  upon  it. 

pnt  it  toajsf  refoIBeb,  that  a  Sheriff  in  maning  an  Hnber^hcnff  oi&  ini^    E 
plicidp  giBe  ftini  $>otoer  to  execute  all  the  o?binarp  <®ffite0  of  the  Sheriff  9  '4'5,,S2' 
ilimfclf,  that  might  Be  tran^ferren  Bp  the  Eatoi  3ftjs  rerbing  of  ^?ocef;6f,  anb 
(JEjcecuttom.,  anb  the  line  t  OBut  he  coulb  not  bealin  a  3©rit  of  Redijfei/my  Becaufe  s  Co.  12  a. 
in  that  the  Sheriff  i^  a  S»Bge;  no?  in  that  Cafe  of  the  J©?it  of  Jl^affe,  toftce 
tlje  Sheriff  i0  commanbeb  to  go  to  the  $Iace  toajieb,  Becaufe  it  i^  pcrfcnal 
unto  the  &hetiff  himfelf  5  hereof  it  follototf,  that  if  a  Sheriff  toill  mafte  an 
HnbeDj>heriff,  p?oBibeb  that  he  ftall  not  fcrBc  <£jrecution^  aBobe  ttoentp  Apr.  15;. 
$ounb£,  toithout  hitf  fpecial  Warrant,  tifi0  ^?obifo  toill  Be  Boib :  f  b"? 
though  he  map  cfiufc  not  to  mafte  an  Unber^heriff  at  all,  0?  map  mane 
him  at  his?  toill,  anb  fo  remobe  him  tohollp,  pet  he  cannot  leabc  him  an  j  c™.  44o. ,  r0. 
anber^heriff  anb  yet  a&?ibgc  §10  ^otoer,  no  mo?e  than  the  Ming  map  in  Nibr;4'7^Ca3^s- 
Cafe  of  the  Sheriff  himfelf:  31Eut  it  toa^S  raib  here  that  the  Cafe  here  toasJ  9°,  b      '44° 
not  fo,  that  the  iiicltraint  of  (ffirecutionjS  aBoBe  ttoentp  ©ounbs?,  grcto  not  Vnd"-^'f  p°wer 
on  the  ^ort  of  the  Sheriff,  But  on  the  part  of  the  tln&e*£hmfT  Bu  ht^  Co;  Dy. %  l.         ' 
Benant,,  tohich  might  ftanb  fo?  goob,  nottoithfiianbing  the  Kepugnahep  to  hi£ 
Office :  $10  a  feoffee  in  tfeesuinple,  map  Binb  himfelf  to  the  f  coffoj  not  to  Co.  l.  106.  tx 
alien,  though  the  jreoffo?  cannot  reffrain   him  himfelf  Bp  Conbition,  fo? 
the  fiepngnancp.   T0ut  the  Covenant  here  toajsf  holben  Boib  a#  Being  againff  „  Co  «  b  ^cro 
Sato  anb  Sfujlice.    3Fo?  ftnee  Bp  Being  mabc  anber^heriff,  he  10  liable  Bp  >°?-  p'io.6+'.b. 
Sato  to  execute  all  #?occf^,  he  coulb  no  mo?e  than  the  Sheriff  himfelf  Co=  APr,Iff 
Benant  not  to  execute  p?ocef£  toithout  another^  fpecial  Warrant  5  fo?  that  i0 
to  benp  0?  belap  Suftice*  To  this?  Being  a  Covenant  againff  Sato,  ana  &cs  iCr.96. 9c.o.6<. 
ing  in  the  $cgotitoc3  neebeb  no3llnftoer  at  all,  a£  Being  Boib  anb  no  $0*  co  l.'1«  i?  ort 
Benant  in  Sato.    Sllnb  though  it  toere  not  boib,  pet  the  General  50Jca  cf  6y.749.Ayi.  .53. 
$crfo?mance  of  all  Covenants  toil!  ferbe  in  tlje  Cafe  of  0  nrgatibc  Covenant,  vCoidTnaLaSw.esativc 
Tamen  qumz  de  to.    Q.  plead,  perform,  generalment  e  Male.  8  Co.  133.  b.  16  H.  7    V.  in  Moor,  8$s.  ic 
11.  Co.  L.  303.  b.  Cr.  Car.  422.  rw"fu"h«  refo|X=d 

'    '  ^  In  this  Cafe:  I.  When 

.,       .      .  ....«-  there  are  in  Indenture! 

Covenants  in  t/ic  Negative  for  non-Feafance;  and  in  the  Affirmative  for  Feafancf,  there  the  Defendant  is  to  plead  Ipecially  to  the  Nega- 
tives, that  he  hath  not  broken  them,  and  to  the  Affirmarivej  that  he  hath  performed  them.  2.  When  the  Negarives  are  againft  Law,  and 
the  Affirmative  lawlul ;  there  he  may  plead  Performance  generally,  and  the  Court  is  to  take  norice  that  the  Negatives  are  againlt  Liw. 
3.  When  Covenants  arc  void  by  the  Common  Law,  and  others  not  void,  the  Obligation  Hands  good  for  thofe,  chat  are  sood,  bu;  not 
for  the  other.    Cr.  Jac.  265,  6i<\,  16s,  no,  503,  56?. 

25  lit 


A  Cafe  of  Burgefles ] 
*4  of  Parliament.         ' 


nco.27.b-3Co.8j.      25m  it  tba£  rcfolbcd,  though  thi£  Cobenant  Vo&0  bold  in  Halo,  pet  tlie 

Mod'°R  83Jb* Dcbc  8°'  ^ottO  tofl£  SooD>  f0?  ^c  &c$  oi  tl^  CoUcnantjS  agreeable  to  Eato.  3i!na  ©if* 
ference  toa£  taken  bcttoccn  a  15ond  made  boid  Bp  Statute,  and  bp  Common 
Salu,  fo?  upon  tlie  Statute  of  23.  H.  6.  if  a  ^Sjenff  mill  talu  a  25onD  fo?  a 

This  covenant  is  in  ^oint  againff  that  Earn,  and  alfo  foj  a  due  ©cfit,  tfjc  U)»iolc  2Pond  i£  baib; 

Eflea  not  to  fuflerE-  f0?  t{jC  Setter  of  the  Statute  ig  fo,  fo?  a  Statute  i0  a  jfrict  Sato;  Bin  tlic 
pes"  Common  Sam  doth  DiUiac  according  to  common  ftcafon,  and  gating  made 

sfyat  boia,  that  is  againff  Sato,  lct$  tlje  refi  ffanb,  a$  10  14  H.  s.  fo.  15-. 

hereof  it  follometh,  tljar  if  the  Cobenant  foj  ©ifcjjargc  of  ^fcapciS  (utfapra) 
mere  goob  in  Sato  anb  B?oncn,  tjjat  then  tlje  plaintiff  ought  to  habe  Sjudg? 

10  co.  100.  b.  pio.  6+.  aicnt5  an&  it  toas  agreed,  that  if  a  SSPan  mill  tafec  a  23ond  to  Be  fabed  Darm^ 

68.%  cro.'fso.zoo:  Ief£  of  fuffering  one  to  habe  efcapeb,  01  fo?  Enlarging  of  him  out  of  $?ifon 
againfi  tijc  Sato,  that  thefc  2Bonb£  are  boib  ;  2Hnb  fo  are  tljc  Cafes?  of  Dive 

Bon*  to  fwe  harmkfs  an&  Manning  ill  Plo.  anb  the  Cafe  Of  Thower  anb  Whetftone,  Mich.  2.  anb  3  Phil 

of  Efcapcs,  difficult.    &  Mar.  Dyer  118.  anb  fo  10  the  €afe  Of  2  H.  4.  fo.  9.  fo?  the  Withernam,    Hob. 

Flo.  123.  b.  64_   b# 

23ut  thi£  Cafe  i0  clean  otftertoife,  anb  mass  rcfolbeb  Bp  the  tohole  Court, 

to  fie  latoful  fo?  tfte  Sheriff,  to  tafce  31Bonb  of  his  annber^^ehfT,  to  bifefiarge 

anb  fade  him  harmless?  of  a2frapeS  upon  %Htzefig  made  Bp  fiimfelf ;  fo?  mice 

be  transfers  his  3£utljo?ttp  unto  him,  it  is  reafon  he  tauc  ^ccuritp  of  him, 

to  petfo?m  all  juftlp  anb  faithfullp  to  Ijimfelf  anb  others,  anb  there  is  no* 

thing  bone,  0?  intended  againji  Sato ;  f  0?  there  is  no  lateful  $ctm?o?on 

of  ann  to  efcape,  alteadp  bone  0?  to  Be  bone:  %0  in  the  other  Cafe,  tdljcrc 

the  fault  %0  committed  Bp  the  $artp,  that  taueS  the  9&onb  upon  Confioencc 

of  that  ^ccuritp;  25ut  hcte  the  bed  performance  of  the  Cobenant  10,  tfyat 

no  Efcape  Be  fttffcreb :  ^Inb  the  ncrt,  that  if)  anp  Be  fuffcreb,  that  then  he 

fati^fp  the  ^artp  a0  is  juff,  tljat  the  Sheriff  taue  no  Sof^  s  St  toag  alfo  rc^ 

yeiv.168.  i  cr.  391.  folbeb,  ihat  tfte  Mnitf  in  tW  Cafe,  ma£  not  Bounb,  either  to  gibe  $o* 

1H.4.9.  co  j.2+.a.  tice  to  the  iJnbcr^hmlT  of  the  <£fcape,  0?  to  mahe  j?cqueft  fo?  ©ifchargf,- 

Nd/riquifue  w'give  fo?  tlje  Cobcnant  ^atli  no  fuch  €hing,  But  Binb^  him  to  discharge  at  tjig 

Notice,  where  one  is  §^ctil.    ^Inb  3J  \Ba0  of  Opinion,  that  if  the  Cobenant  hab  not  B^cn  againfi 

bound  w  do  an  Aa  by  aa^  ^  ^  ^xcmtion0  au0uC  tmentp  |5ounbjef,  anb  that  tlje  3Barr  hab  Been 

infufficient,  Bccaufe  it  bib  not  pleab  fpeciallp  fo  tljat  nrgatibe  Cobenant, 

8Co.i24.b.icr.3oo.  t|jat  pet  if  t^t  0cpltcatjon  mere  nought  anb  affigiub  no  (UfFicient  23jeach, 

ap.  129,199.  Dyer  76.  t|c  plaintiff  cou!b  not  habe  hab  5!uDgmcnti  fo?  though  tlje  Action  mere 

128.'  YeLTsVtt.'cr!  tocll  Brought  upon  the  ©Bligation  alone,  pet  mfjen  it  appcaccth  tljat  the 

car.  s.  8C0.  133.  b.  Conbitton  \xwg  fo?  iSerfo?mance  of  Cobenant^'  :|5om  there  can  Be  no  Caufe  of 

"o'er  or5^p.i»  3H<tion  mitljout  fomc  Cobenant  b?ohcn»    3ilnb  obferbc  mcll  Tilly  and  Woodlyes 

2.  cVo.'i33, '221,  312-  Cafe,  7  E.  4.  fo?  this?  $urpofc,  that  if  it  doth  appear  to  the  Court,  that  the 

clSYew'7i8y'poft0zto  paintiff  hath  no  caufe  of  Action,  fie  ffjall  nebcr  l?abe  judgment,  tljousb  jc 

54.  rio.'gfi.'a  2e4.  a!  hab  a  ©erbia  fo?  him  againff  one  of  tlje  ^efenbant^. 

ap.  54,  5<?-  2Cro.  134- 
S  Co.  93.  a. 


Parliamenr- 


(  26  )  A  Cafe  of  Burgeffes  of -Parliament. 


1-  co.  120.  33  h.  s.  cf  \  /T^lnp  Comnif  in  Ireland  mere  erected  into  n?h)  25o?ough^,  and  pettier 

cap.  27. 2  Ro  197.     cc  iVI  giben  them  to  elect,  and  fend  23urgcffc£  into  the  fdarliaincnt,  nil 

tf^j^.i./*A.<f.io.«  in  one  fo?m,  mljcrcof  fo?  trample,  f 0?  tijc€oton  cf  Dungannon,  the  $>a^ 

s./Jii'r.  ci  tf n£  rtinjS  ttyU0,  Statuimus,  ordinamus  &  declaramus  per  prafentes,    tfyat  ti)c 

"■  €omn  of  Dungannon  lljall  be  fo:  ebcr  a  free  95o?ough,  and  that  mithin 

BurgefTcsofpa.iia-      "  the  faid  23o?oug|i,  there  fhafi  Be  a  25odp  €o?po?ate  and  ^oliticft,  con* 

mentand  Form  of     «  fjj^g  of  one  ^?oboff,  tluelbe  free  Q5urgej]e#,  anb  commonaltp,  and  tljat 

dcfting  oi  them.      cc  tti£  ^[njja5ita-|ltg  fi)aU  Be  a  Q30ap  Co?po?ate,  Bp  the  J^amc  of  |D?oboa, 

"  free  25urgefTeiSf,  and  Commonaltp  of  the  25o?ough  of  Dungannon,  and 

cc  map  Bp  tljat  Jjjarne  fuc  anb  Be  fued,  purchafe,   anb  alien,  &c.     32nd 

"  then  fojlometh  this?   Clatlfe:  Et  quod   ipfi  Prsfati  prspofit.  &  liberi  Burgen- 

"  fes  Burgi  prsedid'  &  fucceffores  flu  in  perpetuum  habeanc  plenam  peteftatem 

"  &:  Authoricatem  Eligendi  mittendi  &    returnandi  duos  difcretos  &  idoneos  viros 

"  ad  inferviendum  &  Attendendum  in   quolibet  Parliamento   in  dido   regno  no- 

■V  ftro  Hibernia?  in  poftr.  tenend.      2Slld  fo  p?0fCf6f.   to  gi'oc   him  §9otert  to 

"  treat  and  gibe  ©otcc  in  parliament,  ag  ot()*r  25urgefTe^  of  anp  otljec 

4  "  on- 


Hutton'/  Cafe.  7 
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'■  ancient  23o?ougft,  ctrftec  in  Ireland  oj  England,  ftabc  ufcQ  to  Do,  and  upon 
©oubt  eoneeidca,  b3!jctftcr  tt3at  f  o?m  pa  rufficicntlp  cnaBIed  tfti£,  anb  tfte 
reft  of  tfjc  $cto  TBo?aiig&s?,  to  fena  23urgcflcjS,  it  b)a£  referred  to  all  ttje 
Suagc£,  and  it  toajS  refolded  bp  tjfjem,  ail  but  mo,  tftat  it  mag  fufficienr. 

€fte  Objection  toag,  tftat  tfte  Corporation  Being  ^oUoft,  fiec  SSnrgcfTeg, 
and  Connnonaltp,  tftid  Eibertp  02  ^iHilcdge  teas?  neitftcr  granted  to  tftem, 
no?  paflcd  by  tfte  W^d  of  tenant,  tJjcugft  indefinite,  not  faping  to  toftoni  ; 
fo/tften  tfte  <23?ant  muft  fettle  in  tljc  Kedp  capable  of  a  ^ant  bp  Slgplitu* 
tibn  of  2tam,  tftougft  it  mere  not  fo  faid  directlp,  „ 

23ut  it  toasr  anrtoerrd  tldo  QHa?j£ :  Srft,  tftat  tfte  &ing  migftt  Bp  ftig  Sets  tzCo.V^i. 
fcrg  f»atcnt£  o?dain,  tftat  from  a  €omn  not  €o?po?atc  fftould  ccnie  *Bur* 
Qtft£0  to  Be  cftofen  Bp  tfje  3[nfta&itant£;  and  fo  10  tfje  Cafe  of  tnanp  05o? 
rougftg  and  €omn£  in  England,  tfiat  ftabc  flBurgeftcg  Bp  ^cfciption.  tftat 
ncber  mere  incorporate,  and  tftercfo?e  tfti0  Sibcrtp  could  not  commence  By 
©jant,   Bot  Bp  finance,  ag  tfte  I&tng  map  cicct  a  fair,  0?  a  garner,  Dav      a  b  p  Ro 
a  barren,  $ar&,  f  ojrefl,  Cftafe,  pfcarp,  c?  tfte  line,  Bp  <©?dinance,  mitft*  ,57. 
out  granting  it  unto  anp. 

€ftc  otftcr  anfmer  toag  tftat  toftrn  tfterc  mag   a  Corporation  made  Bp  4  c*  77  l«i«  afe. 
tfte  Cftatter;  and  Bp  tfte  fame  an  Ordinance  tftat  tfte  $?oboft  and  'But*  ^.'^V.  s°' 
geffeg  onlp  fftould  cftufc,  &c.  tfte  Slab)  fftall  deft  tftig  ^jibilcDge  in  tfte  mftoie  i  r0.  J9a. 
Corporation  in  point  of  Sfntereft,  tftougft  tfte  cjEvecutJon  of  it  to  Be  commits 
ted  to'  fome  $erfon£  Sternberg  of  tfte  fame  corporation. 

(  27  )  Hutton'*  Cafe      GHtare  Imp. 

S%  tii  Timothy  Hutton  6?OUgftt  a  guare  Imped.  »cfO?C  tfte  SfUdgeg  of  Lan-  M0.8S1.  a  Ro.  293. 
cafter,  and  tfte  Crutft  of  tfte  Cafe  mag  tftuS ;  tftat  ftc  ftad  p?efenfed  one  £%Ulinn  m  if the 
Rowth  ftig  Clcrn  to  tfte  2&ift)op  of  Chefter  Being  «©?dinarp,  mfio  refufed  ftig  Eccieiiaiticai  court 
"  Clern,  and  thereupon  fte  complained  to  tfte  Srcftbifftop  of  York,  usbofent  ^w**^ 
"  a  Monition  to  tfte  23ifljop  to  receibe  tfte  Clerk  roitftin  a  €hne,  or  dfe  to  tutlon  atKr  1B«n- 
tc  appear  Before  ftim  and  anfioer,  tofto  did  ncitfter:  §nd  tftereupon  tfte 
"  SSrcftBifftop  did  receibe  tfte  Clerft,  and  inftituted  ftim  j  and  Bp  ftijS  War? 
H  rant  fte  ma£  alfo  induaed, 

tc  ^obj  tfte  25ifftop  and  one  King,  a  great  J»cftoIar  p?efented  Bp  tfte  j^ing, 
te  fued  in  tfte  3£elegatc£,  fuppoung  tftat  tfte  3|nftitution  Bp  tfte  Skcftftifftop 
ec  masi  boid ;  and  Bp  Confcqueiice  meant  to  adoid  tfte  SI^J11"^11  t00>  a^ 
tc  Being  Juitljout  Warrant,  tnftereof  tfte  Heafon  toa^,,  Becaufe  tfte  %xtfy  iCro.?4i,  i14.au. 
"  Bilftop  did  Snftitute,  &c.  ftere  at  London,  Being  ftere  in  parliament  Cime,  Dess-  8>  {?• 
cr  and  tpy  pretended  tftat  tftefe  3DttiSf  of  ftig  Being  tften  out  of  tfte  ®iocef£ 
<e  mere  nullities  t  JBftcreupon  Serjeant  Hutton  p|aped  a  ^raftiBition,  and 
tfti^  Court  mas*  of  Opinion,  tftat  tftig  ^uit  ougftt  to  Be  prohibited,  for  *&.»^gru^ 
ftnee  bp  Induction,  mfticft  i^f  a  temporal  3Ba,  and  triaBIe  Bp  temporal  lato,  J^^fb  "' 
tfte  Cfturcft  i0  full,  it  i$  not  to  Be  aboided,  But  Bp  a  ,&uit  of  guare  Imped. 
or  ti)e  liftc,  at  tfie  Common  Sam,  and  not  to  Be  undermined  Bp  allcdging 
SnfuSiciencp  in  tfte  giafUiutum,  in  tfte  Court  €ccIeGaftical  j  fo?  tftat  map 
tome  in  <©ucffion  upon  tfte  €tiaf  of  tfte  induction  at  tfte  Common  Sam,  Void 
tofticft  mill  not  Be  good,  if  tfte  SInftitution  mere  not  good,  mftereupon  it 
ina£  granted.    25ut  if  tfii)S  Courfe  migftt  Be  admitted,  tftep  migljt  adoid 
all  $fcnortiess  in  tfte  <£cclefiaftical  Court,  o?  <©ueftion  tftem  at  leaft,  upon 
Quarrel  to  the  5[nftitution :  2But  it  majes  faid  to  Serjeant  Hutton  tftat  fte 
tould  notprap  ftiies  5droftiBition  in  fJcfpett  of  ly\$  guare  Imped,  ftanging;  Be* 
raufe  of  ftijgf  oton  frjeming  tfte  £uar&  imped,  muft  aBate ;  fo?  tfte  Cfturcft  i&  full 
of  ftijf  #?efentation,  But  fte  muft  mane  bitf  ^urmife,  tftat  tfte  Cfturcft  Be*  iRo  ?I7 
ing  full  (ut  fupra)  tftat  tftep  feeu  (ut  fupra)  mitftout  mention  of  tfte  Quart  im-  Prohibition  for  «ufS 
fed.    %\\*  tftougft  tfti^  SEddomfonand  Cfturcft  toere  in  tfte  Countp  of  Lan-  ^ft^J6  Couru 
cafter,   and  tfte  guare  Imped,  tftcre  to  be  B?ougftt,  and  not  ftere :  2llnd  tftere 
aifo  a  ^roftiBition  migftt  be  bad,  yict  tfte  Opinion  ma£,  tftat  tfti^  pi^ 
ftibition  migftt  be  granted  alfo  in  tfti£  Court,  becoufe  tfte  €itle  of  tfte  3il&=> 
boufon  ijf  not  ftercbp  queftioned^  But  tfte  SfntruCon  upon  tfte  common 
Hato  (mftereof  tlji^  court  ftatft  general  Care)  i£  to  Be  reftrained ;  and  tfte    "  ' 34  • p ' 
^ratonotavie^  faid,  tftat  tftep  ftabe  commonlp  $rofttbition#  inta  Chefter 
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upon  it.  ^fits  2Htt  of  court  \va$  complained  of  to  tfie  fling;,,  anD  fie  fignificD 
fits?  BScafure  Dorfi  Bp  ^ir  Thomas  Lake,  anD  tfie  EojD  SSrcftdifljop  of  Canter- 
bury? tfiat  fie  tooulo  fiabe  a  Confultation  granted:  25ut  toe  anttorcd  fiis 
Jtt?aje(!p  Bp  Setter,  tfiat  toe  coulti  not  Do  it  Dp  tfjc  lata,  anD  in  tfie  €nD, 
after  man?  $affage£  to  anD  fro,  it  toag  left,  anD  fo  it  (looD. 

igr.Vfo.apr.  180.  @fie  ©pinion  of  tfie  «tTourt  toag,  tfiat  if  a  £uitBe  Dtfojcan  3&rcfiDeacon, 
cfitakt  tofiereof  Dp  the  Statute  of  23  H.  8.  cap.  9.  tfie  ^Dinarp  map  Eicince  tfie  ©uit 
the nex: court. cap. 5.  to  an  fiigfier  Court;  tfiat  tfie  fJUrc&Deacon  cannot  in  fuc&  Cafe  Bauttt  fii£ 
<©?dinarp,  anD  fenD  tfie  Caufe  immcDiatelp  into  tfie  ^rcfieg:  #0?  fie  fiatfi  no 
Corner  to  giDe  a  Court,  but  to  remit  fitg  oton  Court,  anD  to  '.eaoc  it  to  tfie 
ncrt;  foj  fince  fiig  $otoer  toag  DerinrD,  from  tfie  2B>ifl)op,  to  tofioin  lie  i£  fuB* 
o?Dinate,  fie  muft  peilD  it  to  fiim,  of  tofiom  fie  receineD  it  •  anD  it  toas  fatD, 
tljat  fo  it  fiaD  Been  rulcD  heretofore. 


Replevin. 


(28)  Read  verfm  Hawke. 


M^'^r  i'ic  iti  "  T0hn  Read  ^ougftt  a  lUepIebin  againff  Leonard  Hawke  fo?  tafeing  of  fii£ 
Godb.iseBrowni.'i.  "  J  2&eaft0  at  Ocult,  viz.  one  45elDing  anD  one  8l$are,  to  §ig  damage,  &c. 
r.  176.  Br.  Briefe  «  ^c  ;gjEfEnBant  Demurred  upon  tfie  declaration,  Becaufe  tfiere  toas  no 
S:3a";a'(j?40  *  "  pace  affsgned,  tofiere  tijc  €afting  tea*  But  onlp  a  €oton.  Sifter  Siirgu; 
5.b.uH.7.r.sid.  .o,  n}fnt  at  tfie  TSarr,  it  tOa£  adjudged  Dp  tfie  Court,  tfiat  tfie  35rc?aratiou 
109  Hmt  ?o  Tntet  B>a£  nougfit  fo?  tfie  Caule  afo?efaid  -,  foj  tfie  general  pefidentis  of  m  Court, 
pio."zj,8.a.zi.a.38.b.  anft  jfojm  of  5©edaration£  in  &eple\)in£,  i&  to  afiign  a  pace,  ag  UjcII  a£  a 
Mo7\%'fpHn'/'cr  ^o\Dn,  anD  in  fuel)  a  Cafe,  ag  toell  the  pace  a£  tfie  ^oton  i£  tralfcrfaBIe 
jac' J94 •  YeL  \6(.  '  Bp  tfie  SUDotoant,  toficrein  tfie  S&cplenin  Differ^  from  an  8ttion  of  €refpaf£, 
Tre/PYeiv  Ts  9a"'  to&crein  tfie  pamtiffmap  afftgn  tjijet  Crefpaf^  onlp  in  one  €oton,  anD  if  ge 
7.H.4.27.'a.  t9H.6.  Do  affign  a  pace,  tBE  ^cfcnDant  map  pleaD  at  another  pace,  toitljout  tra* 
+9„a- 8  H  6-  34- b  DcrOfng  tfte  pace  afltgneD  Dp  tfie  plaintiff ;  anD  tften  tfie  plaintiff  map  mane 
T,inf'io  jac.  Uor.  a  itcto  Sliffignment,  anD  tfie  deafen  i$,  Becaufe  tlje  HepIcBin  i$  an  Slaion  of 
2508.  Replevin  muft  mo?c  <jertaintp,  anD  mull  of  ^efcffitp  contain  a  \9tace  in  tfie  Count,  a^s  ig 
«  Itowd .Ta^H.  foiD  Bp  Brian  anD  Starkie,  in  22  E.  4.  fol.  f  1.  25ut  tfie  Cafe  fftat  rulc^  tBi#, 
a.  u)a£  tfie  Cafe  in  3  j  H.  6.  fol.  40.  tofiicfi  pou  map  fee  in  tfie  23gok,  &c.  tofiere? 

Of  tfie  BeCOjD  it  (eif  i^  fOimD  Hillar.  ;fH6.  Roc.  466.  Sur.  ff.  Alias  prout  patec 
termino  fan£ti  Mich.  Anno  Reg.  Dom.  Regis  nunc  3j  Rot.  241.  continetur  fie  Jo- 
3  Cm.  895.  que  male    hannes  Ajiead  fummonitus  fuit  ad  refpondendum  Johatmi  Dimmocke,  de  placito  quare 
J?°'6t?8'       t„„  pP    cepit  averia  ipiius  Jobatims  Dimmocke,  &  ea  injufte  detinet  contra  vad.  &  pleg'.  &c. 

V.  4  b..  3.  13.  in  a  Ke-        r  r  u  .  m  ■>  •      ■     '  r  r  •  j  j     <v 

picvin,  the  Plaint  ff  &  unde  idem  johannei  Dimmocke  in  propria  perlona  lua  quentur  quod  praed.  jo- 
coumed  ot;  taking  ot   }ianms  Mea£  ultimo  die  Junii,  Anno  regni  dicti  Domini  Reds  nunc  xxxiiii.  apud 

his  Cattle  in  H.  with-       ...'  .1^0  ■  •  o  l      ■ 

out  fliewing,  in  qua-  Totting  in  quodam  loco  vocat.  &c  cepit  averia,  viz,,  tres  vaccas,  &  quatuor  bovi- 
damhccvacat'.&c.  cn\os  \p(]  J0hanni  Dimmocke,  &  ei  injufte  detinuit  contra  vad.  &  pleg.  quoufque,  &c. 
good,becaufe°herown  unde  dicic  quod  deterioratus  eft,  &  dampnum  habet  ad  valentiam  xvil.  6s  inde  pro- 
or  Hamlet  is  fufficieiw.  ducit  jeitam^  &  pra:d.  Johannes  Aflead  per  WiU  Twakt  Atturnatum  fuum  venit  &  de- 
vin '  7th" 'plaintiffP  C"  fendit  vim  &  injuriam  quando,  &c.  Et  petit  licentiam  inde  interloquendi  hie  uf- 
cou'rted  of  a  taking  que  a  die  S.  Hillar.  in  xv.  dies,  &  habet,  &c.  Ex  affenfu  pra:d.  Johannis  Dimmocke 
faid>',ni«  heroic"  '^em  ^'es  dat. .eft  idem  pra^fat.  Johanni  Dimmocke,  &  hie,  &c.  Et  modo  hie  ad  eun- 
them  at  s.  and  not  at  dem  if  diem  S.  Hillar.  venit  tarn  prasd.  Johannes  Dimmocke  in  propria  perfona  fua 
D.  and  no  Exception     quam  prxc\.  Johann.  Jliead  per  Atturnatum  fuum  pra:d.  fuper  quo  vifo,  ledo,  &  in- 

was  taken  tor  Want       i  r  j  m         j       _     r  .     ,  r  r        -»  ,.     c  •  •      • 

ofexpreffingof  the      telledto,  &c.  per  jultic.  hie  plac.  praed.  quia  in  narratione  prsd.  nulla  ruit  mentio  in 

paiture  in  QgefKon.     qUO  |oco  averja  pVXd.  capta  fuer'  eifdem  Jufticiariis  videtur  quod  debit,  advocationem 

The  ufefsto  declare    per  prsed.  Jo.  AfteaA  pro  returno  Averiorum  praid.  habend.  primitus  fa<£t.  excunc  idem , 

in  a  certain  Place,  but  J0han.  pio  infufficientia  narrationis  prsd.  return.  Averiorum  illorum  habere  debet, 

it'isgootfenough1"'    &c.  Et  fuper  hoc  idem  Johan.  Afiead  pro  return.  Averiorum  prad.  habend.  bene  advo- 

and  that  is  aitcr  this  catj  captionem  eorundem  averiorum  in  villa  pra*d.  in  quodam  loco  vocat.  The  Vican 

DyliSa.'iV        6'     Land.     Et  jufte,  &.C.  quia  dicit  quod  quidam  Johan.  Gardes  vicarius  Ecclefia  S.  Mich. 

de  Totting  diu  ante  tempus  quo  fupponitur  captionem  praed.  fieri,  fuit  feifitus  de  dua- 

bus  acris  terra:  cum  pertinentiis  in  Totting,  praed.  unde  praed.  locus  in  quo,  &c.  eft  par- 

cella  ut  Gleba  Ecclefia:  praed.  in  Domino  fuo,  de  feodo  in  jure  ejufdem  Ecclefia;,  &  fie 

inde 


-in  i*imeJi*i'i>in,i.-i. 


DoSor  James?  Rich  vcrf.~? 

^is  Cafe.         $  Kneeland.  5  * 

indefeifitus  diu  ante  caption  em,  &c.  demific  prasfato  Wdlklmo  Aftead  praed.  duas  acras 

terra*  habend.  ab  eodem  die  per  quinque  annos  tunc  prox  fequen.  Quel  Willielmo  de- 

mife  ouftre  al,  defend.  &  iiTint  avow  pur  damage  feafant  &  petit  returnum  eorundem  > 

averiorum,  &c.  Ideo  conceffum  eft  quod  prcd.  Johan.  Aftead  habeat  reEurnum  averi-  '  Co.  at.  v, 

orum  prazd.  &c.  Et  prazd.  Johannes  Diwtnocke  in  mifericordia,  &c. 

35ut  pet  it  ig  true,  *bat  fame  a^eelnration^  in  ifteplebin  arc  founb  miths 
out  anp  atljer  3£>Iacc  anb  35ltootD2ieg,  aiib  other  picas?  maoe  upo«  tljeni  b)ith> 
out  demurrer  e:  exception  to  that  §dojm\  anb then  thep  are  goob  enouglj. 

(  29  )  P»5o>- James's  Qje. 

«  n&r  jeant  John  More  mobeb  this  Cafe,  Chat  J^rca^  the  ^ioccf£  of  tge  Ro1-  313.  ihi 

tl  O  15ifl)qp  at  Winchefter  Oib  crteiVD  it  feff  to  ttie  2&o:«ugh  of  Souchwarke, 

6k"  ng  |)art  of  the  Countp  of  Surrey,  >tt}at  £>ocoo?  James  S.HDftc  of  ti)e  3ftubi*  ML-hl^Tac9' 

*'  cure  of  the  3Jlrchhilhetp  of  Canterbury  oib  of  late  ufe  to  hrcp  a  Court  feme;  Prohibition  where' one 

"  Time£  in  Southwarko,  anb  cite  3l£en  thither  from  the  remotcft  parts  of  ttje  Ecdeiiafticai  court  in- 

*  ©ioceOS  of  Winchefter,  Being;  fomcrimeS  %tp  SJ^HcjS :  #<nb  that  further,  "c"  3TYp? °i7«; 

"  if  thep  Beep  not  tljeir  ©ap  anb  i^our  of  3ilppearancf,  tljep  mere  cream*  lSi% 

tl  municatcb,  anb  then  coulb  not  Be  abfolteb,  ercept  tjjrp  inoulb  picID  to 

"  the  tranfmitting  of  their  Caufc  into  the  Sfirchbifbop-?  Court,  inhere  bp 

"■  t%z  Statute  af  z%  H  8.  ca,p.  9.  tnagf  utterlp  illubcb,  ana  -mis  riJC  ntobcb  ag 

"  knell  in  ti}c  23ehatf  of  the  25iu)cp  of  Winchefter,  ag  of  %  fartieg  citcb, 

"  anb  p^apeo  a  p?obibition. 

**  thereupon,  on  tfte  part  of  the  3llrchBifftop  it  teas?  anOnercb,  that  nb 
"  ruth  3Brt  of  traufmitttng  toas?  ufeb,  But  it  roa£  true  that  fnch  Courts  hab 
**  Been  Kept  in  Southwark,  bp  tfte  ^pacc  of  fo^tp  § earjef  anB  Better,  anb  tfjat 
tf  Bp  SaBJ  tftrp  might  Be  nept;  fo,2  the  311rcf)Bi(6op  map  at  in  anp  ^toccfg 
fC  of  fjiiS  oton  #?obincc,  anb  map  Beat  Ca«ff|S  arifing  luitftin  that  ©ioeef^ 
"  Bp  Big  f  jerogatibe,  fo?  be  ftati)  a  concurring  SJurisbiction  toitfi  tfte  iufcri- 
"  oj  ODjbinatp,  But  Be  cannot  call  tbem  out  of  the  ©tDccfjl  Bp  fteaCon  of  tge 
41  faib  J>taaitc  of  2;  H.  S.  c  9.  alnb  fo  tlje  S^iirjop  of  Winchefter  fjab  no 
rc  ©Krong,  anb  t§z  partp  hab  no  #urt,  anb  ijc  i^f  not  calfcb  out  of  hi^  3Pia* 
ct  cef^.  fflJUhewupen  it  toa£  antocreb  Bp  tlje  Court,  tfyat  grU  tfje  €ra^fmi^ 
ting  of  Caufe£  (ut  fupra)  maLs  erp?efip  againfi  t^c  faib  Statute  of  x%  H.  8, 
l^ert,  that  the  $artp  in  thiiS  Cafe  hath  a  ftiub  of  Mlrong }  f  0?  tohcrcajf  tfye 
igiltjop  of  Winchefter  hisnfelf,  coulo  net  b?ato  tfic  people  out  of  the  ^eart  of 
the  ©iocefs^  tohere  he  libCiS  h*«nfelf,  the  SfirchBifhopg  ©fiicersf  toouib  b2am 
them  thithf?  ag  mo^e  cominobiou^  fy  them,  if  it  mere  permitteb.  ©cftbe^, 
it  bep^ibe^  the  J>ub|ca  of  an  Appeal,  m&ich  he  fhoulb  habc  hab,  if  the  Caufc 
fjab  begun  toith  the  inferio?  #?binarp. 

^Unb  thongh  the  Controberfie  concerning  the  Sfudfbiction  be  bettoeen  ^ptri^  APr- 143  cr.fac.  \& 
tual  ¥)crfon^,  pet  the  Miwq  i$  tije  inbiffetent  mrhitrato?  in  ail  Surifbictiflng  fionVrVo  i'mfn 
afmelt  Spiritual  a$  €cmpo?aI5  anb  that  i£  a  JSight  of  hi£  C?oton  to  biffri*  Dem.  if. 
Bute  to  them,  that  i$3  to  beclare  their  23ounb^.  SSlnb  it  hath  hcfctofoje  been 
ijclb  in  tlji^ef  Court,  that  the  fuppofeb  concurrent  Sfuri^Dittion,  that  the  Slrch^ 
Bifftop  of  Canterbury  ig  fuppofeb  to  ha^e  in  the  inferio?  ®iocef^,  ma^  not 
a£  he  toasf  ^rchbifhop,  but  ag  he  toa^sf  Legatus  natus  to  tlje  i^ope,  fo?  tffc 
3firchBiUjOp  of  York  neither  hath  no?  claimcth  anp  fuch,  anb  then  that  $otu* 
nig  ceafeb,  being  aBjogatcb  mith  tfje J^ope,  anb  the  late  lattice  (if  anp 
hath  been;  ig  but  an  Ufurpation:  %\\b  if  it  be  permitteb  to  Be  in  the 
<Htcbbiu)op£  infer  Corner,  he  mop  erect  a  court  of  Slubieiice  in  eberp  ©^ 
ccfief,  anb  call  all  Caufe£  from  other  aDjbinarictf. 


(  ;^  )  Rich  verfus  Kneeland. 


Cafc 


Cf  TOhn  Rich  brought  an  5Caion  upon  the  Cafe  againf!  Arthur  Kneeland,  in  umdm  wn.  n  ]%zi 
Ci  J  Banco  Regis,  anb  beclareb,  that  tohcrcatf  tije  faib  Kneeland  \aag  the  B  RR,  R-orA1'5Wr 
"  ttoeliticth  ^©ap  of  January  in  the  ninth  fear  of  the  Jiing,  anb  long  before  mm 

D  hab 


Loggin  verf.7  Woolafton  verf.7  Moore  verf.\ 
18  Tetherton.    S  Webb.  $  Mufgrave.   < 


Co.  l.  19 .a. Paim.  y'13.  ff  hob  Been  a  common  l^opman  to  carrp  43oob£  Bp  IBatcr  fo?  §irr,  from 
4 Co.  84.  a.  zsaund.  re  Lon(jon  to  Milton  in  Kent,  anb  from  thence  to  London,  anb  tnflcre  Bp  the 
Adlo^gamftacom.  "  Cufiome  of .  England  fuel)  Carriers*  ought  to  Beep  tfjc  ©oobjS  bElibereb  to 

mon  Carrier  tor  Goods   "   jjj?m  t0   £,C  CailiCb  fafclp,   fO  Cl&    tftfp  RjOlllD  IlOt   Be  loft    Bp   thC  ©CfOUlt  Of 

bft-  "  of  them  0?  their  £crriant£,  that  he  Ijab  bclibcreb  to  tlje  ©cfenbant  the 

"  fame  tmentieth  ©ap  of|  January  a  fDojtnianteau  mith  jo  I.  in  it  to  Be  car? 
"  ricD,  &c  fo?  Usljicrj  he  gabc  him  *mo  2pcnce  the  fame  20th  ©ap  Of  January, 
"  anb  that  the  ©cfenbanc  BaD  fuffereb  the  <5oo&^r  to  Be  loft,  though  ©c^ 
"  fault  of  him  anb  hi£  ©crtoantg.,  upon  ttjc  2fth  of  the  fame  January  the 
"  ©cfenoant  plcabctb,  that  the  plaintiff  the  21ft  of  the  fame  January  bib 
"  bifcharge  him  of  the  Beeping  of  them,  tohtch  the  plaintiff  traberfrb,  ana 
"  and  the  ©efcnbnnt  bemurreb.  Nota,,  he  pleab£  no  ©ifcharge  of  the  Carrp* 
"  ing  j  $llfo  the  ©efenbant  Bp  demurrer  in  2am  confeffeth  that  there  toajj 
"  no  ©ifcharge  of  the  Carrping ;  anb  it  mast  abjubgeb  fo?  the  plaintiff. 
3Hnb  note  in  tlje  <£nhrquct  cham&cr  upon  a  mint  of  <£rrok  the  Subgment 

oco  rs  b  **  afcrmeb,  ana  it  toa£  refoloeb  that  though  it  toa£  Iain  a£  a  Cuffom  of 

the  ftcalm.,  pet  inbecb  it  i&  Common  Ham* 


Debt. 

2  Cro.  305.  338.  iCr 

tf°7,  3J5,  190.  103- 
10  Co.  133  a. 


(31)  Loggin  verfus  Tetherton. 


William  Loggin  Brought  an  Action  of  ©eBt  of  30  $ounb$?  againft  Wil. 
liam  Tetherton,  and  upon  <®pcr  Of  the  <©BIigation,  it  mas?  in  trigin- 
RotWYdv^.  "  tata  libris,  the  ©efenbant  bemurreb  in  Sam,  fuppofing  the  <©BIigation 
Tri^intata  libris.  "  boib  j  3Unb  it  Bja£  abjubgeb  gooD  fo?  30  5pounD^5  anb  nom  upon  a  Writ 
!°9Coz'cr.l9o.PMcd:  "  °f  <J2rro?  in  the  <6jcchenuei:  ChamBcr  the  gjubgmcnt  toa£  affirmeb  Yelv.  22?. 
<54/.  Cr.  Car.  417.    '  ultra  im  mefme  1'  Cafe. 


(  3  2  )  Woolafton  verfus  Webb. 


a  Roll.  147.  Yel.pS. 
105.  ap.  is,  7s 

Aflumpfi". 

Mich.  o.  Jic.  . 

,  nk  Cenr  "  TJEnry  Woolafton  B?OUght  an  Afumpfit  againft  Edmond  Webb,  anB  beda* 

k  r.  &  Eich.  bam. cc  J^  reb  that  rohcrcag  Webb  Bib  ome  him  30  ^ounb^r  in  ConCberation 
Noy  s.  Apr.zi8,2.s.  «r  tjjflt  tyt  g>|ainttff  the  28th  v©ap  of  Auguft  1610.  hab  giben  ©ap  to  the  ©e* 
Afiumphc5  to°Pa9y  debt  "  feubant  f02  ^apment  of  the  fame  Sl^oncp  until  t^e  9th  of  Odober  following, 
upon  consideration  of  «  i%uat  ttyt  ©cfenbant  bib  affume  to  pap  it  him  the  fame  9th  ©ap,  anb  up? 
oltbt  Ap^.m  "  on  giffue  non  affumpfit  it  toag  founb  fo^  the  plaintiff,  anb  ©amage?  gtben, 
J64,  !84.  |^0ai  jt  \uasf  afTtgneb  fo?  €rro?,  Becaufe  it  maies  not  fbemeb  fo?  tohat  the  ©e? 

^'aLuJ^s'^cr;  fenbant  roa^f  inbcBteb.  $oro  the  ^uBffment  majei  affirmeb,  fo?  the  ©eBt  toatf 
z,3, 317,683.  2  oo.  not  j„  (©ueffion,  ajJ  if  it  haB  Been  an  *©?binarp  Indebitatus  Affumpfit,  mhete 
t&^Stitni  the^eBt  it  fclf  i£  t^e  onlp  ConGberation  of  the  f?omife,  fo?  there  it  muft 
,8+.  Mo.  853. 854  appear  to  the  Court,  But  here  it  id  the  ©ap  giben,  that  itf  the  erp?ef0  Con* 
a  s rndcar37o%Eco  Cberation:  3lnb  though,  it  Be  true,  that  there  muft  alfo  Be  a  ©cBt,  pet 
,3'.b7o'+.a.7ci *6%u  this?  i*f  allomeb  in  the  #?omife  Being  actual,  anb  alfo  founb  Bp  implication 
pop.  3 1.  An.  4°.  73-    jn  tjjC  ©crbitt. 

Ejeaione  (  33  )  Thomas  Moore  verfus  John  Mufgrave. 

J«nk.  Cent.  292.  Ro. 

704br'saie°s  m8.?pio.  "  'f^Homas  Moore  debitor  le  Roy  fuit  pit.  in  eje&ione  firmeper  quo  minus  in  Lef- 

ao8  a.  ah.  77-  tf  cheq.  verfus  Johanmm  Mufgrave  defend.  &  Count,  q.  un.  W.  Moon  y  Maii 

Bddgmim  io3.  "  Anno  io.  Regis  nunc  ad  Clergill  in  Com.  Cumbria  leafed  al.  dit  Thomas  Moore 

Leak/which  feemeth  c  |e  p]t  un.  meafe  40.  acr.  terrae  20.  acr.  prsed.  &  yo.  acr.  paftur',  ovc  les  appur- 

doubtfui  in  the  Limi-  et      nances  jn  clemil  praed.  habend.  del  Feaft  jour  del  Annunciation  del   bleffed 

"  virgin  S.  Mary  Donques  darreine  pane  pur  viginti  un  annis  extunc  prochein  en- 

<c  fuant  &  le  ejedment  eft  allege  d'eftre  le  dit  y  Maii  10  Regis  Sur  rien  culpable 

fc  trove  fuit  un  efpecial  verdift  a  ceo  effe<ft.  viz.  Que  devant  le  dit  demife  le  dit 

tf  IV.  Moore  fuit  feifie  delt  dits  terres  in  fee  &  fie  feifit.  le  dit.  W.  le   dit  y   die 

t€  Maii  10.  Reg.  fupradid:.  fift  un  Indenture  del  leafe  al  dit  Thomas  Moore  le  pit. 

(c  le  quel  eft  trove  in  hsc  verba,  fcilicet,  demifit  tenementa  pra:d.  habend.  le  dit 

"  meas  ou  tenement,  ove  les  appurtenances  from  the  Feaft  of  the  Annunciation  of 

"  the   Virgin    Mary    lafl  faji,   for  and  during  the  Term  of  twenty  one  Tears  next  enfu- 

c  ing  the  Date  hereof  fully  to  be  compleated  and  ended.     Per  force  de  que   le  plaint. 

'  fuit  poffeffe   tanque  fuit  eject'  per  le  defendant  le  dit  j  Maii  10  Regis.    Mes 

quel 


(t 


Fitzhughes  ?  Parker  verf.  ~? 

Cafe.  5  Keneday.      $  ^ 


"  quel  fur  tout  le  matter  le  defend,  fuit  culp.  del  trefpafs  &  ejedment  en  le  Count 

"  mencon.  ils  ceo  referre  al  Court.  Dy.  i8ff. 

Euq.  Ie  queftion  fuit,  fi  le  leas  trove  per  le  Jurie  accord  ove  le  leas  mencon.  in 
le  count  per  unterme  dans  ou  ne  my  eo  q.  le  leas  per  count  fuit  un  leas  fait  c 
Mali  10.  Reg.  habendum  de  le  Feaft  d'Annunciation  donques  darreine  paffe  pur 
21  Ans  extunc  fcil.  del  dit  Feaft  d'Annunciation  prochein  enfuant.  Mes  le  leas 
trove  per  le  Jurie  fuit  un  leas  fait  le  dit  %  Mail  io  Regis  per  Indenture  geren* 
dat.  j  Malt,  Anno  io  Regis  habendum  de  fefto  Annunciationis  beata:  Maria  Vir-  sty.  n8,  np- 
ginis  tunc  ult.  pratterito  pro  term,  viginti  unius  annor.  prox.  fequen.  dat.  di<5fce  In- 
denture. It  was  adjudged  for  the  Plaintiff  in  the  Exchequer,  and  now  affirmed  by  the  Opi-  Judgment. 
nion  of  the  Chief  fujl'ice  and  my  {elf  by  the  Lord  Chancellor  and  Treafurer. 

(  34  )  Fitzhughes  Cafe;  obligation. 

- 

EDwardus  Bridge  de,  &c.  Gen.  &  Francifca  uxor  ejus  alias  did.  Francifca  Fiizjiugh  Micb- 5  ^ +  El  Rot" . 
de,  &c   Gen.  fummum.  fuer'  ad  refpond.    Nichol.  Fitzhugh  Gen.  de   placito  a"0^" An* is* It? 
quod  reddant  ei  odoginta  libras,  quas  ei  debent  &  injufte  detinent,  &c.  Et  unde  8cc   In  an  ob|igarion'  °ai- 
Et  count  fur  Obligation  fait  per  Femme  dun  fola  fuit.    Mando,  &c.     Et  petunt  fcr"4ft  \ftT' 
auditum  fcripti  prad.  &  eis  legitur  in  haec  verba.     Noverint  univefi  per  pnefentes  '■»• a-  Yeiv.  pj,  9$, 
me  Franci{cum  Fitzhugh  de  Goodwkk  in  Com.  Bed.  Gen.  teneri  &  firmiter  obligari  lo;* 
Nichol.  Fitzhugh  de  Eaton  in  dido  com.  Gen.  in  odigent.  libris  bon#  &  legalis  mo- 
neta;  Anglia  folvend.  eidem  Nicholao  auc  fuo  certo  Attornato  vel  executoribus  fuis  in 
fefto  St  Mich.  Archangeli  prox.  future     Ad  quam  quidem  folutionem  bene  &  fide- 
liter  faciend.  obligo  me,    haeredes,  executores,  &  Adm.  rneos  firmiter  per  praefen- 
tes  figillo  meo  figillat.  dat.  vicefimo  tertio  die  Novemb.  Anno  regnor.  Phil.  &  Ma- 
ria Dei  gratia  Regis  &  Reginae  Anglix,  Hifpania,  Francia  utriufque,    Cicilia,  Jeruf 
&  Hibernian,  Fidei  defenfor.  Archiduc.  de  Auftria,    Due.  Burgundia,  Mediolan,  Bra- 
bantia,  Comitum  Hausburg,  Plandria  &  Tyrol  quarto  &   quinto,    quo  1*  co  &  audito 
iidem  Edw.  &  Francifca  petunt  Judicium  de  brevi  &  narr.  prxd.  quia  dicuntquod  praed. 
N.  per  br.  &  Narrationem  fuam  praed.  fuppon.    quod  praed.  E  &  F.    debent  praj- 
fato  N.  odogint.  libras  quas  eidem  N.  redderenr,  ubi  revera  non  habetur  aliquod 
tale  verbum  in  fcripto  praed.  continens  &  warrantizans  hoc  verbum  in  br.  &  narra- 
tione  praed.  fpecificat,  viz.  odogint.  &  in  eodem  fcripto  obligatorio  praed.  hsec  duo 
verba,  viz.  odigenta  funt  fcript.   &  content.    Qua:  quidem  duo  verba  odigenta 
nullam  habent  in  fe  fignificationem  de  aliqua  iumma  certa,  ficq ;  br.  &  narratio  prjed. 
non  warrantizant  de  &  fuper  fcript.  praed.  per  pr&fat.  N.  hie  in  Curia  probat.  Per 
quod  iidem  E.  &  F.  petunt  Judicium,  &  de  breve  &  narr.  praed.  &c.     Et  quia  praed. 
N.  exceptionem  praed.  q.  per  infpedionem  brevis  narr.  &  Script,  prid.  Cur.  hie  fatis  *  Co>  "• 8i 
conftat  non  dedicit,  ideo  conceflum  eft  praed.  N.  nihil  capiat  per  billam  fuam,  fed 
fit  in  mifericordia  pro  falfo  clamore  fuo,  &c.    Et  quod  prsd.  E.  &  F.  eanr  inde  fine 
die,  &c.    Conceflum  eft  etiam  quod  praed.  E.  &  F.  recuperent  verfus  praefat.  N. 
dampna  fua  occafione  premiflbrum  ad  tempus  eifdem  E.  &  F.  per  difcretionem  Ju- 
ftitiariorum  ad  requifitonem  fuam  promifis  &  cuftagiis  fuis  in  ea  parte  fuftentat.  juxta 
formam  flat.  &c.  per  Curiam  his  adjudicat, 

(  H  )  Parker  verfus  Keneday.  Obligation.  £  Cro. 

208.  Brnl.  (Si.    Tr.  6 
Jac.  Rot.  1020.  SefTan- 

NArr.  per  Parker  verfus  Keneday,  &  fa  Femme  fur  deux  Obligations  un  de  60  lib.  jKS&SWS 
&  1'auter  de  40  lib-  defendens  petit  auditum  praed.  primi  fcripti  &  ei  legitur  2o8-  Ro-l-'47.  n& 
in  haec  verba,  Noverint,  &c.  in  feffanta  libris,  &c.  quoad   praed.  60  lib.   de  prad.  YdV'  sS'  10$' Ap" ' 19° 
ico  lib.  defendens  demurre  &  quod  alteram  obligationem  non  eft  Fadum  &  Judi- 
cium fur  demurrer  pro  quer. 


D  z  Mafd«me 


Mafdame  verf.  ?  Sir  Henry  Roll  verf. 


Maldame  verj.  /  oir  Henry  Koii  ver 
20  Jolly.  S  sir  Robert  Osborn.' 


Obligation. 


(.  56  )  Mafdame  verfus  Jolly, 


Hiii.  lojac.R.  1830.   n^jArr.  per  Mafdame  verfus  Jolly,   fur  Bond  pro  60  lib.  defendens  petit  auditum 
1  ?°k4Cro!'r18RCr.    IN   fcripti,  &c.  &  ei  legitur,  &c.  Noverint,  &c.   in  fexaginta  libris,  &c.   &  fur 


14.7.  2  Cro.  538.  Cr. 

Car.  418.  styi.242,     ceo  Demurrer,  &  Judicium  pro  quer. 


*57- 


Warr. chart.  North.  (  37  )        sir  Henry  Ro11  the  younger,  Khight,  againft 

Sir  Robert  Osborn. 

Trin.  9  jac.  r.  zioj.  «  Q^%t  Henry  Roll  the  pounder,  knight,  fojought  a  Warrantia  Charts  a? 
winch's  Em.  ii.aT.  rf  JV  gajnf|  £jt  Robert  Osborn  and  Margaret  foig  J©ife,  that  tfjcp  Ojculd  tuar* 
^V^co!?.  ^  "  rant  unto  Dim  one  S#efluase,  jfatp  2&cre0  of  a?eadotD,  and  fefoen  ^imD?e& 
B10wni.159.Pio  333,  «  ^crc^  Of  |lafture  in  Kill-March,  ano  declared  tijat  Robert  Osborn,  Marga- 
The  learning  of  War-  «  ret,  and  one  John  Gobert  did  lefop  a  fine,  Anno  2.  of  the  Iting,  unto  rhe 
rantia  Ghartae,  and  of «  j-flja  jjenry  Roll  of  the  faid  Cenementtf,  inter  alia,  bp  the  $ame  of  tge 
SaH^-s  tc  aganno?  of  Kill-  March,  and  Ditier-af  other  <©uantitie*  of  =Eand#?  ;  ano  fop 
given  tor  the  De[en-  «  tjjaC  jpjne  Robert  Osborn,  and  Margaret,  foid  grant  fo?  them  and  the  ^eicjS 
reapo;tedNoheretheisCtahe  "  of  Robert,  that  tt>ep  <*)oih*&  marrant  the  a^ano?  and  other.  tSje  $?emife£ 
Argument  of  Mart  "  ta  the  faid  Henry  and  fti£  l$eix0,  agamff  him  and  his?  IjpteiCjtf,  and  againft 
BufvecJ irf't'his  Cale"  "  all  S£en ;  toDich  fine,  ag  to  ttje  2B?effuage  and  Eands  in  <©uef!ion,  toa£ 
divers  Points  were  re."  «  to  the  life  of  Henry  Roll  and  hi£  tyehg  3  and  then  fhetasf,  that  he  feeing 
roived  by  the  lattices.  «  fo  ^j^j,    onc  Ralph  perne  Djj,  implead  him  fop  Wlit  of  Entrie  fur  difleifin  in 

«h  imo  an9  Ertaw  rc  I?.  Per.  i«  the  Common  p«l£9  fo?  the  #oufe  and  Eandj*  in  <auefrion  (four. 
ftaii  never  have  a  tc  jjqtjj  ,10t  ££jj  otl>evtuife  tohen)  hanging,  tohith  $lea  Henry  Roll  required 
K.TheLo^.wno  ,c  the  laid  Robert  and  Margaret  to  toacrant  unto  him  the  faid  Sl£effuage  anti 
comes  in  by  Efcheat.  "  gQnd£  }Q  <©ueliion,  o?  to  miniffer  unto  foim  a  §Mea  in  23arr  of  the  fail* 
19  h.  i  £  &  io'h  cC  Action,  mljirh  to  do  thep  refotfed,  to  his*  damage  of  one  ^und?ed  gmmpx, 
7. 10.  Tenant  by  the  <-  ^jjj  tf£g  tfoe  defendant  pleaded,  tonfcJBng  the  fine,  il^arrantp  and  afer, 
SmSSaSSlTtai  "  6utfu«|«  faith,  tfoat  Henry  Roll  foetng  fei5ed  of  theCenementst  tn<®ue* 
the  warrantia  charts  «  ffion  fop  l^jce  of  tfys  faid  fine,  tfjat  one  William  Gibbs  anfo.  Thomas  Stephens 
bedcanu°!Vbyinthei!^o'  "  ^fQUtrciei,  Mm  tfoe  WW&»®  of  thi^  Writ  of  Warrantia  Charts,  fcilkec 
veror  sir  Henry  mis  "  tfoc  fetscntfo  &a$  of  JSIovember,  in  the  ffcoitd  fear  of  the  ftilig,  Did  fue  a 
^•"andaWa'rrar."  'c  W*  9«  ^utvp  in  tlje  $oft,  againft  the  faid  Henry  Roll,  of  the  faid  fls^cffti^ 
tyiycthoniy  upon  an  "  age  and  Eand.g  in  <SueffiOll,  inter  alia  per  nomina  Maneriorum  Kill  Marjh..  8zc. 
no^aitered'*^  ^  "  retoc-  XY-  Martini :  21 1  i»|)ic&  S»ap  t^e  ©em.andflntsf,  anad  the  faid  Henry 
wa's  refo'ive'd  T+  e«z!  "  Rojl,  ad  tunc  tenens  liber  tent.  Maneriorumv  &c.  exiftens  did  appear.  26nd 
5"a.R-,in  Ke'"p and  u  the  J©:tt  taass  returned,  and  the  3Dci.nnndant£  detlarcd  and  demanded  all 
K^artSfc  tr  the  «l9a,.n.c?.£f.  r|c,  and  Henry  Roll  th*  tenant  called  to  J©a?ramp  Roberc 
Chefter'sCzte.  «.  Osborne  HiUiight,  Imtkout  faptng  prsed.  Robert  Osborne,    and  he  the  cam* 

j  j*r,  Reports  fc  ■^0^^  2find  "fo  Kjfi  fiecoberp  paffed,  and  a  U9^it  of  £eifin  of  all 
"  the  9?ano2g,  f  c.  23nd  that  the  fame  JSecodetp,  asf  to  the  SJ^effxiagc  and 
et  Sandji  in  titueffiohj  uiajf  to  the  Kfe  of  =§ir  Henry  Roll  fo?  foig  life,  and 
fc  aftcu  hi£  ^fceafc,  if  a  Carriage  ffjoulo  foe  had  Dcttoecn  him  and  one 
"  Katharine  Hafelwood,  then  to  tfoe  Wt  of  Ijcr  f02  Sifr,  and  afrcr  to  tt\c  Qte 
"  of  anp  othet  iBoman,  that  he  ffjould  Stgarrp,  and  then  to  the  Hfc  of  the  firfi 
"  ^on  of  h^  23otip  fop  Katharine  Hafelwood,  and  fo  to  the  tenth,  one  after 
"  another,  and  tfcen  to  the  &fe  of  fuel)  $crfon,  a$  fftould  foe  ©eir  a?alc,  of 
p  the  20odp  of  the  faid  Henry  Roll,  and  the  ^ci*£  SifalCiS  of  hi^  25odp,  and 
"  after  to  the  life  of  Henry  Roll,  father  of  the  faid  Henry  tfoc  Plaintiff,  and 
"  arjcrjsf,  that  Henry  the  ISlaintiff  i$  pet  aline,  and  fo  demand^  Gfttstogmmt 
"  of  the  suction ,  and  the  plaintiff  thereupon  demure^  in  Sato;,  and  fo  the 
"  ©emucree  is  joined. 

SI  mill  handle  this*  Cafe  fo,  a£  focfides?  the  ^ointjss  concluding,   S  totlt 
fop  the  i©ap  Oifcuf^f  all  3Jncident^  to  a  mrit  of  3$atrantp  of  Chaetec^. 
s^a  **  wamn.       ®%c  Cafe  i0  Jlarc  and  of  51mpo?tance,  fo?  a  ©uit  i$  pugna  civilis,  mhercoE 
Cbau's cap. uir.         Bradton  fpeaft^  p?cttilp,  Traftatu  de  Warrantiis  Chart-x  capitulo  ultimo:    Sicut 
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adores  armantur  actionibus  &  quafi  gladiis  accinguntur,  ita  res  muniuntur  excep- 
tionibus  &  defendumur  quafi  Clypeis. 

£hc  Mint  c£  S&arrantp  of  Charter*?,  an  to  tfie  f  iring  of  tfie  3$arrantp, 
flnH  IBinbing  the  §>of[culon  of  tljc  Warranto?,   in  cither  pjobiu'Gnal  o?  re* 
mcbial. 
<Sbe  firft  in  in  cafe  of  fear  anb  g&obifioit. 

■eE-he  feconb  in  cafe  of  &ofn  alreabp  fuffcrcb,  and  ta  be  rccompcnceb  bp 
Gallic  per  excambium,  ajS  Bra&on  fpcaifcn*  Braclcn. 

%  holb  therefo?e  firft,  that  nothing  appearn  in  t|?c  Count  in  tty  principal 
Caufc,  but  that  the  plaintiff  ought  to  ftafce  Su&gment. 

31  holb  again,  that  ttpon  the  ISacr  cbnfcffeb  b»  the  paintiifn  demurrer 
3Iubgment  tn  to  be  giben  agatnfi  the  plaintiff. 

'%  want  anb  Count  in  a  Warrantia  Charts   muft  babe  four  =Pointn  cam* 
pleat  in  them,  that  is?  to  fap, 

tfirjl,  he  that  bjingn  it  tmifi  6c  tenant  of  the  Sana  the  ^ap  of  the  Point  i. 
JB?rt  purchafcD. 

*j$  mufi  be  bp  a  Conveyance,  mhcrcbp  the  Sana,  tohcreunto  the  UKarrantp  point  z. 
is  anncjeeD  mujt  pafn,  o:  at  leaff,  if  right  be  rdeafeb,  a?  Confirmation  maoe 
mirh  OTarcantpj  he  nuift  be  tenant  of  the  Sana,  to  toham  it  in  maoe  in 
3$arrantp. 
•Shin  3©?it  mufi  be  brought  bawjinor  the  p?ineipal  pea.  point  3. 

2ft  muff  contain  the  ,&pecialtp  of  the  tsatarcanip  anb  ffiiert.  Point  4. 

3111  thefe  ptrtn  thin  IB^it  ano  Count  both  contain  ;  anb  ptt,  being  t&cfe 
itttlen  rcceibe  ©iftinttionn,  %  mil  erplain  them,  that  it  map  appear  hqto 
thep  ftanb  toith  their  *©i1tinctionn. 
Smb  as*  ta  the  firft  $oint. 

•She  plaintiff  in  maDe  €enant  of  the  3Eano  irt  ^emefne ;  fo?  of  that  there  Explanation  of  the 
bath  been  great  (©ueftion,  tohcther  the  Vouchee  0?  ©efenbant  in  the  Warran-  ^  rak- 
tia  Charts,  that  hath  a  §©arrantp  abcr,  man  babe  a  Warrantia  Ghana:,  inhere^ 
of  %  make  the  Seroltttiou  upon  alt  the  IBooBn  thus.    €hat  it  in  a  goob  \  u.  2.13,4+7.  *R° 
pea  in  the  Warrantia  Charts,  that  the  plaintiff  man  not  Cenant  of  the  Lanb  Sl°- 
the  ©ap  Gf  tl)e  $Blit  putehafeb,  anb  fo  are  the  SBooftn  of  the  24  E.  3.  25-.  7  E. 
4.  12.  &  17  E.  3.44.  16  H.  ;.  F.    Garrantie  des  Charters  29  Bra&on  tra&atu  de 
Warrantiis  Ghana:  18.-    €§U£  tit  Warrantia  Charta:  defendens  poteft  excipere  quod 
querens  non  tenet  terram,  de  qua  petit  Warrantiam. 

25ut  it  icsm0  to  be  a  $Jea  but  prima  facie,  fo?  it  i$  allorucb  alfo  7  H.  4. 
£8.  3flno  pet  it  10  concluoeO,  that  the  ©ouchee  map  babe  the  Jl^if,  inhen  he  lRo-8l° 
cannot  IDbuch,  eben  a0  a  fecona  02  tljijo  mean  Hojb,  map  h^be  a  WLvit  of 
5^efne  ag  iotll  asf  the  €enant  tit  ©emefne,  anb  fo  3  E.  3.  Fitz.  Warrantia 
Charts  4.  the  ©ifenbant  pieabeb,  that  the  plaintiff  bias  not  €enant  the 
<©an  of  the  i©?it,  anb  Sffue  upon  it :  25ut  Fitz.  abjibging  the  Cafe  faith, 
ttjat  if  he  &a&  pieabeb  himfelf  €enant  bn  ©oucher,  the  ®an  of  the  Writ 
pueehafeb,  it  tuoulb  habe  ferbeb  ;  anb  31  E.  3.  Fitz.  Warrantia  Charts  22.  in 
friae,  Burton  faith,  tfiat  th«  ©efenbant  in  Warrantia  Charts  fhall  habe  a  3©?it  i  Ro- ««». 
af  Wairantn  of  Charter^  obcr  hanging  the  J©?it  againfi  pm,  anb  lUcafon 
anb  giHftite  require^  it,  fince  thin  3B}it  i$  fupplementarp  in  pace  of 
Voucher,  iahtre  that  cannot  be  hab .  therefore  is  tljija"  Wttxit  ast  toelt  to  be 
allotoeb  after  Alienation,  a£  ©ouchcr  is  attotucb,  fo?  Alienation  cannot 
be  imputed  unto  tfollp  ;  fo?  a$  a  a?an  map  ©onch,  coming  in  ad  Vouchee, 
fo  thin  SEtit,  an  it  in  in  Mature  of  a  ©aiwhe^,  in  equallp  ta  be  allotoeb : 
anb  tfjerefoje  41  E  3.  7.  if  the  tenant  bp  flje  CurteCe  grant  bin  <£fTate  toitfj 
mtarrantp  unto  I.  S.  anb  comen  in  an  Vouchee,  h^  R)«H  babe  Aib  of  fjim  in 
i5eberSon,  an  if  he  mere  tenant  in  fSofleffion  i  3nb  43  E.  \,  23.  %i  a  Co* 
partner  maue  a  jreoffment  b3ith  J©arrantp,  anb  comen  in  an  a  Vouchee,  he  cq.l.  174. a.  Ap.ic 
IJjall  be  able  to  beraign  tin  J©arrantp  paramount,  an  if  he  mere  in  goffer* 
Bon  \  but  tohere  it  hath  been  faib,  that  upon  a  Keleafe  02  Confirmation  toitlj  2  Ro- 8o?.  744- 
3©arrantn,  a  fl^an  cannot  ^>ottcf?5  anb  therefoie  he  thai!  tjabe  a  »arrantp 
af  Chartern,  12  H.  7:  12. 

3It  in  clear,  f  hat  an  to  him,  that  Warranted,  he  map,  4  E.  2.  Fitz.  Voucher,  Mo- sfio- 
244.  &  1  H.  4. 19.  38  E.  3. 1 3.    'But  the  caufe  map  be  fo,  an  the  ^cmahbanc 
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map  cotnttcc'plea  tlje  ©oucfjer,  ana  then  tfjc  tenant  ig  b?ibcn  to  his  IBat^ 
2  init.  14J.  rautp  of  C&arrrrs,  for  default  of  bis  iDoucher  in  "©crD  :  3£nb  To  the  Tgoofe 

12  H.  7.  is  in  that  J>cnfc  mie,  fo?  if  the  defendant  ftjonlb  ©oucrj,  ag  be 
map,  againff  rlje  Warranto?,  anb  6c  countci*;plraDeb  bp  the  "©cmanbant, 
mtlp  tie  ftjaulb  lofc  bis  Hanb  anb  the  3fiib  of  3^ouc||cr  too  ;  fo?  he  tecre  pa(fe£> 
the  litctjuiring  of  a  nclb  $lca  of  the  Warranto?^  tohen  he  bab  been  bp  tfje 
Wtsutl)it  counte^yleabrb  befo?e. 

3ils  to  the  feeonb  $>oinf,  fee  24  E.  3.  jj.  to&ere  the  plaintiff  in  3©arrantp 
of  Charters?  counted,  that  tlje  ©efenbant  infeofteb  hitn  op  the  Charter  toitfj 
SS&arrantp,  the  3Mcnbant  pleabeb  riens  pafla  per  le  fait  &:  BraBon  tra&atu  de 
Warrantia,  cap.  9.  Sett.  5.  Excipere  poteft  Warrantus  quod  licet  Charta  de  Feoffa- 
mento  fufficiens  fuit,  tamen  donum  fuit  infufficiens,  quia  donatus  nunquam  habuic 
feifinam  in  vita  donatoris,  fed  poll  mortem  fuam  intrufit. 

SUffo  44  E.  Fitz.  Garr.  Char.  1 8.  upon  a  Seleafe  toith  IBarrantp  pleabeb, 
that  trjc  ^arrp,  to  bifocm  the  Xeafe  teas'  mabc.,  hab  nothing  at  the  €tme  of 
tlje  0e!eafe  mabe. 

32nb  to  tiie  tfjirb  $oint,  tljc  JHegifler  if 8  affirms"  trjatiSnTe;  anb  abbtth, 
fi  judicium  inde  redditum  fit,  non  valet  hoc  breve.  QSltt  this?  ltllllt  be  toell  nn* 
Derffoob,  foj  ciearlp  it  map  be  b?ought  befo?e  anp  principal  plea,  nn& 
after  the  |^lca  taftc  anp  other,  anb  then  Dp  3(ubgment,  0?  6p  ©ifcontinu* 
ante,  anb  the  lifer.  3fihn  Si  am  of  ©pinion,  that  before  <£]tecution  it  map 
bt  brought,  if  the  iparrp  p?apeb  his  |f>lea  in  €ime,  fo?  till  execution,  he 
is  in  of  tije  <£ffate  inartanteb  :  T5ut  if  tljc  Sedition  be  haD,  then  tfyt 
fis>arrantp  fails  toith  the  <£ffate. 

<€a  tlje  fourth  $e»int,  tfji.^  3B?it  ana  Count  is*  in  ^Iace  not  of  tfjc  ^oucf|cr» 
fo?  tilts'  is"  General,  nut  of  tfje  ^ereigning  of  ttje  3©arrantp  in  Cafe  of  a 
©oucper  ;  ano  prt  in  fome  Cafes'  it  fijalf  not  nceD  to  6e  fo  special,  asf  tlje 
©emgnimj  •,  anb  tljrrefoje  if  a  apan  b?ing  a  Wartantia  Charts  upon  a  Wat? 
vantp  of  3lanb,  anb  ftjall  obtain  Slubgmcnt,  lie  ftjall  ufc  trjat  ^lubsment 
after  fo?  iUrnt  bemanbeb  0?  recobereb,  if  tlje  J©arrantp  tin  extcnb  unto  tl)e 
Sent,  ;i  E.  5.  Fitz.  Garr.  Chart.  22. 

MnH  pet  upon  a  3l>oucl)cr  in  Hue  €aie  it  n)oulb  rjabe  been  mo?e  Special, 
tge  Seafon  i^  apparent,  fo?  trje  Hent  is"  bemanbeb  rofjen  be  boucgeb  j  but 
it  map  be  it  fcuas  not  fo^ennomn  tbnt  Bmt  moulb  be  bemanbeb,  ibijen  the 
Witt  of  l©arrantp  of  ^barters'  toa$  b?ought :  25ut  if  it  mere,  be  ought  to 
beclare  ^peciaiip  the  rather,  if  be  cannot  bench  in  the  p?iucipal  *piea  of 
the  Sent,  fo?  there  muff  be  a  2l£eang  to  bifcufs^,  tohethet  the  Eent  in  ©e^ 
manb  be  to  be  marranteb  a£  a  Sent  fufpenbeb,  mfjen  the  IBarrantp  tba^ 
mabr,  fo  aiS  tgc  SEanb  \nag  marrantcb,  as?  bifchargeb  of  Eent. 

0q\d  to  tljc  Objections',  that  h^e  been,  0?  map  be  mabe  agatnjt  the 
Count. 

f  irff,  it  map  be  objetteb,  that  he  mafte£  the  Cattle  of  Slction,  Becaufe  §c 
hja^f  impleabeb  in  a  writ  of  <£ntrp  in  le  Per,  in  rahicft  Action  be  map 
©ouchi  anb  then  bp  Fitz  N.  br.  134,  D.  &  I.  it  map  feem  h^  cannoD  bane 
tf)i£  Mlrin  €0  this"  %  anftoer,  that  the  Writ  of  <£ntrp  in  lePer  both  ab? 
mit  a  Voucher  inbeeb,  but  that  muff  fie  toithin  the  Eine  j  but  the  J^rit  of 
^ntrp  in  le  Per  in  the  declaration  is?  laib  generallp ;  anb  fo  might  in  the 
Per  hp  fomc  other,  anb  not  bp  Osborn,  anb  then  bp  that  99eanj"  being  be? 
p?ibcb  of  ©oucher,  he  muff  be  abmitteb  to  this"  Writ ;  102  fo  it  ig  p?obt* 
Deb  bp  the  jf>tat.  of  Weftm.  1.  cap.  40.  erp?eap. 

25ut  mp  plain  Anftoer  ig,  that  the  Ue»?«  of  Warrant?  of  Charter^  toiU 
lie  upon  all  Actions'  real,  anb  map  be  b?ought  cither  bcfo?e,  0?  ^angins 
thofe  Actions?,  though  a  Voucher  lie  in  the  ^Cotionjef,  anb  fo  it  ig  refolbea 
9  E.  2.  Fitz.  Warr.  Char.  30.  18  Edw.  3.  42.  Fitz.  Garr.  Chart.  8.  though  it  be 
in  a  Formedon ;  this?  ig  heft  in  the  3Bb?ibgment :  2CnD  2  E.  3.  fol.  6.  in  a 
atDarrancp  of  Charters'  againff  the  Beir,  h^  $JcaD;e?  that  the  Formedon  ig 
hanging  of  the  fame  3£anb,  &  non  allocatur,  although  he  map  rebut.  41  E. 
3.  of  Garr.  Char.  19.  in  Formedon,  anb  Fitz.  Nat.  i^y.  D.  Where  fii£  COo?bjJ 
arc,  that  a  a^an  ujall  habe  a  £2Jr!t  of  Warrantp  of  Charters^  though  he 
map  Botich  in  the  Srtion,  that  i^  b?ought  againff  htm ;  anb  if  he  recobcr, 
anb  after  lofc  in  the  Sficion,  mhcrein  Ije  ©ouchcth,  he  fijall  ha^e  a  J©?it  of 
Habere  facias  ad  valenciam  tuitljin  the  f|sar  after  a  Secobcrp  in  Warrantia 
Charta:,  anb  the  Senfon  of  this"  ig  Clear,  fo?  he  Ihall  binb  the  ilanb  from  the 
tefte  Of  the  Warrantia  Charts  Ctljongh  he  cannot   habe  dSrccuttOU  UllttH  he 
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talie  %a(0)  3nD  upon  ttjc  ©ouchcr,  f?c  fhall  babe  it  but  from  the  Cnnc  of 
the  ©oucber,  lufjicrj  map  Be  DelapcD;  and  ttjcrcfojc  %\  am  of  Opinion,  tf)at  co.a  l&f  b. 
he  map  Bjing  it  cben  after  Voucher,  Becaufc  that  action  map  Be  Difcominueb 
anD  fail  manp  Maps,  anD  fo  the  i©atranrt>  of  Charters?  be  neceffarp,  ano 
this  ftcafon  i^gf  cvpjcflp  giben  Bottj  in  9  E.  2.  ano  up  Fitz.  Nat.  Br.  anD  Firz.  Mac. 
Br.  in  other  places  155-.  A.  muff  Be  unDcrfiooD  that  be  mujf  not  rcb  upon 
this  IDarrantp  of  Charters,  But  be  muff  alfo  boucb  anD  rcqucfl  §EUca  ac- 
co?Ding  to  his  Cafe,  aS  hc  fain  13s"-  A.  31nD  fo  is  19  E.  3.  F.  Garranty  ehar- 
tes  9.  31  F.  Garranty  chartes  22.  18  E.  3.42  F.  Garranty  chartes  8.  Deft  in  the 
aibnogment  a$  before  31  babe  faiD,  anb  it  its  r^c  befit  fo?  fiim,  that  is  to  mar- 
rant,  to  maue  €ntrp  of  the  $lca,  that  Be  tenbers  in  the  i*cco?D  of  the  2Cc- 
tion,  in  tDhtch  he  is  to  pleab  per  Brian  16  H.  7.  6.  pet  %  fee  not  BjcII  hoto  that 
can  be,  fo:  both  ftrqucft  anD  CenDcr  anb  Scatter  of  fart. 

3lnD  thereupon  another  <®bjettion  map  be  mabc,  tljat  fince  he  ought  to  objes.  z, 
touch  anb  hatlj  not,  he  can  hate  no  23cneftt  of  Warrantia  charts. 

<3EtjiS  &  alrcabp  anfrocrcD  in  ipart  bp  the  Mature  of  the  ©oucljct  in  the  m^. 
3licu,  anb  alfo  it  appears  not  that  it  mas  come  fo  far  as  he  might  bouch. 

%t  it  be  oBjcctcD  that  be  botft  *aio  that  &c  &ib  tequeff  to  babe  a  $Ica  in  objttt.  ti 
25arr  minifireD,  ti)hcrc  the  ©ouchce  map  plcab  in  SUbatrmenr,  aS  tocll  a? 
in  JIBarr  as  an  <£ntrp  of  the  ©emanDam  flnce  the  Voucher :  f  01  if  it  mere  Be* 
fo?e  it  muft  be  pleaBeD  bp  him  to  retort  the  Warranty,  Brcaufe  the  €enant 
DiD  not  plcab  it  bimfelf. 

3,'t  10  anftDcrcD,  that  he  counts?  that  he  bib  require  the  3MenDant  to  s«rPiurage hurts 
toarrant  the  HanD,  mbieft  i$  enough;  ^no  fo  in  the  23oor  of  $>?rfiDcntS,  fo?  the  count,  or  the  iikt. 
that  impo?tS  that  h*  ft)all  iEarrant  acco?Ding  to  the  Mature  of  the  Cafe  bp 
the  ©ouche^  if  he  be  bouchcD,  0?  othfrbJife  bp  $lea,  anb  therefore  the  3GD- 
bing  of  Ulequcfi  of  $lca  in  Sato  is  £urplufagr» 

5jt  is  oBjcctcD,  that  he  hath  bcclarcb  to  bis  damage,  mhcre  no  Hofjsf  ap*  o^.+. 
pear^  %t  is?  true,  that  he  fbaU  recobcr  no  ©amagrtf  but  tohcrc  he  hath 
taken  £ote  by  ftecobcrp  alreabp  hob  ogainft  ftim,  41  E.  37.—- — 3  E.  3, 21.  &  Ap.217.59.10H.  7.1^ 
18  E.  3. 42.  F.  Gar.  char.  8.  anb  therefore  he  fball  not  babe  ©a mage,  inhere  the 
Marrantp  of  Chatteris  i£  brought  before  the  3Cttion  quia  timet.    3flnb  fo  i^ 
21  H.  6.  22.  anb  therefore  if  it  Be  plcabed  Bp  the  ©efenbant,  that  the  JDlaim 
tiff  %0  not  impleabeb,  the  plaintiff  ffiall  pscfcntlp  habe  §i0  Slubgment,  but  <JCo.ji.b.inft.j«.b: 
no  ^amagc^i,  utut  pet  he  fball  Declare  to  damage  accojbing  to  the  fo^m, 
UJbicb  i0  not  firange  in  manp  Cafcjj  a0  in  a  Quare  Imped,  fo?  the  Jimg. 

€he  Hof^,  mhercupon  the  plaintiff  map  habe  damage,  10  not  onlp  tnijere^ 
in  the  principal  Sfiaion  tDamagc?"  ujere  recobctcD  againft  him,  a0  in  an  510= 
fi^c  0?  the  lihe ;  But  alfo  Inhere  the  EanD  hath  been  recobcrcb  oul)),  a^gf  in  a 
Formedon  oj  the  lifee  j  41  E.  3.  F.  Gar.  char.  19.  42  E  3.  7.  43  E.  3.  20.  CBtit  pet 
the  Cafe  of  43  E.  3.  20.  ijS  Inter  Anomala,  fo?  tljerc  the  Cafe  t»a$?3  that  Inhere 
one  Chamel  ljaD  maDe  a  OTarrantp  againft  binifelf  anD  hi^  ^)cir^  anD  all 
others  filing  bp  hi£  Collufton ;  upon  a  Warrantia  Gharta;,  it  trja0  founD  that 
the  |p2incipal  Sfietion,  ( a  Formedon )  toag  b?onght  Bp  Ui0  CoUuftou  pet  he 
coulD  babe  no  ©amagcg,  Becaufc  he  haD  not  loff  the  JtanD,  tDhcreupon  he 
haD  nob)  brought  a  lB?it  of  ©eceit  upon  the  €rouBIe  anD  Charge  that  he 
fufjcrcD  Bp  Collufion  anD  *§uit,  anD  DcclareD  upon  the  IDcrDict  in  the  Warr. 
charts,  finDing  the  CoUufton  a0  BtnDing  the  ©efcnDant  fo?  that  $oinr.  3CnD 
fo  Becaufc  the  ©cfcnDant  coulD  not  Denp  that  the  Court  gabe  3fuDgmcnt  anD 
20 1.  ;©amagc£.  ?S>ut  note  that  thi.tf  foreign  5£aion  i^  no  groimD  fo?  the 
liue  in  other  j&uit^  of  liaarranticjsi  of  Charters? ;  fo?  thi^  particular  ©aiar^ 
rantp  grcto  upon  a  Collufion,  tobicb  i0  nothing  to  other  Warranties  ;  anD 
fuch  a  $?acciec  bp  Collufion  mill  bear  an  Action  mith  i^arrantp.  Che  onlp 
life  of  that  Cafe  inaS,  that  thep  allotocD  the  ©erDict  in  one  Action  to  Be  a 
Conbiction  of  Collufion  in  another,  lnbich  toas  harD  enough. 

2Jl£  to  the  ©Bjcaion  mabc  Bp  mp  15?othcr  Nichols,  that  Bp  the  Count  it  oi>0.  i, 
fclf  appears  the  OTarrantp  U  loft,  Bp  Reafon  that  this  $art  of  the  HaitD 
is  DcclareD  upon  tlje  fine,  to  Be  to  the  Ufc  of  the  plaintiff,  anD  the  reft 
fliall  B«  intxnDrb  to  the  Hfe  of  the  ©cfenDant,  mho  maDe  tlje  JlDarrantp. 

3f 
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SI  nnfmer  it -tl)}£e  Wapp. 
Aniwer ,  3fir.ff,  tfjat  tfjece  can  be  no  ^Inference  tonkins  tlje  .Ufc  of  tbx  0cfr,  itccoufe 

tljcre  is  no  &£n>tion  of  inn  tfje  Count,  but  n  inter  <©mifficn,  neither  is  rfjerc 
anp  Ca.ufe  f(?ot  $1  ujoulb  be  Jjolbcu  eanfctTcb  anb  not  oenko,  fo?  it  {$  in  no 
^02t  Uurfjintlje  Count,  o?  tfje  ileafan  of  it,  mJucfjiSlo  ©cniaub  onlp  War* 
rairtp  of  ttyis  parcel  of  Slana,  mfjtcljtoap  put  in  je>iut  in  tfje  .Writ  in  rge  Per, 
fo  tfjerc  is  no  €aufe  fo?  tfjisJ  fShtrpofc  to  fpcafe  of  tjjc  &tfc  of  tljc  Eanbp,  fa* 
toiiig  tfje  $cu'ffitp  pf  tijr  tfo?m  in.plcaiu,ng  a  tfine  0?  ilecoberp,  tX3tsir|)  is  a 
pio.  410.  b.  Apr.  z7s.  &cco?D,  ttiljicij  imifi  be  .plcabeb  ituire  ;  tmbctcaS  if  it.hati  been  a  feoffment, 
a93pjo  411b.  3)5- b.  ^  uiig|)t  nn\)c  been  plcabeb  fo?  tbis  $aucl  of  Sanb  onlp,  2^2  E.  4.  8. 
'69b  Sllnotber  Sfinfmet  ig,  tfjat  it  appears  out  of  tljc  25ar,r  of  Osborn  tfjat  t\)c 

Mr™.  1.  rofjolc  &@Aiio?,  &c.  toaS  bemanbeb  in  tije  Writ -of  $ntrp  in  tlje  Poft  agaimr 

tfje  plaintiff,  ^Sic  Henry  Roll  being  Ecnant  0f  i^  and  tfjat  fjc  boucneb  of 
t$e  WJjolc,  ana  ^ubgtnent  paffeb;  bJtjici)  g?obeb  bp  tlje  <JTonfeiTiOn  of  Osborn, 
(shut  i$,  to  tmpeatfj  tljc  Wauantp)  tljat  be  teas  tenant  of  all,  anp  fo  f)e 
muff  babe  tlje  43fe  of  all. 
Mmri.  2lnotner  $Uui»er  is,  tJjat  a  Warrantp  .map  be  criinguiujeb  inbeeb  bp 

?7o°Mod:  %ir' vu  ftefeoffraent  to  t?im   tftat  toarrants,  but  it  is  againit  Mature  to  rap,  tj&at 
Dy.  <;z.  anp  Cfjing  can  be  crtinguifijxb,  tijat  nc&cr  ipas,  .fo?  $erc  £#£  gTognifq?  ffjoutti 

malic  a  Warrant?,  p?obibr,b  tijatit  fljoulb  l>e  no  Warrant?  a?  boib,  fo  tlje 
fame  2t£an,  tbat  mafus  it  fisoulb  niji  if  W  tije  ^irffj,  rberefo^e  %  fujlb  it 
plain  tfjat  tfje  Warrantp,  mfjicb  fcenu'tb  Utciallp  intjrc,  fljali  bp '3S.tt  of  tfje 
#£irtp,  aim  conihuction  of  tfje  l^ato  bs  likM®&  in  t|)ig  Cafe,  Cncc  it  cannot 
fane  <£fica  accojoiug  to  tiJjc  intirc  Mo?o :  ^  if  gj  infeoff  H.  ,pf  a  feunD?ca 
aicre^  in  ffe  to  tfje  Me  of  |jinifc^fo?  jfiftip  $l,crc£,  ottb  of  tflc  f  coffee  0?  of  a 
Stranger  &?  t£e  ot^r  5£tp  ^crc^  ccrr.ajn,  an&  Warrant  the  Sanbjsr  to  tfte 
y  Co.  7«.  b.  7- b.  feoffee  and  fji^  C^eir0i  tiji^  Maxrantp  i^  tleatlp  otbiaeb  bp  tge  leaning 
againf!  tfje  Ertter,  fo?  tfoe  Warranty,  £0?  ;fo  m,uc6,  a£  i^  to  t&c  HCc  of  tfie 
feeffo?  Ijitnfe!f,  anb  l}i£  I|ek^,  t|jat  &#a  Warrant,  neber  tooB  ^fTect,  ana 
torjen  it  i$  bibiDcb  ro  tmo,  tbat '  Wejb,  tfesj  ifepniep  intm  5t  x&e  Srfi,  iiS  to 
be  tafeen  reddendo  fingula  fingulis;  fo>  ^w  #Wofo  t^e  Cafe  |if  t^c  So^U 
Dacres  26  Eliz.  lua£  reiol&eb  iiU|£,  William  fojb  Dacresmaiie  a  ©ceb  of  jfjeofs 
nient  of  Sanb^  in  DiberiS  Counties  bateJ?  »  O&ob.  4.  Maris  upon  Cpnbition 
tbcfecjfce  fijeuID  infeoff  ftim,  of  all  toe  Eani3£  ipitfsin  ttorntp  3^ap$  af* 
tec  ttjc  ©ate  of  tfjat  ©ceo,  aiii3  it  tons?  refpJPi^i  tpat  if  William  Ho?D  Dacres 
bib  mafec  bis?  feoffment  but  of  part  mit|jin  Ifee  ttontp  ^ap^,  t$g  Conbi* 
tioii  majS  not  B?0^1^  t&ougb  all  mere  net  recon^epeb  mitbin  ttjje  tlccnrp 
^ap^aceoibing  to  tbe  better  of  t|t  ^onbitipu,  to&icl)  ijse  intirc  a^  tfte  Wor^ 
rantp,  tlje  ilcaTon  map,  becaufc  it  mast  bi^f  oren  fault  tfjat  it  map  not  emu 
bepeb,  mitljout  mljicb  it  conlb  not  be  reeon1?epcb,  anb  tljerefoje  tl)t  %eitcz 
\tm0  abjibgeb,  tfje  Conbition  being  taften  tfjat  $t  ujoulb  rceonbep  fo  nutcl?, 
a#  map  coiibepeb :  23ut  nom  tfye  Cafe  ftanbing  tfjms  upon  tftc  |aiajntiff^ 
declaration,  all  tip  ^mpebiraentp  arifc  upon  tfjc  ^lea  of  tfje  ^efenbanir, 
m|iclj  i0  confefl"cb  bp  tbe  ©emurrer.    £>ut  of  tb§ie|)  arifc  t^jefe  |5oint^ 

Now  w  th-Bar-  ^W  £&e  $l«ntiff  babiiig  tfje  m|oic  a?ano?  cenbepeb  unto  fjim  bp  J?jnc 

toitfj  Warrantp  from  Osborn. 

1  f$e  ljatl|  otbiDe?!  tge  f  anb» 

x  ^ert  be  batlj  bibibeb  anb  c^angeb  tJje  Cl!atc. 

€ften  Ije  &atfj  bone  tyfe  ty  Common  SSceoberp,  bp  iabicb  tbep,  t§at  cobj? 
3  in,  arc  in  tljc  Poft. 

SCgain,  lie  |atlj  boucfjeb  Osborn  once  alreabp  in  tfoat  csmmon  lUecoberp, 
anb  fo  batb  Ijab  fic'compcncc  0?  iPofftbiUtp  of  it  bp  Suogrmnt. 
€Mg  i^piut  i0  to  be  unberjfoob  if  t|>c  ©oucljcr  of  Ofbom,  ap  i0  alreabp 
olkbKfb,  u)all  be  unbcrlloob  of  tlje  fame  Osborn,  becaufc  it  mantp  tbe 

WOJb  pra:di6l. 

23ut  if  it  ujall  ngt  be  unberffoob  tfje  fame,  tljen  it  mill  come  to  tpp  <©uefiiom 
^lf  a  Si^an  fjabe  Qiberp  Warranties  againft  bibcrp  ^crfou.sf,  anb  tfteu  in  an 
Action  bjoug^t  againlt  l)im  bouc^etlj  one,  anb  omitp  tfje  otlier,  anb  fo  a  fteco? 

2  berp 
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Berp  pnffctfi  toith  a  Sudgmcnt  of  lvalue,  tDljctljcr  |?e  can  eBer  CjaBc  23enc* 
fit  of  the  other  ©ITarrantp. 

Smd'upon  tht£  toili  arife  a  <2£uc|l!on  Bp  toap  of  ©iftmcticn,  UDhether 
this  toill  Be  al!  one,  tohetijcr  tfjc  &.  coPerp  is  upon  €ide,  and  Intone  u  is 
a  common  UccoPcrp,  and  under  toftat  differenced.  2£nD  firfi -in- General, 
topic!)  is  a  Kind  of  Sen  to  tr?e  particulars,  that  fijaU  foiloto,  SI  cBfctBe, 
that  a  Warranty  is  a  great  ^erBiruae  upon  him  trjat  Warrants,  ana  ups 
on  his  <£ftatc,  and  is  a  ^erPituDe  againfi  common  Itight,  ana  hangs  lias 
a  Cloud  oPcc  him  anD  fjtsf  ^Inheritance,  as  Hannibal  faio  of  Fabius  Maxi- 
mus,  fo  it  is  in  Sato  tahen  ^trictlp  anD  Sitterailp. 

Snd  therefore  if  a  St^asi  ronpep  Sand  toith  IDarrantp  ogainS  him  ond  his  Co.l.  37s.  b.  pio. 
8citS,  his  l^cir  on  the  part  of  the  Smother  ftjall  not  Be  p'ouched  Bp this,  aS  w- 1>-  zr0.  7+6. 
long  aS  there  is  an  l)nt  on  the  part  of  the  f  &tl)tts  19  R.  2.  fF.  Garr.  too. 
49  E. 3.  ir.  except  it  Be  Bp  deafen  of  a  ^ignio^p  of  Sanos  of  the  part  of 
the  Smother,  y  E.  2.  Fitz.  SUPotorp  207.    3ftnd  if  Re  that  warranted  hape  no 
SandS  But  CtaPcl&ind,  pet  the  tenant  map  ©oucf)  tlje  Petp  i^nr  alone, 
38  E.  3.  22.   But  it  10  true,  that  fit  man  ©ouch  alfo  the  other.  Jf)eitS  fo:  po!V  charge  cf  Heirs  upon 
fefiion,  ana  fo  he  map  ©ouch  together  toith  tfje  23jot&er,  mcich  10  $eu  nn>  omiS  alffTco' 
to  the  father.  Warranto:,  the  filler,  totio  hath  the  Sana  Bp  poffeffio  fratr.  32  L.^s.a.b.  z  r0. 
E.  3.  fF.  ©oncher  94.  43  E. 3.  3.    23ut  if  tije  Sana  toarranted  corned  unto  a  74fi- 
differ  Bp  poffeffio  fratris,  0^  to  a  f  ounger  Smother  Bp  23oreugl)  Englifh  0? 
<a3aPcInind,  ftje  is  toithout  Hcmedp,  foj  {fee  cannot  ©ouch  a$1$eit  alow,  ex* 
cept  (he  corned  in  as  ©ouchee  fo?  ftoffcSton  toith  the  Perp  ijjeir,  32  E.  3.  Fitz.  2  Cro.zis.  Co.  «<■. 
©oucher  94.  ana  35-  H.  5.33.    ^ct  note,  that  if  a  35?an  Bina  ftiml'elf  ana  his  b- ?%*'&■%  I>In'b" 
$eirs  in  an  <©Bligation,  ana  leaped  Sana  at  Common  Sato,  ana  Sana  in  co.l. i02?b.  m'js' 
C3aBemtnd,  the  Creditors  muft  fue  all  the  ISMrS,  n  E.  3,  F.  debt.  7.  n  H. 
7. 12.    3fjnd  fo  in  tfjat  Cafe,  if  he  ha»c  one  l|cir  on  the  59art  of  the  f  atlicr, 
nnD  another  ^eir  on  the  ^art  of  the  Smother,  ana  Both  h^Pe  Sana  Bp  ©e? 
feent,  he  fhall  fjaBe  fePeral  3ilctron£f,  ana  <£recutiong  j^all  ctaCe  till  t$e  map 
tahe  it  againff  Both  ;  fo  it  appear^  that  the  Conffruction  of  Sato  10  ftrictec  z  cro.218.  Apr  zs7. 
tohcre  t$e  i^eir  i0  chargcP  toith  ilSttarrantp  ilcalj  trjan  Wgcte  he  10  charged 
toith  a  Chattel.    Upon  tfyc  fame  seafon  the  Cafe  10  aajuagca  18  H.  3.  ff. 
©oucJjer.  281.  ana  23  E.  2.  ff.  Gam  77.    S'f  a  Ss^an  grant  a  J&igniojp  Xnitti  lnll-iSU'lRa»!- 
SBarrantp,  ana  tije  Sana  <Sfchcat>j,  the  OTarranfn  is  utterlp  loft,  "ana  not 
onlp  fo?  t|e  <©Per-PaIue,  though  it  come  Bp  3flct  in  Sato,  fo:  the  25oolt  of 
23  E.  3.  fap£,  that  a  CoPcnant  u)all  Be  taucn  ftrift.  per  VVelby :  58nD  tfjat  the 
J©arrantp  is  Soft,  10  aBjuagea  18  H.  3. 

^oto  to  the  fkft  *©Bjection,  that  the  ©cmanBant  BatKj  BiPiaea  tfte  Sana  to  the  a-.a  objeaior, 
Bp  fits'  cton  aitt,  fcilicet  the  JSccoPcrp  after  the  319arrantp  created,    git  i^  to  t?iln«sdiw%0i 
Be  oBferPea,  that  the  319arrantp  muff  remain  entire  as  it  toas  createa,  toith*  coiu  38J--a.Vs7.ai 
out  the  Poluntarp  ©iPifion  of  the  |)artp.    2£na  thcrcfo^  if  Sana  Be  giPen  to  193b-  +  Lc  2Jl 
ttoo  jointlp  toith  SHUarrantp,  if  the  one  maae  a  feoffment  of  nig  $art,   he 
fjatfj  loft  his  i©arrantp,  But  the  other  map  ©ouch  fo,:  hi£  Stebictp;    But  if 
thep  mafee  partition,  Both  5aBc  loff  it  Bp  the  Common  Sain.    Sllitii  if  tjjc  sco.iz  ,3  Mo  zo- 
I^arrantp  toere  to  the  ^ointenantiS  ana  tfjcir^lffignS,  the  3tnTignmcnt  mud  co.L  is7.  a. 
alfO  Be  TOint,  29  E.  3-ff  Garr.  70.    11  E.4.  8.  Coke  lib.  4.  fol.  36.  Terringham's 
Cafe.    $ff  a  9t)an  h«to£  a  Common  3£ppcnaant  in  5fo:tp  3Hcre^,  Belonging  CoL- llia- 
Bnto  ^Ttoentp  ^Icre^,  if  he  Ml  €cn  of  IjiS  3ficrc£,  oj  Blip  part  of  the  f  ojtp 
SHcrejf,  the  Common  map  Be  aiPiacB  ana  apportioned  pro  rata  ;  But  if  it  Be  ^r-  ^f  Hurr  ^ 
a  Common  Appurtenant,  Becaufe  it  10  agoinft  common  isight,  it  is  Soft.  car°.'  Wyac  Wlk:'s 

SX  0  Sl^an  haPe  a  }Rent*ehargc  grantea  of  €toentp  founds  a  ^ear,  ana 
fje  grant  fiPe  founds  a  fear  of  it  to  a  Stranger  Bp  fine,  the  €enant  \0  not 
tompellcB  to  Atto?n. 

^10  in  thefc,  and  the  lifte  CafcS  ogainff  common  Sight,  %  muff  not  Be 
mode  fuBjett  to  BiBerS  ©ouchcrS,  01  jbuit0  of  Warranties  of  Charters,  0? 
to  fund:p  ©iffrefjes,  tohcre  mp  C5?ont  made  and  meant  But  one. 

$oto  fecondlp,  tohere  he  hath  changed  his'  <i£ffate,  the  Cafe  is  too?fe,  foj  To  the  recond  objea;. 
fhe  cgffate  mufl  remain  the  fame  in  the  pjiPitp,  02  muft  Be  made  ttie  fame  on.  ■«"«■  TheAao. 
in  Ilcp?efentation,  that  it  toas  in  the  €imc  of  the  i^arrantp  created,  tohen  unf«!  t!?Ci g?a,aef P" 
pou  come  to  ©ouch,  02  to  Bring  pour  Warrantia  Charts;  and  therefore,  if  the  co.j,6,a.  $&. 
^uSBand  and  H9ife  Be  2foinrenantS,  ana  a  Ulcleafe  Be  maae  to  them  toith  6  bl 
Matcanrp,  and  then  the  ^usBand  alone  mahes  n  feoffment  oPer  toit^ 
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tfliarrantp,  ana  its  cljercupon  boucbec  alone,  be  cannot  &>otuf)  obcr,  10  E. 
t  Co.  i2i.  b.  j.  52.  Ficz.  Comtferplea  of  Warranty  15. 

lo.l.  191.  b.  Co.  3,       J>o  if  a  Woman,  €cnam  in  €ail,  and  Iter  l^ugband  mane  a  Eeafe  pour 

^•a.b.  autre  vie,  if  in  an  3iaion  rficp  be  rcccibeo  tfjep  cannot  IDoucb  ober,   4^  E.  3. 

18.  ana  46  E.  3.  24.    23ut  if  tbe  Seafe  Ijaa  been  onlp  fo?  tfjc  Eife  of  tfje  Olio* 

man,  upon  t%t  Basic  tftcp  migbt  tjatis  boucijea,  fo?  bp  &cp?£fentation  tfjep 

are  in  of  tbe  grfl  oEjia  tc. 

Co. -L.  i<jy.  a.  sjjjg  ijjljcn  Ean&£  ana  C2Iarrantic£  aefcena  to  tbjo  $!)arccnens,   aiib  tbep 

malte  partition,  ana  one  of  tijem  i$  implcaaca,  §e  (ball  not  ©ouclj  alone, 

but  fball  p?ap  3liD  of  fjiies  f  cIIogj,  anb  fo  (ball  put  tbcmfelbc<e?  in  ftep^ 

fentation  of  one  if  civ,  ana  tijen  t^aucfj  togetber.    2ntt  if  one  parcener  Allien 

ftits  $art,  0?  ma&e  default  upon  Hib  p?apea,  tfjc  otijer  fjjall  ©one!}  alone, 

27  H.  8. 5-8.  4  H.  7.  20  H.  6.  2.  anb  4;  E.  3. 2;. 

•Co.  l.  i74.  a.  Dew.       f|f  ttoo  €o=parcener0  be,  ana  one  of  tbem  SUien  toitft  f^arrantp,  anb 

"■  corned  in  as?  -Boucfjec,   noto  be  fball  p?ap  in  %ib  cf  bi£  felloto,  ana  either 

babe  pro  rata  upon  tbe  Eof£,  e?  i&oncb  ober  ttJitb  bim  upon  tbe  t^arrantp 

paramount. 

ca  3><J.a.b.  co.  l.      2£>ut  note  to  tfyzte  Cafeg,  tbat  tbe  ©oucbee  (toben  be  toill  aboid  t|)e  W&i* 

i74.Ap.+8o.  rantp  bp  Change  of  <£(fatc)  %t  muff  ffiebJ  footo  tie  €(iate  is?  cbangeb,  3.E. 

3.  yi.    SDnb  fo  barb  tbe  ©efenaant  bone  bere  in  t^e  ^incipal  Cafe. 
Apr.4S°-  3Hnb  ci0  tfyig  <£afe  i£  bete,  jj  i^  pCt  in0jC  <3£angeroug  to  tgc  s©efenbanf, 

fo?  tbougb  it  be  true,  tfjat  if  a  flip  an  enter  into  a  (KLiarrantp  General,  be 
ffjali  Warrant  no  otrjcr  <£$are,  tfjan  tbat  tbe  tenant  batb,  44  E  3.  38.  41  e. 
3.  7.  tn^ete  tbe  ^oucijee  ©emanas  not  tbe  Eien,  no?  tlie  tenant  manejsi  not 
ann  fpceial  declaration  of  it,  a0  iti  tbe  Warranty  of  cbartcr£  be  ootb; 
co.l.  a6.  a.  pet  special  €irmmffance!?  map  mojft  t^t  Contrarp.    3ftnb  therefore  41  E.  j. 

29.  if  tlje  ©oucljee  enter  Uiifb  a  ^oteffation  of  an  efpecial  €flate  in  tf}e 
Cetiant,  tufjo  abmitgi  it,  tlje  ©oucbee  u)ail  Warrant  no  ot|jec  €jratc,  tgoug^ 
it  be  greater. 

i§o  lifeetoife  if  tbe  €enant  p?apctb  Warrantp  of  an  €jlatc  certain,  anb 
tlje  aDoucbee  abmit^  it,  ty  fball  mahe  tfjat  43coa,  tbougb  *&  <Sjtatc  in  <€rutb 
Co.  l.  387.3.  be  lefe;   anb  tljercfo?e  38  E.  3. 9. 14.  if  one  bo"b  3lanb  onlp  fo?  €crm  of  bi£ 

Eife,  anD  SI  Warrant  tbe  Eana  to  bim  ana  U&  ^eirjefj  if  %  fijeU)  tfji^sf  upon 
tbe  ©oucljcr,  be  tball  recober  Mt  fo?  Eifc :  *But  if  tbe  ©eeb  be  enrreb,  anb 
%  erccpt  not  to  it,  Brook  Eccoberp  in^alue,  8.  *J  (|all  anftoer  fee-Cinple, 
SS^uclj  mo?e  plaiblp  bere  in  tbe  ^?tncipal  Cafe,  toijete  tbe  declaration  i& 
erp?cfip  upon  a  jjfinc,  ana  ^Liarrantp  in  § ee=«mpie  trulp  ;  upon  tafyitt}  be 
*©cmanb^  S3«agmcnt  acco?ainglp  fo?  a  Warrantp  of  fee;  fo  tfjat  if  tberc 
toerc  notbing  clfe,  tfji??  alone  lucre  Caufe  to  barr  thig  3lla;ion,  fince  in  €rutft 
be  batSj  but  an  <g|latc  foj  Eife.    %no  pet  if  tbe  ^efenaant  Ibouia  piclb  to 
Ijtsf  ®cmanb,  be  fliouia  anfruer  fee;Qm$lt  ,•   ana  if  fluagment  ffjouia  babe 
paffea  acco?aing  to  tbe  declaration  in  tbi^f  Cafe,  ana  execution  u)ouia  babe 
been  after  fucb  upon  it,  it  bab  been  tben  too  late  to  babe  pleaaca  t§i0,  toljicft 
be  fboula  fjabe  pleaaea  befojc  in  tbe  fo?mer  Action,  21  H.  6.  41.  ana  22  H.  6, 
22.F.Garr.  Char.    %t  a  ©iflfcifo?  in  an  Action  b?ougbt  againfi  bim,  ©oucb, 
0?  niabe  JSequeff  to  babe  a  plea  miniffrca  unto  fyim,  0?  6?ing  a  Writ  of 
Warrant  Charta,  ana  tf{cn  after  tljat  tbe  <©iffcifee  enter  upon  bim  anb  put 
bim  out,  anb  be  re-enter,  fo  tbat  be  i0  in  of  anotber  dBjtate,  t^an  toag  toar# 
ranted,  pet  fje  ftaSI  October.    OBut  otbetiuife  it  tooulb  liatse  been,  if  t^t  <gn* 
trp  of  tbe  ^»ifleifec  baa  been  befo?e  ttfe  ©oucber'39f  ftequeft  anb  Writ,  fo?  tftcn 
tbe  ©oucljee,  0?  ©efe^aant  migbt  babe  ffjetoea,  tljat  be  fyaa  been  in  of  ano^ 
tber  Cffate  at  tlje  €ime  of  t^t  ^ottcber  ana  Writ.    <©ut  of  tobicb  Cafe  citeb 
anb  allobjcb  bp  F.  Na.  br.  in  tp£  Writ  de  Warrantia  Charts,  Sf  am  elear  of 
Opinion,  tljat  if  a  S^an  babe  Eanb  conbepea  unto  bim  ttiitb  Warrantp, 
Deut.  4.  tDbcreupon  a  ©tranger  bat^  Sigbt  to  enter,  anb  be  b?ing  bi^  Writ  of  War* 

rahtn  of  cbartcr£,  anb  fyatl)  giuagmcnt,  tftougb  tlje  Arranger  after  b?ing3ff 
no  3ilction  but  enters,  be  (ball  bafce  tyi&  oSrecution,-  fo?  a  ©oucber  ana  Se? 
queff  of  J&Iea  are  re'quirco  tDbcre  t^rp  map  be  bab:  S5»t  in  Cafe  of  Cntrp 
it  map  not  be,  anb  tbe  Warrantp  ig  againff  all  <gbittion  bp  €ign  €t£lc, 
citljct  Sp  Cntrp  0?  bp  Action ;  toljiclj  3  note  to  marn  9l?en  boto  fbep  p?o? 
ccea  againfi  an  Ejedione  firme,  mijere  no  33oucbcr,  no?  iSecjuejl  fo?  #Ica  can 
Sebab;  fo?if  aS^an,  fo?efeeing  tbat  tii$  €itle  is?  ^efenRblc  b^  €ntxpt 
&?mg  t$i$  Witt  of  Warrantp  of  <srfjartct#  againfi  %i&  feoSfo?^  ana  barb 
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Siuogmcnr,  anb  if  the  ©trnnger,  rhat  hath  right  of  <£ntrp,  real  thid  Heafe, 
t*5id  ^ntrp  gifted  Caufc  of  33ecompcnce3  but  let  hirri  Ico&  tSjat  he  bging 
hid  3Sa;iou  in  Ctnic. 

•€nc  nen  id,  becaufe  the  plaintiff  anb  hi£  father,  tobo  id  tl>c  lafi  Sent* 
in  fee,  ano  the  reft  come  in  on  fteeobcrp  in  the  Poft,   in  tohtch  Cafe  thep 
can  take  no  23rncfit  of  tJje  i©atranrp,toljicf)  can  be  crtenDeb  no  further,  than  S*L  the  Sfi" 
ad  it  i0  limitcD,  that  id,  cither  to  the  parried  og  their  fytitg  eg  Siffigndi  by  'common  Rec- 
ant)  he  that  reconcrd  id  neither;  but  abobc that  Cffate,   anD  ruDcre  one  rLytlz7Cro -^°- Co, 
cornea  unDcc  the  €ftate,  pet  it  rje  be  not  in  the  per  bp  him,  to  tobom  tfje 
saiatcantp  toad  maoe,  he  id  out  of  the  benefit. 

38nD  tbcrcf02c,  22  Ail*.  57.  &  22  AIT.  69.    %t  tenant  in  ©otocr  iufroff  a  \£^fX\6£\s 
©illain  toitb  aaiarrantp,  anD  Die,  anD  then  tfje  H02D  enter  anO  be  iinpleaDs 
cD,  be  cannot  ©ouch  the  I^cir  of  tenant  in  ^olnrr;   anD  if  the  ilogD  haD 
entreD  befoje  the  ©eath  of  the  tenant  in  ©otoer,  that  rnaDc  Warranty,  anD  \c°-^-b-  10.371, 
tljcn  fhe  baD  bieD,  the  So:D  coulD  not  fo  much  a.S  ftebut  the  &eir.  Mod- 19J 

T5ut  becaufe  thid  id  a  Common  flccobcrp,  %  toill  enlarge  mp  felf  a  little  mo.  71. 
in  it  fo?  Hcarning'd  <§aKe  anD  fog  8fe,  though  it  maferdnot  Direoip  fog  the 
Cafe. 

31  am  of  Opinion,  that  if  a  Q9an  canbep  2anD  to  me  anb  mp  f^eird  warrant,  chart. b. h 
toitb  taiarrantp,  anD  31  mahe  a  feoffment  og  lebp  a  fine,   eg  lutTcr  a  fteco-  voucher  *S6.  by.  n. 
beep  toitljout  touching  mp  feoffo?,  to  the  Hfe  of  mp  felf  anD  mp  i^eird,  £" '.'a/bVU43' 
that  pet  SI  map  ©ouch  mp  f  eoffo:,  ad  31  might  bo  befoge,  fog  this?  id  mp  K.ei.J2..b.  71I2z.k 
olD  f  ee^fimple,  in  the  fame  ©cgrccd  anD  $gioitp  in  <£ffctt,    ad  befoge. 

3$nD  therefore  if  4J  ba^e  3LanDd,  that  31  b°!D  in  Sinightd  .acrtiicc,  bp$gi=  Count  pica  de  vou> 
ogitp  anb  ponfeciogttp,  anD  tio  mane  one  joint  feoffment  of  tljcm  to  mine  $£/'•  ^"sterp 
omn  afc,  pet  the  ^iojitp  (ball  remain  a^  befoge,  accogDing  to  the  fogmer  b.  i.Vpr.  28o.  Tco, 
^giogitp,  fog  it  10  a<aum  agere,  a^  it  i0  holDcn  in  the  €afc  of  the  ^Ibbot  of  '^  >?  Co.<^rb.  ap. 
Bury,  fog  the  IBai-Dfhip  of  the  JSJcir  of  Bokenham,  Dyer  28  8.  fo.  is.  A.  12.  B.  I  Rofj/.^efenwtio*4, 
23ut  thi9  Cafe  of  fciogitp  10  there  citcD,    a0  a  Cafe  rttleD  bctmcen  the  b.  &.  wift.  Br. mj 
SogD  Rofs  anD  the  SogD  Dacres,  fog  the  ilDarDttnp  of  the  ipeir  of  Confta-  vy.tly'.p1^^^: 
bles,  fo:  it  tua£  ijolDen  tfjat  the  ^eb)  nfe  anD  ^tate  ruasf  in  degree  the  p  lo  c°.l.  n.b, 
fame,  ad  before.    3JlnD  fo  the  #gincipal  €afc  there  10,  anD  if  3  enfeoff  I.  S.  ffi,*J fB6\ Sev"- 
to  the  Hfe  of  himfclf  in  ^ail,  tt)c  j!5emainDcr  to  mine  oton  right  f$tix0,  tljise 
10  a  JHebcrfton.    Quo  Warranto,  B.  6.  Redend,  B.  17.  Refceit,  B.  J7.  Alienation, 
B-  8.  Devife,  B.  8.  Statute  Merchant,  B.  y.  Tail,  B,  32. 

€hi0  ^oint  \0  clear  in  Cafe  of  a  ftecoberp  upon  a  €itle,  fo  it  i0  alfo  in  J^he^rl°™nf"\0i 
Cafe  of  a  ^>tate  trulp  in  the  Poft,  a0  €cnant  in  Courtefie,   ©o&cr,  2ogD  of  wan.  cbaTwholad 
a  ©illain,  og  bp  prehear,  but  if  one  lebp  a  fine  to  me  in  fee,  mitt)  War-  been  Vouch  once  fae- 
rantp  to  me  anD  mp  i$tit0,  anb  %  fuffer  a  Common  JHeccnerp  againft  me  to  are 
mine  oton  8fe,  a^  befoge,  mp  C21arrantpremain^,  fog  %  am  in  bp  him,  &0 
%  rnajS  in  befoge,  anD  if  the  iBarrantp  toerc  to  me,  mp  lpeir£  anD  3il(ngni6f, 
anD  %  fuffer  the  -fircoberp  to  the  8fe  of  a  Stranger,   be  fhall  ©ouch  >"P  Mo.  855.  Mod.  i?3. 
f  eoffog  a0  mp  SfiDRgnec,  fog  common  0ccobetp  isf  inDccD  an  311ffignmenr. 

%0  to  tpc  ^otnt  of  Douching  Osborn,  og  filing  Warrantis  of  Charters  againft 
ftim,  habing  fogmedp  bouchcD  hi»n>  anD  haD  SuDgmcnt  anD  CSccompence  j 
it  10  clear  be  cannot  habe  iRecompence  again,  fog  the  JBarrantp  10  erecuteD, 
fatisJfieD  anD  fcrDeD  in  the  ar(r,  a0  in  a  Scire  Facias  to  execute  a  fine,  it 
i0  a  13ar  to  pleaD,  that  it  i0  crccuteD  akcaDri,  anD  that  the  55emanDant, 
og  hid  3&ncefiog!flf,  habe  been  feifeD  bp  f ogee  of  tbe  fine,  2;  E. ;.  F.  Garr.  77. 
<Srpgcfd.  %$  %  babe  recoDercD  in  ©alue,  %  fijall  ncner  bouch  again  fog  co.L.j9j.a.i«.a. 
thot'e  IlanDd  bp  f  ojee  of  the  ficft  3©arrantp,  becaufe  it  toad  once  evecuteD. 
3finD  bp  the  fame  ^eafon,  if  %  once  batoe  bao  Sdibgment  to  fjabe  ©aiue 
upon  a  Marrantp,  %  fhall  not  ©ouclj  again  upon  the  fame  H^arrantp  fo? 
the  fame  atanD. 

3flnd  if  pou  toil!  ficplp  to  me,  that  the  COarrantp  in  <©uefiion  id  Bp  Os* 
bom  anD  hid  JBife,  anD  the  fogmet  ©oucher  toad  of  the  l^udbanb  onlp,-  % 
3finftoer,  tnat  tlien  it  mult  be  unDerftooD  that  thep  arc  ttoo  feDeral  il0arran» 
tied,  anD  then  in  pouching  the  J^uSbanD  oa'P  he  renouueeth  rlje  JtDarrantp 
of  him  anb  b\0  Mlife,  ad  after  fhall  be  fhctocD  \  but  it  cannot  be  faiD  in 
tbid  Cafe,  that  the  ll^arrantp  bp  the  3©ife  fhoulD  be  ©oiD,  og  fo  CiippofeD, 
ad  in  tlje  Cafe  10  E  ;.  ^ 2.  tobcre  3©arrantp  upon  a  Hcafc  being  maDe  to  the 
^usbanD  anD  the  I1i)ife,  the  l^udbanD  alone  uoucbcD  ober,  anD  aberreD  that 
the  IDtfc  haD  nothing,  anD  therefore  the  il^arrantp  toad  noiD  unto  her, 
iDhich  i^  Q^o  the  fli-afon  in  tlje  SuDgmcnt  of  tlje  «ffafc  of  Eare  anD  Snow, 
Plow.  5-40.  Chat  the  common  tlccobcrp  againfl  tenant  in  €ai!,  anD  hi^ 
IDife  ijaPing  nothing,  ffiall  binD  the  €ai|.    3&ut  tohere  the  H3oman  i©ars 
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rantg  on  tfjc  €cntrarp  IQatt,  (he  ig  bounb  though  ttje  hath  nothing ;  pet  it 

ig  ttne,  that  to  federal  &£fpeo:g,a  i©arrantp  map  receibe  feberal  ^atigfactioug 

zsaund.  180.  Ante  3.  j,p  ^ai'ccig,  but  not  totallp.    Sub  therefo?e,  Hill,  y  Jac.  Regis,  Roc.  941.  in 

Rep!W"'Roii  3S3.    the  f^ing'g  2&cncfj,  tfje  Cafe  tMajSf  tljig;    that  one  John  Rudge  bib  grant  ccc? 

tain  Sanbg  in  South-Molton  in  Com.  Devon,  unto  John  Pincombe,   fo?  hig 

%\lz3  in  the  fifteenth  Hear  of  Elizabeth;  anb  in  tfje  €ljirtietft  fear  bemifeb 

the  fame  unto  one  William  Hunt  fo?  21  Uearg,  to  begin  after  the  ©catlj  of 

t(]c  fame  John  Pincombe,  anb  after  32  Elizabeth,  grameb  tfje  £eb?rtton  of  cfjcfc 

Sanbg  unto  Amy  Pincombe  ano  otfjerg  fo:  their  Eibeg,  teith  ttjig  cjtpjcfg 

€Iaufe  of  223arrantp  foiloming,   "  3£nts  tfje  faiD  John  Rudge  anb  fjig  l;5eirg, 

"  all  the  j^emiffcg  unto  the  faiD  Amy,  againfl  all  perfong  claiming  bp  ttic 

"  fain  John,  hig  3?lncefio?g  0?  S^cirg,  tijall  ana  mill  Warrant,  2flcnuit  anb 

"  35efcnb,  buring  tlje  faib'Scnn.  "    John  Pincombe  atturneb  anb  tsutj,  Amy 

anb  the  reft  entrcb,  upon  tofjom  William  Hunt  tlje  2£cffcc  cntreb,  tohcrcupon 

Amy  anb  tf)c  reft  b?ought  their  Action  of  Covenant  againff  John  Rudge  to  the 

damage  of  200  pouubg :   33!  nb  the  SMenbant  pleabeb  in  25ar,   tljat  the 

plaintiff  Ijab  fojmerlp  thought  a  Warrantia  Charts  againff  him  upon  tfje  faxb 

3©arrantp  fo?  tfje  fanie  Sanb,  anb  tfjnt  it  mag  pet  hanging  unbetermineb  ; 

anb  tlje  plaintiff  bemurreb  in  Sam,  anb  it  mag  abjubgeb  fo?  the  plaintiff, 

anb  upon  a  3Bfit  of  <£ero?  b?ongfjt  in  tfje  <£rcftcquer  Cljambcr,  tlje  former 

Slubgment  toag  affirmeb  ;  tfje  Hcafon  mag,  that  tfjcugb  the  3Bnrrantp  mag 

annereb  to  the  freefjolb,   pet  becaufe  ti)e  S-'tnpeaclpnent  mag  onlp  bp  a 

Scafe  fo?  Hearg,   fo?  mijicfj  there  cculb  neitljer  be  Voucher  no?  Warrantia 

Charts,  no?  if  ^ubgmciit  &aD  &f£,*l  gtben  in  the  Wartantia  Chartar,  coulb  anp 

execution  be  maoe  in  ©alue  fo?  fuch  a  fteafc,   tljerefo?c  it  mag  bQlbrn  ag 

a  i^arrantp  real,  if  tlje  jPrecfioIb  mere  b?ought  in  <©ucfjion.    'But  tofjen  a 

isaund.  180. accord.   JLeafc  fo;  fcarg  ig  in  <©ucffion,  taken  out  of  tfje  jfreeholb,  it  ig  to  be  ufeb 

ag  a  $crfonal  Cobenant,  anb  to  be  fatigfieb  in  damage?. 

<JDut  of  mljich  Sfubgrnent  it  appcarg,  that  it  mag  allomeb  bp  botfj  Courtg, 

4RoT8io.  that  a  IHJarrantp  of  Chartcrg  mill  gibe  remebp  fo:  a  Mate  of  frecfjolb 

befeateb  bp  €ntrp ;  anb  tljat  a  SBarrantp  map  babe  a  bouble  €reciition 

fo?  feberal  <gffateg,  anb  tljat  a  JBarrantp  of  it  fclf  real  map  be  ufeb  ag  a 

Cobcnant  to  recober  ^amageg:   3llnb  bp  tfje  fame  ileafon,  if  a  2©an  conbep 

Sanbg  in  fee  mitlj  JBarrantp,  anb  the  tenant  b?ing  a  Warrantia  Charts,  anb 

batfj  Sittbgmcnt  pro  loco  &  Tempore,   anb  then  a  Stranger  fiecoberg  an  <g^ 

Rate  fo?  €erm  of  life,  fjc  ffjall  fue  an  execution  fo?  Jlccompence  fo?  fuclj  €* 

Co  L  383>  trate  •,  anb  if  fjg  bie,  anb  anotfjer  rcconer  anotpcr  ciEflate  fo?  Sife,  he  ujall  fue 

another  €i:ecution  fo?  Hue  ileeompencc,  fo?  big  iHecompencc  fball  be  acco?b? 

iitg  to  big  Sofg,  ag  tlje  25oofeg  before  citeb  00  p?obe ;   fo?  Ije  lofcth  not  the 

Uanb  toarranteb,  but  fomc  lefg  ^fiateg  out  of  it,  anb  fo  tlje  inheritance  of 

tlje  IfNrrantp  remaing  flcill  mith  tfje  ^Inheritance  of  tlje  Hanb.    'Bin  if 

once  a  mholc  jFcc^Bmple  be  recobereb,  anb  Jiecompence  fo?  it^  then  the  3©ars 

rantp  i0  mljollp  executcb  anb  fatigfieb,  anb  fo  ertinct. 

<®hig  ig  true  in  €afe  of  a  iJccobcrp  anb  Boucljtr  p?opcr  anb  Bona  fide: 
23ut  if  the  Cafe  be  fo?  €rample,  tljat  €rnant  in  €oif,'  the  ftemainDcr  0? 
JUeberfion  lebic  a  fine  to  me  anb  mp  ^eirg  toitfj  IBarrautp,  anb  tfjen  % 
fuffcr  0  ilecoberp  to  bar  tfje  &cmainbcr,  anb  ©ouch  tfje  €niant  in  €ail  ag 
S -mutt;,  anb  fo  the  Hecobcrp  paffcg  mitlj  hig  o?binarp  SI«bgmcntg,  cnb  at? 
tcr  a  Stranger  fueg  me  fo?  tlje  Eanb  upon  €itlc ;  in  tljat  €afe  anb  the  line 
SI  Ijofb,  that  SI  uiap  Woutl)  mp  Conufo?  again,  fo?  tlje  otfjer  ig  hnomn  in 
Sam,  anb  to  tfje  Court  to  be  a  feigncb  iUecoberp,  anb  ^v  <2Tonfent,  anb  to 
be  but  $5art  of  tfje  3Effurancc  of  tfje  Sanb  bettoeen  tfje  $artieg,  to  binb  the 
Slcmainber  0?  fuppofeb  U5cmainbcrg,  anb  not  in  acyxcution  of  tfje  true  Sf»5 
tent  of  tfje  M&arrantp  :  j&o  tljerc  are  Cobenantg  fo?  SSccoUerieg  luitlj  bou&Ie 
0?  angle  ©oucfjer,  anb  fuch  moulb  be  abmitteb  tljouglj  tfjere  mere  no  IBar* 
rantp  at  all. 
2EHtt  no'm  of  the  otfjer  ^oint. 
Point  to  the  fifth,  was.  Sjf  tt^c  Osborn  boucheb  in  tfje  common  ficcoberp  fball  be  unberffoob  ana? 
of  divers  warranties.  tfjerOsborn,  anb  not  t^z  fame  Osborn,  then  it  muft  be  unbcrjloob,  tljat  Rolle 
tfje  plaintiff  bab  feberal  JBarrantieg  againft  feberal  $crfons?,  anb  tSen, 
tofjen  an  ^fiction  mag  b?ought  againff  him,  fJc  coulb  not  fjabe  SLbbantage  of 
both,  but  mufl  holb  fjimfeif  to  one.    3nb  tfjerefo?e  9  H.  j.  12.  one  b?ougl!t  a 
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Scire  Facias  upon  fine,  ag  Bcir  to  ttoo  parceners  ;  the  ^Tenant  pleaded  in 
23ar  a  fine  lebied  by  r|jc  ttoo  |!>arcencr£  toitfi  Warranty,  ana  relied  upon 
the  Warranty,  and  the  $lea  toa£  tjoiDcn  double,  and  he  fo:ceD  to  rely  upon 
tl)c  Hilar  rainy  only  of  one.  5fno  fo  hfectoifc  ;iE.;.  Fitz.  Voucher  2?.  gjf 
one  babe  diber£  i©arrantie£,  and  tiiep  fall  &p  Percent  upon  a  §£n-fon,  I^eic 
unto  them  both,  yet  he  muft  6c  touched  only  ag  i^cic  unto  one,  and  the  Kiea* 
fon  is  apparent  (tohcthct  you  regard  t||e  ©emandonto?  the  ©oucbec)  fo?  agtn 
tlje  ©cmandant  it  ig  a  kind  of  flea  in  23ar,  and  therefo?e  ought  to  be  Gn* 
gic,  fo:  the  demandant  man  counter  plead  the  tSoffcfnon  of  ttje  Vouchee 
and  l)ig  Sncefiojtfj  tonicn  then  cannot  do  if  tfjcy  lie  Dtbers?. 

3lnd  again,  the  22>ouel)cr  of  the  tenant  ogainfi  tf)c  Vouchee  ig  a  fund 
of  ©cmand  02  Jmit,  and  tf>crefo:e  ought  to  be  finglc,  and  the  aBoucfjce  map 
counrcr?pleadtl)e  Eicu,  telnclj  he  cannot  do,  if  they  6c  diber£.  thereof  ic 
follotoctb,  that  mrjen  he  bath,  l)ig  Choice  of  tDotichers?,  and  takeg  fjim  to  be 
one,  and  thereupon  p:oceeS3?  to  Sludgmcnt,  be  lofetb  the  other  and  can  ne* 
tor  rcfojt  to  it  again.  3t£  in  Cafe  of  bibcrg  $lea£  tii  23ar,  toherc  the 
SGction^  come  to  a  final  judgment  upon  one.  'But  if  a  SJ£an  babe  aiders? 
SBnrranttc^  Em  tijc  fame  2Lantt£,  tjc  may  rjabc  federal  i©?it£  of  Warranty 
of  Charters?,  and  ^usgmcnt  upon  tficm ;  and  fo  ig  Fitz.  N.  br.  135-.  I.  and 
that  may  gibe  Slim  double  ilemedy,  0?  not,  as?  the  Cafe  may  be.  f  0?  if  fie 
be  after  fued  fe'tbat  Sand  in  an  Sction,  inherent  ije  may  £>ouch  but  one,  thin 
be  can  ncder  take  3fiddantagc  agatnfi  the  other,  becaufe  he  did  not  ©ouch. 
Ijim  according  to  tUc  former  Huhg.  23ut  if  Jje  fued  in  an  Action,  uibcrein 
i)c  cannot  ©ouch,  but  may  require  $Iea,  and  he  doth  require  pica  ot  them 
both,  and  they  both  adbife  one  f9Ica,  and  be  plead  that,  and  lofe,  be  ttjal! 
babe  febcrai  itecompence  againft  either  3  Mt  it  they  adbife  fcbcral  ^lea;?, 
fje  can  babe  no  Recompcnce  but  againft  him,  toljofe  #!ea  be  fodotoe d.  'But 
if  tfje  Hand  be  not  recobercd  againff  Ijim  6p  3Bcticn,  but  bp  «sSntry  upon  an 
Eigne  €itle,  tlicn  be  may  fue  febcral  €j;ecucion^  upon  tlje  fcberal  3i"bg* 
mentis  in  tfje  lB?it  of  Warrantia  Charts  againfi  citfjer  of  tbcm  fo?  full  iSccom* 
pence,  and  fo  be  ftall  babe  double  lvalue  fo?  Iji^f  Sofi?,  fo?  ritljec  of  tbem 
warranted  tl)e  miiojc,  and  neither  of  tfjem  t)atb  Colour  to  p?ny  ^lid,  0?  mane 
Wz  of  tbc  iteeompence,  tfy&t  tlje  otfjer  batfj  yielded  for  bj£  oton  Cafe, 

(  1;  )  Counden  verfiu  Clerke.  Ejeflione  sur.  hhi.  ia 

Jac.  Ror.  33 if.   jenk 
Cent.  294.     Winch 
Ent.  44 j.    Mo.  81J0. 

GEorge  Counden  tfjc  lounger  b?oug|)t  on  Eje&ione  firm  a:  againfi 'Thomas  fevifcB.i.  iRo.83Pi 
Clerke  of  tfiyee  Wztcg  of  $affure  in  Newington,  of  the  ©cmife  of  tffffi^a  ^  '°£ 
George  Counden  tiic  o£ldcr;  upon  an  SfJbe  of  »ot  Guilty,  the  Jury  found  a  the  Name  of  the  Devu 
Special  ©erditt,  tljat  one  William  Counden  toajs?  feifed  of  the  Sand  in  irce,  ^"orSSes^f 
and  ijefD  tfjem  toith  others  in  £occage,  and  bad  Affile  one  John  Counden  and  Eli-  their  intents  aJ  large. 
zabeth  Counden,  and  tijat  t^e  faid  Elizabeth  tooft  to  £j?U£bail&one  George  Dalton,  Rep0^fefois  ^0M^ 
and  had  Siffue  hp  him  Jane  Dalton  and  Elizabeth  Dalton,  and  died  ;  and  that  ju4ment0give°n  a/or 
William  Counden  made  tjise  Will,  and  gabc  thereby  unto  Jane  and  Elizabeth  ^  Defendant  againit 
Dalton,  to  either  of  them  €cn  $ounD0  a  frar,  during  tljcirSibe^,  iffuing  vifVsT.de  es 
out  of  certain  Eand0  in  Southwark,  called  tlje  Woolfack  Rents,  and  tljcrcin 
bad  tbig  Claufe. 

fc  Item,  M4  touching  all  my  Sand^t  in  Southwark.  and  in  Newington,  Lam-  judgment  was  in  this 
"  beth,  and  Greenwich,  toljereof  %  noiu  fiand  feifed,   totjicfj  of  right  WMU,  SmS'S* £ S"1^ 
"  and  my  only  ^Intent  and  Si9caning  i$,  ffjall  defcrnd  and  come  unto  John  children  "as  HeirTiii 
<c  Counden  mp  &tm3  after  my  ©rccafe,  thisf  ijS  my  ©cbife. "    3Snd  then  np?  [£faij{£  °^  ^e  "f11!* 
points,  that  certain  friend^  of  hi^  u)a!I  rcccibc  tftc  ^);ofit^  of  them  till  Bro?h« could naitkl 
t}i0  M>on  ffjall  come  to  24  f  ear^,  and  then  they  to  ma  fee  an  Account  and  fa?  bvir' 
mfiz  him.    3Cnd  then  add£  thijS  Claufc,   "  ^abided  aVmp&i  that  if  my 
"  j&on  John  fhall  happen  to  dcccafc  toitfiout  SlfAic  of  bi0  2J5ody  latofully  be^ 
"  gotten,  tfoat  then  %  mill  all  and  Qngulat  my  faid  Sandrf,  €encment^ 
w  ana  Ipereditamento',   and  ebcry  parcel  thereof,  fijall  go  unto  the  right 
"  I^cirg  ffl^alcj?,  and  Ipofierity  oE  me  and  11111  $arnc  fo?  eber,  equally  to  be 
"  dibided  unto  and  amongff  them,  $art  ono  ^o:tion  lifee.    3l!nd  that  then, 
"  and  in  fued  €afc  %  toill  and  bequeath  unto  Jane  and  Elizabeth  Dalton,  and 
<c  to  either  of  rliem,  one  Annuity  0?  yearly  Eeut  of  ^  1.  a  ?|car  aspicce  m02e, 
"  iffuing  out  of  tlje   Woolfack  Rents,   fo?  Zzxm  c£  ti)cit  Stbe^."    (£(icn  the 
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©ebifo?  bictfjj  anD  John  Counden  tfje  £on  Dictfj  tDitrjOUC  Slfluc,  tfjen  tfje  ttoo 
«i&?anD  ct}itD?en,  Jane  anD  Elizabeth  Dalton  enter  ag  ijleirg,  anD  mane  a  3tcafe 
of  tfje  EanDg  in  (t&ueftion  to  tfje  3^efi"noant  Thomas  Gierke,  mtjo  enters,  upon 
lBljom  George  Counden  tfje  <22lDer,  being  'Bjotfjct  Of  William  Counden  tfje  ©e- 
bifo?,  of  fji£  $ame  anD  tfje  mfjole  25fooD,  cntreD  5  anD  mate  tfje  Eeafe  unto 
ti|e  ^laintifTj  ioljo  entrcb,  upon  tofjom  Clerke  tfje  ©cfenbant  resewreD.  3lnD 
if  upon  tfje  mfjole  Scatter  tfje  €ntrp  of  George  Counden  tfje  <£lDcr  upon 
Clerke  tfje  ©cfenDant  mag  Hamfut,  tfjen  tfjep  fino  fo?  tfje  plaintiff,  if  not, 
fo?  tfje  ^cfcnDant* 


1  cr.  14.  3  toiH  mane  tfjig  Cafe  tfj?ec  <©ueftiong. 

1.  Wfjetfjer  tfje  limitation  to  tfje  l^cicsf  Q$aleg,  gc.  upon  tfje  Dping  of  John 

1  Cro- 4'6-  Counden  tfje  &on  mitfjout  SilTue,  ujall  tahe  €ffe<t  up  map  of  iSeberGon  0? 

iSlcniainDer,  0?  elfe  op  map  of  original  0?  erpeitant  ©cbife.    f  0?  upon  tfjat 

$oint  DeciDeD  one  H£ap,  Hull  fall  a  certain  Confequence. 

a.  €fje  nert  ^oint  ig,  rotjetfjer  t^e  limitation,  if  it  Sucre  a  ©ecD,  coulb  car* 

rp  tfjig  HanD  to  tfje  2$?otfjer. 
3.  3Gnb  tfje  tftirb  ig,  mfjcttjer  it  can  carrp  tfje  3tanb  to  tlje  Ti5?otfjer  in  Cafe 

of  vDebife,  ag  tfjisi  ig. 

To  the  firit.  5j[nj,  t0  t§t  g,.^  sj  am  0f  Opinion,  tfjat  tfje  &on  ig  op  tfje  $?obifo  of  tfjig 

Will  nrabe  €enant  in  €ail  to  fjim  anD  tfje  I^eirg  of  fjig  23obp.    f  0?  tfje 
cr.  car.  x6u  ^triplication  (mfjicJj  in  a  TOill  ig  fiiifscicnt  fo?  tfjat  Purpofe)  ijsr  plain,  ®ere* 

of  it  mill  follom,  tfjat  tfje  limitation,  after  folloroing  to  tfje  rigtjt  J^eirg 
St$aleg,  f  c.  mill  be  out  0  ftebcrfton  anD  mill  befi  alfo  in  tlje  £on ;   fo?  tfjig 
c.L.22.t.  1  venr.    ig  a  pofttibe  fiulf,  tfjat  a  a?an  cannot  raife  a  fee-fimplc  to  frig  omn  riglje 
m-  z Mod.  r.  108.    ^eir^  Dp  tfje  |5ame  of  ®eivg,  ag  a  $urcfjafe,  neitfjet  bp  Conbrpance  of  Sanb, 
no?  op  life,"  no?  op  ©ebife,  28  H.  8.  €fje  Cafe  of  tfje  3lbbot  of  Bury,  tf  c.  anD 
t|se  2b?D  Borough's  Cafe,  35-  H.  8.  Dyer  S4- 
1  Ro.«ji6.  cr.  ei.    f   $an  mo?e,  4  H.  6.  g|f  a  &£)an  DeOifc  LanDg  to  a  ^etfon,  tljat  ig  next  ^tiv, 
ul'\  &c«68.33bPv    a«o  ftisf  ^cicg,  tlje  ^eOire  ig  &01D,  anD  it  too?feg  »P  ^efcent,  Mich.  2.  and 
m*a.  r'o...W    3.  Phil.  &  Mar.  Dyer  124.  vDeot  againfi  an  ^cir.    €rje  ^efcnDant  pfeaDeD, 
z^  Z,7I8  ?y; IH    f^at  &c  9a0  DUt  ty*  t&irB  ©art-of  €tocntP  %tug  fip  ^efcent,  tfje  SKTue  mag, 
' sty'  + '  45-       BJfjetfjcr  fie  tjaD  tfje  mfjolc,  anD  it  mag  founD  tljat  tlje  <©oligo?  rjig  fatfteu 
DeoifeD  tfje  toljole  to  nig  i&ife,   untill  the  ©cfenbant  fjig  ^on  anD  ^eir 
fi)oulb  come  unto  trjc  full  5Sge  of  24  fearg,   anD  from  trjcncefo?tlj  to  him 
anD  fjig  ^eirg,  anD  SfuDgment  toag  giOsn  fo?  tfje  paimiff.    "But  it  map 
be  fo  limitcD  unto  i^eirg  entail,  0?  to  one  bp  tlje  $ainc  of  i|eit  fingle  in 
Co.  L.^.t.  1.  And.    €ail,  M.  4&J  Phil.  &  Mar.    Dyer  if 6.  tfje  Cafe  of  Grefwold.    ipe  maDe  a 
3  Co.  l.  z6  b.  mo.  a.  jjsCOjfnient  to  A.  fo?  ttife,  tfje  ftcmatnacr  unto  tfje  ^eirg  Sl^aleg  of  tfje  13oDp 
^;i,',u.^'    of  tfte  jfeoffo?,  tlje  ilemainDer  to  fji^  omn  i^eirg  in  fee,    €fje  fatfjer  tfje 
iRo.  827.  n.bmi.    fcoffo:  fjaD  tioo  gang,  anD  tfje  ClDcr  fjaD  a  ^augfjtcr  anD  DicD,  anD  it 
4i?-  Snag  aDiuDgeD  fo:  tfje  ©augfjtec  againft  tfje  Uncle,   eitijer  Hecaufe  tfje  (gn? 

tail  to  tfje  $cirg'  a^aleg  mag  $oiD3  0?  becaufc  it  ceafcD  in  tfje  dgfDcr  J»on. 
23ut  P.  2  Eliz.  Dyer  i8r.  Filh  leaicD  a  fine  to  tfje  Ufe  of  fjimfclf  in  €ail, 
anD  a  Formedon  b?ougrjt  upon  it  bp  tfje  SlfTu^  3S«b  tfje  p?eceDent  «0]Dg 
lottcfjins  tfje  ©cfecut  of  tfje  3XanD  to  fjim  cfjangetfj  not  tfje  Cafe,  fo?  tfjefe 
Heafong. 

Reafon  i.  f irff,  it  ig  no  erp?efg  ^3ift  afffrtibe,  but  0  ftcpo?t  cnunciatibr,  tfjug 

toucfjing  mp  StanD  (mfjicfj  mp  S^casung  ig  fijall  DefcenD  anD  come  to  mp 
^on,  tfjig  ig  mp  OTill)  anD  fo  p?oceeDg  to  Difpofe  it  to  fjig  f  riendg  fo?  a 
€ime,  anD  tfjen  cfjargetfj  tfjem  mitfj  tfje  IRcntg,  anD  tfjen  Difpofetfj  of  tfje  3Jn* 
fjeritance,  ut  infra,  not  agreeing  in  Appearance  mitfj  tfje  ©efcent. 

Reafon  i.  3J1  fcconD  Reafon  ig,  becaufe  tfje  declaring  tfjat  tfje  HanD  ujafl  DefcenD 

to  big  J>on  ig  juft  tlje  fame  tfjat  tfje  Ham  fpeaftg,  it  ig  utterlp  ©oiD  anD 
3SDIe,  anD  tfjen  tfje  reff  of  tfje  ^ebifcg  mult  p?occeD,  ag  if  tfjat  fjaD  not  been 
fponrn  at  ail,  ag  tfje  Cafeg  are  befo:e.  €l)is  3  Dcoife,  tljat  if  nip  <&on  Die 
UJitfjout  3i(Tne,  tfjen  mp  HanD  vfmll  go  to  mp  if^cirg  Si^alcg.  SlnD  tpcrc[o?c  tfje 
Cafe  in  4H.6.  &2&  5  Phil.  &  Mar.  Dyer  124.  befoje  ig  ffronger  tfjan  tf,ig, 
mfjere  it  ig  rcfofbcD,  tljat  a  ©cbifc  mabe  to  tfje  ^>on  anb  ^cir  anD  Sjig  i^eirg 
ig  urterlp3i)oia3  fo?  tfjen  it  ig  not  to  tfsc  l^cir0  colltttioi,  but  to  tlje  $crfon  tfjat 
ig  ^eicin  fee.    3£nD  tfjougfj  tlje  Himitarion  to  tfje  i$tug  ja?alcg  be  fpohen 
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Conbitionallp  fin  the  Wo?b,,  if  John  Hit  without  gtffiic,  that  i<j  an  o?binarp 
Limitation  of  a  iHern.  a£  in  a  fine  fi  concingar,  pet  ttje  Sic  in.  02  ftenerfioii, 
taKc£  i&iace  p?cfrntlp. 

98  tfjitb  ftcafon  ig,  that  that  $art  of  the  Ml  map  tafec  €fff£t  in  all  the  Reafon  ?. 
H0o?b£ ;  ana  pet  it  map  flario,  a0  a  take  it,  fo|  rlje  3i3o?D.0  arc,  that  tfje 
ftanb  ujall  ©efccnb  anD  come  to  the  j&cn,  tohich  i£  in  all  #art.s  true,  fo?  it 
ftjall  tome  to  him  in  Coil  op  fhe  ©ctoifr,  anb  the  ftebcc&on  fip  ©efcent. 

$oto  if  the  Cafe  ffcafl  fie  tahen  tiju.9,  then  clearlp  if  tfje  Heoctfion  befltti 
in  the  i>on  in  fte,  it  muff  of  $cccfHtp  ^cfreno  from  hihi  to  the  ©aughtcr£ 
of  hi£  filler,,  anb  not  to  Big  Hndr, 

€o  the  feconb  ^oint,  tohen  t^e  limitation  ig  mabe  to  tg,e  $c'wg  2!$ale0  o?  To  the  fec°n<i  P°int' 
female^  tfjcp,  that  mill  tane,  mutt  fjatse  both  I$o.?&3  bcri&cb  in  them, 
that  tftcp  mult  fie  l^eir£,  ana  alfo  Scales  o?  f  emalc*?.    15nt  tfyig  fjath  a 
Diners  €onfiDcration,  and  upon  biuer£  35eafong  in  Cafe  of  ©cfcent,  'anb  in 
Cafe  of  $ur  chafe,  fo?  the  i!2o?D  i^cic  is  fometime^  tali  en  Siiofohtcelp,  anb 
a£  the  Grecians  call  it  *t*<S'<  o?  fimpliciter,  fometime  «?^a  w,  0?  fecundura  guid, 
o?  per  accidens;   fometimeg  in  Abftrafto  ffanbing  nancD  fip  it  felf,  anb  of  it » 
fclf;  ana  fometimes  in  Concreto  cloathea  toith  ILanb  o?  lient,   in  refpect  of  co.l.i7m.  r4.a: 
tufjicfj  he  map  be  ij^eir,  that  is"  not  right  ^eic,  as  the  po?b  ig  here,    fbg  co.l.  i+o.a.b.  io.a; 
Sample,  the  lounger  &on  in  23o?ough  Englifh  is  i^k,  anb  all  the  &ong  1?s  ' 
in  <*3a0elninb  ;  tohereof  the  ileafon  ig,  fiecanfe  t&e  CiiUun  ig3  anb  fo  muj^ 
fie  pleabcb,  tnat  tlje  Cuiiom  of  t^ofe  Eanb£  i^,  tftat  tliqi  mutt  ©cfcenb  to 
tfje  f  oungec  £on,  o?  all  tfie  Jboiig3  fo  tfjep  are  ^eir^f  fecundum  quid  of  tpofe 
%anbg  in  point  of  SMcent,  o?  togen  t^ep  ©cfcenb,  foj  t&en  tfjep  are  mitljin 
tjfje  Cujlo^  f&at  gitoc£  t^e  Si'nfteritance :   Tum  demum  fcimus  cum  per  caufas 
fcimus.    2Sut  noti)  mafee  t|je  limitation,  eben  of  Eanb  of  tfjat  Ifiaturej  to 
i^eirjSf  not  in  $oint  of  ©efcent,  etio  it  toil!  fie  clcarlp  ot^crtoife,    3finb  tftcre*  >  Co.  i0i.b.  ioj.  101: 
fo?e,  if  §  gioe  Sanb  in  ^a^tlfeinb,  o?  25o?oug|j  Englifh,  to  one  fo:  Eife,  tfyeXnB  %"$  m. 
memainbec  to  tge  mig^t  f$titg  of  I.  S.  t*je  €rue  l^eir^  ffjall  tane  it,,  fo?  b. 
tifig  ig  out  of  tfte  Cafe  of  €uttom,  anb  fo  muS  tun  to  t§c  ^eir  at  tfje  Corns 
mon  Eato,  37  anb  ?8  H.  8.  B.  ^DefcentS  J9.  &  Don.  42. 

$ote  alfo,  t^at  M9arrantie^  anb  <£ffepp!eg  bo  almap^f  ©efccnb  upon  tjje  .  inft.337.b.  n.a. 
ISig^t  ^cirsi  general,  aif  Being  to  fmiple  §)ritg,  38.  E.  3.  22.  ^!f  tljerc  fie  a  a  Co •?+•  Mo- 1,+- 
Warranto;,  tufjo  Qaflj  Sanb^s  in  4^aDelftinb,  t|je  €iaett  ^on  f^all  fie  boucfteb 
alone;  fiut  tfje  tenant  map  alfo  Bomti  ti)c  otfytzg  fo?  toe  poffefllon,  32  E. 
if.  ©oudjer  94.  that  tfje  I^eir  general  f^all  ta&e  fuc|}  Sfibluantage  of  6uf  Wat* 
rantp  anb  no  ot^er,  ercept  fje  corned  in  a^  i50uc|eb  fo?  ^ojfeffion  imtlj  tfje 
€cue  iprir.  SHIfo  ^ffoppleflf  fall  upon  tlje  i^eir  at  Common  lain,  anb  alio 
tfje  ©augljter,  tljat  t&mcg  in  fip  pofleffio  fratris,  tt)all  cfcape  an  €ttoppie  of 
tlje  jfatljer,  35  H.  6.  33.  Br.  Eftopple  23.  Co.  p.  97. 

$ap  mo:e,  if  3  eonbep  Eanb^,  tljat  %  Ijabe  oil  tfje  part  of  t|jc  Sfiotfyez,  lSyd  z6.  ,3Co  ^ 
02  in  25o20ugf)  Englifh  to  I.  S-.  anb  fjisi  i|eir^,  toitljout  Confibctation,  tfje  c0.  l.  .33.13.3. 1 
Mfc  ttjall  fie  ©oib,  anb  fo  tfje  Eanb  ffeall  return  again  to  me,  anb  to  nip  ft0I%,Vc?9j'Vj 
Jpcir^  of  tlje  St^otfirr,  0?  in  23o?ougfj  Englifh  ag  fiefoje,  fo?  tlje  ILala  botlj  9$.a'.colh. i«^.aibi 
tonflrtte  tlje  Ufc  of  tlje  fame  in  J>tate  anb  <©ualitp  a^  tfje  Hanb  ina^.    'But 
if  3f  bo  Declare  tfje  8fe  to  me  anb  inn  i^eir£3  0?  upon  fucfj  feoffment  referbe 
a  Ulcnt  to  me  anb  mp  ^tir£.,  it  fball  go  to  mp  tfreizg  at  Common  Sato, 
fo?  it  ig  not  mitljin  tfje  €ttflom,  fiut  it  is  a  neto  €fjing  bibibeb  from  the 
3lanb  it  felf,  Trin.  4.  and  y  Phil,  and  Mar.  Dyer  162.  anb  tfjat  ig  tfje  ftcafon 
of  another  difference,  9  H.7.  24.  Shellies  Cafe,  that  Sanb  fip  ©cfcerit  falling 
upon  one,  (hall  fie  tahen  from  Ijitn  fip  a  nearer  i|m  Eo?n.    |ptot  fo  of  ttjefc 
3Durcljafe#. 

Jbo  it  ig  in  the  Cafe  of  dEntail^  tohcreof  the  Statute  of  V/eftminfter  2. 
QiXicg  Crample.^  tohich  toerc  f  ce=fimple£  Conbhionat  at  tfje  Common  Sato, 
then  take  their  Effect  fip  that  Statute  in  Cafe^  of  Btefteril ;  But  toljere 
thep  are  not  in  Cafe^f  of  ^efcent,  fiut  the  limitation  ig  immebiatelp,  anD 
fin  to  .in  of  ^urchafe  to  the  l^cir  &£alc  02  female  of  tfje  23obp,  he  muff  fie 
ag  tocli  aigfjt  I^eir  ag  ^ale  02  female  of  the  15obp,  tijatflaJI  taftc,  fo?  tljitf 
i^  clearlp  out  of  the  Ectter  anb  "Jtuent  of  the  Statute  of  Weftminfter,  tyi 
Cofc^f  of  37  H.  8.  B.  Nofme  1.  anb  4c.  <g>ir  John  HufTcy  mabc  a  feoffment  in 
fee  to  the  Ufc  of  fits  i©ifc  fcj  Hifc,  the  Hemainbcr  to  IjiiS  oton  ©cir^f  Q^alc^ 
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of  his  2Sobp,  the  item,  to  hiS  llight  ij^cirS  after  he  toas  ottainteb  of  Crcas 
Ton.  Cfjc  3©ifc  DieS,  ^ic  William  Huiffey  p2apS  an  Gutter  le  main,  ant)  Whore- 
wood  the  fling'*?'  Sinornep  teas  of  Opinion,  that  he  fhouSb  pafce  it,  compa- 
ring it  to  an  Entail  in  ©efcent,  anb  ptt  gtontcb  that  tfjc  ifkm.  in  fee  faiteb 
i  Co  103. a. k  fo?  ©Slant  of  ^cir,  teljere  it  is  clear  up  contrarp  Opinions  there,  anb  fo  in 
Shellies  Cafe  toitljcut  ControPerfie,  that  the  jpc^Omplc  fecftcb  in  ^ir  John 
Huiffey,  ana  fo  toaS  fip  him  fG?feiteb,  ano  that  t^e  ^eir  ®£}alc  of  the  IBoop 
1  failcb  in  l&nrchafe,  and  to  all  came  to  the  lling. 

3&nb  this  Cafe  is  pet  mo?e  clear,  fo?  here  the  ij^eltS  Scales  are  not  reftrain* 
eb  to  anp  1i3obp,  tofjich  might  hafce  hab  fomc  Colour  of  ^elp  from  the  M>ta* 
tine  of  Weftm.    13ut  this  muff  be  a  meer  f  cc=fimple  firing  toithout  25obp. 

Snb  again,  if  it  hab  Seen  to  the  I^eirS  Scales  of  the  25obp  of  the  ©ePi* 
fo?  (as  here  it  is  to  ti)e  right  i^eirs  Scales  of  the  $aine  of  the  ®e\)ifo:j  it 
coulb  not  hatoc  ferfieb  this  25?other,  fieing  collateral,  as  it  might  hafcc  ferfceb 
an  Sffue  2!£ale  of  himfelf,  if  this  ©efiife  ftjoulb  fie  taucn  in  Mature  of  a 
s^ePife  to  a  fflBan,  ana  his  i^eirS  <3®aU$,  in  tohich  the  Q5obp  fhal!  fie  un&cr* 
floob,  as  %  toill  ffceto  pou  after  in  a  Cafe  of  <©efiife. 

To  Ae  third  point,  f  2&nD  to  tfyz  thirb  $oint,  tohetrjer  this  (hall  pafs  fip  ^cfiifc,  toe  mutt  pafs 
4Co.4.».b.  C0.15.  fottoeen  ttoo  main  grounbs,  hut  fo  aS  toe  offeno  neither,  #nc  that  the 
ab7" a'     5  5©efiife  mufi  fie  taften  aeco?bing  to  the  intent  of  the  #artp  ©cuiroj.    €&e 

other,  that  fuel)  intent  muft  fie  fo  efpjefleb  in  the  Will  torittcn,  that  it  map 

fie  certain  to  the  Court,  anb  not  againtl  Sato, 
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$ato  toe  are  in  Cafe  of  $ame£  ano  dominations  of  perfon^,  o?  Bootes 
$oliticR  o?  Corporate,  t^at  map  taue,  toljereof  t^ere  are  oiPer^f  Jjojt£,  aS 
firft  t^e  ^zoper  $ame£,  o?  ^&ir  ^ameS,  toliercin  nottoUfjftanoing  tljere  map 
fie  Sfimbigiiitp;,  a£  if  %  oePife  HanD  to  mp  ^on  John,  tjaPing  ttoo  of  tfjat 
^ame,  Qpctment,  tof)o  toass  meant,  ttjall  maue  ti)i£  certain. 

€|jere  are  alfo  moje  dominations  o?  ^efcriptionS,  as  fip  fome  ^ignitp, 
<©mce,  0?  t£)e  iiue,  a$  to  Defiife  5lanQ  to  t^e  €arl  of  Hertford,  t|je  2ojti 
'Sreafurcr,  o?  tljc  Uhe,  ano  tl)is  toil!  aomit  a  5©cfcription  maDe  goob  fip 
deputation,  tftougf)  not  &p  Crutf),  as  land  toill  pafs,  cfcen  fip  €on\)epance, 
to  one  fip  t^e  l^ame  of  ^on,  tofiicf)  is  a  23aftar&,  03  op  tlje  |^ame  of  iBife, 
tofticl)  is  not  Eatoful,  if  ti)cp  be  fo  rcputco,  0?  fenoton  fip  that  ^ame,  27 
E.  3.  8j  a.  b.  %  >S?ant  fip  an  3ut»ot  toitftout  anp  other  l^ame,  gooo,  10  H. 
4.  ? .  £0  one  map  tane  fip  the  |jamc  of  ^on,  0?  daughter,  if  §z  fie  fo  hnoton, 
although  there  toere  no  Carriage  ficttoecn  tlje  father  and  SJPothcr,  1  E. ;. 
19.  ?9  E.  3.24.  €here  arc  $amcS  0?  ^eBffnations,  that  IjaPe  on  cmiiooca! 
^flmphifiologie  in  tftem,  ag  Puer  fo?  finale  0?  female,  anb  pet  if  it  6c  no  toap 
eleareb  fip  the  Contrarp,  it  toill  prima  facie  fie  fatten  fo;  a  ^on,  16  Eliz.  Dyer 
337.  mane  this  the  line  of  tlje  3Bo?b  ^cir,  feafi  of  £>t.  Michael  fip  $?ehe* 
minence  of  the  Archangel ;  %  *J3?ant,  that  if  a  ^efcife  bo  fuftlcientip  anb 
certainlp  fhcto  the  Si"^^  of  the  !©efiifo?  in  the  <g>ufijrance,  tfjough  the  €ir^ 
cumfianceS  fail  02  fie  befettiPe,  91  care  not*  %  ©cPife  Ecclefia:  San6l.  Andrea* 
in  Holbourn,  21  R,  2.  F.  OePife  27.  3ft  5©ePife  unto  a  CoHcge  fip  a  $amc 
unoton,  although  iJ  6e  not  fip  tljc  ficrp  $3amc  of  the  Corporation,  as  to 
Trinity  College  ill  Cambridge,  it  is?  goob,  the  Cafe  of  the  HniPcrfitp  of  Ox- 
ford, Co.  lib.  10.  si-  $otc,  fip  the  ©tatutc  1  Mar.  3E>cfiifcS  to  Spiritual  Co?3 
portions  enafiicb  M  8.  &  9  Eliz.  Dyer  25?.  3E  ©ePife  to  mp  j&on,  aftec 
the  ©eath  of  mp  IBifc,  giPe  an  €ffate  to  mp  i©ifc,  13  H-  7. 17.  &  29  H.  8. 
B.  OePife  48.  2  Cro.  75-.  1  Roll.  843,428,  429.  Plowd.  Com.  5:21.  a.  Moore,  8n- 
Plo.  if 8, a.  414,  a. 

%i  Once  tljc  Statute  a  S^an  ©ePife  tfjat  h^S  feoffees  fljall  ronfiep  the 
fCaiiD  to  A.  anb  his  ^eirs,  this  iS  an  Snnncbiate  ©cPifc  of  tljc  Sanb,  29 
H.  8.  B.  ^rPifc  48.  Quxre  if  t|e  Stanb  toere  neber  in  feoffment, 

9ff  91  Recife  SanbS  to  one  anb  his  i^eirs  Scales,  toithout  faping  of  his 
25obp,  the  Sato  maReS  it  an  (Entail  (fip  tlje  apparent  intent)  to  him,  anb 
to  tfte  ipeirs  Scales  of  t)i£  25oDp,  27  H.  8.  27.  fip  Fitz.  anb  Shelley,  cleatlp. 

^hctefo?C  S  15°^  JP  25co!t,  28  H.  6.  Fitz,  OePife  18.  anb  Babington's  #pi< 
nion,  H.  6.  10. 13.  to  fie  no  Sato;  tohiei)  are  tgujaf,  that  if  a  Sj|an  ^ebifc 
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Sanb  to  J.  S  anb  W  tyring  cJ0alzg,  anb  be  hatoc  Sflue  a  ©aughtrr,  ana  that 
daughter  IjaHe  SffTue  a  £cn,  tijat  £on  u)all  inherit  bp  3fo?cc  of  tijat  ^cbifb  iC'°-6i6- 
aa'  an  ij^eit  fll^ale,  tofiich  cannot  he,  fo?  it  i0  oppofitum  in  bbjedro  to  lap,  that 
there  ftjoulb  be  an  oSntail  to  i^cirjaf  Scales  of  a  Ti3obp  (ag  clearlp  it  H)  ana 
pet  that  an  Sffne  bp  a  female  flioulb  inherit,  toi  that  toere  to  make  it  a 
jree-fniipie,  anb  ttJljece  ftjall  ti)e  9  anb  reft  in  the  2$can  €ime,  tehtlc  the  Sl^o; 
thcr  libeg,  anQ  befo?c  t!)c  £on  i0  IBajn*  ana  tohat  Warrant  ia  there,  tohen 
tlje  ©eaifo2  fpeaha'  fcnOblp  ana  ccrtainip,  to  enlarge  ijia"  45tit  fo?  ongfit  an* 
pcareth  beponb  Ijig  leaning,  tohich  ia  a£  great  an  3»j"cp,  ag  to  ab?ibo;c 
bia  gleaning,    3  toaulb  rather  grant,  time  if  a  SJ^an  bebife  £anb  to  X  S.  co.l.  if .b. 
fo?  Jlifc,  the  iScmainber  to  the  nert  ljr.it  fl^alc  of  J  D  anb  Die ;  J.  D.  babing 
Sffue  a  ©aughtcr,  toho  hab  Shtue  a  £on,  ana  then  the  daughter  of  J.  D.  Die, 
anD  then  J.  D.  himfclf  bie,  anb  then  the  €cnaut  fa?  Sife  Die,  that  the  £ou 
of  the  ©aught"  of  J-  D.  fball  babe  the  Eanb. 

<€%e  Cafe  3°  An".  47.  &  jo  E.  3.  27.  tohcre  one,  fiabing  ttoo  ^oiijef  anb  a  Ben.  tos,  107  Co  l 
daughter,  bebifeb  it  to  a  Stranger  foj  %iki  tlje  flcmainber  propinquioribus  >o.  b.  <$&>.  17  a. ' 
<3e  fanguine  puer.  of  the  ©ebifo?  anb  Dicb,  t}i0  ^onjaf  habing  no  Chilb?cn,  but 
big  daughter  habing  ttoo  ©aughtcrgr,  ana  it  i$  holbcn  that  neither  the 
^Sons"  no?  tlje  daughter  can  talte,  fo?  thep  arc  pueri,  anb  not  de  fanguine  pu- 
erorum,  but  the  ttoo  ©aughterg  of  the  daughter  (hall  tafie  fo?  their  libera, 
anb  if  there  tocre  alfo  g>o\\0  of  £on0,  0?  ©aughtcrg.,  rhep  fljoulb  all  tafec  to? 
gether.    3llnb  that  Cfnlb?cu  bo?n  after  the  flcmainber  Yjejleb  (tohich  toaa"  af*  Dy-  3°4.a.co.L.3.b, 
trr  the  ©catlj  of  the  €e(latoj)  fljoulb  take  nothing,  anb  that  the  ncarclf  of 
degree  in  2$Ioob  fftoulb  take,  ana  the  ll^thicjt  in  ©jber  of  ©efcent;  fo?  the 
Wo?b0  hc«  ba  import  no  Ulefpect  of  ©igmtp,,  but  of  ^ojcimitp  of  25Ioob. 
55ut  a  ©ebife  niabe  in  memainber  to  a  corporation  tohcre  there  tg  no  fuch 
10  boiD,  though  there  be  fuclj  a  €o?po?ation  mabe  before  the  wemainbet  fall.  iCo.ji.b.  10.  j:.b. 
othcrtoife,  if  the  co?po?atian  be  begun,  but  no  l^cab  pet  chofe  $lfo  %%■  9  H.  6.  Co/ut'^a. 
2  j.  &  49  E.  %. 

^0  bp  Keble  2  H.  7.  13.  5if  3  bebife  HanDg  in  ficmaisiaei?  tb  the  ^cirg  of  zCo.Si.^Dy.^b. 
J.  S.  it  10  boib,  if  there  be  no  fuel)  J  S.  though  there  be  one,  anb  i^cirg  of  him 
before  the  fiemainber  fall,  19  H.  8.  8.  gjf  %  bebife  Sanb  to  the  Sfibbot  of  ©. 
Peter,  Inhere  it  i$  &  Paul,  the  ©cbife  i0  boib.    9  H.  5.  23.  11  H.  6.  12.  Far- 
rington  anb  Daylyes  Cafe.    <©ne  feifeb  of  Sanb  bebifeb  it  to  A.  fo?  Hifc,  tijc  Co.  l.  i«j4  a 
KcmainDer  unto  B.  in  €ail,  the  ilemainber  unto  the  nert  I^cir  ll^ale  of  the 
©cbifo;,  anb  the  ipeirg  3©aleg  of  tjtjsf  lEoDp,  the  ©ebifo?  bieth,  B.  bicth 
ttithout  Sffiie,  tlje  nert  ^cir  of  the  59cbifo?  toag  a  daughter.    'OThc  cleat 
Opinion  of  the  Cafe  is",  that  the  daughter  u)all  habe  the  2anb  bp  Wap  of 
iKebtrfion,  anb  though  ftc  habe  a  ^on  after  he  u)a!l  not  tane  atoap  the  Sana. 
Chapman's  Cafe,  if  SanD  be  Dcbifeb  to  a  ^torfe,  0?  jpamilp,  oj  ipoufe  it  f^all 
be  unbcrftooD  of  the  l?rir  Principal  of  the  l^oufe,  much  mojc  toljcre  the  proper 
lDo?b  of  I^cir  i0  cro:cfleD ;  bih^re  the  Cafe  i0  boubtful  the  Haiti  fftall  pjccail  CoL;.a  l8 
a0  Mich,  iy  &  16  Eliz.  Dyer  326.  <One  Huntly  habing  EanD  bemifeth  tlje  fame  r  ,  '    ' 
fo?iearg,  renaming  a  flcnt,  anb  after  h"bing  a  ^on  anb  a  daughter,  be*       •»«««■  J P° ■«•»■ 
bifeth  the  iScberfion  to  them,  anb  to  the  tyrit0  of  their  23obic;sf,  anb  fo?  ©c* 
fault  of  Sffuc  of  the  Q3?other  anb  differ,  the  0emainbcr  to  the  flight  $cir£ 
of  the  ©eailo:,  the  23?otf)cr  bicg  toithout  Sfffue,  the  ^iflrr  hath  Siffuc  anb 
bicjs ;  %t  toa0  abjubgeb  tljat  tlje  S^oictp  of  the  fieberfion  anb  flrnt  fftoulD 
return  to  tlje^eir  ofthc^ctoiro?,  pet  the  ^Implication  map  be  fo  erp?cft,  that 
itffiall  change  the  Halt],  ao'  Mich  1?  anb  14  Eliz.  Dyer  303.     One  habing    r      . 
Hanag  CffiiilijsJ  tljat  a  thirD  JDart  u)all  go  to  fjijf  elbeff  ^»on,  anb  the  other 
ttoo  $>azt0  to  four  poungcr  J>onsf,  anb  the  i)tk0  ^aU0  of  tljcic  5S>obieg.  .,_  Cr.  6s6 
3CnQ  if  a  Ctjilb  be  bo?n,  he  fftall  be  l^cir,  anb  if  all  tlje  fine  happen  to  bic 
ujithout  Sffuc  Sl^ale  of  their  0?  anp  of  their  25oDic0,  tljeu  he  toillcb  that 
the  other  ttoo  $art£  ftoulb  rcbert  to  tlje  ^eirg  of  the  ©cbifo?.    5S111  the  no  Man  niaiuhew 
Jiona  but  one  bic;  €hc  (©pinion  toasf,  that  tlje  ^urbibo?  hab  an  (filiate  meaCa(emLaw, 
Cail  in  all  the  fine  $artg,  anb  nothing  fljoulb  rebcrt  a0  pet.  SSrtfc%ffH§?S 

may  ta(;c,  tlvat  is  not 

3Inb  Hill,  y  Eliz.  Dyer  220.  £Dne  habing  SXanb  ^art  in  jrce^mplc  anb  $art  Hf" ind"d 4 Co- .4 ■*>. 
in  jrce-tail,  reciting  bp  W  m\\  tljat  Ijitf  milt  toasJ  botoablc  of  the  tf)ir&  Bn!    uec,aratlon 
l^art  of  all  hitf  Hanbg,  bebtfetfj  unto  he*  the  tljirb  55att  of  all  hi£  Hanbg,  pet 
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flje  fhall  hafcc  But  tlje  thirD  $art  of  the  fce;fimplc :  *But  if  it  hao  been,  g 
giPc  unto  her  fo  much  of  my  Hana^,  ag  fhall  amount  unto  a  full  thirO  ^art 

i  atch  o  3Pr"  7S       of  all  nip  feaWtf,  it  IjaO  occn  othcrtoife ;  fo  here,  %  grant,  tgat  though  tbt£ 

wo.  3+j.  b.  ©cbifc  toill  carrp  it  Out  to  tije  tocrp  iSJcir,  becattfc  no  other  @enfe  appear^ 

to  tijc  Court,  pet  if  SI  tap  6p  mp  Will,  Sf  malic  J:  S.  mp  ffir,  atiD  $  gibe 
unto  mp  faib  ijMr  mp  &anb,  anD  inbecb  tje  i<$  not  fo  much  a&  at  mp  25looD, 
o?  (ass  it  i£  here;  toj(  gibe  to  mp  Jpeir  SB^alr,  OJhich  ijS  mp  Toother  George 
Counden  ;  o?  if  a  2©an  ijaoe  an  J^oilfc  o:  EanH  in  2$o?ough  <s£ngUfl),  anD  bitp 
Sanb*  Iping  within  it,  and  then  op  g)$*  Mill  gibc£  bi£  mm  purcfjafeD 
SanDs?  to  hi£  !|cir  of  hi£  $oufe,  anD  Hano  in  2Eo?ouglj'€ng!tf|,  fo?  the 
raojc  commoDiou^  Hfe  of  it,  it  null  6c  otbermife,  fo?  fjerc  isf  hseres  fa&uius  o^ 

■i  cr.  163. 44-«.  655.  fa&us  not  natus  o?  legitimus :  £0  the  S'otcnt  is?  certain  ant»  not  conjc aural. 

c*6-  3tnU  that  ig  the  JSrafon  of  tlje  Cafe  of  7  E.  6.  Uihere  SanO  i0  DebifcD  to 

tlj?ee  23?ctb?cn  in  €ail,  anD  that  one  ftjoulb  be  i|eir  to  the  other,  thig  mafte£ 
crof£  JficmainOer#. 

wm  anfenfibk  or  re-      $o«>  tfjc  Claufe,  tfjat  the  Eanb  {hall  be  to  the  ^eirs?  S^alcjef  $art  anb  $art 

pugwnt  is  void.  lifee,  uiaH^  it  pet  mo?c  repugnant  ano  infcnfiftlt  j  fo?  if  the  i^eir  6e  p?e* 
ferrets,  that  IftoulD  be  an  $(ntail,  anD  rfjen  none  can  part  toitb  him.  SllnD  if 
|e  meant  that  all,  that  torn  flt$alc£  of  tlje  $ame  anO  #olferitp  ffjoulD  rafee 
together,  ti&cn  tlje  Wo?6  tytit  \0  UJipeb  out,  ano  then  the  ,&ong  (hall  take 
rquatlp  toith  tljeir  f  athcr,  liuc  tlje  Cafe  of  %o  AfT.  (6efo?e;  of  proximiodbus  de 
fanguine,  onO  x%txtltp  time  tfje  Mill  10  unfenriOle,  repugnaut  in  it  fclf,  ano 
of  no  Ccrtaintp,  it  ftiall  Oe  ociD  in  Halo. 

nerby,  Aflienhurit and     Safrtp,  Afhehhurft's  <taft  i^*  cMu\  tftc  fame,  juogaeO  in  tlje  i&ing£  25enc^, 

Curtis.  Term.  Sancfti  Mich.  Anno  Jac.  Reg.  7.  Rot.  ny .  ttdjicl}  toa^  t$i\g't  William  Beard 

feifeO  in  fee  of  a  (fflftefjuage  calico  Beard-Hall  ioit^  tlje  Appurtenance^  in 
Beard  in  Com.  Derby  ljel&  in  ^accage,  naOing  ^ffuc  ttj?ee  ^augEjterief  Eliza- 
beth Emme,  anD  Katharine,  OeOifeO,  tlje  fame  after  Ijijtf  ©eccafe  to  Emme  $i0 
CHift  fo?  €erm  of  ger  Hife,  anD  after  fjer  ©eceafe  tljat  fyi0  <grccuto?£  ujoulO 
receive  tlje  $}oftt0  thereof,  until  t$z  lull  dSum  of  nine  .{Huityeo  PounOiBf 
\o&0  receii3eb,  fo?  tlje  3D?eferment  of  t)i£  ^aug|ter^  in  Carriage  obct  anO 
a&oOe  all  Cfjarge^,  anO  after  tlje  nine  m!nO?eO  ^ounO0  leOieO,  the  faio 
St^efjuage  ftjoulD  remain  to  fiiS  tlig|)t  f  cir£  fl^alej^  fo?  cOer,  %nb  it  |)ij£ 
f$ck0  <3®aU0  ujoulo  OifiurO  fji^f  <!£j:cciito?^  in  rcccitoing  t&e  ^oiiitsf,  t§ac 
tljen  tlieir  <£ftate£  u)oull)  ceafc,  anO  the  Eanti  ffjoulO  Oe  OilsibeO  among  the 
3^augljterg  t^cn  lioing,  anO  OteO  ^  #ne  William  Beard  iDa#  founO  fyi0  $$zit 
S!9ale,  Emme  IjiS  OTife  entreD  anO  Died,  Elizabeth  $0  daughter  after  fittf 
hectare  marrtcO  Ralph  Afhenhurft  ttjc  «S>cfrnoanf,  anO  ftaO  ^ffo^  Randolf 
Afhenhurft  :  9HnH  Francis  Curtis  tlje  plaintiff,  Op  a  Scale  from  William  Beard 
tlje  i?et£  S^alc,  O?oug|jt  IjijS  Sfiction  of  Eje&ione  firme  againff  Ralph  Afhenhurft, 
tnljemipon  tlje  fpecial  ©rrOict  loag  fonnD  ut  fupra,  SnO  concluOcD  tljat  if 
William  Beard  tool  (gjlatc  op  tfte  Mill  in  JlentainDtE  tljen  pro  Quer',  otljcr* 
toil'e  pro  defend.  ^InO  upon  Sfirgumcnt  tlje  Sfuoge^f  gaOe  SluOgment  againff 
tlje  plaintiff. 

lu^gmenr,  23ut  ^cte,  that  upon  tnat  Suogment  a  Writ  of  <£rro?  ferns*  6?ouglit  in 

the  dErcljrquet  Chamber;  311nO  ttji^  St^ogment  of  Coundens  fieing  tlju.af  urg, 
to  to  maintain  the  other,  there  mass  much  Hta&cur  to  mahc  ©iffcrcncc^,  Due 

ho.  1  r.  3S7.         in  the  €nh  Pa'fche  17  Jac.  t$t  3!u0gment  tuajS  aifirnuD. 


Brownl.  t  R.  13. 
Winch.  Ent.  119,  no. 


(  59  )  Elias  Tifdale  verfus  Sir  William  EfFex. 


Covenant. 


ELias  Tifdale  Ojowtht  an  Action  cf  Covenant  againff  J>ir  William  Effex  a 
SSaroittt,  anD  OcdareO  that  it  toa£  agrecO  hettuecn  them,  Op  a  25iH  of 
430,8+7,^69.  b.i74-  3Hrrtrle^  inOcntcO,  in  fanner  anO  jpojm  follGtoing:  f  irft,  tlje  faiO  ^ir  Wil- 
wermeCifc .  Vaugh.  Ham  Eflex  convenit,  promifit  &  agreavit  ad  &  cum  prafato  Elia,  quod  ipfe  idem 
.zo.Buut.  3.R.  t.io+.  Eiias  haberec,  occuparet  &  gauderet,  certain  %ffifo0  fo?  feticn  fcar^f  from  the 
car°zo79  co^'lfibV"  t*«ft  of  tlje  SUnnunctBttoii  next  enfuiug  tlje  ©ate  of  m  25iW,  anO  cobe? 
b.  i+i.  0.  car.  171.  nanteO,  that  he  fhoulO  nuietlp  remobe  fuclj  25uUSiJng^  a0  he  ftjoulO  fet  up 

Cr.  Jac.  91.  J  fij 


Elias  Tifdale  verf.7 

Sir  William  Effex.  S  35 

at  anp  Cimc  toirfjin  ti^ce  Qftontfyg  after  the  <<Sinic,  anb  that  he  iuoulQ  inane 
him  as  gsob  ana  petfett  ©emifc  of  ttje  pjemiffe^,  o?  Jsccuritp  fo?  tije  quiet  *  0.  ,7i.pio.  iJIp  b 
£njoping  of  it,  ag  his  Connfel  fhoula  thinn  fit,  ana  tfic  plaintiff  coBcnant*  Ttecafehere'is  a  by 
cd,.  that  he  mouib  pap  him  220  $ounb.S  a  |9cat  foe  it  During  rS>c  <€ct\n,  anb  Arties  convenit,  &c. 
that  he  mouib  bclibcr  up  tlje  quiet  ^offelfion  of  tljt  Sanb  to  Mv  William  Effex  ^dsBf0* y^lj 
ar  tfjc  €no  of  the  €nm.    3llna  bcdartbtljat  he  cntreb  into  the  %anbg  the  is putUfby  wrong:  ' 
ncrt  ©ap  after  out*  Sabp^ap,  ana  that  one  Henry  Elfing  cntreb  upon  fjim 
aiiD  ejettcb  him,  nno  hath  ijclb  |)im  out  encc  fincc  ;  lefticij  he  lapi*  to  Be 
the  2>?eash  of  his  Covenant  to  ftiS  ©amagc  of  one  thoufanb  3pounb£,  ana 
p?obuccb  in  Court  his  315iII  of  Articles,  batcb  in  Febr.  10  Jacobi,  mhercupon 
the  ©rfenbant  oio  Demur  in  Sam,    ano  ttje  (JSueftions  mere  mabc  tmo. 
Che  firfi,  IBhether  tljiiS  Bicrc  a  nafecb  (Covenant,  0?  amoimtcb  to  a  Seafc 
of  the  Sanb. 

t&fyz  feconb,  Whether  the  Ejectment  Bp   Elfing,   Being  ta&cn  to  Be  BpCr.car:f. 
Wrong,  Becaufe  no  €itlc  mas  Iaib  in  f)tm  (anb  the  Wo?fi  ffjall  Be  taken  -  . 

againft  the  pcabcrj  ftjall  Be  abjubgeb  a  2&?eath  of  coBcnnnt  in  this  Cafe.  Licen«Y9:  il°.\ aH  a' 
"3Hnti  it  mas  abjubgeb  that  this  mas  aSeafe  of  the  Sanb  fo?  7  fearS;  fo?  541  a.  jones.  231.  1 
the  Wo?bS  habere:  occuparet  &  gauderet  tije  SanbS,   arc  the  perfea  !H®ojOS  c™\TJzao%%l'>7? 
to  gitoe  3;ntcr"eff.    2inb  therefore  5  H.  7.  1.  a  licence  to  ocaspp  is  a  Seafc,  2Cro.  I7.  1  Roi.>4>". 
though  10  E.  4.  fecnuth.  to  mane  a  5^ouBt,  that  the  ScfTo?  map  alfo  occupp  ^-7 ^|i&*Sr- 
iDitB  ftira:  13ut  21  H.  6.  37.  Pafton's  <©piivion  S  allc'to;,  that  if  one  licence  me  j'u.  L'bA  W 
to  fom  iji^  Sanb,  tfjat  10  no  Eeafe:  aino  tijerefoje  if  Si  foto  t«e  Sano,  tije 
SDixiner  ftall  reap  it.    %Uo  ;  &4.  Phil.  &  Mar.  Dyer-  150.  #ne  matse  a  Eeafe 
to  another  fo?  life,  &  provifum  eft,,  tSjat  if  tije  Eeffcc  aic  tcit^in  ftrtp  ^tav0, 
t^at  fyen  ni^f  UEvecuto?£  anb  ^trtgn^  fi)onlb  enjop  ifyz  Hanb  in  BijBf  fiigftt  foj 
fo  manp  Hear^,  a0  ffpjulo  Be  Beftinb  of  the  60  from  tije  ©ate'of  the  Scafe. 
3fiuo  ttje  <©pinicn  ot  tfie  Court  Xoag,  that  it  Xoag  But  a  Covenant.    25ut  fio.  iH.  a.  i?i.  b.  t 
^ere  i^  a  certain  €crm  from  tije  beginning,  anb  certain  &CM0  anb  €oBe^  Sf;  '"r0' Ai8d's9s" 
naut^  on  Both  fibeg,  importing  p?efent  ^offeiTton  cf  the  laiib,  anb  the  Cobc*  mo.'4so.  + ' 

nant  follotoing  i^  But  jn  majorem  cautelam,  that  he  might  acquire  Better  3fif* 
Turancc  Bp  fine  0?  the  line,  0?  collateral  ^ecuritp.    3Ilna  the  JBojb  convenit 
in  thi£  €afe  founb^  not  pjoperlp  in  Covenant,  But  in  Agreement,    ^nb  fo 
1  E.  6.  anb  37  H.  8.  Broo.  jjcafes  60.  convenit  &  conceflit  to  one  that  he  ftjould  z era  107. pu>.  n4.a. 
Ijatte  mp  Hanb  10  a  ILeafe,    Silnb  pet  in  ttjat  Cafe  conceflit  ig  not  fo  much  DYn  b' lCr  10? 
a  ^am,  a.^  an  Agreement.  l  Ra  8+?< 

€0  the  feconb  ^oint,  it  U)a«f  abjubgcb  no  55?cach  of  CoBcuant;  pet  it  toa^  covenant  that  the  Ler- 
agrrcb,  ag  the  23ooh^  are,  20  H  7.  12.  &  46  E.  3.  y.  3'f  the  IcITo?  eject  hi^  ,ee  A"11  eniny  b'n^ 
Heffee,  he  map  Bane  an  Action  of  Cobcnont;  anb  12  H.  4.  3.  %l  a  $arfon  mW&^vTE 
mafte  a  Seafe  fo?  fear^,  anb  then  refign,  it  i^  a  ^?cach  of  CoBcnant,  But  a.aj7.B..ant."iv4Co" 
the  Sam  fhall  nener  jubgf,  tl?at  S  caucnant  againff  tfje  Wrongful  ^Itt  of  o.'Eb,\f  c2°cf';ra- 
i&tranger^,  crccpt  mp  Covenant  crpjefsi  to  that^urpofcj  fo?  the  Sam  it  wincb.^y'.  \t\v.  \\l\ 
felf  both  befenb  cnerp  S^an  againft  mjong,  anb  therefore  26  H.  8.3.  %i  %  ptn^si^\7». 
marrant  ILanb  unto  pou  erp?rfip,  pet  %  «)aH  not  befenb  againft  to?tibtt£  €\k  joncs^^.Too; 
trie^:  25ut  Mich,  ij  anb  16  Eliz.  Dier  328.  an  et'pjef^  AfTumpfit,  that  the  Sefs  s.\  saund.  178.  s  Co. 
fee  Ujall  enjop  quiete  &  pacifice  abfq;  interruptione  alicujus,  mill  Billb  me  again!!  lo^lkTT™7*' 
SEHrong^;  anb  Hill.  33  Eliz.  Wilfon  anb  Fofter  B?oug}jt  an  Sttion  of  Coocnant  1  Lk  29.  3  ie'o.  44." 
againft  Leonard  Mapes  in  the  fting's  ©cnclj,  anb  tile  Cafe  t»a£  tfjUiS,  that  ^rf  ii'"ij  va'ugh' 
Mapes  haB  Icafeb  unto  them  the  f^atfonage  of  Brankefter  fo?  a  Hear,  anb  co?  1x7-  «  Ro'i-  4so.Lev.' 
benantcbto  fabe  tljem  garmlef^  concerning  the  ^emiffe^,  anb  the  ^P?oSt^  l^^'dV^'c?" 
of  the  fame  to  Be  recciBcb  fo:  that  fear  agatult  one  Blunk,  |)arfon  of  Branke-  ja'c:  /s'un.w'ow! 
fter,  anb  thep  allcbgcb  that  Blunk  the  ^5arfon  hab  ejectcb  tljem  mitljin  ttje  10°-  >i<°-+3°-Vaust'- 
fear:  3Hnb  though  that  mere  tancn  Bp  the  Court  to  Be  n  Wrongful  <ejeit* 17'117* 
ment ;  fo?  though  he  mere  Jparfon,  pet  there  might  Be  manp  OTap£  to  mafte 
hi^  Ejectment  Wrongful,  anb  the  Wojft  fhall  be  tancn  againll  the  ^Dleabcr, 
pet  ir  mas  abjubgeb  that  the  Concnaht  iaa£  Broken  fo?  tmo  f5eafong ;  (©ne, 
that  it  ma^  to  fane  harmless  fo?  rfie  Receipt  of  the  $?oht#,  the  other  againft 
a  perron  certain ;  Both  tohich  oio  import  that  thep  HjoulbrecciBc  no  S^arm 
Bp  tfjat  ^arfon  touching  the  $?o6t£* 


F  2  Hat- 


Harrrington  verf.?  Drury  verf.] 
Z6  Deane.  S  Kent.  ' 


(  40  )  Harrington  verfus  Deane. 

Term'mo  S.  Hill.  Anno  10  Jac.  Reg.  Rot.  3230. 

/ 

^'AccouncSs-  .'"  npHomas  Harrington  6?ougI)t  an  motion  of  Account  agatnfr  John  Deane, 
borough  London.  cf  |  to  tender  t)im  an  Account  of  ttoo  Bundled  fi)ound£  of  Sl^onep,  rcccibeb 
ByCCwhofeRhaCndsr'and  "  bp  tBe  If  and  of  £>it  John  Rotheram  fcnig&t,  &c.  €fic  defendant  pleaded 
to  whoft  ure.  "  tBat  Be  toag  neber  Big  ftecciber  of  anp  fucB  £um  03  anp  f>art  thereof,  op  the 

i;?lVoa°coZL  cc  JN11D0  Of  t&C  faid  <§ir  John  Rotheram. 

T7i.a.      '  "  C&e  fjurp  find  tBat  t&e  faid  &tr  John  Rotheram  toag  indebted  unto  Har- 

Mefme  Ca.  v.  Moor.    «  ringCOn  in  ttoo  Bund?cd  pounds,  and  tBat  Harrington  totllcd  Deane  to  re? 

frf  Atf&ft  $!  ffiS  "  QUI"  anD  reccibe  ttje  SSBonep  of  Rotheram  fo?  film,  toBereupon  Rotheram 

the  Defendant  fhouid  "  p?ape  0  Deane  to  Bo?toto  ttoo  fiund?ed  $oundg  fo?  fjim  of  anp  23odp,  and 

MonevreaSori^  "  ro  PaP  i£  ot,cr  f!:om  ftim  I,nt0  Harrington,  and  fie  acco?dinglp  Bo?rotoed  ttoo 

s.  becaufe  he  had  a  "  founDjed  $ound3  of  one  ®B?g.  Stanhop  fo?  Rotheram,  and  receibed  it  of  fjec 

^olTltVrecjohnRoe.  "  ta  P^P  °*et  unt0  Harrington,,  anD  Be  appointed  \yi$  JMife  acco?bing!p  to 

thl r"»,°and' sir  joA»  fc  pap  it  ober  unto  Harrington,  anb  Rotheram  gabe  23ond  to  2l9?g.  Stanhope 

Rotheram  was  bound  «  fo,  jt>    g£n&  jf  Up0tl  tjje  tDtjole  fatter,  &c.  3ilnb  it  toag  abjubged  una 

to  m.s.  tor  lt.         vocg-  f^at  t^c  3jlttion  to£J0  tof|j  fyougjjr,  mid  tfjat  trje  ©erditt  did  maintain 

it,  in  fo:t  as  it  toa£  laid,  fo?  it  appears  platnlp  from  t£e  Spinning  to  the 

<£nd  of  tije  Cafe,  tijat  Deane  trjc  defendant  toag  made,  and  toofe  upon  Bint 

■if"  oiks  up  to  6e  j>ccbant  ai£f  tuell  to  Harrington,  to  a^fe  anb  rcceibe  ttoo  gunb?cb  ^ounbiar, 

onX't.Xc  was  not  ajQf  to  Rotheram,  to  Bo?roto,  toBcre  Be  could,  ttoo  Bund?cd  $oun&g,  anb  tBat 

then  in  being.  not  „njp  t0  tjjC  <g;ntcnt,  to  paf£  it  ober  unto  Harrington,  But  toitl)  an  ex* 

p?cfg  CommiOion  to  pap  it  ofcer  inbf cb.    23otft  totjic^  Commiffiong  tfe  bib  ac^ 

cojainglp  execute  in  all  tfye  $att&,  fo  tljat  t|oug!)  it  appear  not  tJ)at  S^jjf. 

Stanhop  lent  ti)e  Jttt^onep,  to  bz  paib  otoet  unto  Harrington,  yet  it  ig  founb 

t^at  Deane  reccibcb  it,  a$  lent  to  Rotherham,  tofjereBp  it  became  Rotheram's 

2^onep3  tjje  ratfjer  bJtjcn  $e  rjab  giben  25onb  fo?  it;  anb  tjjat  ttje  fame  l5e* 

ccipt  Vnajsi  to  pap  ober  unto  Harrington,  bp  5Fo?tc  of  tfjc  firjc  Commtulon  rccet^ 

beD  from  Rotheram  anb  tj)e  intention  of  Deane  Ijmifcff. 

g>a  ajef  in  tr)e  fame  3[nftant  it  became  firff  Rotheram's  S^oncp  anb  Bp  Bint 

a£  it  tuajS  Dclibereb  Ober  unto  Deane  to  Be  paib  unto  Harrington  fo?  tjitf 

TBebt,  ftftougft  it  neber  came  to  Rotheram's  oton  Jpanb  arxuallp)  ^Inb  fo  it 

Became  Harrington's  <2^oncp  reccibcb  Bp  t|)e  i^anb^  of  Rotheram,  according  to 

t^e  ©eclartation. 

31lnb  tgouglj  tlje  25oor^  of  1  E.  f .  anb  otftcr  23oor^  Be,  that  if  A.  beliber 

Stem's1,  dv'io  S©onep  ober  to  B.  to  belibrr  and  pap  ober  to  C.  that  in  tni^f  Cafe  B.  10  an= 

'  fmerable  to  ttoo  Sfictions?  of  Account  conditionallp  a^  tfie  23oofeiff  are,  pet  ag 

trji^  Cafe  i£,   Rotheram  could  neber  Babe  Bad  an  ^laion  of  Sllccoimt  againft 

Deane  fo?  fjtiS  Hl^onep,  Becaufe  Be  Bad  Iput  Btmfelf  out  of  tBe  ^?opcrtp  of  it, 

Dy.49a.cr.jac.684.  Bp  appointing  Deane  to  pap  it  ober  unto  Harrington  fo?  fyigi&ebt,  andHar- 

rington  fjad  accepted  it,  and  made  it  rji£  ^attefattton  Bp  appointing  Deane 

to  receibe  it  bp  ttje  i^anbs  of  Rotheram,  anb  Deane  Bab  receibed  it  to  tfiat 

SJfntent,  and  in  dEjrecutton  of  all  $artg  of  t()at  Agreement,  and  fo  all  $ar* 

tug  tocre  Bound  Bp  it. 

(  41  )  Drury  -verfus  Kent.    Q.  Imped.  -v 

Prohibition  or  watte  |^\Rury  B?ougr)t  a  Quare  Imped,  againff  Kent  tfie  3[»cumBcnt  andotBftjefi 
'H-'p^'-ffr116!' $  D  anb  uPon  ^nrmife  made  to  tfte  Court,  tfjat  Kent  did  fell  €imBer  upon 
a  ,  1  co! 49.  a°'b.  n.  trje  CilcBe,  and  upon  tlje  Eandg  of  CoppBoIder^,  tjoldtng  of  a  SJ?ano?  §^ar» 
6  b'J 'niCRo98s'1l>"  ccl  o£  r^e  ^ca°cVy  *9*  Court  granted  a  ^?orjiBitton. 


Pine 


Pine  verf.?  Cumberland  ver/,7 

Leicefter.  s  Cumberland.       \  B? 


(  42  )  Pine  againft  the  Count efs  of  Leicefter.    Debt,; 


H 


"ugh  Pine  of  Lincolns  Inn  b?ougfit  an  Action  of  ZDebt  in  tjje  CouhfP  of  &*&  ^Arrearage's  of 
L  againf!  the  CountefS  of  Leicefter,  and  declares  that  tht  <£arl  £en[  "*u '«*!.• 

"  of  Leicefter  being  feifed  in  fee  of  ti)c  £@anoj  of  Cleobury  in  the  Couutp  of  * vm %!&% 
"  Salop  granteb  a  Sent  Charge  of  100  pounds'  per  annum,  out  of  the  StBanor 
"  unto  one  Fofter  and  his  Wih  fo?  their  Sides,  and  then  laps  the  ©cath  of 
fe  the  Uo:b  of  Leicefter,  and  holn  the  fl?ano?  came  to  mp  top,  and  then  the 
"  ©eatn/of  Fofter  and  his  Wife  laff :  3End  note  he  as  a2j:rcuto?  to  Fofter  ana 
"  his  Wife  brought  this  SGaion  fo?  Arrearages  of  dent  incurred  in  their  £ifc 
"  tohile  the  fl^ano?  toas  in  tftc  J^andS  of  the  Sadp,  and  this  3£aion  being 
tc  laid  in  a  Countp,  to&ere  it  toaS  fuppofed  Pine  teas  flrong;  it  toas  mobed 
to  be  laid  in  a  mo?e  indifferent  <&hirc;  Whereupon  %  faid,  that  thep  mere    c    "1 
not  tocll  adbifed ;  fo;  this  Rind  of  Stoion  of  ©cbt  toas  local,  and  muff  needs  be  \  cT^cco^' 
laid  inhere  rtt)c  Hand  toas5  becaufe  the  Sadp  toas  not  chargeable,  but  in  '8'*',,0+>l68-7Co.2, 
Seipect  of  the  poffeffion,  tobercupon  Serjeant  Harris  being  not  tf  Counfe!  in  b-,Cr0185' 
this  Cafe,  confefled  it  had  been  fo  adjudged  in  another  Cafe, 

(  43  )  Cumberland  verfus  Cumberland. 

T^c  <£arl  of  Cumberland  b?ougbt  an  SHaion  of  Majle  again}!  the  Counters  zR0.657.M0  8& 
of  Cumberland  ©otoagcr,  and  laid  rhc  3©affe  in  the  Writ  among  other  Wafteby  ^  Eari  a- 
€fitngs  in  the  Cafile  of  Burgeham  (but  did  no  othcrtoife  affign  anp  €oton  ffitS01 
toftcre  the  Caftle  Rood)  and  other  Waffs  tn  tlje  €otonS  of  Burgeham  Flax-  iac-  amifc- 
bridge,  and  Appleby,  and  then  in  big  declaration  afligned  I©afte  in  the  ©la.  Yd^-  c,0!\^b' 
ces  and  CotonS  mentioned  in  the  Writ,  and  one  other  €oton  called  Lan^ton  *<&  s. ap.'isi.Va 
not  contained  in  the  Writ,  tohereupon  18  federal  SfTucs  toere  joined   tohere*  l87# 
of  one  toas  concerning  the  Reparation  of  tht  Caftlc  of  Burgeham,  and  none 
concerning  anp  Ching  of  Flaxbridge.  3lnd  there  toaS  one  ven.  fac.  fo?  tije  ^rial 
of  all  thefc  3!flu?0j  tohich  did  arife  from  the  €otonS  of  Burgeham,  Appleby, 
and  Flaxbridge,  tohereupon  after  €rial  of  thefc  5f(fueS,  tofjereof  14  toere  found 
fo?  the  CountefS,  and  four  fo?  the  <£arl,  and  potion  made  in  Sfirrcfi  of  Sfudg* 
ment  fo?  9£iS*€rial  bp  the  Counfrl  of  the  defendant.    3ft  toas  refolbed  bv 
the  Court,  though  thep  toere  all  fcbcral  giflueS,  and  might  be  tried  hv  re^ 
beral  ven.  fac.  and  then  ebetp  ven  fac.  tfjould  ftabe  come  from  the  place  toljere 
the  particular  Sffue  did  arife,  pet  in  fitch  Cafes  as  this,  one  ven.  fac' was  al-  zOo.85.3cro.  „4 
lowed  to  try  them  all  for  avoiding  of  Multiplicity,  but  then  rhat  ven.  fac  mull  arire  8'6- z  Cro^°  3  Cr! 
from  oil  the  places,  from  tohenec  all  the  SlTucs  bo  arife,  and  from  no  mm  fcr^^oo 'It 
as  a  Common  ven.  fac.  foj  one  3t(Tuc  ought  to  be  t  |^oto  hexe  tlje  ven.  fac  Co-  "*  '^- b- 
offended  in  hoth  thefe  j  fo?  the  ven.  fac.  did  not  come  inter  alia  de  vicineto  caftri  lCr0239-1  i*°"*i*. 
de  Burgeham,  fo?  a  Cajile  totll  bear  3ilbenue  but  from  the  Coton  of  Burgeham 
as  if  it  mud  be  tinderfiocd  to  be  in  the  €oton,  tohich  is  not  fo   though  d 
^ariu)  Churcb  Iball  be  intended  toitljin  tlje  ^arilh. 

€he  ot^er  fault  toaS,  that  the  ven.  fac.  toaS  atoarded  from  one  €oton  in- 
ter alia,  from  toftence  no  ^fffuc  bid  arife,  tohich  alfo  toas  not  allotoable « 
tohercttnto  tlje  plaintiffs  Counfcl  gabe  tljefe  3Cnftoers,  that  this  ven.  fac! 
though  it  toere  but  one  in  fafto,  -pet  in  tlje  Sato  and  aEffett  it  toas  as  fcberal 
and  tljen  it  might  be  tooid  and  aboided  fo?  one  Sffue,  and  pet  ftand  good  fo? 
otber  Sffwcs,  toljerein  thofe  jpaults  toere  not.    3flnd  the  rather  as  tbiS  Cafe  F.N.BUiF.zSumA 
toas,  becaufe  thefe  faults  of  the  ven.  fac.  toere  concerning  tljefe  3f(fues  crilp,  &  '  cr-  i0+-  +"■ J 
that  toere  found  fo?  the  defendant,  and  ffoe  fijould  not  be  rrceibrd  to  affign  scl%9 't7cn w."' 
fault  o>  €rro?  in  that  made  for  Ijcr.    JDhercunto  it  toas  anftoered  Bp  the 
Courr,  that  tlje  ven.  fac.  being  one  indeed,  could  not  be  made  good  in  fJart 
and  boid  in  ©art,  and  efpeciallp  tohcre  a  €oton  toas  added  to  tlje  ven.  facias' 
tohich  could  not  be  applied  mo?e  to  one  Sffue,  than  to  another,  and  thereto?^ 
toas  bicious  to  all,  and  being  tlje  fault  of  the  Court,  toas  to  be  difallotoed 
bp  them  ex  officio,  though,  the  ©cfendaut  faid  nothing. 


€ljc 


Cope  verf.7  John  JonV?  Dawtries^ 
38  Lewyn.      S  Q/*«  S  Cafi-        I 


variance  between  .^fte  crljer  fault  toa£,  tljat  trje  afltgning  of  liafte  in  ti}c  <@rclaration  in 
the  Derda0aZ,a1' and  a  Cotim  not  racntioncD  in  ffje  Writ,  mass  a  Variance  from  fije  <®?iginoI,  anD 
i  c.o.  z71,  isi,  isz.  a  f  anit  uncurnble  to  tlje  nipoJc  IB?it,  anD  tfje  fault  in  tile  declaration  re* 
jon«  jo4.  main^,  anD  ijef  to  be  pleaDcD  in  trje  Abatement  of  tfje  Writ,  tobereupon 

^fuDgment  in  as?  giben  qd.  caffetur  Bre.  anD  tfje  plaintiff  refelPcD  to  tafte  a 

mm  Writ,  anD  begin  again. 

(  44  )  Cope  w/«j  Lewyn.    Affumpfit. 

COpe  b?ougbr  an  Affumpfit  againjt  Lewyn,  anb  occlarcb  upon  a  $?omifc 
mobe  to  ttje  gfntcfiate,  anD  tfjen  lapettj  tfje  <©eotfj  of  tfje  3!ntefrate,  anb 
SSw5teSBI*  tbat  m  aUDininiftration  of  W  &*<&$  toasi  coinmirtcb  to  pirn  bp  tpe  TBiftjop, 
Browni.  r.  9  winch.  &c.  <%\\  <^t\\}  fa\ring  tpat  t}c  DiD  not  fap,  t&at  rje  pjobuccb  §i0  Setter^  of  3&0* 
&  w'bfiCoValminittratioiiin  Court i  Upon  SlTue  non  Affumpfit,  it  toa£  founD  fo?  tpe 
a  cro.  4o9. Record,  plaintiff,  anD  upon  potion  of  Hutton  in  3Urreft  of  SIuDgment,  trje  Court 
r3;zll'™v°*w  toasf  of  Opinion,  tljat  tfje  plaintiff  couiD  not  rjabe  SuDgmcnt,  fo?  it  i0  of 
i8Co.'88.».5>co.a4-  tfje  ^ubffancc  of  tfje  Action  ttjat  be  be  a  fufficient  3tlDminilrrato?,  anD  rrjougtj 
£c£'™"5i-;£  &  &at&  PIcflofD  if  i0>  Pct  &e  muff  ^eto  if  t0  f^e  ^ourt,  tfjat  it  map  appear 
Dy.13j.pio  277.  *'.  z76. t0  t^em  tftat  it  i0  a0  be  |)att)  pleaDeb,  a0  upon  a  pica  upon  a  <©eeD,  tlje 
3  Co.  4i.  38.  a.  poit  ^cea  niU0  sjc  (fjcojcD  in  court }  ^nb  tfje  ©cfenbant  map  Drnptrje  Committing 
3  Le.^j^  Co."!  of  tbe  3itDminiiiration,  notmitrjftanDing  tfjat  he  patrj  Eettensf.  §ct  Serjeant 
ii|;  a.  sid.  58, 249.  Harris  p?oDuccD  a  $?ctiDent  out  of  tbe  3^ing«s  SSencfj,  Trin.  12  Jac.  inljere  one 
myJ£$iMw-  Barret  teoug&t  a»  Action  upon  tbe  Cafe  ogainff  one  Winchcombe,  ^SIjcrtjT  of 
10  i7  car.  1.  cap.  s.  Oxfordfhire,  anD  DedarcD,  t&nt  Unjcrea£  upon  an  Action  of  ©ebt  brought  bp 
EoftiYs.  ifal/V-  Si"1  a^  «ft«aUQ?  to  one  Lancelot  Barret  againffc  one  Long  t|)e  ©efenDant,  tfle 
a.  9H.  e.  n.b.ioH.  <2^fenbant  tjab  bin*  in  Cu|toD|>  upon  a  capias  utlegatum,  anD  fujfeteD  tjim  to 
Ap^/vei  jj'wo  ffranj;  notbJitbfianDing  tbe  erception,  3|uDgment  ma£  giben  foj  tfje  patntiff* 
■2.9-l .a.a8y.b.  8  e.  4.  'But  tljat  biffcrsf  from  tlje  fojm^r,  fo?  t^e  €fcape  ma^  a  Wrong  bone  to  tj)e 
Exe'cmor'  bnnes  Aai  <C]ceatto?  ^imfelf,  tbougb  it  be  true  tbat  tlje  ^amage^  to  be  recobereb  'ftall 
onsofEfcapenotfhew-  be  3ll(fet^  in  Iji^  i|anD^  i  fo?  fo  (ball  tbep  be  in  all  pofieflbjp  CwfpafleiEf,  %nb 
inS  the  Teftament.    ajfo  £^e  ^otiuctns  of  bt£  Setter^  in  l)i^  fitfi  Action  i^  fomem^at.  ♦ 


(  4rS  )  John  Jon'j  Ctf/e. 

Court  of  Ward*.  Out  of  the  Court  of  Wards  came  this  Cafe  unto  us. 

Lincoln.  1  1  $01!  a  Mandamus  after  the  ©carp  Of  John  Jon,  it  matf  founb  tljat  die 

Repugnancy  in  office   \^  obitus  fui  !je  \3)a0  feifcb  in  Dom.  fuo  ut  de  fedo  of  tfje  Sl^ano?,  calleD 
makes  k  void.  Sutton's  21?ano?  211  Barrow.    3IlnD  tbat  fye  being  fo  fcifeD  poftea  fcilicet  10  Mar- 

tii  42  Eliz.  DiD  tberefo?e  infeoff  one  Winchcombe  to  tlje  Mt  of  bimfelf  f o?  3tifr, 
ttje  iHemainDcr  to  Welcome  in  fee,  anD  tljen  conduDe^  quod  prsd. 

John  Jon  fie  de  omnibus  did.  pr^miffis  modo  &  forma  fupradidis  feifitus  exiftens  de 
tali  ftatu  fuo  de  eifdem  obiit  fie  inde  feifitus  12  Martii  8  Jac.  3HnD  mp  lto?D  cfticf 
25aron  anD  %  ruIeD  rpjg  Office  to  be  PoiD  fo?  tlje  Sepugnancp  of  tfje  finDing 
of  tlje  <fiff  ate5  bjfjereof  §e  DieD  feifcb,  anb  fo  o?bereD  a  ncm  <©&ce  to  be  founb. 

(  45  )  Dawtries  Cafe.     Wards. 

A$D  aiiotfjcr  Cafe  teas?  tfti^.  3En  Office  ma£  founD  ip  CommiCtoneriSS 
afrer  tfte  ®catfj  of  William  Dawtry  oEfcjuke,  at  Chichefter,  bJbercupon  a 
of  the  fVrft  Office.  Melius  Inquirend.  tucnt  fo?tb  anD  rccitcD_,  but  tl)u0,  Cum  per  quandam  inquifitio- 
nem  captam  Chichefter  compertum  exifti^  &c.  3EnD  Dotb  not  fap  tljat  it  ma*? 
etttjcr  bp  Cominiluon  0?  Writ,,  0?  bcfo?e  inborn;  tDljcrcupon  toe  fjcld  it  boiD, 
anD  f\)t  £Dfficc  tljat  U)a£  tauen  upon  rfjc  Melius  Inquirend.  f  0?  bp  tjjc  Melius 
it  muff  appear^  tljat  tjje  fitji  Office  toa^  bp  Warrant.  2Duc  if  it  IjaD  been 
virtute  commiffionis,  0?  de  mandato  noftro,  laihitfy  10  UIlDcrfiooD  bp  Writ,  it 

tooulD  babe  been  gooD  cnouglj,  altljougfj  it  fjaD  not  been  faiD  befoje  mborn, 
fo?  fo  tije.f  ?cfibentst  are  ufual. 

z  Cowper 


Cow  per  verf.  ? 

Andrews.       \  39 


(  47  ■)  Cowper  verfus  Andrews.  Prohibition. 

iKenden  Cowper  B?inirsf  a  3&?ohibition  againfr  Roger  Andrews,   £>icar  of  Mich.  w  ;ac.  Ro& 
_  F  Cowfield,  ti)at  ttiijercaiSf  Thomas  Lord  de  la  Ware  toast  heccfofoje  fcifcD  in  ^v 
fee  of  140  3fic?e£  of  lanD  in  Cowfield,   late  parcel  of  an  Ancient  $axh  M^'demnmustwi 
calico  Ewhurft  fS>arft,  latelp  impaled  ana  rcpienifijfD  frith  3Peer,  ana  fo  fci^ Park-  two  shillings  a 
feD,  he  ana  all  thofe,  toftofe  €ffate  |jc  baD  in  the  fame  140  2&cre£,  and  all  the  S^^iMS 
3P armcr$  ono  <0rcupictS  thereof  habe  ufcD  Cime  out  of  S©inD   to  pan  the  killed  in  the  Park« 
a^icar  of  Cowfield  fo?  the  €irae  being  ttoo  ^hilling*  a  gear,  anD  one  £>tjoul*  £h  &™  T  %*" 
Her  of  cberp  thirb  3£eer,  that  toithin  the  fame  $ar&  fhoulD  6c  RillcD,  in  full  Entr.609.  Godb.z57'. 
Satisfaction  of  al    CithcS,  renctoing  upon  tlje  fame  140  %tztgt,  tohich  the  SuVuch^^K 
mcat0  habe  altoapS  accepteb  in  ©ifcijargc  of  all  €ithe<$;  3hd  then  DeDucetb  8<s3.  apI:\$7'.  d\c 
Doton  the  140  SictcS  to  himfelf,  ana  then  fftctoS,  that  though  he  tenD:eD  tjje  Se,Br-Ili  mn(\w 
ttoo  Shillings  bp  the  gear  in  fuch  gears ;   ant»  though  in  the  fame  there  m* ''9%.  p!?I7£ ' 
toere  no  ©ccr  BilleD,    pet  the  ©cfrnbant  refufeD  to  receive  the  fame  ttoo 
©billings  befo?cmentioncD  to  be  tcnDzcD,  and  fues  him  fo?  €i'tfics  in  $5inD 
for  thofe  gear  if. 

€he  ©efenDant  bp  p?oteffatiou  heaping  the  f^irfcription  fo?  fdea  faith,  Hu«.  ys  Qi*n 
tljat  the  ^arfe  long  bcfo?e  the  €ime  of  tljc  Subftcactign  of  the  €itiies  afo?e?  what  was  the  jUdg- 
faih  teas  DifparhcD,  anD  tlje  ©eer  in  tfjc  fame  Being  utterly  DeftropcD  am>  ™X  n?  a&"be 
RillcD  bp  the  (©ccupicrS  anD  $oflcffbrs  of  tfye  faiD  l^arfe,  anD  all  the  >°g  reported  by  mw 
JLanDS  iping  toithin  the  faiD  parit  toere  conberteD  into  arable  SanD  anD  8%-dVhe  o°"-e 
failure,  anD  fo  remain  ;  anD  becaufe  the  plaintiff  after  the  ©ifparking  of  3m  E  %£  car"': 
the  $arR  tooulD  not  pap  <3FitfjcS  fo?  the  Cattle  anD  co?n,  §c.  therefore  he  ^hehjnt  ?ob*TJi 
fucD  him ;  tohrreupon  the  plaintiff  DcmurrcD  in  Sato.  \  SSnS  JSS- 

Handing  the  difparfc- 
ing:  Cf?scfe  and  Warberton,  That  by  the  difpirking  the  Modus  was  detained,  and  Tithes  fhould  be  paid  in  Kind.  Ces  Cafe  dit  arguendo 
d' ea'  adj' q' 1' mod' cominues,  Hint.  y8.  Winch  4.5.  Accord,  fe  ne  luit  adj"  mes  in  1' Mergent  la  e'  adj'  Accord   al    Winch  Mo.  509. 


•She  firjt  great  fdoint  is  : 

%l  a  $arh  habe  been  fo  <€ime  out  of  St^inD,  and  a  certain  £um  of  Sl^o* 
ncp  habe  iifutoife  Been  paiD  €tmc  out  of  S^inD  fo?  all  €ithe^  of  it,  anD 
then' the  parh  Be  laiD  open,  anD  all  the  ©eer  DcfiropeD  Bp  the  (©toner; 
ana  further  Bp  SnOgment  in  a  Quo  Warranto,  the  ^arFt  fo^ejuDgeDj  anD  tj)e 
HiBerticjS  of  ^aru  refeifeD.  QLtyc  <©ucfiion  i0,  tohether  noto  the  f  ojm  of 
2Eithing  Be  periffieD,  anD  the  €ithe  in  SinD  map  Be  requireD,  a^f  of  office 
3lonD,  Bccaufe  noto  it  $0  no  f>arfe  neither  de  jure,  noj  de  fado. 

^Tlje  feconD  great  ^oint. 

Silgain,  aji  thi0  Cafe  i0,  if  the  ^Jcfcription  habe  Been  to  pap  2$oncp3 
anD  fome  ^art  of  eberp  thiro  ©eer  feif leD  in  that  *©jounD,  then  if  the  §darfe 
Be  totallp  DifparfeeD,  ag  before,  Bp  the  *0toner,  anD  Bp  ^fiiDgirient  of  the 
State  ;  t§an  tohether  the  ^?efcnption  be  ceafcD,  anD  tlje  €mjitft  DcmanDable 
in  JJinD  from  thenceforth. 

3G£  to  the  firft  ^oint,  3f  holD  that  tQe  fem  of  tithing  remain^,  though  To  the  m  Point,  n 
the  Eibertp  of  $arfc,  anD  fo  the  legal  $arft  be  lott,  fo?  it  is?  the  SonD,  tohcre*  SuttI7y7a'y8RoAc'c'ord" 
of  tlje  ^arh   conOff^,  that  i$  to  pielD  €ithe  o?  anp  thing  in  lieu  of  it,  anD  Degg.310. ' 
the  ^arft,  ag  it  i$  but  a  Eibertp,  ig  a  Ching  3fnco?po?eaI3  anD  an  S»nagi= 
narp  pjibilcDge  concerning  that  SanD,  anD  can  pielD  no  ^?ofit  to  the  (©toner, 
anD  therefore  no  €entf)  of  the  ^?o6t  to  the  ^arfon. 

3llnD  therefore  in  hi^f  ^?efcription,  he  might  habe  laiD  it  in  the  3!anD,  anD  6Co.66.b.  pio.  n9. 
might  Babe  omitteD  the  ^ame  of  $arR,  fo?  if  the  $arft  toere  enlargeD  0?  b- 
flraitneD,  ^?efcription  holDiEf  fo?  the  olD  <J5?ounD.  ' 

31lnD  inthiiS  $oint  Lutceral's  cafe  igto  all  purpofesf  mo?c  ffrong,  than  tfyig  suit  for  Eftovert  when 
Cafe;  pet  %  grant,  that  if  a  3©an  habe  Common  of  <£ttobcr*s?  to  hi^f  ^oufe,  coe."5.ure  ,s down'  * 
anD  fuffr r  hi£  i^oufe  to  fall  Doton,  he  can  note  claim  no  Cffobcra' ;  anD  if  fie 
^>uc  fo?it,  anD  the  oifjcr  plcab  that  hi#  ^)oufc  ig  Doton,  In:  ffioll  not  habe  iSH.7,9.  ioh.mj. 
9(uDgment  toith  a  Ceafing  of  <£recution,ti*U  fjc  habe  re?cDifteD  fji^  ^oufe,  &g 
in  a  Warrancia  Chart*,  0?  a  H9?it  of  9lr)cfne,  topcre  the  3McnDant  plcabjsf  that, 
he  is  not  fucD  no?  DiKroincD,  Ije  u)all  habe  3i'uDgmcnt,  but  no  Cjrccution  fo?  M<°  n«e.  *at  the 

trip  3fjipfpl1t  Defendant  may  plead 

ipe   ^yf  PieiU.       .  .in  this  Cafe  of  Adifa 

M>o  in  n  Mint  of  <©otocr  ogatnfl  the  i^cir,  if  Ije  pleaD  tfjat  tlje  3DcmanDant  ofEftows,  nui  tort 
Dctain^the  (fibiDenre,  he  fhall  Ijnbc  S(uDgmcnt  p?efcntlp,  toith  a  Ceffet  exe-  nuldiffeif,n' 

cutio. 
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cutio.    QBiit  in  tt)c  Cafe  of  €-jiobcr£  tfce  ^plaintiff  ffcall  be  barrrb,  for  at  ttjc 

<Zi\m  of  trjc  Action  brought  be  bath  no  f!tgijt  of  <gftobcr£,but it  ig  in  ^ufpencc, 

^Co.87-b  anD  thcrctoje  it  ig  not  a  perpetual  but  a  Cempo?al  25arr,  anb  if  ijc  re;ebis 

fie  bis  ijoufe  in  tt)e  fame  3£lacc,  he  fhall  habe  hi£  4Effober£  again.    31nb  la 


Qnsere. 
Co.  L.  593 


b.  6  Co. 
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As  to  the  fecond  Point; 
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3  thinn,  if  he  hab  pulleb  botun  )f$ti^  ^oufe  anb  built  it  again,  Tamen  qusre, 
if  he  b?ing  an  MiXi^c  0?  Quod  permictac  fo?  t}ig  <£ftobcrsr,  Inhere  bi^f  ijjoufe 
ig  bobm,  anb  "Jubgmcht  pafjcb  againft  him;  if  be  fball  not  be  barrcb  finals 
ip,  rather  than  inhere  3tfflTuc  in  €a*il  in  a  f  o?mebon  i£  barreb  b»  Warrant? 
anb  aiffctigf,  anb  then  3Hiienjef  the  31|Tet0  againft  ht£  9Nuif0,  P**  the  25arc 
ffanb£,  tobich  fijoulb  not,  but  fo?  the  Subgment. 

ttpon  trjc  fceonb  $oint  ttoo  febcral  23?anchc0  are  ConCberablc,  befibes?  the 
firfi  #oinc  befo?e  fpoften  of. 

firflf,  if  that  $art  of  the  fanner  of  €ithing  bp  the  3Dcnifon  be  not  fo  3£r* 
Bitrarp,  anb  at  tfie  choice  of  the  <©toncr  of  tfje  $arh,  that  if  there  be  no 
©ecr  ftilleb,  that  the  $acfon  cannot  complain,  but  muft  content  himfelf  tbitft 
the  tbjo  Shilling?,, 

2flgain,  though  the  ©enifon  cannot  be  hab  in  liinb  out  of  that  <&?ounb, 
pet  whether  the  g&arfon  map  not  habe  ftecompence  fo?  it  bp  £uit  in  the  €c* 
clefiaftical  Court,  accojbing  to  a  Valuation,  ag  it  mag  communibus  annis,  tohen 
the  5darfe  ffoob. 

%g  to  the  firft  25?ancft  of  this?  $oinf,  %  fhall  p?oceeb  bp  ©cgrcr£. 

f  irff,  if  all  the  ©eer  fftoulb  bie  of  fome  ©ifeafe,  31  am  of  Opinion,  that 
the  burner  mere  not  bounb  to  repleniu)  it  to  fuppo?t  fjisf  f  o?m  of  €ithing, 
bo  mo?e  than  the  leflee  to  repair  fyig  l?oafc  beftropcb  mith  €empcff. 

3filfo  the  Corner  map  frill  ttoo  ©ecr  gearlp,  anb  pap  no  &hD"lDcir;  n"b  31 
am  of  opinion,  that  the  Cuftom  mere  ag  goob,  a^  if  it  mere  to  pap  a  Jsijoub 
bcr  of  the  €mcntieth  vDecr  Searlp,  anb  then  he  might  feill  Nineteen  mithout 
paping  anp  €ithe  ©cnifon. 

^»o  then  the  <£5ueflion  muff  be  meerlp  upon  the  milfull  ©efoult  of  the 
<0mner£  bifparuing,  mhereupon  it  i£  to  be  marheb,  that  the  tmo  ^hilling^ 
a  pear  i£  Certain  anb  d&ufttcient  of  it  felf  to  babe  mabe  a  Modus  decimandi 
mithout  the  I^clp  of  the  Cafual  ^entfon,  fo  a$  it  cannot  fall  into  a  Non  deci- 
mando,  fo?  want  of  the  ©enifon. 

T5ut  if  it  hab  been  Cafual  anb  faileb,  it  hab  been  doubtful,  not  onlp 
becaufe  of  the  failing,  but  becaufc  of  the  original  IBcanneOaJ  of  ruth  a 
Competition  of  Modus  decimandi ;  fo?,  fince  the  €ithe  in  ftinb  ig  an  3I»hm^ 
tance  certain,  it  ijff  againft  Mature  that  it  ftjonlb  be  ejrtingutfljcb  bp  a  Be- 
compencc,  that  ig  not  ag  pecourable,  though  not  fo  boluable,  a^  it  felf,  lihe 
The  berp  Cafe  of  an  (firchangc,  anb  upon  the  Reafonis  of  Vernon's  Cafe,  Co. 
lib.  4  mhcre  it  ig  rcfolbeb,  that  a  3|opnture  mabe  to  a  Woman,  mufi  be  fo? 
her  oton  Hife,  anb  not  the  Hife  of  another.  *But  fuppofc  that  ttjerc  mere 
an  2£iicirnt  Compofition,  that  the  ^arfon  ftjoulb  habc  the  tfjirti  ^part  of  the 
3p?ofit£  of  a  Court  of  a  S^annoj  foi  the  €ithc£,  anb  then  the  €cnancic£ 
ftjoulb  dBfcheat,  fo  ag  the  Court  mere  biffolbeb,  inhcther  the  3Ttthe  ajouib  re^ 
bibe. 

5llnb  noto,  to  tlje  Cafe  in  dSucflion,  the  Compofition  in  the  Creation  bib 
carrp  in  it  necomprnce  upon  the  €ithe,  $art  Certain,  that  ig,  tmo  ^htllingg 
a  fear  ;  anb  |0art  Uncertain,  cafual  anb  bifiblp  bepenoing  upon  the  iBiil 
of  the  flDtoncr  of  the  Hanb ;  ag  if  the  ^arfen  hab  faib  in  the  l&egiuning  (foj 
nom  pou  muff  imagine  the  f  o?m  of  tlje  3figrrcmcnt  0?  compofition  bp  Cons 
fent  of  the  patron  anb  #?binarp,  a.^  the  pjefcription  lapg  it)  $  mill  take 
fo:  m»  €ithe£  of  mp  d5?ounb  tmo  ^billings  a  fear,  anb  if  pou  Kill  anp 
©ccr  in  it  pou  ftjnll  gibe  me  of  eberp  tljirD  ©cer  a  £houlbec ;  fo?  Modus  & 
conventio  faciunt legem,  19H.6  ?6.  I.  S-  granteb  to  I.N.  Common  in  big  2anb, 
quandocunque  averia  fua  ierint,  if  he  implop  the  Unnb  to  till,  02  let  it  lie  freffi, 
tlje  €»?antce  hath  no  ftemebp.  5flntJ  fo  ig  the  23ooIi  of  17  E.  3.26.  |[?ote, 
fuppofc  that  fitch  a  Common  mere  granteb  fa?  Compofition  of  €ithf,  51  E. 
;.  Fitz  Slnhuitp  28.  A  43?ant£  an  mriniiitp  to  B.  till  he  be  pjomoteb  to  a 
benefice,  quod  duxerit  acceptand.    <£lcaion  ig  giVen  to  him,  anb  tbcrcfo?s 
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l)e  map  tefufc  fo?  eber,  6  E.  6.  Dyer  70.  a.  if  a  9£au  grant  the  <©ffice  ef  a 

Ueeper  of  bt£  $aru,  pet  he  map  Difpatrfe.    &Q,  if  he  grant  the  £rctoarauup  « «\i6:  8t-  i  mi. 

of  ln$  Courts  ije  map  tdeafe  l)ig  &mg  ana  Jl>et:bicc£.    3(f  %  lucre  bounO  co.'l.'  f3°  ■  b/'p'n- 

in  an  Obligation  to  gibe  pen  a  Jthouloer  of  eberp  thirD  3Pecr,  teljicp  ^t  bill  °y-  7>-°-  joue5i<i. 

in  nip  parb,   pet  3t  map  Difpnrk  it.    J>o  tJjefc  arc  not  UJithin  the  flute,  iCro.js.eo, 

that  a  fi^an  ihoulD  not  Dp  hu*  obm  5£tt  Defeat  0?  fruffrate  bi£  obm  <0?ant, 

but  it  ig  to  ufe  the  Eibcrtp,  that  %{  rcferbcD  to  mp  felf  upon  mp  <&?ant 

fianbing  mitt)  mp  <*35?ant,   bijicb  wag  at  t()e  firff  maDc  arburarp.    'Sfino 

fijeccfojc  i£  not  line  tl)c  Cafe  of  Davenport,  Co  lib.  8. 144.  mrjerc  t$e  l©o?D3'  Co.  l.  ips.a, 

there  are  no  mo?e  than  the  Sato  fpahc,    anD  therefore  mere  boiD.    T5nt  it 

moulb  babe  been  othcrmife,   if  the  Cafe  ftnD  been  tt)\ig.    3ff  the  ©icarage 

fall  baiD  iuhilff  the  ^arfonage  (hall  remain  in  hi£  %ano  un  aficucD  ;  anD  sco.  i44. 

th,e  li&e  %  fap  of  6  Edw.  3.  J4.  in  the  Cafe  of  Thurfton  de  Holland. 

S  freonO  iSearon  ig,  that  tfje  CompoRtion  is?  on  both  &iheg  ececuteo,  fijreb,  Reafom. 
anD  ffateb,   fa  that  though  the  $arfon  cannot  enjop  ftis   Modus  decimandi, 
pet  he  cannot  refo?t  to  the  €ithe$  in  JiiuD,  the  rather  ag  rfjijS  Cafe  ig,  inhere 
a  $arr,  that  i0  to  fap  tmo  Shillings?,  ig  ffill  Due  anD  papablc,  fo  ag  it  ig  •inft.204  a.  utra. 
not  fallen  into  a  Non  Decimando. 

therein  nrft  to  rcmobe  that,  that  blcarctb  the  <«£peg5  to^icfi  ig,  that  6c*  cf'/SW1 
caufe  the^ithe  t£  fuppofcD  to  be  giben  €>?iginallp  fo?  thi£  JJIecompeiue  of  j,V  ughtred-fcafk 
Sl^onep  anD  f&enifon,  anD  thercfo?c  if  the  &ecompence  be  SctaineD,  tl)e  €itljc  £?-rlib-  7v condition 
nnia  rebibc.  2HnD  it  is;  tomparcD  to  ^humitieg  grantca  Pro  confilio  impen-  nui'yVante/to'have 
dendo,  that  fo?  default  of  €ounfel  tlje  3Unnuitp  ceafe tfj.  21  nD  fo  of  fome  o*  »  ^wer  through  my 
tj}ec€afc£stoftf<:&  b^e  been  put,  to&crcof  3  toill  make  Mention  in  ^articu;  ^anEds'  98an0dnegrEa'nt 
lar,  anD  t|jcrefo?e  %  mufl  begin  mitb  the  ConSDeration  of  tbc  Mature  anD  ed  a  wardaip  for 
Operation  of  a  «0jant  of  one  C&ing  fo?  another.  f°°d  4^0™ 

JB&creupon  S  lap  *bi£  grounD,  that  regularlp  thisf  WorD  (Pro)  0?  in  for  certain  Time,  he 
ConfiDcration  both  not  impo:t  a  Conbition,  0?  make  the  <©rant  Defcafablc,  {^  the  swa  "fh^ 
though  the  <£bing  taucn  in  Sieu  be  cither  tauen  atnap  bp  the  «0iber  tD?ong;  This  Bcok  isapiamTy 
fuHp,  0?  bn  anp  other  ^erfon  upon  a  *§ntt  €itle,  fo  ag  the  €.fjing  giben  be  fo>  ,and  Put.  >.n  m? 
mljo'llp  Soft.  3HnD  thecefo?c  if  I.  S.  gibe  W.  3&cee  to  I.  N.  fo?  B.  3ter,  anD  fo  XTer  Aet,n<fr.nc 
e  Converfo,  toithout  the  JI9o?D  of  ^rchange,  it  mill  be  not  Dcfeafablc ;  nap  were  fimpie  or  condi- 
mo?e,  if  thep  u(e  tt)e  p?oper  J©o?d  of  Crchange,  anb  that  be  crccuteD,  a  wTdihip"^"^  ahe 
tD?ongfnl  ^ntrp  of  cirljer  ^artp  mill  bo  no  ^urt,  but  a  rightful  iKbiction  twng  executory,  but 
mill.  23ut  mithout  the  p?opet  H0o?D  of  €rchange,  though  perhaps  it  loere  I^  which6 theteS 
meant  in  the  ^arure  of  an  €rchnnge,  it  toill  not  Defeat,  Remedy.  1  r0.  6JU 

TSnt  it  ig  true  that  the  2Bo?D  (Pro)  in  fome  €a(eg  hath  the  foicc  of  a  £?■  L^°l ;»-6'  <?. 
ConDinon,  inhen  the  ehing  granteD  ig  ^jceciito?p,  anD  the  ConfiDcration  of  17+.'  Pop.  ios.Vi'o. 
a  «©?ant  ig  a  ^erbice  0?  fome  other  line  thing,  fo?  inhich  there  ig  no  0emc=  P]+2b7:,^E  4-3[,+- 
Dp  but  the  ^topping  of  the  €hing  granteb,a^  in  t|je  Cafe  of  3Cnnuitp  grant*  sand. \mI  \scvo'6o. 
eD  fo?  Counfd,  02  fo?  Doing  the  C*rTeCc  of  a  ^»tetoarD  of  a  Court;  0?  the  ^er?  CoU  2°43-  Pop. 
bice  of  a  Captain,  0?  deeper  of  a  f  o?t,  Ughtred's  Cafe  Co.  7.  lib.    ?flnD  in  {&  ,„.", ^ct!%. 
thofe  Cafcisf  the  ConDition  i<$  not  Tp?ccebent,  anD  therefore  necD^  not  to  be  7  Co.  w.  b.  p0ft.  106, 
flberreD  perfo?meD,  tohen  the  Snnuitp  ig  bcmanbeD  :   3finb  thefe  Cafc^  arc 
mithin  the  Hcafon  of  an  (Circljangr ,  toStcre  the  Sanb  giben  ig  ebtctcD,  fo? 
here  the  jf ailer  of  Counfcl  0?  ^crbice  ig  a  bino  of  €bi£t!on  of  that,  that  i£ 
to  be  Done  fo?  the  Silnnuitp,  in  ag  much  a§f  he  hath  no  mean^  cither  to  ejearx 
tije  Connfel  0?  ficcompcnce  to?  it,  but  to  flop  the  3dnnuitp. 

3lnD  it  ig  to  be  notcD,  that  tfyig  hatlj  fo  far  the  f  o?ce  of  a  ConDition9  that  p°p-  '?«  9E.  4.20. 
it  being  DcuieD  once,  it  Doth  aboib  tfje  SDnnuitp,  not  fo?  that  one  papment,  J;0"™!,.";/^' 
but  fo?  cber,  rnljich  i£  to  be  noteD  fo?  We,  after  in  tlje  principal  Cafe,  y  H.  7  j°- 
7-  10.  S  cobenant  iniUj  IS.  to  gibe  fjini  ^Tcn  3P>ounD£  to  fcrbe  me  a  fear; 
in  big  Action  fo?  fyig  a^onen  he  muff  count  fo?  h^  ^crbice  Done,  anD  it  Poft  I9(f- 
feem^,  though  he  h"b  cobcnanteD  e  converfo,  to  fcrbe  me,  fo?  though  in  that 
Cafe  "J  might  babe  an  5Eccion  fo?  the  ^crbicc,  pet  it  ig  not  as  of  an  Cffate 
beflcD  of  3lan&  of  inheritance,  ag  the  Cafe  is?  here, 

S,n  another  Cafe  it  too?hs*  bp  ConDition  p?eccDcnt,   ag  in  all  |pcrfonal  j.Co. \o .b^ .con- 
Contractir,  a^  %  fell  pou  mp  ^o?fc  fo?  <2Ten  ^ounb^,  pou  fhall  not  tafcc  mp  *Xl  b.7 -Po°t.  ss. 'ly 
J^q?fc  crccpt  pou  pan  me  €en$ounD0,  18  E..4-  j.and  14  H.  8.  22.  crcept  51  ao  3°-a-  76.^ 
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e£P?cllp  gitie  pou  ©ap,  ano  per  in  this?  Cafe  pou  map  let  pour  J^o?fc  go, 
s  Co.  i47- a-  J Cr0-    and  babe  an  SBcciou  of  ©ebt  fo?  pout*  St^oncp,  anD  fo  map  the  €aplo?  retain 
m''8777.'  l>oft. V1'*  the  Garment  till  fje  be  paid  fo?  the  falling,  bp  a  Condition  in  2am. 
h. $.33  b.  Ydv.6/-     ^0  if  3(  ritain  one  to  fettoe  me  a  feat  fo?  <£en  pounds*,  he  cannot  6c* 
1  Cr',y6'  mand  the  €en  pounds?,  bin  fie  muft  abcr  he  hath  ferbeb  me  out  the  fear. 

fHlnd  32  E.  1.  ff.  avowry  24^.  an  3&bomrp  mas  mabe  fo?  not  repairing  a  paru^ 
pio.134.b-  Pop.  198.   paleancm;   the  €cnant  anOucrcb,  that  bis?  €enure  mas*  to  repair  fo?  the 
old  pale.    3End  Catesby  iy  E.  4.  4?.  putjS  it  of  a  *3?ant  to  make  a  nem  Pale 
fo:  the  old,  anD  IjolDen  in  both  Cafes?,  that  if  the  olb  pale  be  mithholden, 
he'  needs?  not  to  make  a  mm,  fo?  here  is?  no  ftemcdp  fo?  the  olb  pale ; 
anb  perhaps?  neither  in  Cafe  of  Cenure  no?  of  ©?ant;  in  this?  Cafe  tlje  ^Bt> 
taining  of  the  olb  Pale  mill  difebarge  11102c  than  fp?  that  one  €ime,  fo? 
in  that  Cafe  the  old  ia  allomeb  romatds?,  0?  fo?  the  nem  pale  per  vices,  not 
fo  in  the  SUmuitp  granted  pro  confilio,  mhich  is?  totallp  fo?  Counfel,   anb 
pio.  141. a.  Apr.  197-   therefore  mill   ejttinguiu)  tthollp.    3ft"0  the  Cafe  9  E.  4.  fol.  20.  and  ijE.  4. 
fol.  4.  is?  full  in  this?  point;  fo?  there  ma?  a  Competition  betroeen  theSUbbot 
Of   Sempringham  anb  the  Scatter  of  Burton-Lazer,    mljereupon  the  Rafter 
granted,  that  the  3Jibbot  Ojoulo  babe  certain  tithes?  mithout  Contradiction; 
anb  the  SUbbot  granted  him  fo?tp  Shillings?  a  fear  out  of  the  ^oufe  fo? 
it  is  true  that  an  ap-  the  fame.    2llnb  tf)c  ©pinion  mas*,  that  though  the  Staffer  take  aroap  the 
proprinion  at  the     ctthes?,  pet  tlje  3bbot  muft  pap  the  Eents?,  fo?  both  Parts?  are  erccuted, 
S0 Tde"  pr^enufie,  anb  cither  Parcp  hath  ftemebp  fo?  the  Wrongful  bctaining ;  but  Needham 
tor  that  was  Spiritual  faps?,  that  if  tlje  &cnt  had  been  granteb  pro  decimis  habendis  abfque  calumnia, 
propSbutrL  nPo"t  it  tooulb  babe  been  otbermaps?  perhaps.    Graye's  Cafe,  Co.  lib.  j.  fol.  78.  is* 
This  f.  N.br.  f.  3 j- and  fuu  to  this?.    %l  one  hab  a  Common  in  mp  ©?ounb  €ime  out  of  i$inb,  anb 
comm"  coCLre;o4P1a  nath  paid  me  fo?  it  $ens?  anb  <£ggs?,  pet  this?  is?  not  entire,  that  he  neeb 
declare  of  both  parrs?,  becatife  it  ts*  no  Condition,  anb  confeguentlp,  though 
he  rcfufe  to  pap  the  <£ggs? ,  that  he  fftould  holb  the  Common.    13ut  if  it  mere 
Conditional,  as?  in  the  Cafe  of  Potwacer,  there  Raping,  0?  ta  pap,  fiecaufe  in 
that  Cafe  there  is?  no  Jfiemebp,  as?  in  the  fo?mee  bp  ©ijtrefs?,  mill  be  tauen 
Conbitionallp. 
pio.  204.  a.  3£nother  fteafon  that  the  'STithe  in  ^tnb  cannot  be  relio?eb  i$,  becaufe  the 

Citlje  in  Stinb  i$  actuallp  bifebargeb  anb  crtint,  fo?  nom  that,  mhich  of  Corns 
mon  0ight  tiioulb  hobe  been  the  €irbc,  i^  made  of  the  fame  Mature  mtth 
all  the  reft  of  the  ^ruitiS,  3Iap  jpee,  fo  ajar  if  the  <©mner  ftoulb,  through  %$mv 
ranee  of  ht£  Cafe,  fet  out  a  €enth,   pet  if  the  barton  (houlb  taue  it,   the 
<©mnct  might  b?ing  an  3Httion  of  Crefpafe,  a$  fo?  anp  other  part  of  the 
The  cafe  of  18  Eiiz.  f  ruit^ :  3nb  if  the  parfon  fue  fo?  €itheie(  in  Siinb,  the  <©toner  (hall  habe  a 
Dyer  349  where  it  is  Jjjfcohibition  fo:  bjolDtng  his{  Hap  jpee  ad  aliud  examen. 
£!S  rfc  woo[     ^»  the  othcr>ide,that,  that  ma*  giben  in  Hicu of  €ithe,  i$  become  part  of 
and  Lamb  doth  dif-  the  ^Inheritance  of  the  parfon,  and  part  of  bi£  spiritual  fee,  fo?  rohith 
!nSf  of'sS^S  6e  ffia11  ftabe  ^fmfbp  in  the  <£ccleaafiical  Court.    ^0  in  the  Cafe  of  the  23i* 
Hay.  Apr.z47. 4 Co.  ftjop  of  Winchefter,  Co.  lib.  2.  fol.  45:.  mhere  the  Sand  of  the  95ift)op  being 
f8.ii.  Apr.  309.        difchargeb  of  Cither,  masf  bifchargeb  in  the  ^anbjS  of  Sap  iTarmersf  a£ 
meer  3tap  5Fee,  and  the  UBifbop  could  not  demand  €ithe  of  §10  farmer^  fo? 
there  is?  no  €ithc  fo?  all  hte  Sap  jrcc. 
4  co  4y.a.  jcro.  J?,     2fiTit»  fo  alfo  the  Cafe  of  Pigot  ano  Heme  there,  mbete  it  i$  p?efcnbeb,  that 
9j,76>784.  2  0.49.  the  3fo;b  of  a  S^anno?  hath  ufed  to  pap,  €ime  out  of  fl$ind,  0  pen0on  to 
IcAo'        3'3  tfa  Parfon  fo:  Citfies?  of  hi^  Str)ano?  and  tenement?,  and  had  the  tithes?  of 
it  fo?  it,  and  he  M>ue0  fo?  thofe  tithes?  in  the  Spiritual  Court,  foj  it  mass 
inffcad  of  the  true  and  fpiritual  €ithejs?,  though  in  5£ap  Sand,  othertoife 
here  inhere  it  it  difcharged. 

3Hnd  8  E.4. 18.  F.N. B.  41  G.  and  43  K.  a  p?obibition  upon  P?efctiption 
upon  ©ifchargc  of  the  €ithejsf  fo?  ttanbi?  giben  to  the  parfon,  and  if  the 
1  c».  425.  parfon  alien  the  Hand  mith  Confent  of  patron  and  <©?dinarp,  0?  fuffer  a 

JSecoberp,  mijerein  Slid  i&  p?aped  of  them,  aj?  Fitz.  N.  48.  b.  ii6?.  31  am  of  <©s 
pinion,  that  a&  hte  ^ucceffo?  can  habe  no  Juris  ucrum,  fo  he  cannot  refo?t  to 
his?  €«he. 

3Dnd  the  Reg.  fo.  ;8.  upon  ^tfebarge  of  €ithe  bp  parfon,  patron,  and  #2== 
binarn,  fo2  Sand  giben  unto  the  parl'on  and  his?  J>ucceffo2£?,  runs?  thus?,  Ec 
quia  difcuffio  hujufmodi  donationis  &  conceflionis  de  Iaico  feodo  in  curia  noftra  & 
alibi  tradari  deber,  vobis  prohibemus,  &c.  ne  placitum  aliquod  laicum  feodum  tan- 
gens, 
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gens,&c  3Mfo  tfje  3©?it  count?  asbjcll  tfje  «5?autof  tfje3tandaS  the  <$jont  of 
€itljcS,  Sap  -Jrec.  3i'n  all  r&cfc  cafes,  if  tlje  Cfjing  gibcn  mere  aliened, 
mhici)  cannot  be  uritijout  the  $arfon,  patron,  and  <©?dinarp,  to&icfj  fjabe 
abfolute  ^Domcr,  o?  tocrc  evicted,  pet  the  3£ifcbargc  muff  fiand  fo?  tlje  ftca* 
follies  b\"fo?e  mentioned.  3find  becaufe  there  is  nothing  in  the  39?cfctiption, 
rfjat  info:cctlj  a  Condition,  out  ratljcr  onlp  a  Confederation,  ftujicfj  is  tfje 
meet  ©inference,  mhereupon  Grayes  Cafe,  Coke  lib.  5.  fol.  78.  frandS.  $ol»  ?Cra4°?- 
there  is  nothing  in  this  Cafe,  that  can  infojee  an  3EbfoIute  ©tfiblution  of  tfje 
Competition.  #0?  as  it  is  faid,  there  is  nothing  to  let;  but  tfje  $aru,  0? 
<23?ound  map  anfmer  €itfje  hereafter.  311nd  to  fap  that  €itfje  in  J$ind  map 
be  required  in  tfje  mean  €imc  is  abfurd,  both  becaufe,  as  %  obferbed,  if  it 
be  a  Condition,  it  muji  defirop  tlje  mfjole  cgflatc ;  and  alio  becaufe  there 
cannot  be  an  inheritance  in  Modus  decimandi,  and  at  tfje  fame  ^Eime  Citfje  in 
Jtind  contra  modum  Decimandi.  SSnd  if  it  be  a  fieafon  fuffictent  in  this  Cafe 
to  demand  €itfjeS  in  litnd,  brcaufe  the  Modus  is  defrauded,  bp  tfje  fame 
fteafon  eberp  toillful  denial  of  a  Modus  mill  gibe  tfje  line  3Udbantage ; 
UifjcrcaS  tfjougb  it  be  altoapS  laid  in  tfje  ^ohibition,  tfjat  tfje  Modus  is 
tend?ed,  pet  tfjat  is  neber  traderfed,  but  onlp  tfje  ®?cfcription  it  felf  de  modo, 
becaufe  tfjat  tfje  denial  dotfj  not  alter  tfje  ftigljt,  but  pou  map  and  mu|t 
fue  fo?  it,  as  in  otljet  Wrongs. 

2find  tfjougfj  foj  tfje  Cimc  tfjat  tfjere  are  no  <©ecr  in  tfje  $ar&,  tfjere  can  {J?  L  **M  Godb 
be  no  i&entfon  according  to  tfje  Modus  Decimandi,   pet  tfje  parfe  map  be  re*    94*  p' 
ffo?ed  and  replenif&ed  at  anp  <£ime,  and  therefore  tfjere  can  be  no  ertinguiffc 
ment  of  tfje  Modus,  and  botfj  €itfjeS  cannot  Hand  together,  tfje  Modus  Deci- 
mandi of  tfje  Sfnfjeritance,  as  being  Crtincc,  and  tfje  €itfje  in  Jfind  as  it 
mere  hac  vice. 

*  €fje  lafi  great  <&ueftion,  Wfjetfjer  tfje  ©icar  in  this  Cafe  can  babe  anp  lSA*Etf& 
ftemcdp  fo?  the  Sofs  he  fuffainS,  in  tfjat  fje  bath  not  tfje  £fjoulderS,  no?  thing  not  in efle, much 
cannot  babe  tfjem,  becaufe  tfjere  are  none.  f©fjerein  tfje  ©oubt  conCffS  in  moree  f^0"^^ 
tfjiS,  fjobj  fje  can  fjabe  iUccompence  fo?  tfjat,  mfj"iJ  *$  not  *  Vhln  the  Thing  ugh; 

adjudged,  as  in  the  Af- 

31  anfmer,  tfjat  mfjercfocber  %  fuffer  anp  Sfnjurp  joined  toitfj  a  JLofS,  the  SiLSSS'S? 
Earn  ffjalf  gibe  me  a  ftemcdp  and  Recompcnce  according  to  mp  certain  0?  rher  with  the  Nuiiity 
uncertain  HofS,  pea,  and  fometimeS  rofjere  tfje  €fjing  is  not  in  23eing,but  ut*  ^fua  makefhe^ffe! 
terlp  ertinguiujed.    3(1  the  Cafe  hut  toere,  tfjat  he  lljould  babe  f  earlp  tbJo  rence,  which  airo  is 
^eec  out  of  the  fame  ©arft,  the  ©ifparfting  mould  not  hurt,  fo?  fje  «)o«lb  ^['""S.^eVe  I  -no 
fjabe  the  ©alue  eber,  and  fo  lihetotfe  tohcre  fje  fctS  not  out  hi^  €itfjeS,  no?  Tenant  in  Tail  with- 
papS  not  the  Modus,  fo?  nummus  eft  »^©-,  as  it  is  the  %a\n  and  a?eafure  of  EjJJfJ^ £& 
all  €fjingS,  fo?  no  a^an  ebcr  doubted  that  the  j^on^papmr nt  of  tfje  Modus  \lve,  be  they  never  fo 
reffo?ed  the  €irhe  in  Jtind,  though  it  be  alledged  of  fo?m  that  fje  toaS  ^de'ef°  soi'There3  u 
readp.    5find  therefo?e,  if  a  Stf^an  babe  Common  of  €ftoberS  in  mp  «oodS,  poffiwifty  of  wood, 
fo  manp  Hoads  bpthc  gear  certain,  0?  clfe  uncertain,  as  much  as  ht  ujaff  much  more  here  Por- 
fpend  in  f  ires,  and  in  Repairs  of  bte  i^oufe ;  if  %  fiub  up  this  l©ooo,  fo  J3J  Jq IC 
ag  there  neitfjer  is  no?  mill  he  anp  l©ood  again,  pet  he  (ball  babe  an  3fiirt3e  18. a.  iCro.w.A«. 
from  gear  to  fear  of  his  Common  of  CffoberS,  rufjereof  ttjefe  confequents  fol*  gf"-&Sw Z™.  ui- 
Ioto  ;  f  irfir,  tfjat  the  S"beritancc  of  the  Common  of  <CffoberS  dotfj  remain,  t«.  iAnd.7. 
notmithflcanding  that  there  are  no  0E|tobecS,   fo?  clfe  fje  could  not  hade  an 
3Cffi?e,  ioherein  he  mu(l  declare  of  tji£  31«bcritance  0?  freehold,   at  leaft  bp 
;©?ant,  0?  bp  $?efcription.    l^ejct  fje  fljall  rccobcr  a  J>cifin  of  thefe  <SftoberS, 
mijich  ace  not  in  Xcing,  mfjereof  he  is  fupporcd  to  be  difteifed,  and  alfo 
♦Damages,  not  according  to  that,  that  it  noto  pieldS,  but  acco?ding  to  that 
©alue,  that  it  pielded  communibus  annis,  though  it  mere  uncertain.    £0  in 
Maries  Cafe,  Coke  lib.  9.  fol.  in.  %l  anp  Sl^an  feed  in  a  Common  wrongful*  }c*nde5  SS'°i«  put 
Ip,  eberp  Commoner  man  habe  an  3Caion  of  the  Cafe  agoinfjfc  him,   and  bp  »  value  for  Land  re- 
the  fame  ficafon,  if  the  Ho:d  of  the  ^>oil  flougfj  it  up,  0?  mane  a  JBatcr  of  ^"hT^7"a 
it,  eoerp  freeholder  map  hatae  an  SfifTtse,   and  ctiern  Copphofder  an  Sfloion  for  an  Advowibn  co^ 
of  the  Cafe,  and  pet  at  ihig  €ime  there  toaS  no  $?oftt  of  Common  at  all,  «g  ;nf  Jd^*r^ 
and  the  ^oflibilitp  of  iHeftoiing  of  it  lefS  than  in  this  Cafe,  and  tftcccfo?c  upon  voucher,  one 
there  can  be  no  i&cbibing  the  bcrp  €ithe,  tofjicfj  muft  be  fo?  the  ^Inheritance,  ^jffig*^? 

0?  not    at    all.  ;E.i.  F.  Rec.  in  Va- 

t  touching  tfje  Hnccrtaintp  •  if  a  fl^an  45?ant  an  3Cdbomfon  toitb  War*  j«e  ?•  f  &  *■•  v-^c- 
rantp,  and  the  tenant  in  a  J©.'it  of  Right  of  3fidbotofon  ©ouch,   t)f  (ball  Braaoifj Co.  33.,. 
Ija^e  (if  he  fofe)  necompence  in  tlaluc  in  3land,   0?  other  certain  ©?ofit,  Poft.2s7.304.  ?&; 
and  pet  the  SSobomfon  xt  1'elf  i$  utterln  of  an  uncertain  ©aluc,    ^>o  of  a  «>i«.  »•  !«••»■ 

G  2  Mibertp 
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Sibertp  bona  &  catalla  felonum,  &c.  mhicft  map  Be  tialucd  bp  an  (Effiinate 
Communibus  annis ;  if  S\  let  mp  bona  &  catalla,  Q?  30?OSt?  Of  Court  reildnng 
0ent,  it  is  no  pica  in  ©ebt  fo?  mp  iiienf,  ttiac  he  Dad  no  $?ofit?  that 
feat ■  Sine  if  the  Ecflfb?  ©ifcharge  o?  iHclcaie  all,  otftcrmife  it  map  be,  nut 
here  t?  no  perpetual  ©ifchargc. 
.     ,  25ut  the  bctp  Cafe  fecms  to  or  P.  18.  Eliz.  Dyer  349.  pi.  i5.  inhere  the  Cafe 

2  co.  4+  d.  4  •  •  ^  t^flt  tjjg  cj^an0?  of  Ellington,  mbereof  an  3ilbbot  ma?  feifed  at  the  €ime 
of  the  ©involution,  Iping  totthm  the  $ariffi  of  Pykerke,  and  fo  ufed  to  pap 
onlp  €ithc*roool  onii  Samb  €ime  out  of  fl^ind,  and  nob)  the  Sand  being 
ufeD  to  Q^eaDottJ,  and  Cillagc,  the  Marfan  demand?  the  €enth  of  i^ap  and 
Coin ;  and,  by  the  opinion?  of  the  Suffice?  and  Clerfe?  of  the  Bing'g 
'Bpuch,  $?ohibitions  be  ufual  in  fucrj  Cafe?  ftp  fo?ce  of  the  J©o?d  [difcharg* 
ed]  in  the  Stat.  31  H.  8.  fo?  Modus  decimandi  bifchargeth  ail  other.  Scanner 
of  CithingS,  quod  nota,  Jo?"  the  are  Before,  that,  Vnberc  there  i?  a  Modus  de- 
tRQ.6fi.  cimandi,  the  €ithc  in  Mnd  is  uttcrlp  crtimt  and  difcharged  :   3lnd  note, 

that  if  a  a|an  babe  a  fanner  of  tithing  of  Sand  ariftng  upon  the  <©?ound, 
and  he  turn  hi?  <©?ound  to  anorher  Hfc,  it  ffjall  neither  fall  to  a  non  ZPetU 
mation,  no?  to  a  iieffttution  of  the  €ithe  in  Ifcind,  but  to  an  SMIoroance  bp 
<£fliinatc  of  the  o?Dinarp  #?ofit,  that  the  jfo?m  cf  €ithing  ma?  toont  to 
CLDirmes  in  font  eX.  pield.    'But  Quzre,  mbetber  that  Cafe  fljnll  not  be  holpcn  bp  fo?ce  of  the 
tina  per  unity  a-    Statute  11H.8.  bp  tnhith  alfo  Unitp  of  ^ojfeOion  i?  holden  a  ©ifcharge  of 
ftl'S       $apment  of  €ithe,  though  no  ©ifebarge  ol  flight.  3Und  although  it  map  be 
true,  that  in  that  Cafe  the  Sand  lap  almap  to  3$ool  and  Samb,  fa  a?  there 
could  be  no  other,  but  it  mag  indeed  the  €ithe  in  &ind,  and  fo  not  pjefcrip* 
tible ;  pet  tiUjcn  the  $?cfcription  i?  bepond  2©emo?p,  it  map  toell  Hand  that 
it  ma?  fo,  mhen  the  Sand  ma?  imploped  to  Co?n,  fo?  the  contrarp  appear? 
not.    3llnd  again,  if  the  €»toner?  had  not  ufed  to  pap  €ime  out  of  2$ind 
the  jttfi;  €enth  of  the  3©ool  and  Samb,  but  a  lef?  $?opo?tion,  fo  a?  it  mere 
truln  a  Modus  decimandi,  of  a  (pecial  commoditp,  if  the  Sand  be  turned  ta 
other  8fc,  a?  of  a?oin  0?  of  i^ap,  the  jpo?m  of  €ithing  cannot  change,  z%* 
cept  pou  mill  fap,  that  he  ffiall  pap  fuch  a  $?opo?tipn  of  the  fruit?  it  noto 
picibs,  as  it  did  of  the  other  ;  fo  the  Modus  fhould  be  in  the  $?opo?tion,  not 
in  the  bind  of  $?ofit ;   pet  that  mill  not  ferbe,  as  the  Cafe  map  be,  a£  if 
there  be  fuch  a  |)?opo?tion  of  Samb,  0?  fo  much  in  S^onep  fo?  them  at  the 
acr.jos.eos.  1  Cro.  ^icafure  of  the  €enanr.    31nd  note,  that  the  Statute  31  H.  8.  inajS  neceffarp 
f  3.  1  Ron  654       i„  tfjat  CafEi  pecaufe  the  ©iflolution  elfe  mould  Ijabe  ceofed  the  $?ibile&ge, 
|ones  tohcrea?  in  thi?  Cafe  there  ig  no  Caufe  of  ceffer,  becaufc  it  dependeth  not 

upon  anp  thing  that  ceafeth.    25ut  it  feem?,  that,  had  not  the  Statute  of 
©iffblution  p?obided  fo?  the  Continuance  of  the  f^inile&ge  of  %bf)epg,  thep 
Dad  all  died,  fo  then  it  fecms  that  the  toerp  €ithc  hab  rebibed,  Quaere. 
$om  a  Jl3o?d  of  the  exception  : 

St  hath  been  foidt  that  the  ^?cfcription  of  the  Modus  decimandi  ig  not 
mell  laid,  becaufe  the  farb,  concerning  mbich  the  ^?efcription  ihould  be,  i£ 
not  laid  to  be  bp  $?efcription,  but  onlp  laid  to  be  Antiquus  Parcus. 
fflfymvma  S[  anfmer  tmo  map?  : 
Dy.  70.  b.  pou.  118.  fitft,  that  the  ^?efctiption  is  laid  not  in  the  $arft,  but  in  an  140  31!cre£ 
in  Cowfield,  late  parcel  cujufdam  antiqui  parci,  and  that  the  tenant  and 
farmer?  of  the  fame  140  3lcrc?  habe  ufed  to  pap  to  the  ©icar  of  Cowfield 
tmo  Shilling?  fearlp,  and  one  Shoulder  of  eberp  third  »©eer  Rilled  mith^ 
in  the  H arft,  in  ^atisfattion  of  all  Cithe  papable  fo?  the  140  3lcres. 

SCgain,  the  Sibertp  of  ^arfe  i?  not  in  <£ueffion,  but  a  fo?m  of  Cithing 

concerning  the  $arfe,  and  thcrcfo?e  no  Caufe  to  lap  the  $?cfcription  in  the 

Yd  ioi  x  cro.**.   ^arR,   acco:dtng  to  the  Eule  in  the  25iu)op  of  Salsbury's  Cafe,  Co.  lib.  10. 

icr.  jo'o.  foi.  j9.  b.  tohere  one  claim?  the  €>ffice  of  a  £>urdepo?  bp  45?ant  from  the 

p?edeccflb?  TBifhop  mith  a  fee,  and  3lberS,  that  the  fame  ma?  Antiquum 

Officium,  and  it  ma?  fyelto  nought,  becaufe  bt  claimed  the  <©ffice  it  felf  bp 

3&?efcription ;  fo  h^te,  if  he  mere  impleaded  in  a  Quo  Warranto   fo?  the 

c>.l.  in. a.  2 cro.   ^QfR  it  (e\f3  it  (hall  be  no  @lea  to  fap  that  it  ma?  Antiquus  Parcus,  but 

joo.  1  era  joo.        t^m  jjC  mtp  p{eal|  fl  |3Krcription  fo?  the  ^arb  5  but  inhere  another  €hing 

i?  claimed  a?  incident  to  the  fame,  othettoife  it  i?,  0?  inhere  a  Heepec 

claim? 
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tlaims  $?ofit  of  a  park  bp  $?cfctiption,  fjc  aiicDgetb  not  a  $?cfcriptton  in 
tfic  ?dnrh,  but  Antiquus  Parous  general  6  E.  6.  Dyer  71. 
~23ur,  if  ti)c  Wp  a  thing  be  a  point  material,  it  is  uttcrlp  infufBcicntlp 
pIcabcD  ;  fo?  it  is  a  ©Hlo?D  bulgar,  anb  eben  in  bulgar  ©rnfc  uncertain;  pou.*^ 
fo?  common  Speech  tahes  a  <J3?ounb  bifpatncD,  UJljcn  onlp  the  ©ecr  are  tm 
fecit  atoay,  though  trjc  §9alc  flanD,  anD  toe  2ibectp  of  the  iparh  be  founb. 
23ut  it  is  a  Wo;X>  uttcrlp  unfenomn  to  ffje  Ham,  anD  thercfo?c  can  bear  no 
Sflue  miffjOHt  nio?c€ertaintp ;  anb  the  particulars  of  ©ifparfeing  arc  onlp 
that  the  ©eer  mere  uttcdp  DcftropcD,  anb  the  ^ounb  turneD  to  Arable 
anD  jaaffure,  fo  tfte  fdalc  map  franb  anb  the  ilibertp  perfco:,  anb  fo  map  6c 
rcffo?cb  in  integro  at  anp  €ime.  Another  grofs  fault  is,  that  be  lata  the 
^ifparfting  to  be  bp  the  #ccupicrs  anb  #ofleflb?s,  anb  not  bp  the  JDmnerie?. 

(  48  )  Sir  Marmaduke  Wivel's  Cafe.  Quare  imped. 

10  Care  of  Quare  Imped,  bjougftt  bp  &ir  Marmaduke  Wivel  f&iS  toaS  tfic  Tenant  in  Tail  and 
point.    Crnant  in  €ail  of  an  ADbctnron,  anb  fyig  &an  anb  i^eir  joincb  his  Son  J°ined  in  a 
in  a  <«B?ant  of  the  ncjrt  Aboibance.    tenant  in  €ail  biet),  anb  it  toas  ab*  SS'  0wfnnchAEntd' 
juDgcD,  that  tlje  <S5?ant  mas  utterlp  tooib  againff  the  £on  an&  ^eir,  that  6n-  i°co.47.b. 
joincb  in  the  <H5:ant,  becaufe  be  fiaD  nothing  in  the  ADbotofon,   neither  in  ?}»tl\LSfL4 
PoffclTton  no?  Bight,   1102  in  actual  $oflibilitp  at  the  €imc  of  the  >aB?ant. 
hereupon  a  3©?it  of  <£cro?  mas  b?ought,  but  the  <£rro?  UiaS  aOtgneb  onlp  Error- 
in  a  ©ifcontinuance,  fo?  t^e  ^ubgment  mas  giben  upon  a  ©cmurrer, 

(  49  )  Harvey  verjhs  Duckin,  Pafc.  i^Jae.  Cafe. 

HArvey  an  Atto?nep  6?oughr  an  Action  upon  tfte  Cafe  againli  one  Duckin,  innuendo. 
anb  DcclarcD,  tfiat  mhcreaS  one  White  ftab  maDe  bim  a  2$ill  of  fo?tp  Brownr.  1.R.9   * 
$ounDS  ©ebt,  anb  fjab  fcaleb  anb  belibereb  the  fame,  the  ©efenbant  fpanc  Z%l9kt*26iJs?t 
tfjcfe  flanberous  «o?bS  of  him;  that  Ije  bao  ujetoeb  ^im  a  QBiU  of  fo?tp  A'aionof'thecafe* 
^ounb^  (meaning  that  'Bill)  unfcaleb,  anb  after  ibemeD  it  bim  fealcb,  ana  &£!  h-erad 5forAdra- 
tftat  be  bab  fo?gcb  the  faib  £eal  to  the  faib  Siting.    €&e  ©efenbant  bp      * .  f*1  *"•* 
3(nbucement  of  other  3©o?DiS  traberfeb  tftcfc  l©o?DS  i  anb  it  tuag  founb  foj 
tfje  plaintiff,  anb  pet  ^[uogment  ma^  giben  againft  him,  fo?  the  Innuendo 
mas  of  no  Ufe,  for  Snce  the  2©o?b£  mere  onlp  a  Writing,  mhich  is  utterlp 
uncertain,  an  Innuendo  mill  not  change    the  fatter   of  the  i©o?b£,  fo'?YI       A  rt^ 
tljat  is  to  mohe  the  3©o?bS  otbertoifc,  than  tbcp  mere  bp  an  Innuendo.  Www* 

Out  of  the  Court  of  Wards  came  this  Cafe. 

Chequeh 

(  yo  )    Sir  William  Fleetwood's,  and  Sir  Roger  Alton's  Cafe. 

S' %t  William  Fleetwood,  late  iHecctber  x\)zxt,  being  inbebteb  ta  tlyt  Jiing  The  k.  rakes  Lands 
fo?  Arrearages  of  §i&  Receipts,  anb  being  fcifeb  in  fee  of  tlje  fll^ano?  ?Ub It  awator'a  Tin 
Of  Cranford  Saint-John,  anb  Cranford  le  Mote  in  Mid.  biXi  conbep  the  fame  to  the  Land  isfreed.'"' 
,£>ic  Roger  Afton  in  fee,  anb  be  conbepeb  it  to  the  Jiing,    t)i<$  ^eirS  anb  8  Ch  1?1a3-  I0hCo- 
«feucccffo?s,  anb  p?efentlp  toon  it  again  from  the  Jiingto  fcini  anb  W  J^cirS,  co.pJb  pio.32Iua. 
Reddendo  annuatim  pro  Manerio  de  Cranford  Saint- |ohn  34  Shillings,    &  pro  2S,-a-2<>3-  b-  "Co; 
Cranford  le  Motte  20  s.  pro  omnibus  aliis  redditibus,  fervitiis,  exadlionibus  &  de-  7°!  b'.  Ap^ko.  m! 
mandis  quibufcunque.     ^nD  after  ^§ir  William  Fleetwood  became  farther  in?  r-h" 
bebtea  upon  b»S  Account  to  the  iUing.    <€$*  <©ucflion  hereupon  maDe  bp 
a?aflcr  Atto?ncp  of  the  WarDS  roaS  ;  mbether  the  faib  ^nno?s  mere  erten? 
bible,  anb  liable  to  anp  of  the  €>ebt  afo?efaib.    a^n  3Io?b  Coke  anb  %  mere 
of  clear  Opinion,  that  thep  mere  not  chargeable ;  fo?  the  %ano  it  felf  mas  p,° -?z -a-  ^E •'• 
neber  chargeable  fo?  it  felf,  but  in  refpea  of  the  $erfon,  mho  maS©ebto?,  "roJo   liFe 
as  in  the  Cafe  of  a  Statute.    £0  as  tohen  the  Jting  tahes  the  tlanb,  the  *7- 1  cr.'41j.  ' 
<®zbt  is  not  theccbp  bifebargeb,  but  map  be  rccobcreb  againff  the  ;©ebto? 
bimfelf,  but  the  Hanti  it  felf  in  the  Jling's  i^anD  is  not  chargeable.    3tnb 
then,  mficn  the  Sting  conbepS  tlje  Eanb  ober,  be  cannot  againli  bis  omn  Con^ 

bepaute 
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bepance  charge  b.i#  SanD,  although  the  32ebt  be  of  filch  a  Mature  that  it 

gibes  no  ftight  in  the  Stanb,   ano  therefore  a  iHcleafe  mane  op  the  fting 

3Cr'.4o,nT.'pi'ou'72.  to  tije  €ennnt  of  the  SlanD  of  all  flights  and  titles  Doth  not  Difcharge 

b.  3  co.  u.  b.  13.  a.  it.    ^et  againji  bis  oton  Contoepance  (the)  Conufee  of  a  Statute  in  fuel)  a 

N.Bjotu. 'i'cf  Cafe  cannot  require  Contribution,  tohicb  IS  tbeflearon  of  the  23ooft£,  that 

4-jDy.  1933  c.  126.  all  other  Sands  in  the  I^anti^  of  other  -jfeofTeeg   are  bp  that  #ccafion  dif= 

charges,  t'jougrj  fuel)  as  be  in  trjc  llanos  of  the  ©cbro?  Ijiinfelf  are  fliii 

chargeable,  ano  toe  made  no  regarb  of  tije  reddendo  here,   as  of  no  life  in 

tins  Cafe. 

23ut  [mp  £o?d  Chief  T5aron]  inabe  a  ©oubt  of  this,  in  refpect  (as  be 
raid)  that  be  toon  the  Kfc  of  the  €j;chcqitcr  to  be  of  hertotfe.,  except  tfye  Jung's 
patentee  had  the  ojoinarp  Claufe  of  Cobcnant  anb  <&imt  to  be  difcharged 
of  all  duties,  ©ebtS  ano  i©emandS. 

%nn  therefore  toe  all  agrees,  that  our  Opinion  in  this  Cafe  ffeould  be 
mabc  up  in  the  decree  fo?  the  ©ifcharge  of  this  Sand,  toitftout  $?ejudice 
to  the  are  of  the  tfrcbequer  fo?  the  fling's  "®ebt  there, 
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(  y  t  )  S<>  Thomas  Pickering's  Cafe. 

T^c  3dtto?nrp  of  the  5©atDS  asfteb  another  <©ueRion  bp  too?b  of  2iBout  Jj 
tohicb  toas  x  %i  the  fting  JinigfitS  bis  fl&atd  toithin  3flge,  after  the 
['jS8J.aS.  ^cafft  of  8^  father,  tobethcr  therebp  he  loft  the  J©arDO)ip  of  the  Stand,  fo 
as  therebp  the  i©ard  map  p?efcntlp  require  Eiberp,  though  he  be  toithin  3Bge. 
8C0.173.asco.  74.  b  3C"d  toe  tocre  of  (©pinion,  that  though  the  ©alue  of  the  Carriage  remain 
due,  nottoiebftanding  fuch  flighting,  becaufe  the  faib  Carriage  toajss 
bejteb  in  the  fttng  before ;  as  it  toas  refolbeb  in  Drewries  Cafe ;  pet  the 
fleafon  of  that  Cafe  mil!  guibe  tfiijaf :  f  o?  bp  the  making  him  a  Jinight  the 
Uing  alloto0  him  to  be  of  full  3Uge,  anb  fo  fo?  the  €ime  paft  the  p?ofitjef 
are  toell  receibed;  but  from  thenceforth  the  Wardffup  is  to  reafc,  anb  To 
confequentlp  the  $?ofitjei,  anb  he  to  fue  hijS  tliberp  p?efentlp.  Poft.  90.  91. 

For  Reverter.  Co.  B.  (  J 2  )  The  Earl  of  Clanrickard,  &  uxor  verfus 

*•  Cale  Effoin-  Robert,  Ftfcount  Lifle. 

iCr.34.,5,,.  jones    HP^<!B  <£arl  of  Clanrickard  anb  f^\0  ^ife  brought  a  Formedon  in  Seders 

7.  aflbjn'B.  104.  An.    X    ter  againjt  Robert  ©ifeount  Lifle,  ut  fupra,  tohctein  he  toa0  effoincn  af* 

xV;3,9°3  Ho9b."u"  ter  the  ©icto,  anb  tljen  pleabeD  in  Abatement  of  the  Mlrtt,  ut  fupra,  tohirlj 

pCo.'ij.  t..  For  the    toa£  abjubgcb  gooD,  ut  fupra,  anb  then  boucheD  ttoo,  tohereof  one  toa<$  firfl 

fbr Vouched  Ron7    'ffoincb,  anb  then  the  othe*  toith  an  Idem  dies  altoaptf  to  the  ^emanbant, 

*2f.  winch  34.  '      Cenant  ano  iDouchee.    %nii  noto  Quindena  Pafc.  toljich  toajf  the  laft  ^ap 

of  the  €(Toin,  both  the  ©oueh"^  appeared,  anD  at  the  Tame  ^ap  mp  So?D 

Lifle  €enant  caft  an  <£fibin  both  fo?  htmfclf  anb  h»^  3ltto;nep.    ^Inb  it  toa# 

ercepteb  unto,  that  t§i$  cElfoin  lap  not  acco?bing  unto  the  2$ooft,  ;  H.  7. 

13,  tohicb  being  fpoben  to  at  the  23a r  tfotce  02  th?ice  toa^er  at  la  (I  fpoben  to 

bp  the  Court,  anD  agreeb  una  voce  [bp  mp  felf  ]  [Winch]  [anb  Nichols]  that 

the  <£flbin  bib  lie.    f  02  firff,  there  is  no  Statute  that  takejai  atoap  the  €flbin 

in  thi^  Cafe,  fo  then  it  is  to  be  uibgeb  bp  Beaton,  25oohsf^  anb  ^eObentf 

of  Court. 

poto,  fo?  'Boon*?,  that  of  22  H.  6.  i0  birealp  the  p?incipal  Cafe,  anb  the 
<£fibin  etcepteb  unto  there,  ag  it  i$  here,  anb  it  toaS  allotoeo  clearlp  bp  the 
Court  toith  thi$  licafon.  €hat  the  €enant  map  fap,  that  the  Vouchee  i$  noc 
the  fome^erfon,  ano  map  babe  biberg  other  pleads  againfi  the  Vouchee  ;  anb 
S  E.  3.  (gflfoin  54. 10  the  line,  tohere  the  firft  ©ouchee  toaief  ejToineb  after  an 
<£flbin  of  his  Vouchee.    38 nb  13  E.  3.  €ffoin  6. 

|&oto  the  ^?e(!Dents  are  clear  anD  common  to  the  fame  ^urpofe,  anb  a 
ftoll  of  that  23oor  22  H.  6.  tohich  i0  the  nerp  Cafe,  toast  founD  according 
to  the  25ook  bettoeen  Crulle  anb  Manfell,  Mich.  22  H.  6.  in  the  dBflfoin  $iolU 
3lnb  fo  Hill.  34.  H.  6.  bettoeen  Belgrave  anb  Harding,  anb  biberj?  others,  but 
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£t)c  23oor  of  3  H.  7.  ma£  not  toatrantca  op  anp  ftoll,  fo?  0  caufea  it  ro  be 
fearchea. 

450ID  tfie  Heafon  of  tbe  Cafe  is?  rOi^^  tbat  tbougb  tSic  €enont  fiab  an  4tte 
foin  Before,  that  mas?  in  anotfjer  ftefpett,  tbat  10  to  fap,  ccttocrh  ftim  ana 
tbe  otftcr  ©emanaant£  :  23ut  noitj  he  toa^  in  anotljer  <£>?acr  ana  ©cgrec  of 
pica  betlDcen  ftiin  and  tne  Qouthct,  Infto  being  not  pet  entrea  into  the 
Marrantp,  might  (as?  before)  eiti)et  Ijimfelf  ©oucb,  0?  ttje  tenant ;  but  if 
be  mere  once  arcuallp  entrea  into  tbe  i^attantp,  tftcn  Jje  couia  be  no  mo?c 
cjfoinea,  no?  ttje  €enanr,  mho  baa  noto  aone  toittj  tbe  Influence,  ana  mas? 
alfo  out  of  pleading  againf*  tbe  ©emanaants?,  becaufe  fti^f  pica  bias?  put 
into  tfte  agouti)  of  tfje  ©oucftee. 

3Cna  tbetefo?e  tf)e  'Booh  29  E.  3.48.  Simkin  Simons  Cafe  it  teas?  refolbca,  ff0,"1  Ifa-  -'Co° 
tbat  tfie  ©oucfjee  ana  tenant  map  batoe  either  of  tijem  one  €(Toin  before 
tljep  entet  into  tbe  Watrantp.  *But  notn  tbougb  the  €iToiu  be  grantea  in 
refpect  of  the  pleas?,  that  map  atife  between  the  ©oucljee  ana  €enant,  a# 
ftatb  been  faia  ;  pet  it  i$  to  be  entrea  between  the  tenant  ana  ©emanaant,, 
ana  not  betmeen  ttje  tenant  ana  ©oucbee,  as?  tbe  faia  25oor  is?  29  E.  3. 
48.  3Cna  idem  dies  is?  ftill  to  be  ginrn  to  tbe  parties  not  elToinea.  3&nti 
tbougb  tbe  <£floin  fycze  toere  cafi  botb  fo:  bis*  €enant  ana  3Gtto?nep ;  pet 
it  teas?  gooa  enough  being  but  a  furplufagc  fo?  tbe  one. 

&o  tfyt  ocfloin  mas?  aajuagea  ana  aajoutnea  here  ajsf  Xmc,  ana  is?  alfo  tfje  k  Cn' ^Y' /  Co -3p; 
mod  fafe,  becaufe  it  is?  <£rroj  to  benp  tbe  <£iToin,  tmjen  it  ougljt  to  be  grants   '   y' a ' '  ° 
cbi  ana  not  e  contra. 

(  H  J         Richard  Cox  w/w  William  Barnfly,  &  alios. 

Richard  Cox  n?ougbt  an  action  of  €refpafs?  againft  William  Barnfly  ana  o^  Trefpaf?. 
t&er£  foi  breaking  b^  Clofe  at  Bromfgrove,  tohereunto  tbe  ©efenaant  £°}ac' K";.Haq. 
upon  tbe  ncm  3flfltn;nment  pleaaca  not  guiltp,  ana  tbe  Slut?  found  a  fpecial  «ent  Demerge  bars 
©ecaict  thus? :  €bat  Barnfly  tbe  defendant  toag  feifed  of  the  Sana  in  4Sue*  w-f  Troi'mS  mV 
ftion,  ana  i^eia  tbe  fame  of  tb«  SJ9ano?  of  Bromfgrove,  tobicb  i^  ancient  3£e-  iu-'p-jji.  h«cc.  n/; 
tnefne,  ana  tgat  Cox  recoberea  againfl  bim  f  o?tp  pouna^f  in  t^e  common  New  Dalt-  *"• u?- 
pieajS,  ana  toofe  out  an  Elegit,  bp  fo?ce  tubcreof  tbe  ^»ljertff  belibecea  bim 
tbe  ilana  in  <©ueftion,  ana  be  entteb,  upon  tobom  Barnfly  anb  tlje  reK  entrea, 
tobfreupon  Cox  b?ougbt  tii^f  ^fiction  of  €tefpaf^f,  &  fi,  &c. 

£0  tbe  fcabole  <©ucjiion  tuaiaf,  tobctber  tiic  Hanag  in  ancient  ©emefne  map 
fie  belitoerea  in  <Srecution  bp  tlie  Mttift  bp  jfo?cc  of  an  Elegit  out  of  tbe 
Iting'g  Court.    3Cnb  it  \oa0  aajuagea  bp  the  Court  [Warberton  being  ab<  yCo.w.a.  accot*. 
fent  tbrougb  £icbnef£  tbisf  €erm]  tbat  tbe  <£recution  toa^  tocll  bone,    fet  i7jT£a >.'77.b 
it  toas  agreea, 

f irfi,  tbat  no  frc ebola  bolben  in  ancient  ©emefne  ceuia  be  recobcrca  in 
tbe  Court  of  tbe  &ing. 

i&econalp,  tbat  tbouglj  tbe  f  reebola  lucre  not  to  berecoberea  bp  t^c  ^BctioiT,  cr.cr.j. 
pet  if  tbe  poffeffion  mag  to  be  recoberca  bp  tbe  Action  b?ougbt  in  tbe  $ting'^ 
Court,  ancient  ©emefne  i&  a  gooa  plea  ;   and  tbat  i£  Alden's  Cafe  Co.  lib. 
?.  ioj.  a.   tbougb  the  Ejedione  firmar  be  bjougbt  bp  tbe  Ecflrc  againfi  tbe  l°J-*? 
Heffo?,  ana  46  E.  3.  fol.  t.    %  Mtit  of  J©ara  lictb  not  in  tbe  fcing'g  Court, 
no?  a  l©rit  of  3©a(le,  thougb  it  be  of  a  Hcafe  fo?  iearjf,  7  and  8  H.  6. 

€bicalp,  fome  3fictionsi  lie  not  at  tbe  Common  31am,  tbougb  tiiep  toucb 
not  tbe  pofleffion,  fo?  tbe  pjrfumption  tbat  tbep  toouia  b?ing  t^e  €itfe  of 
t^e  jprecboia  in  <Que|Iion,  becaufe  tbep  commonlp  ba  fo ;  ag  a  fleplebin 
ana  an  3ficuon  of  Account  of  p?ofitiSf  of  lianas,  40  E.  3.  40.  46  E.  3.  i.  21  E. 
4.  Fitz.  3Cncient  ©emefne  6.  but  in  €refpafg  vi  &  Armis,  0?  upon  tlje  ^tat. 
y  R.  2.  tbougb  tbe  jpreebola  come  in  debate,  pet  ancient"  ©cinefnc  i$  no  s  Co.  iir.  s. 
plea,  46  E.  3.  1.  and  2  H.  7. 17.  tbe  Caufe  i^  a^  one  23cok  fap£,  tbat  tbe 
SffTu<?  is?  upon  tbe  J©?ong.  3Cnb  fhe  otijee  13ooft  faitfj,  Court  of  an  ancient 
«©emefne  batb  no  giurifaiction. 

3Hnotljer  point  conftaerable  i&  tbi£. 

•Cbat  if  a  neto  Action  be  gitoenbp  Statute, mljicb  lictb  in  tbe  5ting'«?  Court, 
ana  mill  uot  lie  in  ancient  ©emefne,  pet  if  tbat  3£rtion  meable  airealp  toitb 
tbe  pofTcfilon,  pon  fftall  ratb"  b)fe  pour  2lction  tban  batie  it  in  tbe  Siing'** 
Court,  to  tlje  #?cjuaicc  of  tbe  p?i\3ileDge  of  ancient  ©emefne,    ^nb  tbat  itf 
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tile  Cafe  of  an  Sctton  of  ©Slafte,  7  H.  6.  3j.  and  8  H.  6.  34:  15M  the  Beaton 
*co-6r.  rSt«nd.  t£  gtoen  in  23oohs,  that  t\)t  Ctiiant  in  ancient  '©emcfnc  ffioulb  not  fie 
»!"«*«!? 'c'  A?r"  fu6)ctt  to  Statute  £a\D£,  Dceaufe  tijcp  Go  not  contribute  to  $&$  of  knights 
of  $£atlianunt,  anb  to  map  ftem  to  fjatoe  no  ^)oict  there.  SI  ^1D  that  Con^ 
eck  bain,  to?  chat  tjs  but  an  €aCc  grantrb  tftcm  in  favour  of  their  EafiourS 
of  the  <£artlj,  ag  manp  others  h^be  f  rcebom  from  fermug  in  juries,  §9on* 
rage,  9$ttrage,  anD  matin  fuel;,  anb  F.  N.  B.  128.  €bc  Villains  of  So?bS  of 
Iparfiaincnt  are  free  from  contribution  to  the  jpeej9f  of  UiiigBts,  a0  mell  as 
tbep,  ana  me  fee  that  thep  are  fuBjccr  to  all  other  Statutes  not  concerning 
f  jjui-  f rcebolb,  a^  mell  o^f  ethers* 

SQgaiit,  SUtttons  at  Common  Sato,  upon  mhicf)  no  Kcmebp  coulo  Be  §ati 
in  ancient  ©ehtefhe,  00  lie  in  tge  fting'S  Court,  though  then  {iir  the  ^ojfef* 
b?  ?y.a.  gciij  as  Quare  Imped  7  H.  6.  jy.  Becaufe  thep  cannot  2©?ite  to  the  25iu)op, 

thereof  the  Beaton  i^3  ficcauie  the  Common  Sam  Being  as  Ancient  as 
tljcir  ®ribi?ebge  is  man  not  inbure^  that  Bp  $?etcntc  of  PjibilebgeS  there 
Be  a  faifee  of  original  Bight,  as  that  Cafe  ig.  25ut  of  nem  Bights  0? 
ficmebirs  Brought  in  Bn  Statutes  (mbich.  are  not  pjcfumeb  to  intend  theic 
|j?ejubtcc)  it  is  cthctmifc. 
fCo.ic>f.b.  jJHrtoio  t$e  Cafe  in  <©ueftion.    Chougg)  it  Be  true,  that  the  ^offeOlon  of 

Eano  in  ancient  ©emefne  Be  gaineb  Bp  the  Sheriffs  3Stt  faUoming  upon 
a&jarb  of  the  king's  Courts,  vet  *&  Sa"b  i£  fc*f  toa^  neDEC  Pu£  in  $*ca 
birecdp  in  the  king's  Court,  ana  fherefojc  Differs  from  all  other  Cafes  fie* 
fmt  mentiotieb;  anb  therefore  touching  that  there  is  2  E.  2.  Fitz.  <££ecutton 
118.  ejrpjcfs,  tfy&t  the  Cognise  of  a  Statute    habing  taken  Sanb  in  an* 
dent  ©emefne  in  €jcecution  bab  an  SUffi^e  of  it  in  the  king's  Court,  anft 
!M»b  Suogmcnt.    3Gnb  7H.7. 10.  it  ig  abmitteb  tljat  fuch  an  €recution  i£ 
•Bosh,  fo?  otfitrtoife  the  ©ifputation  mere  bain  to  p?eferbe  it  againfi  the 
ISceoberp  ftab  Bp  Cobin  againfi  the  f  recholber.    3Cnb  Alden's  €afe  is  of  &* 
pMnn  fo?  it ;  anb  7  H.  4.  fol.  14-  *t  is  riileo,  that  upon  an  Sttion  of  ©eBt 
%2mgljt  againfi  the  Jpeic  in  the  king's  Court  fo|  the  ©ebt  of  $i^  Sflncejio?, 
Sa!2&«?  tn  ancient  ©emefne  befcenbrb  u)all  Be  liable  to  the  fecution.    %* 
i$am$  tehtclj  23oakS  there  is  onlp  8  E.  2.  Fitz.  erecution  i;6.  erpjeftp,  anb 
xf  E. ;.  Fkz.  execution  62.  tDljich  is  3eighr  ■,  fo>  22.  3flSi$e  4? »  iS  no  othec 
Sut  time  an  IBfe^e  iieS  not  foz  him,  that  Ijatti  fuch  an  <JBj:ecutton  in  the 
ising*S  Court,    thereupon  tlje  Bcpo?ter  infers  hiS  fingle  #piniona  that 
'tfteretac  €rectttten  cannot  Be  of  inch  SanbS,  tofyicfy  ig  no  Confequent,  foj  a 
flB^an  nian  take  a  Scafe  of  fuch  StanDS,  though  fa  cannot  habc  an  Ejeaione 
fame  of  tfam.    ana  the  Chief  3(uftice  faib,  he  maS  of  Opinion,  that  though 
an  31fli?e  in  this  €&(e  coulb  not  lie  in  the  king's  Court  fo?  him^  that  hatjj 
fuch  an  <Sjcecution,  vet  he  map  habe  an  SSafy  in  the  Court  of  the  fil|ano?  Bp 
Wpt  of  $ii$ln,  Clofe  anb  $?otefiation  to  fue  it  in  the  Mature  of  an  %f&$t, 
though  t$e  %^t  in  this  Cafe  be  giben  Bp  the  statute,  lifte  to  the  Cafe  14. 
pi*  1^  t  ghh&bi  H.4.20.  tshere  Hankford  is  of  Opinion,  that  if  a  agan  habe  Cognisance  of 
m^if^&tl    peas,  it  fnall  not  ferbc  him  to?  a  nem  Saion  crcateb  aftertoarbs  Bp  a 
Statute :  25ut  if  an  olb  Action  be  aftertoarbs  giben  Bp  Statute,  in  a  neto 
Cafe  it  mill  ferbe,  anb  to  here,    ^na  the  Chief  Sfuftice  further  faib,  fo?  a= 
nothec  ^eafon  he  helo  this  Cafe  clear,  that  fince  the  ^ubgmcnt  mas  45oob, 
tfyat  Cox  ffcoulb  recober  the  ©eBf,  anb  that  the  Elegit  bib  Warrant  the  ex* 
tenbing  anb  befibering  ^a!f  ^ig  Sanb,   anb  the  aucient  ©emefne  is  his 
Sanb,  as  tccH  &g  other,  to  as  he  hab  Warrant  to  beliber  it;  anb  is  not 
100.7tt.fe.  9 0  to  Wpute^at  ig  liable,  anb  iuhat  not ;  neither  ig  the  ^hctiff,  no?  he,  that 
if  "•  6£°-£ a*    teceibes  it  of  him,  fuBject  to  an  Action  of  €refpafs,  as  if  it  mere  a  Nullity 
"und^oi.lfi.3',  a  in  the  Ma,  but  ocrUaps  if  it  mere  rclieba&le,   the  map  to  reliebe  it  mere 
o.  3pj.  10. 3.       Sp  Audita  Querela,  Bceaufe  there  'mag  no  ^Time  to  plcab  it  &efo:e. 


S  Qx  ioj. 


William 


Keble  verC?  Nichols  verf.  7 

Osbafton.    \  Grunnion.       \  ^" 


(  J4  )  William  Keble,  Executor  of  Robert  Keble,  Debt. 

egairift  Osbafton.  Go-  G- 

Illiam  Keble,    <£l*rcur02   of  Robert  Keble,    &20Ugfit   an  %aion  Of  gkBt  London. 
upon  a  13iU  obligator  of   Cimtecn  fDounbff    vTbirtecr.  Shilling^  waiter  Trin.  iijac. 
four  pinte,  againft  Francis  Osbafton  <£j:rcuto?  of  the  Ccftament  of  another  STd^a'ahS"^ 
William  Kebie,  the  vDefcnbant  pieabcb  tljjnt  tjfjc  faib  William  Keble,   tne  fups  31-  b.  cr.Car.  8?. 
patcb  Ccftato?,   bicb  3?ntc(latc,  anb  that  Befo;c  thiff  G3r.it  purcbafcb,  the 
38bminiftration  of  |jtff  »0oobff  masf  eommirtcb  to  one  Edw.ud  Keble,  bJljo  ab» 
inintftreb  an&  flifl  Ootfj.    €fte  plaintiff  rrplictb,   that  William  Keble  bicb 
^nteftate,  anb  that  after  his  ©catf),  anb  before  the  2bminiftration  alo:c; 
fatD  grantcb,  Ditocr^f  4&oob.ff  of  biff  (anb  name?  tfjem  particularlp;  10  the 
lvalue  of  thitf  ©rbt,  came  10  the  i|3anbff  of  thiff  ^Mrnbant,  totjiclj  <©oob£ 
the  ©ffentiant,  aff  OJcccutoj  to  the  faib  Keble,   Adminiftravit  feu  aliter  ad  ufutn 
fuum  proprium  difpofuit  &  convertir,  &  hoc,  &c.     Mherctipon  3HTue  maff  tafecn  ' Cr-  ?• 
anb  founb  it  againft  tlje  defendant  in  tfjc  bifjunctibe  ajs?  afojefaib,  anb  it 
roag  abjubgcb  fo;  the  plaintiff;  fo?  the  $oint  in  SIlT'ie  isf  b'trealp  founb, 
anb  fo  it  iff  tiritnjn  the  Statute  of  Sfcofailcff,  anb  the  SfTue  alfo  iff  not  ini* 
proper,  fo?  though  the  Serbia  be  true,  if  cither  fie  bib  Sflbmtnifter,  02  othcr- 
toife  tonbert  it  to  hi£  We,  pet  both  mult  Be  aff  OBirccuroj,  fo*  fa  i&  tije  f&leab^ 
iug  anb  tfje  ©crbict,  anb  then  it  \0  out  the  fame  Ching  fpoften  ti»o  ^apff, 
one  acco?bing  to  the  p?ope?  £tile  of  2£ato,  the  other  accoabing  to  common 
speech;  anb  therefore  if  3fflue  ftab  Been  taften  onln  that  lje  hab  conberteb  Br.  Eseoi»r  i«y.  74i 
the  «J5oobff  to  hi£  omn  We,  per&apff  it  tooulb  babe  been  goob  enough,  efpe*  Sw* by  wrong 
ciallp  if  it  mere  abbeb  aff  <£recut02,  a0  Ijcre  it  i&    %na  fince  tljere  toaff  an  and  then  Adminwtra. 
tfreeution  in  ro^ong  oefo:e  tfjc  3ftmtiintff cation  gcanteb,  tfte  plaintiff  Ijab  ^.^"'c/^'ilT 
Caufe  of  Qilction  befteb  in  §im,  t»|)iffj  ftjall  not  fee  taken  atoap&p  tlje  Sfibmi*  s'«s,  s&s.  i'cro.  8s! 
niffration  granteb  after,  tfjougft  it  Be  Befojc  tfic  Action  b2ought,  t^e  catftec  89 
fiecaufe  thofe  45oobs  tancri  atoap  Bp  ln:ong  Befo2e  tJjc  3bminif!ration  (pall 
not  be  %ftet$  in  t^e  ^anb^f  of  t&'e  2£Dminijtrato?  till  tljep  Be  reeobereb,  oj 
^amageff  foj  tljcm. 

(  jf  )  NichoU  wrfus  Grunnion.  D£bt. 


u  »~pHomas  Nichols  B?ougf)t  an  taction  of  sDeBt  upon  an  Obligation  of  hui.  h  i&c.  Rot. 

"    X    f  02tp  19ounbjS  againft  Joane  Grunnion,  ttfe  Conbitiott  njajS,  to  per-  flJ-  '  Brnl  y8HBr- 

"  fo2in  an  3Bmarb  to  Be  mabe  anb  belibereti  in  i®2iting.    €fte  ©efenbant  K pXzls.  r5E 

tc  pleabebibat  tljep  mabe  no  SEmatb.    €fte  plaintiff  (betbeb  tbe  3fimarb  Abr.f.i».  AP.fi.  f 

Cl  mabej|   fcfuper  prsmiflis  in  conditione,  &c.  in  Baiting,  trijicfj  tuaff,  tbat  c0\  \\\.\>.x¥\o  39SX 

'c  t^c  'Em       B^  J°ane  fil°ulb  bepart  from  tftc  tjoufe,  lul)£reiu  n)e  Dtoelt,  Dy i!5 

"  anb  oM    PRiSff,  bitncn  appeaccb  not  to  concern  tfre  plaintiff,  anb  ffioulb 

"  pa?  tbMPRntiff  tbree  @ounb^  €en  ^billingff,  anb  affipcb  tfje  25?eac{j 

"  in  tnatr^€l)e  ^efenbant  rejoineb  tbat  tfje  l©arbfmen  mabe  no  fuc^  211* 

toarb,  mljcccupon  SijTiie  ruajJ  taften  anb  founb  fo?  the  plaintiff,  anb  pet  it 

inaff  abjubgeb  againft  fjim,  Becaufe  it  ma^  an  Arbitrament  But  onlp  on  one 

.Sibe,  anb  fo  ©oib,  anb  none  in  Sato,  acco?binff  to  the  25ooft  7  H.  6. 4o.  1  SSiytte^2sda 

Saund.  326,  327.  2  Saund.  190.  only,  void. 

f  02,  tljougb  aff  Bafpoole's  Cafe  fapff,  an  atbarb  map  Be  mabe  Bp  Partgf,  LCo- sS>  b-  a  Saun('' 
tge  i&uBmitnon  Being  Bw  !©o?b,  anb  tfiougfj  it  Be  upon  23onb  in  tt)e  com^ 
inon  iTo?m  fo?  all  €au(e'g,  fo  aff  tf)c  fame  9ltoarb,  dc.  it  (ball  not  be  ertenb* 
eb  further  tbau  the  Caufe?  mabe  hnoton  to  the  OTarbfman,  pet  it  muff  in 
tbat  Cafe  enb  all  Controberffeff  appearing  to  tft*  Court,  0?  clfe  it  fati.fffie^ 
not  tfje  conbition  of  the  Obligations  tobcreof  itfollotty?,  that  Becaufe  eberp 
Controberfte  iff  Bettoeen  ttua  #articjS  at  the  Ieaft,   it  appear^  to  the  Court 
the  ControberGe  cannot  Be  enbeb,  except  it  Be  enbeb  in  refpra  of  tftcm  both, 
anb  that  map  be  either  erp?effeb  02  implpeb.    aBj:p?elTeb,  a?  if  an  SUtoarb 
fie,  that  an  <©Bligo?  in  a  fingle  (©Bligation  fbal!  pap  tbe  !©cBt;   tljiff  iff  no  2.fti?£  ah  .0. 
3fibjarb,  crcept  it  Be  p20bibeb  tbat  he  Be  bifebargeb  Becaufe  §Dapmcnt  itf  no  iCo.4m  Pop.  134- 
3Pifc0arge  in  that  Cafe ;  But  if  the  l©arb  be,  tbat  fie  (ball  pap  <€en  ^ounbjtf  l^t^'lel'  & 

H  fO^   R.Z.316J. 


Inche  verf. 
5°  Roll. 


fo?  €refpaf?,  it  i?  goots,  fo?  a  Satisfaction  implies  a  "©ifefsarge.  3finJs 
ttiat  i0  the  itcafon  of  tijc  <pubgmcnt  in  Bafpool's  Cafe.  $oto  tjerc  in  tlie 
§&?incipal  Cafe  there  isf  nothing  oroacbeb  fo?  rfje  ©efenbant,  anb  the  tfjacc 
ground?  €en  Shilling?  appointed  to  Be  paib  i?  not  faib  fo?  toljat ;  fo  it 
can  iinplp  nothing,  neither  can  it  be  holpen  Bp  anp  ferment ;  fo?  the  2Cr* 
Bitrament  i?  conbitioneb  to  Be  in  Hitting,  anb  pet  inheeb  there  ma?  no 
Sfibennent  that  the  th?ee  $ounb?  €cn  dS»|)iUino;sf  toa$f  amarbcb  fo?  anp  canfc 
certain :  "But  if  another  3fittion  mere  B?ougbt  fo?  ttje  Crefpaf?,  no  bouBt 
thi?  Slmarb  map  ne  pleabeb  mith  an  3Gberment. 
3  Ron  jj4  Chetc  ma?  no  gfubgment  in  this*  Cafe,  toi  though  3  roa?  cleat,  and  am 

clear  of  that  (©pinion,  anD  the  reft  concurred*  pet  there  mas  fome  batping 
after ;  anb  fo  it  hung,  anb  %  thinfc  ma?  compounbeb,  fo?  %  fjcaru  no  more 
of  it. 

(  j6  )  Inche  verfits  Roll. 

O^t  of  the  Court  of  Warb?  came  thi?  Caufe  Betmeen  the  5Htto?ncp  cu- 
riae Wardorum  at  the  delation  Of  William  Inche,    Committee  Of  William 
French  the  fting'?  i©arb  plaintiff,  anb  Andrew  Roll  ©efenoant. 

Upon  a  Diem  claufit  extremum,  after  the  ©eath  of  John  French,  jfathcr  of 
the  I0atb,  it  ma?  founb  that  he  helb  one  s^effuage  and  Ctocntp  Siicrc?  of 
aianb  in  Kettifham  in  Cornwall  of  the  fame  ©efenbant  in  ftnight?  Serbice, 
anb  that  the  faib  John  French  bib  lifteroife  hold  one  St^efluage  anb  eight 
3llcre?  of  3tanb  in  Wharpftone  in  Cornwall  of  the  late  >©ueen  Elizabeth,  a?  of 
her  Opano?  of  Emergen  in  Corwall  Bp  f  ealtp,  anb  thjee  Shilling  Kent  per 
Annum,  &  per  quse  alia  fervitia  Juratores  ignorant. 

Melius  inquirend.  at       9&ftettoiarb  a  Melius  Inquirend.  mag  amarbeb  upon  Supporal,  that  the  2tanb 

the  common  Uw  is   roa?  ^olbeit  of  the  Jting  bp  knight?  Serbice ;   upon  rohich  Melius  Inquirend. 

fi"a  offi«onpoft0  fs6  it  ina?  founb  that  he  hem  the  faib  WTuage  anb  eight  3flcre0  of  Hanb  in 
wharpftone  of  the  <&ueen,  Bp  "Ctnight?  Serbice.  €he  <But ftion  i?,  mhethee 
the  Hanb?  are  jjolben  of  the  Jting  Bp  &night?  Serbice  in  Capite  o?  not.  ft 
ma?  faib  fo?  the  Jting,  that  an  <©?iginal  Office  founb,  a?  tfjijaf  <©ffice  i?, 
upon  the  Melius  Inquirend.  moulb  habe  mabe  a  €enurc  in  Chief*  3Hnb  it  toass 
alfo  faib,  that  Trin.  12  Eliz.  Dyer  292.  it  ma?  rcfolbeb  j  that  tohere  an  <BU 
flee  mast  founb  that  Uanb?  mere  helb  de  Domina  Regina,  fed  per  quae  fervitia 
Juratores  ignorant,  anb  thereupon  a  Melius  Inquirend.  mag  amarded,  mbereBp 

Co  l.  77  s».  the  €enure  roa?  founb  to  Be  of  a  SuBject*    Chat  noto  the  firff  <©ffice  ma? 

©oib,  anb  the  Melius  Inquirend.  mag  in  the  $aturc  of  the  firlf  3©jit  of  Diem 
claufit  extremum. 

25ut  it  ma?*  nom  rcfolbeb  Bp  [Hobart]  anb  [Tanfield]  Coke  Being  aBfent, 
that  in  thi?  Cafe,  the  €enure  Bp  ftnight?  Serbice  of  the  <©uren,  founb  Bp 
the  Melius  Inquirend.  (hall  Be  taften  to  Be  founb  of  tfje  Sl^ano?  of  Emergen, 
tohereof  the  Uleafon  ig,  that  the  Melius  Inquirend.  %0  in  hiief  oron  Mature,  at 
the  Common  flam  to  Be  a  Supplement  to  a  ©efea  0?  Uncertaintp  of  a  fo?* 
mer  Office  •,  anb  fo  here  the  €enure  Being  fir  jt  founb  certainlp  of  t^e  <®ueen 
a$  of  a  Sl^ano?,  anb  Bp  fome  Setbice  certain,  anb  the  Hncertaintp  onlp  fo? 
fome  other  f^art,  mhen  the  Melius  Inquirend.  come?  it  ^erfea?  that,  anb  fo 
Both  maue  But  one  Office,  anb  muK  Be  joineb  together.  $oto  fo?  the  Cafe 
of  the  12th  of  tlje  <&ueen,  it  toa?  nothing  to  the  "#urpofe,  fo?  that  i?  a 
Melius  Inquirend.  not  at  common  31am,  But  grounbeb  upon  the  Statute  of 
2  E.  6.  anb  Calling  hi£  Mature  anb  j"o?ce  from  thence.  Cherefo?e  the  "IPlefoIu* 
tjon  ij*  erp?ettp,  that  the  Melius  Inquirend.  there,  i?  &0  the  firfi  Office,  anb 
abfolutc  it  fe!f  Bp  Senfe  of  that  Statute,  mhich  i^  6ut  in  ttoo  Cafe?  mens 
tioneb  in  the  Statute. 


Holms 


Holmes  verf.7  Merifield.  ?  Freak  &  uxor  verf? 

Twifr.  S  S  Bindford.  S  5 


C  57  )  Holmes  verfas  Twift.  i  Ro.  ^3, 4(s8. 

Jenk.  Ueiit.  194,  3 1  r, 

THomas  Holmes  Biought  nn  Affumpfic  againfl  John  Twill,  ants  brdarcb  tfjat  tR.^.ApJ'Js.Yd. 
ye  wag  poffilTcb  of  a  l^cap  of  OToob  containing  rcn  Cuiij),  cn'o  frjaE^.4-Co1.s4.a.  pio.s. 
Twift  in  <£onftbcration  that  Holmes  ItsoufD  fell  anb  belitoer  him  one  Can  of  i6^.°i cr.%\,'^.op' 
the   faib  ©acoo.,  be  tnoulb  pap  Ijsm  fa:  it  toithin  fir  SSontbs,  after  the  M^k- 
Kate  that  be  ftjoulb  fell  the  reft,  011O  f^ctocD  that  he  fold  anb  Delibcrrb  unm  7™u-Jac-Rot- 
Twift  the  3Tun  of  SEloob,  anb  after  folb  unto  one  Coliins  the  ftcfioue  after  tije  v.fcss. 
mate  of  2;  $ounb£  a  Cun,  anD  tije  ©cfenbant  paib  him  not  the  25  JpaunbjJ  Srt«tiSSSwi« 
aceo^titng  to  ttje  ^omifc,  anb  thereupon  5'»D6cmcnt  tuatf  giben  {02   tije  is  «>  be  to  a  stranger; 
plaintiff  in  the  Sings*  23cnch,  anb  nom  upon  WLxit  of  <£cro^  in  r|)c  exchequer  ^k^c^ke^ 
Chamber,  tfjc  Subgctncnt  toag  rebcrfcb,,Becaufe  the  plaintiff  ftab  not  allcbg*  Brnfo'ctis.  w.b. 
cb  that  be  hab  gifcen  Notice  to  the  SMenbant  of  the  £>ale  anb  $?icc  of  t&e  c°'f7b  ""co'&'b* 
f!cft3  Being  a  Chinee  oft)i^  pjitoatc  ftnotolebge,  anb  not  liue  tfjc  Cafe  of  25onb  zCr.^iMpr^V.  ' 
to  perform  ttje  SUtuarb.    3Hnb  Come  3(ubgciSf  of  tije  flings  25ench  allomcD  of.'SS^^H^j,, 
the  Siiibgment.  fr/sH^b.  ko.°! 

R.i86. 1  Cr.  135,  ju. 

(  y8  )  Merifield'.  C,/«.  Cr.]ac.43^^.ow. 

EDward  See  folb  tlje  Sl^ano?  of  Buckland  in  Kent,  feeing  ftolben  in  c^iet  to  curia  mrdmm. 
Thomas  Merifield  anb  Dorothy  bi£  SHHifc,  anb  to  ttje  §nt$  of  the  faib  Sd^hT"4 
Thomas  to  the  fame  life,,  then  Thomas  anb  Dorothy  letoieb  a  fine  of  the  faib  sCo.uVb.' 
SJ^anoj  to  A.  $  B  to  the  Ufe  of  them  buring  their  tUtoig,  the  ftcmainber  to 
the  8fe  of  Thomas  in  €ail,  the  Hemainbee  to  the  Hfe  of  a  Stranger  in  €ail, 
Thomas  oizo :  3ft   toa0  refolbcb  Bp  [Hobarc]   anb  [Tanfield]  that  Dorothy 
\i3a0  not  to  liic  Stiberp  of  anp  $art  of  tije  &anb,  taj  it  teas?  no  5Cbbanccmcnt 
to  her  from  tier  ^tuJbaub  of  tji^s  Sanb£  within  the  Statute. 

(  59  )         Freak  &  Mabel  Uxor  again]}  Edward  Bindford.  Co. B.  Devon. Browa- 

Iow  Hill.  1 1  jac. 

JOhn  Freak  anb  Mabel  hi£  tRBlifc  b?oupcbt  a  f  ojmebon  in  iicmainber  againfr  J^'* varyi    from 
Edward  Bindford  of  3  S^cffuage;6f  &c.  in  Alfrington,  ttHjtCh  Roger  Linfey  the  Regifter,  but  tqui- 
bib  gibe  to  Elizabeth  Coxton,  anb  the  l|Jeir£  of  fyet  25obp,  ti)c  Ucmainber  to  wlm- 
John  Pifing  anb  hi^  ^cir^.     Et  quaj  port  mortem  prjedidorum  Eliz.  &  Johan.  Pi- 
ling prajfat.  Johanni  Freak  &  Mabell  fil.  &  hsered.  Robert  Pifing  gen.  fratris  &  hae- 
red.  Hugonis  Pifing  gen.  fil  &  hxredis  prasd.  Johan.  Pifing  remanere  debet  per  for-  ^  Co  88- 
mam  donationis  praed.  eo  quod  prsd.  Eliz.  obiit  fine  hsred.  de  Corpore  fuo  exeunte, 
&c  €he  tenant  pleabcb  in  Abatement  of  the  Writ  j  that  the  ©emanbant   r  .     c  L 
u)oulb  bp  the  f  o?m  of  the  ftegiffer  habe  fuppofeb  that  the  H^efTuagetf  &c.  poll  ' 

mortem  praed.  Eliz.  &  Johan.  Pifing  prsfat.  lohanni  Freak  &  Mabell  ut  Confanguin. 
&  hatred,  prasdift.  Joh.  Pifing  remanere  debet  per  formam  donationis  pra:d.  tUhich 
tfoncluuon  he  hath  not  mabe.  3Cnb  it  boasf  faib,,  that  the  WMtitg  of  fo^ 
inebon  in  JJSemainbcr  to  the  Hegiffei:  fo.  263,  244,  anb  246  mere  all  fo  con* 
tlubcb  j  3Cnb  of  that  Opinion  toag  Suffice  [WarbertonJ  But  [mp  felf]  anb 
[Winch]  anb  [Nichols]  tjelb  the  Writ  goob  enough?  *n  a^  much  a&  it  appears? 
to  the  Court ,  Bp  the  ^ebigree  a^  it  i^  fet  boton,  that  fhe  i^  anb  neeb^  mull 
Be  Cofen,  anb  ^eic  unto  John  Piling,  fo  ag  it  i$  But  palma  pro  pugno,  the 
fame  €hing  moje  largelp  fponen,  anb  the  f  o?m  of  the  JSegiffet  map  Bear 
fuch  an  ^Iteration,  anb  thetefoje  y  E.  3. ;  j.  anb  7  E.  3. 47^  48.  citeb  in  the  *5e* 
gifier. 

5ro?mcbon  in  HJemainbec  upon  an  ^flate  €ail  limitcb  to  P.  anb  K.  the  fit* 
mainber  to  F.  in  fee,  &  quae  poft  mortem  P.  anb  K.  to  T.  &on  anb  l^eic  of  F. 
ought  to  remain;  3dnb  the  W}\t  tba^  abjubgeb  goob  toithout  laping  crp?enp 
the  JDcath  of  F.  though  it  Bjcvc  urgcb,  that  the  f  02m  of  the  ftegiftcr  ina^ 
fo,  Becaufe  the  taping  of  T.  to  Be  Dcic  of  F.  both  import  a.tf  much 

3Cnb  n  H.  6.  20.  in  fo?mcbon  in  ©efcenber  the  5^emanbant  mabe  himfelf  sco.s&b. 
S^eir  unto  cberp  one,  that  hab  Been  tntjciitablc  to  the  ^ntail,  though  Bp  the 

H  2  ftefifffer, 
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flrgiffcr  he  fljoulb  make  foimfelf  Ipcir  onlp  unto  them,  that  lucre  fdfeb  ftp 
fo:cc  of  the  "Jfntail,  but  pet  the  Writ  Was  fcolbcn  gcoo,  fo?  noli)  toe  mult 
nefS.sJ  Be  i^cic  to  al?*  that  Wa£  feifcD,  but  he  m«(i  not  fail  to  mane  fiimfcif 
Ipcic  to  ail,  that  Were  feifeD.  3ilnb  2  H  6.  n.  on38aion  of  tSHafie  Wa£  brought, 
anb  tf|e  Writ  Wa0  vaftum  in  domibus  &  hominibus  anb  alloWcb  goob  though, 
it  wanteb  t'gt  mo&  exilium,  which  \$  tf)t  Wa&  of  the  ftegifier,  anb  p?6per. 


Co.  Ent.618. 
Mo.  857.  mefmeCafe 
Roll.  i.  Abr.  ^503. 
i  Brownl.  3 1 17 
8  Co.  86".  b.  87.  a. 
Trin.  10.  Jac.  Rot.  38. 
14.  Sci.fac. 
Crompton.  London. 
This  was  adjudged 
againft  Fofter  the 
Plaintiff.  Trin.  13.  jac. 
upon  open  and  Urge 
Agreement  at   the 
Bench,  by  Hobai  t,  Ni- 
chols, Warberton, 
Winch  to  the  contrary. 


(  60  )  Richard  Fofter  Dodor  of  Phyfick  Plaintiff) 

Anne  jackfon  Widow  Defendant. 


A   large  Cafe  judged 
that  a  Man  dying  in 
Execution  the  Parry 
hi"!  Heirs,  Executors, 
&c.  are  no  further 
chargeable. 
And  of  Execution  ge- 
nerally at  large. 


Execution. and  their 
Natures  at  large. 


Firft  Point. 
Second  Point. 


Ichard  Fofter  Brought  a  Sci.  fac.  againfi  Anne  Jackfon  Wibom,  a  lib  Miles 
_  Jackfon,  <£jcecuto?0  of  the  laft  Will  anb  <€eifamcnt  Of  Thomas  Jackfon 
containing,  €hat  whereat  the  plaintiff  in  Mich.  Term.  6  Jac.  fyao  rr cobcrcb 
againfi  the  faib  Thomas  in  the  Common  plea£  a$s  well  a  certain  USebt  of 
a;oo  p>urib$,  a$  16  ^ounQ£  fo?  5©amagejaf,  Whp  fie  fftoulb  not  babe  <£recu* 
tion  againfi  them  of  the  fame  Subgcnunt  x  €&e  ©cfcnbantg  pleab  that  the 
plaintiff  ought  not  to  babe  ^recution  againfi  them  of  the  43ooog  anb  €bat? 
td0  of  the  ©cab.  f  0?  tbep  fap  that  the  faib  plaintiff,  after  S'ubgcmcnt  in 
the  Hife  of  the  €e|tato?,  fcilicet  the  13  ©ap  of  Feb.  in  ttje  faib  firth  gear  tin 
p?ofccute  quoddam  bre.  ipfius  domini  Regis  Capias  ad  fatisfaciendum  againff  the 
faib  Thomas  upon  the  faib  Sfubgincnt,  to  the  then  &heuff£  of  London  birea* 
eb  reto?nable  xv.  Pafch.  bp  f  o?ce  of  which  Writ  the  fame  ^herifftf,  before  the 
Jlcturn  tfjereof,  that  i&  to  fap,  the  n  die  Martii  tooft  the  faib  Thomas,  anb 
fjab  him  tit  P?ifon,  anb  Kept  him  fo;  the  ©ebt,  anb  ©amageg  afo?efaib. 
3Hnb  the  faib  Thomas  fo  being  in  <£rccution  after  anb  before  tbe  Jletucn  of 
the  faib  Writ,  bieb  in  (grccution,  anb  that  the  Sheriff  returneb  the  W}it  fo, 
anb  bemanbeb  S"bgement,  anb  the  plaintiff  faith  tfjat  the  the  fame  £he* 
riffs?  of  London  bib  not  take  the  faib  Thomas  Jackfon,  anb  Sim  in  p?ifon, 
ana  nnber  Cuftobp  in  <grecution  fo?  the  3Nbt  anb  ©amagcg  afojefaib  nab 
anb  betaineb  bp  ©ertue  of  the  faib  l©?it  of  Capias  ad  fatisfac.  prout,  "&c. 
Suhcreupon  Iffue  ma£  tafecn  anb  the  Sutp  finb  that  the  &beriff£  virtute  bre- 
vis  de  Cap.  ad  fatisfac.  infra  fpecificar.  non  ceperunt,  &c  fed  dicunt  quod  ceperunr, 
&c.  virtute  cujusdam  brevis  Capias  ad  fatisfaciend.  in  recordo  prsdiclo  minime  fpe- 
cificat.  in  quadam  exemplificatione  inde  confed.  &  jurator'  often  cujus  tenor',  &c. 
fpecificat.  ^InD  fo  fet  bown  the  Writ  of  Alias  Capias  at  large  of  the  fame  €e(!e, 
the  fame  Jleturn  anb  all  Cbingg  onlp  it  bab  not  anp  ^Iberment,  that  the 
perfen£  anb  ^ubgement  anb  all  €f)ing0  are  the  fame,  anb  condube  fi  fuper 
tota  materia,  the  <£ourt  ffjall  thinft  that  that  the  Sheriff  toob  him  6p  f  ojee  o£ 
the  Capias  toithin  mentioneb,  then  tfeep  finb  the  ©cfcnbant£  j  if  othermifei 
then  to)  the  plaintiff. 

€he  Cafe  bepenb^  upon  ttoo  ^oint*f. 

f  irtt,  tohether  the  ©ctbict  be  founb  fo?  the  patntiff  0?  the  ©efenbant, 

€hc  ^econb,  tDfjether  the  5©eatft  of  Thomas  Jackfon  in  dBjrccution  be  an  ab^ 
folute  ©ifebarge  of  the  &zbu  againft  him,  W  ^tiU,  €recuto?jef  anb  3fib= 
rninifiratojiEf,  fo  a^  one  neto  Action  o?  <erecution  can  be  ftab  againff  tfjem, 
oj  anp  of  them* 

Couching  the  firff  $oint  tijere  arifetft  th?ee  <©ucfiion£, 

f  irff,  tohether  the  fo?mer  #art  of  the  Serbia;  be  perempto?p,  tohicfj  finb^f 
that  the  ^bentf  rocfe  not  Jackfon  bp  ©ertue  of  the  Writ  of  Capias  mentis 
oneb  in  the  pea,  02  whether  the  refi  that  follotojtf,  that  he  toon  him  6p 
©ertue  of  an  Alias  Capias  not  mentioneb  in  the  &eco?b,  anb  fctjef  fo?tb  that 
fpeciaUp  with  €onclufion,  if  upon  the  whole  fatter,  &c.  anb  leaue  it  ta 
the  Courtj  bo  correct  the  firff  part. 

$crt  whether,  tlje  Alias  Capias  being  unberfloob  of  the  fame  Caufe,  ^er> 
fonjS,  &c.  will  maintain  the  ©efenbantg  ^lea. 

laftlp,  whether  this*  Alias  Capias  fhall  be  unberfloob  of  the  fame  Subge* 
ment  mentioneb  in  the  ©efenbantsJ  plea,  becaufe  the  ©crbict  hath  no  %\)tz* 
ment  erp2e|Teb,  no?  bj)  the  ®Uo?b  praed.  &c. 

3Hnb  to  the  firft  <©urffion  upon  the  firfi  point. 


Fofter  verf.  ? 
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Sf  the  IS>erDict  haD  pjoccctscD  no  fartljrt,  than  to  tlje  general  #rgariuc,  To  the  &a  c^mbh 
that  tlje  @hrt;ifa  tJtts  not  tahc  him  Bp  t£>ertue  of  t&at  SKUvit,  it  |jaD  Been  upon  *" lirft  Point- 
clear  againfi  t|?c  ©cfcuDant. 

f$ut  toljercioebcE  a  -Jut?  Do*B  Begin  taith  a  fpecial  fatter,  ana  after  Apr  lt2  tCor  b 
maUcg  a  general  Cnnciufion  upon  it,  contrary  to  tBat,  tofjicB  the  Sato  ana  «o-iw.b.Regn'«»«'«4- 
the  Court  no  juoge  upon  the  fpecial  garter  founD  Bp  them,  a;  on  tfje  other  ^cJo'?V  ?s  ,i„ft 
<§iDe,  tohen  tljep  Begin  luiti)  a  Direct  ©cr&tct,  anD  pet  after  ttcduce  a  fpecial  ni.»l'l'a>.'is.uat. 
Scatter,,  tDijicfj  is?  contrarp  to  tljeic  Direct  aDrrDict,  02  in  Sato  pzoBcs  the  {£  Lr;Car-I3,fI7+- 
<£iuth  contrarp  to  their  general  ©eroict  pjcmifeD,  ana  dofcD  rhem'up/toith  iiUcw'i&.l's'i 
fuBmitting  ttjc  Mlholc  to  the  3'uBgcmcnt  of  tfje  court,  tig  in  this  Cafe  it  ig ; 
in  Both  tfjefe  cafe.0  tlje  fpecial  Scatter  manes  the  ©efcoitt  anD  oBet;rulc£  the 
Ocneraf,    S0  fo?  trample, 

20  Eliz.  Dyer  ;62.  in  ©cBt  againd  <£jeecuto?£  the  ©efenDant  pleaDeD  plenie-  Hard.H7  zr0  70I 2 
ment  adminifter,  tohcreupon  3iffue  tuaa  rafeen,  the  f  urp  rniD  that  the  Crffato? 
BaD  maDe  a  Seafe  fo?  feavg  of  the  £?oufe  anD  ^implements?  of  ijjoufSolD  ren* 
D?ing  Jlcnt  anD  DicD,  anD  that  the  <eFceuto?$  haD  receibcD  the  ISrnt  anD  con?  ^Cr-za 
cluDeD  iffint  affets,  pet  the  Court  juBgeD  upon  a  fpecial  Scatter  it  toa£  no  3$f* 
fet£,  Becaufc  the  Hcnt  ran  toitfj  tjjie  fieDcrfion,  anD  fo  BclongcD  not  to  the 
<£recutoj. 

g>0  Pafch.  22.  Eliz.  Dyer  370.  One  Drought  a  Cftlrit  de  plegiis  acquietandis 
anD  the  S»^P  f°unD  that  the  paintiff  toag  bounD  fo;  the  ©cfenDant,  as  Big 
,&uretp  in  an  Obligation  toith  him  jopntlp  anD  feoerallp,  anD  tjjat  Being 
impleaDeD  he  pjapeD  a  #Iea,  &c.  anD  pet  SuDgment  ioag  giDen  againft  the 
plaintiff;  fo?  a£  thi£  Cafe  i$s,  tljep  toere  Both  principal,  anD  neither  $leDge 
no:  f iDejuffo?  to  the  other :  3CnD  tfti£  Action  lic£  not  But  tohere  one  ig  na* 
mcD  erp?cflp  a£  £urctp  in  tlje  T5onD,  toljicfj  mag  not  fo  tit  ttjig  25onD. 

3flnD  Pafch.  2  anD  ;  Ph.  anD  Mar.  Dyer ny.  b.  vDcBt  upon  an  C*BIigation  fo?  1  cr.4r5.CaL.  iM 
performance  of  Cobenantg,  mhereof  one  toag  tljat  he  ffjoulD  Do  no  Mlaffc  a  iCr-2°9 ■%&* -if- 
anD  Slffue  tahen  mhethel:  he  feflcD  10  Oahg,  it  toaitf  founD  thatlje  fjaD  not  ISJ  .'t 
felleD  20  <©afesf,  But  Be  BaD  felleD  io,  anD  it  toag  aDjuDgcD  fo?  tlje  plaintiff, 1%1- 
pet,  if  upon  tl)e  fittf  ^oint  it  IjaD  reffeD  there,  it  haD  Been  founD  fo?  tfjc  ©e' 
fenDant.  2  Cro.  4^3- 

l^ote,  tljat  10  DiD  not  p?oBe  the  5IfJuc  of  20  literallp,  But  it  p?obeD  the  <&&&.&{. 
25:eacl)  clear  mitfjin  the  ^'ffue.    Quaere,  if  it  haD  Been  <®ak$  fo?  3KBeg  0?  tfje 
lihe,  fo?  either  BaB  Been  3©afie5  anD  tlje  Bzrp  Sfluc  in  Contemplation  of  %a\a 
isf  ?naJajte  0?  no  MTaftc,  anD  the  reff  i$  a  certaintp  of  f  o?m,  fo  in  Townefend's 
Cafe  Plo.  in. 

%$  the  fcconD  25?anch  of  tfje  firft  ^oint,  tofjetfjer  tlje  Alias  Capias  can  Be  The  fecond  queftion 
taken  toithin  tfjc  3l(fue.    f  irfi,  lap  tfjig  fo?  a  ©?ounD,  tBat  if  tfje  3[urp  finD  vSSa^rf1*?6 
anp  €f)ing,  that  igs  meei:Ip  out  of  tfje  Sftue ,  tljat  fuch  a  ©erDict,  fo?  fo  much  iffue  void. 
i&  utterlp  BoiD  anD  of  no  f  o?ce,  thougtj  it  concluDe  in  general,  fo?  0?  againff  U,CZ-  n-a.owenpi. 
tlje  plaintiff  0?  tBe  ©cfenDant,  toljereof  tfje  Seafon  i#  plain,  rohicfi  ig,  tfjat  i/K" 
tBe  §furo?g  are  ^rperg  of  Scatter  of  fact  put  in  3«Tue  Bettoecn  tlje  ^artieg, 
anD  tfjeir  <©ath,  tofjicB  contain^  tljeir  Commiffion  i£,  tBat  tgep  ffjall  tculp 
trp  the  Sffue  Bettoecn  ^attp  anD  $attp :  3llnD  fo  ig  tfje  ven.  fac.  ad  triand.  ex- 
icum  non  ad  triandum  jus,  ag  in  a  Mlrit  of  lligfjt,  fo  tljat  tohatfoencr  thep  Do 
trp  BeCDeg  tfje  Sffue  i^  per  non  juratos,  ag  a  Caufe  juDgeD  Bp  tBe  Court,  that 
Batfj  no  3)UtifDiction  of  tlje  Caufe  coram  non  judice,  anD  utttrlp  BoiD,  fo?  a 
aDcrDict  muft  not  Be  to  the  Action,  that  might  IjaBe  Been  pleaDeD,  But  to  the 
Sfiue,  toBicl)  is*  pleaDeD,  anD  in  tljeir  Cljarge.   3tnD  if  tljat  otljer  point  haD 
Been  pleaDeD  it  might  fjaBe  haD  anotljer  5lnfuier  anD  €BiDence.  ainD  tfjere? 
fo?e  the  <£ntrp  of  tlj«  ©erDia  in  tBe  J5eco?D  ig,  Quid  ad  vericatem  de  infra 
content.  Jurati  dicunc  fuper  facramentum  fuum,  &c  3DnD  fo  upon  tlje  Scatter,  nCo.i3.a.paim.y3y 
if  tBat  ertraBagant  $art  of  tBe  ©erDict  Be  falfe,  it  ig  no  ^urjurp,  neither  '+f-  J  ,nft- 167-  ™ 
Both  anp  Attaint  lie  upon  it,fo?  tBerc  ig  no  f^artp  gricBeD  no?  anp  €fjing  to  n' 
Be  reftozcD,  neitJjcr  can  it  Be  ufeD  ag  in  <£DiDcnce  in  anp  otljer  €rpal,  Becaufe 
there  ig  no  *ScD?ef£  if  it  Be  falfe. 

5CnD  "J\  fJoIB  it  plain,  pou  cannot  juffiSe  to  call  him  pecjureD  upon  fucB  a 
$oint  Being  falfe*    3l!nD  fo  it  ig  concerning  0  f&oint  of  ©ifcourfe  Bp  JuDgejgf 
out  of  the  point  of  tfje  SuDgemcnt,  it  map  Be  a  juDicioug  anD  fiuDieD  <®pu 
nion,  anD  of  fome  3llutfjo?itp,  But  it  ig  no  $art  of  tlje  SuDgement,  fo?  no  »rit  pi0.  9s.  a. 
of  <£rro?  licier  upon  it  anD  tfjcrcfo?e  it  ought  not  to  p?eoccupate  0?  p?e;uDicatc 

a 
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i  cr.  174  r.0.  l.  zrr  a  3fuDgemcnt.    3finb  tf)crcfo?c  39  E.  3.  38.  a  Writ  of  3i!niuiitp  inag  thought 

a.  3  cr.  J46.  u„on  a  ^jcfcriotion,  tijc  ©efenDant  trabcrfca  ttje  §d?elenption,  mftcrimpon 

3[ffue  Was  taRen  anb  founD  fo?  the  $?cfctiption.     Q3ut  (Qttger-  tljc  9[urp 

47  e.  3. 19  a,         fount  $Ual  there  toag  nothing  of  Sftnnuitp  fi*fiin&i  pet  3iuDgem?ut  iuo^f  gihen 

fc?  the  plaintiff. 

©0  43  AiT.  p.  1.  in  %®$t  the  3McnDant  pleaDg  fiimfdf  a  MUain,  the 
©lainnff  replied  that  he  toasf  ftee  anD  S'ffne  taken  upon  it ;  the  'Jurp  fonnD 
Sim  a  Villain,  anD  aDDcD  that  the  plaintiff  mag  feifeD  anD  DifTeifcD  bp  the 
3MenDnnt  ag  tlje  Writ  impo?teD,  ano  that  the  2o?D  of  the  Villain  haD  not 
entered.    2SnD  pet  it  mag  aDjuDgeD  againft  the  plaintiff,  fo?  Suro?g  are 
BounD  to  their  Slffuc^  but  3!uDgeg  hate  Corner  oDer  the  toijolc  Scatter,  ana 
that  hath  alfo  hig  2E>ounD&  ag  to  the  Scatter  mithin  the  fteca?D  not  at 
large. 
verdiaoniormai.         ^ut  fiomfoehcr  the  ©erDict  feem  to  ftrap,  anb  eonduDe  not  fo?maI[p  0? 
Apr. 262. 1  cr.?.      punctuallp  unto  the  SHTue  fo  ag  pou  cannot  find  the  i©o?Dg  of  the  3(fTue  in 
the  ©erDin,  pet  if  a  ©erDict  map  Be  conduDeD  out  of  it  to  the  isoint  in 
gjflue,  the  Court  (hall  mo?ft  it  into  jfo?m,  anb  mafte  it  ferhe :  3CnD  there* 
fo?e  47  E.  3.  fo.  29.  in  a  precipe  one  came  in  ani>  faiD,  that  tfte  €enant  ijon0 
tenant  fo?  Stife,  anh  p?apcD  to  Be  receiheD  fo?  ISeBerGon.    €he  ©efcnDant  on 
pio.9i.b.Dy.3z.b.   the  other  &ioe  pleaDeD  that  the  tenant  in  the  Action  hab  3fee,  mhercupon 
SfJTue  mag  taken  that  he  hah  not  fee,  anD  it  mag  founD  that  neither  the 
Cenant  no?  he  in  fteherfion  haD  eher  anp  €hing ;  to^icfj  ig  dean  BefiDeg  the 
Sffue,  anD  againft  the  fteafon  of  the  deceit,    9lnD  it  mas?  aDjuDgeD  that  he 
fijoulD  he  receiBeD,  fo?  Bp  this*  ©erDict  it  mag  founD,  that  the  €enant  haD 
not  fee,  which  mag  all  that  mag  put  in  %fiut,  fo?  Both  the  ©emanDant  anD 
the  Ibartp  p?aptng  deceit  allomeD  tenant  to  the  Action,  inhicfi  muft  Be  at 
crcar7<r  174.  s  co.  leaft  a  tfjee^olD,  anD  that  Being  agreeD  Bp  the  $attieg,  the  3furo?g  coulD 
3o.a.b.pio.  87.  a.     not  falftSc;    3£nD  thcrefo?e  the  OBoofe  19  E.  2.  F.  receipt  178.  Being  aDjuDgeD 
co.L.ujb.  contrarp  %  Do  conDcmn. 

b        c      25ut  on  a  contrarp,  mhere  an  %ffue  ig  todl  founD  it  u)all  fomctime  rcliehe 

" v/rdVafofanother.  a  Stranger,  ag  in  the  Cafe  of  Tilly  anD  Woody  7  E.  431-  &>&*"  an  Action  of 

Co.  l.  us.  b  2  cr.  ^refpafg  mag  fi?ougfjt  againft  tmo  foj  taking  of  <DooDg,  the  one  pleaDeD  not 

bJAnt.PHPio  66.' I"'  guiitp,  anD  it  mag  founD  againft  him,  anD  the  other  pleaDeD,  that  the 

sid.  76.  pott.  ,64.       plaintiff  haD  gihen  him  the  4BooD0,  mhereupon  SiTue  mag  tahen,  anD  that 

founD  againft  the  plaintiff,  anD  therefo?e  SluDgment  mag  gihen  againft  him, 

fo?  the  §ffue  maS  toell  founD,  anD  the  Action  Being  the  fame  anD  Both  the 

^cfenDantg  $artieg  to  it,  anD  the  Court  Being  apprijeD  that  the  €itle  mag 

againft  the  plaintiff,  no  SluDgement  coulD  Be  giben  fo?  him  againft  the  other. 

23in  if  the  §>Iaintiff  haD  fe?ought  hig  Slaiong  fehcrallp  againft  cither  3Men* 

Dant  Tag  he  mighO  h^  moulD  hahe  haD  hig  SuDgement  though  perhapg  the 

osxte.  ©efenbant  might  hahe  Been  relieheD  Bp  Audita  Querela  upon  the  other  SuDgc* 

ment,  tamen  Quaere  Of  that. 

3pom  aDmitting  that  a  mecr  5Fo?eign  fatter  ig  BoiD,  pet  in  thig  Cafe  to 
the  feconD  C6?anch  of  the  firft  ^oint,  3  am  of  Opinion  that  Alias  Capias  Doth 
maintain  the  #lea  of  the  SMenDant,  mhich  ig  But  thug.  €hat  mherea0  the 
plaintiff  IjaD  fet  fo?tlj  W  '3  uDgement,  anD  DemanDg  mhP  he  ffioulD  not  hate 
<£]cecution  againft  the  <£recuto?,  the  ©efenDant  fhemg  that  the  plaintiff  haD 
fneD  fo^th  againft  the  faiD  T.  Jackfon  in  hi£  ^ie  quoddam  breve  de  Capias,  &c. 
a  certain  Writ  Of  Capias  ad  fatisfaciendum  fuper  Judicium  pradidum,  &c.  virtute 
cujus  bevis,  the  ©hmffg  toolt  h^m  anD  hah  him  in  oBrecution  fo?  the  fame 
©e&t  anD  damage  anD  that  he  DieD  in  €recution,  &c.  3llnD  the  plaintiff 
fayg  that  t|5e  <§>l)eriff£  virtute  brevis  prsed.  de  cap.  ad  fatisfaciendum  prsedidum 

Tho.  Jackfon  non  ceperunt,  anD  thereupon  S'ffae  i^  tahenj  fo  he  Denieg  that  fie 
Ipag  taltcn,  virtute  cujufdam  brevis  de  cap.  &c: 

yerdia  incudes  an       3fo  tBctp  m  tl)m  ig  a  ^uBftance,  a  25oDp,  a  $?mcipal,  anD  there  are 

Ai.cap  that  was  pkad-  certain  ^cceffaticg,  o?  ^IcciDentiS :  SllnD  concerning  thigj  it  10  a  true  Axiome, 

ed  a  cap.  general.      unUmquodq;  maxime  eft  id  ^uod  eft  principalius  in  ipfo,  anD  therefo?e  €hingg 

are  nominateD  ex  eo  quod  funt  per  fe,  non  per  accidens.    $2oto  tnhen  the  ^uBa 

ftancs  ig  Capias  mhether  it  Be  the  firft  Alias  o?  pluries ;  thofc  are  but  ©iftintti? 

sng  of  iilumher  in  (©?Der,  there  might  ha^e  Been  mo?e  Colour,  if  fie  hah 

pleaDeD 


Fofter  verf.  ?  . 

Jackfon.       ^ 


pleaDcD  it  an  Al.  Cap.  isSjerc  it  InaS  tfte  firff,  fo?  tftat  ftaD  not  been  tine  in 

©ElojDS  tfjouglj  in  Subflancc,  ono  ra  tije  <£ft"ccc  cf  tfte  ^ffutioii  it  ftaD  been 

ail  one  :  23ut  ncrc  as  it  is  full  to  tfte  Snbftance,  fo  it  is  not  untrue,  no?  (a 

mueft  as  mijla'kcn  in  a  £©o?D,  fo?  it  Ma  Capias  mitft  a  lirrle  aDDition, 

tijat  map  be  fpaceD.     SluD  Capias  iS  tfte  Genus,  anD  Genus  continet  plura  quanl 

fpeciesfedfpecies  non continet  plus  quam  Genus,  36  H.  6.  2.  %  ftecogui;anee  piraO- 

eDj  tfte  3<Tue,  nul  tiel  0cco?D,  and  tilt  ISceogni^anec,  \o%ut)  Wag  crrtiScb  toas  ricwd,  14;  t>- 

upon  Condition,  ana  pet  gooD,  \6E.  3.  5.    %i\  an  Recount  tjje  ©cfenbant 

pleaDeD,  tftat  fte  accounted  befo?c  R.  anD  W.  upon  tBfttcft  Sflue  toaS  joineo, 

anb  it  mas  founD,  tftat  fte  accountrb  bcfo?c  R.  only,  anD  it  tuaS  aDjuDgeD 

fo?  tfte  ©cfenbant,  16  All  19.    %r\  SEAi^e  tfte  tenant  noucftcD,  tfte  ^oucftce 

plcaDS,  tljat  ftetrtofo?c  the  plaintiff  b?ougr)t  nn  2J!Gi$e  againll  l)ig  father, 

tofto  pleaoctJ,  tftat  tfte  plaintiff  DiD  tnfeoff  ftim  bp  (jtiSf  ©ceD,  anD  it  bias 

fo  founD  bp  rfjc  SUffije,  anD  fte  DemanDcD  ^iuDgmeht,   anD  upon  Siffuc  nul 

tiel  ftcco;>b,  tfje  Stcco?b  mas,   tftat  tfte  faiD  2Eat3e  inai?  againff  tfte  father 

anD  Q$otftcr,  anD  pet  aDjuDgeD  iiof  ailcr;  but  tije  IDerDict  mull  not  toftollp 

Depart  from  tfte  H@o?D  of  tfte  3iffuc  40  AfT.  31.    Sn  an  Aff  the  <@ef*nbant  Poft.13. 113. 

pleaDeD  the  ©eeD  of  the  15?other  of  tfte  plaintiff  mitt)  Jiaarrantp,  anD  tfte 

plaintiff  DenieD  tfte  s&eeD,  anD  it  mas'  founD  not  to  be  tfte  ©ecD  of  tfte 

T3?otfter,  but  the  ©eeD  of  tfte  father,  anD  it  toaS  aDjuDgeD  bp  gooD  3fiD* 

bice,  as  the  JBooft  faith,  againft  tfte  ©efenDant. 

31nD  g  am  of  clear  Opinion,  that  if  tfte  Slurp  ftaD  founD,  tftat  fie  ftaD  p°ft-  =-°s- 
been  taken  toitft  a  Capias  pro  fine,  0?  bp  a  Capias  utlegat.  after  SluDgment, 
anD  tfte  plaintiff  ftaD  pjapcb  tftat  fte  IftoulD  remain  fo?  \\ig  Satisfactions 
tfjat  pet  tftis  ftaD  been  againll  tfte  39efenbant ;  fo?  tftougft  fte  mere  taken 
bp  a  Capias,  anD  mere  alfo  ftolDen  ad  fatisfaciend.  pet  it  toajaf  not  quoddam 
bre.de  Cap.  ad  fatisfaciend.  mfticfi  is  a  ftinD  of  a  J©?it  certain,  pet  it  amount^ 
to  fo  mucft  in  Effect,  anD  tfte  ip?aper  fo?  ftij*  remanDing  is  a  BinD  of  €aniug 
of  Cftarge  of  tfte  Mature  of  tfte  *S?it/  <®n  tfte  otftcr  SiDe,  if  tfte  Sfteriff 
ftaD  ftaD  tftiS  Jackfon  in  <S]cecution  bp  one  Cap.  at  another  Span's  Suit,  anD 
tften  ttiig  Cap.  ftaD  been  DclibercD  unto  dim,  anD  fte  ftaD  alfo  cftargcD  ftim 
mitft  tftat,  S  SotD  tftat  tftat  tooulD  ftabc  maintaineD  ftis  SlTue  j  fo?  tftougft 
fte  mere  taken  befo?e,  pet  tftM  ig  a  neto  taking  in  tfte  Sato. 

3G9"  to  tfte  tftirD  25jancft  concerning  tfte  faults  of  Abetment,  to  applp  tfte  Tk  third 1  cyemon 
Capias  tftat  is  founD  to  tfte  Cafe  in  <aueftion,  if  tftiS  Knccrtaintp  ftaD  been  Sfd!5  J" 
in  tfje  pica  of  tfte  ©efenDant,  it  tooulD  no  Doubt  ftabe  maDe  tt  Vicious,  Keeling. 
but  being  in  a  fpecial  ©erDict,  it  muff  be  taken  acco?bing  to  tfteic  Snten*  USSffiSS"1 
tiou,  lofticft  is  acco:Ding  to  tfte  Common  intent :   <€ftercfo?e  toften  tfte  €Juc 
flion  is,  Inftetfter  fte  toere  taken  bp  f  o?ce  of  tfte  Capias  mentioneD  in  tfte 
plea,  tofticft  is  nameD  toitftout  SCDDition,  anD  tftcp  gibe  their  ©crDict  tftat 
Jhc  toaS  not  taken  bp   iDertue  Of  tfte  Capias  ad  fatisfaciendum  toitftin  men- 
tioncD,  but  tftat  fte  mas  taken  bp  f  0?ce  of  an  Alias  Capias  ad  fatisfaciendum, 
not  mentioneD  in  tfte  H!eco?D  at  tfte  Suit  of  tfte  fame  perfon,  againft  tfte 
fame  pctfon  of  tfte  fame  €e(ie  anD  USeturn  of  tfte  fame  Sum  of  ©cbt,  5©a* 
inages  anD  Subsmcnt :  3ft  appears  plainlp,  tftat  tftep  unDerflanD  it  to  be 
tfte  fame,  fo?  it  ig  againff  Scnfe,  tftat  eitfter  tfte  3Iurp  tooulD  ftabe  maDe,  0? 
tfte  Court  ftabe  fuffercD  a  Special  ©crDict,  as  a  ©oubt,  if  tftiS  Alias  Cap. 
ftaD  been  upon  auotfter  «JuDgmcnt,  0?  bctuicrn  otftcr  parties. 

%t  a  plea  of  0  Capias  map  be  maintaineD  bp  an  Alias  Capias,  tofticft  Being  i?oft.i&:  jco.s/a 
tfte  onlp  ©oubt,  tfte  Court  muft  make  no  mo?e  doubts ;  tfte  finDtng  anD  l  Cr-"-,3°- 
iSrial  of  tfte  Scatter  of  fact,  being  onlp  tfte  juries  <9mce,  anb  not  tfte 
•Courts,  upon  tofticft  Point,  fee  Goodale's  <ffafc,  Co.  j.  fo.  97.  toftere  in  an  E- 
je<aione  firmae  per  Goodale  againff  Wyat,  upon  not  <0uilfp  tfte  S'Utp  eoncIuDeb 
tfteir  3&oubt  upon  performance  of  a  Conbition  bp  papment  of  Sl^onep  bp 
Sir  John  Packinton  to  one  Woodcliffe,  but  pet  in  making  up  tfteic  ©erbict, 
tftep  ftab  giben  tfte  poffeOion  to  tfte  plaintiff  bp  Seafe,  anb  laib  tfte  €ntrp 
upon  ftim  bp  Wyat,  toitftout  arm  Citle  unbec  Packinton,  but  tftat  toas  not 
nclubeb,  anb  fo  not  regarbeb. 

3Cnb  Fulwood's  Cafe,  Co.  lib.  4.  fol.  6y .  toftere  it  toaS  founb,  tftat  one  Re-  ?0a.i6i.  Pb. 7...1. 
cognovit  coram  Recordatore  &  Majore  ftapula:  fe  debere  to  anotftrr  200  pounbS,  Sj  x7ar',  o'loy" 
toitftout  faping,  per  fcriptum  Obligatorium,  0}  fecundujp.  formarp  Statuti,  anb 

pet 
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Demurrer  upon  a 
Point  certain.  3  Co. 
J2.  b.  Plo.  8j.  a   Ant. 
54.  14.     8  Co.  133.  b. 
110.  b.  Scyl.  403. 


pet  golden  good  and  effectual  according  to  common  Jspcrcfj  anb  intent;  and 
tftfi  cgnrl  of  Shrewsbury's  Cafr,,  Co.  lib.  9.  fol.  jr.  tofjere  rSjc  aDerdirx  faid,  ac^ 
ceffic  ad  locum  ufualem  to  gold  Court  23arcn  :  Sc  Voasf  found  tftar  Sterne  as? 
©eputp  to  tj[ic  (Sari  of  Rutland  acceffic  ad  Villam  de  Mansfield  ad  ufualem  lo- 
cum ubi  Cur.  Baronis  Manerii  de  Mansfield  communiter  tenca  fuit  ad  cuftod.  ih 
Cur.  and  fpaf  ge  toa£  difturBed,  rjc.  6p  Woodward  *£>rctoard  to  tge  €art  of 
Shrewsbury,  anD  golden  toell ;  t'02  tgougfj  tfjisf  tooufd  not  fjaue  ferBcd  in 
pleading,  fo?  it  muft  Bade  Been  pleaded  tftat  tfje  place  toag  §5art  of  tfje 
S$ano?,  0?  golden  of  it  at  lead,  togerc  tfjc  Court  toasJ  to  Be  golden,  pet  it 
toag  allotocd  in  ©erbitf.  23ttt  noto,  if  tf)i£  toerein  a  ©emitrrer  upon  o?at« 
tcr  in  Sato,  tgougfj  tfje  $artie0  toill  join  upon  fome  one  Ipoim,  upon  tofjicfj 
if  it  ftooo  alone,,  3(ubgmcnt  ffeoulD  be  gideu  fo?  tge  one  $!>arcp ;  pet  if  upon 
tge  tofjole  Jitecojo,  fatter  in  lato  appear  njfjp  judgment  ftjoufd  be  giden 
againjr  tge  faid  fDartp,  tfje  Court  muff  nidge  fo,  fo*  it  ig  tljc  Office  of  tfje 
Court  to  judge  tge  3iato  upon  toe  tufjole  ftecojb,  ana  tfje  Confcnt  of  $ar^ 
tieg  cannot  2§?ejubice  tfjeir  <£piriiong,  no?  quit  tpcm  of  tfjeir  Office  in  tfjat 
fioint. 

3ilnd  tpcrcfo?e  tfjougfj  Montague  in  Dive  ano  Manningam's  Cafe  doe£  ffagger 
a  little  in  tfjat  5point,  upon  tge  25ooft  of  34  H.  6.  pet  in  ConcluSon  ge  He- 
foltoejaf,  tfjat  tge  Court  muff  of  €>mcc  juoge  upon  tfjc  tofjole  &eeo?d. 

$oto,  tfjougfj  tge  gjflue  in  tgi£  Cafe  fie,  togetger  tge  ^fjeriff  tooli  gim  up 
f  o?ce  of  tge  lB?it,  ano  gad  pirn  in  execution  fo?  toe  <©cfit  ano  ©amageg, 
ano  tge  Serbia:  onlp  finbg,  tfjat  tge  ^fjertffsf  toon  gim  up  ucrtue  of  tfje 
Al.  Cap  ano  fap  notging  to  tge  gating  ant»  golding  in  execution,  pet  it 
10  UjcII  encugg,  fo?  toe  Confequence  ig  neceffatp,  becoufe  tf)ep  coulb  not 
tafte  gim  up  tge  Writ,  nut  ge  muff  Be  in  execution.  3Hnb  olfo,  Bccaufe 
tfjep  ConduDe  tfjeir  ©crbitt,  tljat  if  tfje  J>pcrifT£  toofe  pirn  up  f  o?ce  of  tpe 
Cap.  toitgin  mentioneb,  t^en  tljep  toon  Ijim  in  f  o?m  00  tfjc  ©efenbantg 
plead,  tonielj  run^  to  tin  tofjole,  ajS  toell  fo?  tfje  taking  as  tfjc  Detaining^ 
nccping  ano  IjolDing  in  execution. 
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The  fecond  great 
Point,  j  Co.  85. 


Nota,  €pat  tfje  ©ping  in  execution  toajsf  not  put  in  ^([ae,  But  abmitteo, 
anb  tgcrcfo?e  of  tgat  tfjere  i$  no  ^ecbict,  fo  tfjat  tfjere  ijS  no  €aufe  to 
argue  it,  25ut  in  refpett  tgat  if  tfje  ©eatp  uc  not  a  ©ifefjarge,  But  a 
Ueuiber  of  a  neto  <2;cccution,  tuen  toasf  tfje  pica  a  feinb  of  €onfefllng 
toe  Action,  anb  a£  tfje  plaintiff  migpt  tfjen  fjaue  bcmurreti,  fo  t^e 
Court  ougot  noto  to  jubge  fo?  pirn,  fjotofoebcr  the  33>erbitt  Be,  ercept 
toej»tot,  of  gfcofailess  tjelp  tge  ©efenbant,  lifte  to  9  H.  6.  37.  3ff  in 
<©eBt  tfje  ©efenbant  pfeab  tfjat  f)e  bclilscreb  tfje  ©eeb  a£  fjijss  (©eeb,  to 
Be  bflioercb  upon  Conbition  perfa?meb,  anb  not  elfe;  fo  it  toa^f  not  fji£ 
3$czQ,  upon  tofjicft  Sfffi^  Being  joineb,  anb  founb  not  nig  3&eca,  pet  it 
Cjafl  Be  juoseo  fo?  tfje  $laintijT,  upon  tfte  fatter  appearing  to  tfjc 
Court  to  Be  confefleb. 

|2oto,  upon  tfje  feconb  great  $oinr,  tooicB  i^  fy*  twain  <©ueftson  of  tlje 
€afe,  together  a  99a.n  tafeen  in  execution  fo?  ©eBt,  anb  bping  in  oErecution, 
tfje  ^Btbt  fie  afifolutelp  bifefjargeb  Bp  bis  ©eatfj  ft£  againff  fjiin  i  We 
toould  fpcaft  a  little  largely  Becaufe  it  i$  a  great  Confequence,  <£rmition 
Being  tfje  Slife  ef  Suffice,  anb  iteceffarp  to  Be  determineb.  %no  ffrange  it 
i$,  tfjat  it  fjatfj  not  Been  gitijerto  B?ougfjt  to  Cenaintp,  Being  a  Cafe  tgat 
nmil  neebja  often  gappen* 
ox  Execution  Perfonai.  2$lub  tfjjesefo?e,  firff  of  oEcecutionjSf  in  general,  %  mean  of  €j:ecutiong 
$>erfonat  a&  %  map  call  tfjemi  fo?  ©eBt  anb  damage,  fo?  of  <&vemtvon$ 
upon  real  SSttitutg,  toftereBp  Sanb  ijss  recoBereb,  anb  ©amageg  fom^timejS 
toitjjal,  0;?  of  €£ecutifinj  upon  Ejeaione  firmae,  S  bnlt  not  fpeaft, 

Cj»ctttio.H#  tt^rcfo?e,  aj.  5f  call  tfje  ©erfonal,  are  Levari  fac.  0?  Fieri  fac. 
B)a  CoilimOijJLato ;  Elegit  Bp  tn?  ©tat.  Of  Weftm.  2  cap.  r8.  anb  Capias  ad 
fatisfaciend.  Bp  tge  tfje  Common  Sato  in  ^rcf*  vi  &  armis  Being  a  birctc  anb 
toilful  313?ong.    Mu$  Bp  tge  Statute  of  2?  E.  f.  in  otfjec  Cafeigr. 

foj,  at,  tfje  Common  Hato,  upoir  a.n  Action  of  tlje  Cafe  again|l  an  i^ofc 
fo?  <J3oob^  loff  ia  tfjc  S»n,  0?  againff  tge  ^tjcriff  fo?  an  (Sfcapc^  no  Capias 
lap,  42  E.  3.  ii.  and  42  Afi\  PI.  17.  fo?  it  toasf  But  culpa  fomettme  levis,  fome- 
tiftie  lata,  a  Negligence,  But  not  a  toilful  l©?ong. 

€fjctc 


3  Co.  !2.  a.  j  Co. 
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Fofter  verf.  P 
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'Zfyne  is  alfo  fometimes  execution  of  tfjc  TEtodp  imtftcut  a  Capias  ad  fatis- 
faciend.  ag  mftere  tfie  defendant  I5  tahcn  Bp  Capias  pro  fine,  fo?  tfic&mg, 
mfiicfi  toaiSf  alfo  in  Cafes  of  meet  Wiokq,  0?  upon  a  Capias  utlagae.  foz  tfie  s  Co- 88- a- 
Sing,  after  ^Judgment;    in  mfiicfi  CnfeS  tfie  plaintiff  may  pjap  rijc  ©efen* 
daw  in  (Execution  fo:  Bis  ©ebr,  0?  man  refufe  it. 

£>ez  tfjc  jfojm  of  tfie  €nttp  of  tfie  f&japer  of  tfie  plaintiff  in  fuel)  Cafe,  jCo.s7.b. 
tBat  tfie  SMendant  map  remain  in  (JErmtrion  fo?  fiim,  foj  ag  mucfi  is  im* 
plied  in  tatting  tfie  Capias  ad  fatisfaciendum  fcilicet  an  flection  Of  tftat  fa?  B*S 
<£j;ecution,  nom  Election  implied  Rejection  of  tfie  rrfir,  fo?  tfierc  tg  no  <£lctti*  Anr.  %, 
on  of  all,  neitfier  can  the  1U3odp  Betahen  fo?  a  €ime,  0?  fa?  a  partaS  a  Fieri 
fac.  but  it  mull  Be  totallp  and  finallp  During  fits  Eife. 
fiacre  3!  mill  consider  tmo  Cfiings. 

firflf,  mfiere  Wptg  of  execution  Being  filed  fo?tlj  do  uttcrlp  fail  of  tfieir  or  ^s  of  e«™-' 
tffTect,  infiar  &  r'ijcir  Confequence  to  otfier  l©?its  of  <£recution.  XiiyVS  S 

0nt3  tnfien  tljfp  Be  ereeutcd  in  |9art,  anti  not  to  tfie  mfiolc  demand,      or  Executions  having 
^ova  touching  tlje  delation  of  ttjcfe  executions  amongft  tsjemfelbes,  ano  che" 'ESea  ln  Pa,rr- 
tfitir  €o?refpcnbcncp. 

3!f  %  taae  out  a  Capias  0?  Fieri  fac.  ani>  tgep  tafte  no  €ffecr,  31  niap  Babe  Anr.  1.  ?0a.  60. 
one  'of  tfiem  after  anotfier,  0?  an  Elegit  after  betfi,  if  tfiep  fail,  1?  H.  7. 14.  ^Cr-74  Dtbl-Br- 
47  E.  3.  26.  and  tfierefo?e  tftougfi  18  E.  2.  F.  Execution  132.  as  mp  forger 
Nichols  faiO,  and  Fairefax,  if  H.  7.  15-.  Be  of  #pinion,  tfiat  after  a  Capias  re* 
turned,  non  eft  inventus,   tfie  plaintiff  (fiall  fiatoc  no  otfier  execution,  tfie  Elegit,  whsrher  it 
Ham  is  not  fo«    25ut  if  %  tafte  out  an  Elegit,  ano  enter  it  of  fteco?d,  ano  ba" other  Execunone.' 
it  Be  turned  Nihil  mitfiout  <£ffert.    $om  tfie  <©ueftion  is,  mfietfier  3ft  Be  uts  Dy.Tssb9        2 
terlp  iScmedilefS :  3llnd  in  tfiis  diberS  23oofes  are  $crempto?p,  tBat  %  am 
mitfiout  ftemedp,  Becaufc  %  ftabe  made  (Tap  tfiep)  mp  Election,  and  tfjat 
cntrcB  upon  *5eco?o,  ant  tBerefo?e  %  can  neber  refo?t  to  anp  otfier  ;  anb  to 
tfiiiSS  €ffect  are  tlje  23oofe!Sf  of  19  H.  6.4.  Newton,  j  E.  4.  41.  a  great  <©pinis 
on  againfi  tmo  S»oge^  fftat  Bab  granted  it.    3Ilnb  it  13$  citeb  y  E.  4.  41. 10 
Babe  bitnfo  juogcb  30  E.  3.  anb  iyH.  7.  iy.  Fairefax  accojDetl),  But  alfo  faitB, 
tftat  after  a  Capias,  pou  fljall  not  Babe  an  Elegit.    'But  an  al.  Elegit,  0?  an  M0.a4.j4j.  Ben.  w 
Elegit  in  biberS  Counties  one  after  anotBer,  tfte  plaintiff  map  B«be,   a£ 
tfte  25ooftSi  are,  21  H.  7.  19.  4  &  5  Phil.  &  Mar.  Dyer  162.    25ut  tljefc  *BoofesJ 
notmitBfianOing  (mtjereof  tljcre  ig  ncber  a  Swbgment  But  one,  fcilicec  30  E. 
3.  citeo,  mBicB  3i  finb  not)  %  Ijolb  tfjc  Sam  to  Be  clean  contrarp.    SSnb 
t^at,  mBere  tlje  ^artp  taheS  an  Elegit,  anb  can  Babe  no  fruit  of  it,  tftat  Be  r0.  1.904,90.?. 
map  rcfojt  to  anotBer  <£r:ccution,  tfiougB  tfie  ^Election  Be  entreb  of  SUccojb. 
get  t8  E.  2.  F-  Execution  140.    (©ne  Bab  an  Elegit  into  Norff.  t^e  <^BEciff  re^  Dy-  h^m,  ^ 
turncb  €recution  of  fjalf  24  3llcreief,  tije  plaintiff  p?apco  a  nem  Elegit  into  c4o'.'l.%o.  a.9Mo. 
Suffolk,  anb  mas  benieb  all  but  Norfolk,  mfticB  is  an  €rro?.  »+.  w- 

3finb  fitft  fo?  3fiutf)0?itieS  birertlp  to  tfje^oint,  17  E.  4.  4.  per  Curiam,  atb=  Mo.z^,So.  E.j,y,tf. 
jubgeb ;   after  Elegit  toften  fojtlj,  tfjc  fear  erpireb  Before  it  mas  ferbeb,  3  Cr- 16°- 
tnljercupon  a  Scire  Facias  maS  fueb  out,   ano  upon  tfiat  a  Capias  fip  $(Kbg* 
ment,  notmitbftanbing  tfje  deception  taBen  ut  fupra,  fo?  it  maS  faiO  ttjat 
Weftm.  2.  Being  3Bff.rmatibc  tooB  not  allbaps  at  tfjc  oErecution  at  Common  Pou.  i73.  pio.  m. 
Ham.    3finb  it  muft  Be  unDerfiooD  of  an  Elegit  entreb  of  £eco?b,  fo?  otljcrmife  AnieV'iVeo  ,1 
tgere  mere  no  (©uefiion  0?  <©?ounb  fo?  it.    331nb  47  Edw.  3.  Fitz.  Execution  41.  r0."i.  w. 
t^e  ©pinion  of  Piercey  anb  Finchden  is,  tfjat  mBcte  an  Elegit  is  taBen  cut 
and  not  ferbeb,  tBe  plaintiff  map  Babe  anotBer  <£rccution.    3linb  50  E.  3.  2  Cro-  3  Accord. 
4  toBen  Kirton  faib,  tBat  becaufc  an  Elegit  maS  amarbcb,  anb  maS  retumeb 
Nihil,  pet  no  Cap  coulb  Be  amarbcb,  no?   Capias  pro  fine  ferbeb.    Belknap 
anfmereb,  tBep  rooulD  Be  abbifcO  of  tfjat.    %t  fcemS  tfjat  tBe  Conceit  of 
tBiS  ipercmptdjp  Sflfuc  of  tfjc  €led:ion  entreb  BatB  been  tfie  Caufe,  tBat  tfie 
<£mrp  of  latter  €imes  BatB  been  fo^bom  of  i!ieco?b,  'till  ffrfj  it  appear 
mfjetfjer  anp  tfiing  can  Be  tjab  Bp  tBe  Elegit,  anb  tfien  to  enter  tfie  Cfioicc 
upon  tfie  Roll,  mfjen  tfie  Elegit  ig  returned  cjrccuteb  ;  But  inbeeb  mfien  (Sre^ 
cutiou  is  maoe,  it  is  fit  to  Be  retutneb  of  Heco?b,  ana  filed,  and  not  feept 
in  tfie  3£tto?nepS  pocBctS  to  fiibe  and  return,  mfien  fie  finds  Bis  3lldbantage» 
#oUi  fo?  iSeafon  of  Sam  in  tbis  Cafe,  tficre  is  none  mfjp  a  ^an  u)ould  Be 
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Fofter  verf.  ? 
Jackfon.       £ 


Plo.  j?a. 


It  is  a  captious   Inju- 
lticc  to  lrick  lb  in  a 
Word  to  deprive  a 
Man  of  his  Dae.    3 
Cr.  too.    1  Ra  $o;. 


Tarpis  eft   par:,    qu<e 
non  convenit  cma  J'uo 
toto.    Now  rhe  gene- 
ral Rule  of  Election  is 
clearly  againft    the 
Conceit  of   rhe  Writ 
of  Elegit.    1  Inli.  144. 
b.     10  Co.   128.  a. 
Plowd.  457.  a.   1  Roll. 
22.6.   Poft.  1 50.  2  Co. 
38.0.   Co.  L.  144.  b. 


Adjudged  in  45  E.  5. 
26.  and  36  H.  9. 3. 


Mo.  48. 


Ben.  177.    Yd.  91, 
184.  Br.  Execution, 
131. 


2  Cro.  3J8. 


1  Ro.  sof.  Syd.  184. 
Yel.  180.zCr.246, 
338. 


p?ejubiccb  bp  3lgno?ance  alieni  fafti  o?  cafus,  anb  tbcrcfo?e  if  S  pSeab  ^aim; 
tcnancp  in  mp  felf,  %  mutf  fljevo  of  mfcofe  feoffment,  not  fo  of  3[oiiiMciiait* 
cp  in  a  Stranger. 

$crr,  it  is  miltaftcn  if  it  be  cenceibeb,  that  tlje  Election,  tjjat  is  matte 
anb  rcco?beb,  is  to  be  taften  an  Election  of  thetoerp  Writ  of  Elegit.  $o,  it  i£ 
an  election  of  tlfje  Hanb,  rjc.  of  ttje  ©efenoant  Elegit  executionem  de  raedie- 
tate  terrarum. 

€fic  Wofig  of  the  Statute  of  W.  2.  c.  18.  arc,  tfjat  it  fjjali  Be  in  tfjc  <£s 
lection  of  tlje  plaintiff  to  babe  a  muit  of  Fieri  fac.  to  the  Sheriff,  to  lebp 
the  i&cbt  upon  the  <©oo&S  ana  Chattels  0f  tiie  3Pebto?,  0?  ttjat  the  ^beriff 
fball  belibcr  ijim  nil  the  CbnttelS,  anb  one  J^alf  of  tbe  Hanb  until!  the^cbt 
be  IcbicD.  #ut  of  ttjefe  Wofig  <$  «otc,  that  tfjc  Election  ijaf  applieb  to  tge 
Fieri  fac.  as  mell  as  to  the  Elegit.  9Hgain,  tijat  of  tbe  tmo,  tlje  Cafe  of  t&e 
Fieri  fac.  is  tjje  too?ft :  f  0?  it  is  faib,  tfjat  lie  map  €Uct  tbe  t©?it  of  t&e 
Fieri  Fac.  but  fo?  tjje  ottjec  that  tje  map  not  €iect  the  W}it,  but  t|je  Eanb  it 
felf  of  the  ©cbto?,  to  tjolb  till  tje  be  fatiSSeb,  tohicb  fuppofetb  Hanb  to  be 
chofm  j  fo2  if  tbere  be  none,  tlje  Choice  is  no  Choice,  anb  the  W02&  Elegit 
is  not  tlje  fatter,  but  tbe  %a  of  election,  toijicfj  ig  in  botfj  €r£tution0 
alifte.  %no  Ujerefo?c  fee  Mich.  17  and  18  Eliz.  Dyer  344.  U)S)ere  one  granted 
a  ilent  our  of  Hanb  unto  a  3T?an  anb  tjig  J^eir^  mithout  Taping  pro  fe  & 
hsredibus,  anb  trjen  tiie  C»?anto:  bieb,  the  43?antee  b?ougljt  the  i©?it  of  %u* 
nuitp  ogainff  tije  l^eir  of  the  *B?anto?,  mho  appcarcD  anb  imparled  till  tlje 
nert  €erm,  anb  tben  tbe  plaintiff  OiicontinueD,  anb  after  Difiraineb,  aria 
mane  3H\30UJ?p,  anD  tfjen  t^e  plaintiff  in  tlje  Ucplebin  pleabeQ  tbe  ^sarit  of 
3Unnuttp  in  'Bar  ;  tdbftfupon  it  iuas  bemurreo,  anb  it  teas  abjubgeb  fo? 
t$e  Janice,  fo?  tr)e  #erfon  of  tfjc  i^cir  toa0  not  chargeable,  anb  tfterefoje 
t|c  sglcaion  toaS  ©oib,  anb  none  in  Hato,  anb  tf)ercfo?e  per  curiam,  tboug^ 
trjep  Ijab  pjocecbrb  to  jubgment  in  ttje  3©?it  of  Snnuttp;  pet  tlje  ILanb 
migt  '{till  |atie  been  cnargeb. 

25ut  nolo  in  tfje  fame  Cafe,  if  tftc  Writ  of  S&nnuttp  bab  been  b?ougbt 
againff  tfje  vfi5?anto?  ijimfelf,  it  moulD  babe  been  bounb  fo?  eber,  anb  fo  it 
tooulb  ftatoe  tutnebtbe  ment^c^arge  in  f  ce  Jtraple  into  an  Sllnnuitp,  onlp 
fo?  tfic  Hife  of  ttje  45?antoj.  <g>o  pou  fee  tfjat  tbe  ^Election  llanbS  not  in  tbe 
€ljoice  of  tr)e  i^^it  of  2flnnuitp,  fo>  tljat  map  be  ible  anb  mijlafcen,  but  of 
the  Sflnnuitp  it  fclf.    tob^n  it  is  in  25eing. 

3In  l&abifbment  of  a  J^arb,  mbere  ttje  S"rp  founb  tlje  Snfant  toitfiin 
3fige,  anb  affcfTcb  damages  to  one  ©uno?eb  ^ounbS,  if  be  toere  not  mar=* 
ricb  ;  but  if  be  mere  marrieb,  to  tb?ce  l^unb?eb  ^ounb^ ;  tbe  plaintiff 
coulb  not  babe  a  Double  conbitional  jubgment,  altbougb  fje  coulb  not 
unoto  mfjerfter  fte  mere  marrieb  oj  not,  anb  t&erefo?e  §e  mas?  info?ceb  ta 
niafee  Election,  anb  pet  if  ijccbufe  Segment  of  Carriage,  anb  tfje  ^unb?eb 
§^ounb^,  if  tt\e  &§etitf  return  tbat  fit  ig  marrieb,  be  (ball  babe  execution 
for  the  ttjiee  §unb?eb  ^ounbs,  fo?  tbe  Election  of  ttje  Carriage  is^  ©oib, 
16  E.  ?.  F.  Gard.  n.  33  H.  6.  14.  3lf  tbe  €enant  Enfeoff  W  ^«w  mitbin 
age-  anb  tbe  n^o  receibe  of  bim  bis"  £erbiceg  in  tbe  tlife  of  ttje  fattjet, 
pet  tje  map  fane  bim  in  JBarb,  after  ttje  3£eatb  of  tbe  f  atber,  otbertbife  it 
is  if  be  rccetoe  bi^  ^erbices  of  bim,  after  ttje  ©eatb  of  tbe  fotber,  fo? 
tberc  are  notn  bibers  €bing^  to  mane  Cboice  of,  not  fo  bcfo?e. 

€bus  far  of  W}it$  of  €rccution£,  tljat  being  fueb  fo?tb  fail  of  tbcic  <£U 
feet  toftollp. 

I^otn  of  (JTrecutionS,  tbat  babe  tbetr  <effect  in  $art. 

Si  upon  a  Fieri  fac  tbe  ©ebt  be  fatisfieb  in  $art,  tbe  rcfi  map  be  ferbeb, 
CltSjer  bp  Capias  0?  Elegit,  14  E.  4.  11.  47  E.  3.  26.  and  14  H.  7.  28.  25ut  in 
tbat  Cafe  one  bab  fucb  fo2tb  a  Fieri  fac.  anb  befo?e  tbe  Return  be  P?apeb  a 
Capias,  but  it  bias  benicb  bim,  till  it  fljoulb  appear  upon  tbe  Return  of  ttje 
Fieri  fac.  mijctber  be  bab  execution  bp  tbat,  fo  it  feemS  tbat  tbere  teas  fome 
Cntrp  of  it  of  fteco:b.  ^0  tbere  is  a  ftinb  of  $35ar  upon  tbe  Electing  of  tbe 
Fieri  fac.  if  it  map  be  ferbeb,  fo?  tbere  Iball  not  be  tmo  feberal  ninbjS  of 
OErecutionS  out  at  once. 

2lnb  upon  tbe  Elegit,  if  tbere  be  no  execution  But  upon  ©oob#,  brcanfe 

tljere  is  no  Hanb,  anb  tbe  43oobS  appear  not  enough,  3  am  of  (©pinion  he 

map  babe  a  Capias,  fo?  nob)  it  i£  in  effect  but  a  Fieri  fac.  thougb  tbe  it£o?o 

be  Elesit. 

°  -But 


Fofter  verf.  ?  . 

jackfon.       5> 


rj3ut  if  there  be  SaasD  cprcnorD,  it  is  ctSjermife,    anD  pet  Quaere,  if  t$c 
^cbr  be  40  ^ounDS  anD  nothing  ci'tcnDeD,  but  a  Scafc  fo?  th?ee  fears  at  Qu"e  .* Cr-  539- 
fiue  $BounDS  a  fear,  0:  the  like,  fo?  then,  aS  to  that  that  s&emainS,  t[)c  Els-    °'  HI" 
gic  fails,  ag  in  the  otljfr  Cafe,  inhere  nothing  at  ail  ig  to  be  haD. 

23ut  if  a  Capias  be  erccutcDJ  that  is  in  2ato  fufficicnt  fo?  the  tohole  ©cbt  <  ,  o>.s7. 
fo:  Corpus  humanum  non  recipic  eftimationem,  fO  aS  if  poll  fahe  it  all,    pou 
mil  ft  tane  it  fo:  tfyt  tofjolc  ©cbf» 
$om  to  the  main  Oueftion : 

first,  it  is  ag:ceD  on  all  SibeS,  fhattobcrcaS  the  Elegit  0?  Fieri  fac.  are  *inft.  w>  Exeeu- 
both  <£rccutionS  anD  Satisfactioiis  to  all  $urpofe£,  anD  againft  all  per*  ton'  Br-  7i?< 
fans,  ttje  Capias  is  a  full  €irccution,  aS  tfjc  15ook  22  AiT.  43.  faps;    but  it 
is  not  a  perfect  Satisfaction  in  Mature  to  all  $utpofcs,  ano  againfi  all 
prrfonS. 

#onj  IjobJ,  anD  to  inhat  $urpofe,  anD  in  tohat  CafcS  it  is  not  a  Satif* 
faction,  i;S  tlje  Oucjlion, 

f  irft,  3f  agree  cleadp,  that  it  is  not  an  actual  Satisfaction,  no  not  be* 
ttoccn  the  parties,  acco?Ding  to  Hillaries  Cafe,  33  H.  6.  47.  miicre  one  iuas  Br.  Condition,  i4, 
botmb  to  fatiSfie  foj  C^aoDS  that  he  haD  imbe^eleD  :  SfinD  in  ©ebt  upon  an 
Obligation,  lie  plcaDeD,  that  upon  a  Suit  fo:  thofe  4B00DS  he  teas  taUen 
in  -iSrccution  fo:  the  damage,  anD  it  mas  aDmDgcD  no  plea.  ?5\it  this  is 
nothing  to  the  Cafe  in  Ouejlion ;  fo:  mithout  3loubt  it  is  no  Satisfaction 
to  common  Speech,  no?  to  a  jfo?eigh  plea. 

25ut  the  Oucftion  iS>  mhcther  it  be  not  quail  Satisfaction,  0?  Satisfaction  s  Co.  s7.  a. 
in  Halt)  to  tljat  berp  Suit* 

3po:  if  on  tocuto?  releafe  a  !©ebt,  0?  Difcharge  one  in  execution,  it  fljall  \^s-  %  \olt 
be  accounted  in  Sato  3ftffetS  as  receibcD. 

31  gain,  it  is  no  Satisfaction  clearlp,  as  to  bat  me  to  fcelt  Satisfaction  *  cr.  338. 
ogainft  anotljet,  liable  to  tlje  fame  ^eut  0?  ©amagcS.  Mnb  thereto:?, 
29  H.  8.  Brooke  Execution  132.  4H.  7.  21.  20  H.  6.  ir.  33  H.  6.  47.  14  H.  4.  19. 
anD  Blomfield's  Cafe  p:incipallp,  Co.  lib.  ?.  fol.  86.  B.  antJ  Jones  anD  Williams 
Cafe  ciceD  tijerc  arc  all  clear  Sato,  anD  pet  mane  nothing  to  tfie  Cafe  in 
(Qucffion,    $0?  4  E.  4, 38.  j  E.  4.  4.  being  all  to  one  OBffcct. 

3lgain,  %  am  of  Opinion,  tljat  if  tmo  be  bounD  jointlp  anD  fetoerallp  to  Poft.«o.  yCo.gff.b. 
me,  anD  %  fuc  them  jointlp,  %  map  babe  a  Capias  againff  t&cm  ootfi,  "anD  z6£\  %*'  "9' 532> 
t^c  ©eattj  oj  €fcapc  of  tfte  one  ffiall  not  Difcljarge  tlje  otfjer. 

®ut  %  cannot  bate  a  Capias  againft  tfie  one,  anD  another  fJinD  of  aEx*ecu«  several  Kinds  of  Exe- 
tion  againft  tlje  other,  becaufc  though  tljcp  be  ttoo  feberal  ^erfonS,  pet  ™72Vi™™e°pL 
thep  mane  but  one  ©ebtoj,  toljen  91  fue  them  jointlp ;  but  if  31  fuethem  againft  ano.her.where 
fcuerallp,  3  map  feber  them  in  their  ftinDS  of  aKrecution,  fo?  though  tlje  $[tl"e(£Ze, "7 1 
(©^ligation  be  but  one,  pet  the  <©?iginals,  the  Suits,  fMeaDings,  SnDg*  me  them  by  one  writ, 
mcntS,  anD  dErccutionS  are  fo  Diners,  as  if  tftep  toere  upon  fcoeral  Obit,  J™  4fev4e0ral6 co'T" 
gationS.  25nt  petfo  as  if  once  a  berp  Satisfaction  be  haD  of  one,  0?  againft  b.  z  0/338.  n.'b. 
the  Sheriff  up°»  an  <£fcape  of  one,  tlje  reft  map  be  reliebeD  upon  an  Audita  2+5-  B-  Yd  6?- 
Querela. 

25ut  nobJ  finglp  out  of  the  berp  Point,  51  bola  that  a  Capias  ad  fatisfaciend.  s  Co.  87.  a.  una.  1 
iS  againft  that  $artp  as  not  ontp  an  <iEj:ecution,  but  a  full  Satisfaaion  bp  f4r°;  7J;  'If^/2^ 
5Fo2ce  anD  %$,  anD  gfubgment  of  Sato;    fo  as  againft  him  he  can  habeuo  h.  s.7.a.  pio.44'i.a. 
other,  no?  againft  his  $eir  0?  <£jcecuto?,  fo?  thefe  mahc  but  one  $crfon  in  l90f'-Ml%7]  3Rc!; 

3latO.  8jo!   Mo.  8j8!  iCr.° 

Jfo?  inhere  the  2am  gibe?  th?ee  0?  four  MnH$  of  oErecutionS,  not  all  to^  \%iCoB 
gether,  but  bp  map  of  Choice,  mhereof  the  Capias  ad  fatisfaciend.  is  one ; 
anD  tohen  the  23cDp  ig  taken,  it  is  a  full  (Jfrcccution,  anD  cannot  be  fo?  $arc 
(as  a  Fieri  fac.  map  be)  %t  is  an  €Ieaion  of  it  fclf  of  that  ftinD  of  €rccus  ^ReP-  8«  b-  ut»- 
tion,  anD  fo  a  denouncing  of  the  reft  as  toell  as  an  Elegit,  though  it  life  not   7  a< 
the  berp  J©o?DJ  rjc.    5fo?  if  the  «©efenDant  t\ab  EanDS  anD  ©00DS,  mhen  the 
plaintiff  tooh  the  23oDp ;  §e  maDe  a  plain  deferment  of  that  <£rrcution 
befo?e  the  other.    21nD  if  thep  came  after,  he  p?ebentcD  his  Choice  bp  I^afte, 
mhich  (SrpeDition  alone  tS  a  great  3llDPantage  in  <£tccution. 

5llnD  it  is  efpeciallp  to  be  notcD,  that  the  ©cbto?  hath  not  the  Choice  to 
put  the  CreDito?  upon  the  ^jrecution;  fo?  then  it  ha.D  fome  Colour  of  iHeofon, 
but  the  Choice  ig  tahenbp  tlje  CreDito?, 
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z  Reafon.  ^  tfjc  pai'tn  in  Gfteccution  cfcapc  of  ij!0  oton  iJ3?cng,  pet  the  plaintiff 

crRv>ca.0I''n0'  57'  cannot"  tjosie  againft  bim   anp  ottjer  fciiio  of  Execution,   us?  againft  &;■£ 

4£xt£utov$3  tofjereof  t'tje  iteafen  i£,  becaufc,  ttjai  toben  be  batf)  begun,  anft 

cfjofen  tSje  "Bob?,  bz  can  ncber  rcfo^r  ro  anp  otmv  <£i:mition  againft  tfje  felt'* 

fame  J5artp ;  but  tbe  SScafon  i£  not  becaufe  Sic  Ijarl)  an  3fittion  againft  tlje 

^Sjeriff  fo?  fo  be  {jatlj  in  tbe  fojincc  Cafe  cf  fcberal  €rccution£  againft  fe= 

cr.  car.  75- Am.  ?9.   beral  ©?bro?£  bp  one  Obligation,  a£  to  ell  after  a£  befojc  tfic  €fcape. 

1  co  zz6  bAnAm7'z"     ^,li3  t&ercfo?e  if  tjc  calie  one  in  4&tccutton9  iDlio  «£fcape£,  be  fjat!?  Cboicc 

y  Co.'  91.  V         '  to  tane  another,  o?  to  get  Satisfaction  from  tbe  ^fjcriff  upon  tbe  <gftape. 

05nt  nolo  ag  to  tlje  $artp  bimfclf,  tfjougis  |se  niaue  an  oEfeapc  (tofjieb  i<£ 
y  Co.  87.  n.  B.240.B  bi0  oajii  toilful  U£?ong)  pet  tfse  plaintiff  can  babe  no  otbet  €tfcution  a* 
gainit  Sim.  &nh  if  f)e  faitb  be  batb  Remebp  againit  t&c  j&bcrtff,  pet  tfjat 
map  fail,  citljcc  up  ©eatb,  01  ^ifabilitp  cf  tfje  ^Sjeriff.  2Hnb  bp  tbt  fame 
Reafon,  tbat  tijerc  10  ©ijfetence  fiettoecn  tbe  fame  ^artp  a?^D  aatcrftcr  in 
Cafe  of  €fcape,  %  ^olD  tt'mucb  raojc  flealonable  in  r^e  Cafe  of  ©catfj,  41 
Ail.  PI.  iy.  #ue  in  <£recution  fo?  ©cbr  efcapeb,  anb  tbe  ^etitf  DieD, 
tobereupon  tije  plaintiff  pjapeb  a  neto  Capias  againft  tlje  $>?ifoner,  anb  fjab 
it  in  tbat  Cafe  of  sa?ifcl)ief  •■,  but  otfjcr  Execution  %  Ijolo  be  coulb  not  fjabe 
gab  in  tljat  Cafe. 
sCo.ya.b.Foft.ioi.  Wben  t|jc  Partp  taken  in  <frr;ecution  malted  a  toilful  (gfeape,  anb  tljat 
againft  tlje  &ecpet'g  3©ill3  pet  tlje  plaintiff  can  take  no  otbec  <£recutibn  ; 
tbiisf  cannot  be  in  tfte  f  about  of  tbe  $?ifoner,  fo?  be  ijbs  tbe  onlp  Wrong 
boer  botb  to  tlje  $attie£  anb  to  to.tbe  Sato,  anb  i£  tlje  Caufe  tofip  tbat 
<£jrecution  i0  befraubeb,  anb  fo  gibe£  caufe  of  another. 

®t)ttz  i0  no  Caufe  to  impute  anp  jfault  to  tlje  plaintiff,  tofip  fie  map 
not  noto  tafee  a  neto  •gjcecution,  fince  bp  tlje  ©efenbant'^  f  raub  be  cculb 
not  reap  tfjc  benefit  of  tfii£. 

Siftetoife  tijere  i^f  no  Caufe  to  quit  tbe  <©ffenbcr,  anb  to  lap  tbc  €%civgt 
upon  tbe  ^IjerifF,  tobo  confenteb  not  to  tlje  <gfcape,  toljoni  tlje  painfiff 
tooulb  free  bp  taaing  anotbec  <8j:ecution  againfl  tlje  #artp  Ijimfeif. 

€berefo?e  tbere  can  be  no  otljer  Reafon  of  tbat  ^oction,  but  tljat  tbe  Ca- 
pias ejrecuteb,  anD  tlje  25cbp  tauen,  ffop^,  a^  againft  bim  all  otbet  3£jrecu* 
tionjjf  but  it  fclf  anb  tbe  confequence  of  it3  totjitij  i£  tlje  3laion  of  ©cbr, 
0?  Sliction  upon  tlje  Cafe  upon  tlje  UEfcape. 
5co  87. b.  I^cto  in  tbe  p?incipal  Cafe,  all  tbefe  Confiberation^f  mobe  mainlp,  anb 

are  toitbout  ^irception  mo?e  cUar  anb  juft  to  quit  tht  ©efenbant,  being  in 
no  fault,  anb  to  fatisfie  t|e  plaintiff  bp  bj£  oton  C&oice,  tobereof  $e  Ijatb 
fjab  tlje  full  (Sffea  birefl;!p3  tftat  i$,  §i$  TBobp. 
?  Reafon.  f[t  i0  a  $?ctogatibe  to  tbe  JJing,  to  babe  (execution  of  23obp,  £anb«s  anb 

Mo.44o.a.  yco.u.b  &OG%0>  not  commuuicateb  to  tlje  ^>ub)ect,  but  in  Cafe  of  £tat.  fl^ercbant 
anD  Staple,  anb  Recognisance  of  tbat  Mature,  tobicb  i0  bp  tbe  Statute 
$  co.  85.  b.  87.  b.  Sato.  3lnD  tbmfo?e  tbe  Cafe  put  in  Blomfield's  Cafe ;  tbat  tobete  tbe  ^ar* 
tn  tuajsf  taken  in  *£i:ecution  upon  a  Statute  anb  bieb,  anb  pet  oEjcecution 
toaisf  bab  againft  <&ool)0  anb  Eanb£  after,  \0  nothing  in  tljisf  Cafe,  fo? 
ttjep  torn  all  bue  at  tbe  firfl,  anb  tbercfoje  migbt  Be  taken  at  onte  o?  feberab 
Ip.  2But  if  tbi^  opinion  ftjoulb  belb,  a  Sipan,  beginning  toitij  a  Capias, 
map  be  furc  upon  g^eatb  to  enb  toitb  a  Fieri  fag.  o?  Elegit. 

3Snb  if  fo  manp  be  25ounb,  anb  all  taken  in  execution,  upon  tbe  ^eatb 

cf  ebcrp  one  a  neto  <£i;ecution  man  be  againjl  tbe  <Sj;ecuto?i  tobttb  i0  %ft* 

furb  anb  full  of  2!9ifcbief. 

Reafon  W§m  t  fjc  flatutilf  toofe  bini  in  Execution,  &0  be  cbofe  tbat  §10  BeK  J5e* 

stfitutavieftotimius    meop,  fo  \)t  coulo  not  but  fo?efee  tbat  b«  migbt  bie  unber  $10  ^anb,  fo  it 

fmtimri.  fo^  iijsf  ^ollp  to  cftife  tbat  Jiinb  of  (Execution,  tobicb  toa^f  executio  caduca. 

€&*  Herioc  bp  Sato  10  Optimum  Animal  in  rei  veritate,  but  if  t^t  S!o?D  brill, 

be  map  tabe  tije  toojfi.    3finb  a0  it  toajS  faio  bv  a  jfatber,  tbat  loll  big  £on 

in  battel,  Novi  me  genuiffe  mortalem,  fo  l)C"  £°fter  maP  iaV,  novi  me  cepifle 

mortalem. 

5  Reafon.  ^oto  dure  tlje  oJjecution  of  the  25obp  ffanbsf  a^  a  ^Sati^fartion  Bettoecn 

aljac.cap.a+.        tjje  famE  ^ttu0.  toljile  tbz  ©art?  Ube^,  tljere  i$  no  ^enfe  buttijat  tlje 
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§?artp  pielbing  himfclf  to  tfyc  <£recucion,  anD  ending  big  H4fe  in  it,  anb  > cr. 7*  !^8£of 
rljc  other  accepting  it,  anD  fo  fiotfj  agreeing  upon  it,  it  fisouSD  ma  he  a  final  ?heFeiiow.femnr, 
3£ifcfjarge  touching  himfclf ;  fo?  it  cannot  be  frulp  faib,  that  the  <©efenbant  ^  mac1e  llis  s"ir? 
sfcss  in  fault,  tohen  being  net  aisle  to  pan  his  &e*t  inffantlp,  he  piddS  &&  !KSS™"5 
23odp  anb  EanbS  ana  4BoobS,  if  he  fiabc  nnp,   to  the  Caurf*  of  Sato  ana  ?  cro.14o. 
biS  Crcbito?s  Choice,  anb  enburcs  mitb  fBaticnre  mirhont  flight  o:  <£fcapc 
after  the  Crebito?  chafe  his  23obp:  fo?  it  is  a  f ancp,  to  fap,   tfjc  "©cbto? 
ought  to  pap  his  s©ebt,  fo?  the  Sails  muff  Be  the  fame,  mftcthcr  he  mere  able 
to  pap  01  not. 

ifinb  of  all  <£recution£j  that  of  the  2Sobp  in  Ham  is  edeemeo  the  beff,  eReafon, 
as  alfo  in  Sato  of  Mature  the  beff,  anb  mofi  fo?cibIe3  and  tfjerefo?c,  7  H. 
6.  6.  bp  the  (©pinion  of  Cotifraore.  *$t  tmo  <£recuto?S  hapc  Subgment,  anb 
the  one  p?ap  a  Capias,  anD  the  other  a  Fieri  fac.  tfsc  Capias  Hjall  be  amatbeb 
as  beff  fo?  the  €cftat02.  3ilnD  the  Common  Earn  gape  not  that  Ccccufion, 
nS  being  too  harb  anb  heaPp,  but  onlp  in  the  Cafe  of  toilful  Wrong,  vi  & 
armis,  fo?  inhicb  none  teas?  thought  too  hard.  3!«b  tljcrcfo?e  23aronS  ioere  i  Cr. «?, 
not  fubject  to  it,  but  upon  great  Contempts  ^  no?  pa,  frnee  the  Statute,  2$ 
Edw.  3.  though  rhep  be  not  fpeciallp  exempted. 

though  the  plaintiff  haPc  no  oirect  Sinfcrcft  in  the  TSobp,  as  iu  biS 
IBarO  0?  ©illain,  to  bap  0?  fell  it,  pet  he  hath  3(ntereft  in  it  fo?  Sibectp  0? 
Sieffraint  bp  OTarb,  till  he  pap  ultitnum  quadrancem  in  falva  &  ar&a  cuftodia. 

ifceab  t^e  Cafe  in  the  4  Chap,  of  the  feconb  'Booh  of  Kings,   tlje  Crebito?£ 
tooulb  tahe  the  ttDO  &ong  fo?  OI3onb;men. 

Although  in  €refpafs  vi  &  Armis  at  the  common  Sato  againff  a  2$aren  a 
Capias  Iprtb  not,  no?  after  bp  the  <*Equitp  of  the  Common  Ham  upon  the  ©ta* 
tutc,  becaufc  the  <£ffate  of  a  TSaron  ig  intenbeb  fuffttient :  get  n  H.  4.  iy.  sco.ji.b.  zLe.J7f 
in  homine  repligando,  againff  Dame  Spencer  a  $ecr  of  tlje  iSealm,  viz.  a  25as 
roncfS  23o?n,  it  maS  granteb,  becaufc  it  mag  an  high  ^injurp  to  tlje  ^er* 
fon,  mhom  (fee  eloineb,  3Elfo  the  Common  Sam  bol&eth  the  25oop  t|jc  greater 
^ain  anD  fjiej^efl  Coercion. 

3Uno  the  lileafon  i&  apparent,  fo?  a£  Chrift  faith,  The  Body  is  of  more  worth 
than  Raiment.  2HllO  ag  it  ig  faiD  ill  Job,  Pellis  pro  pelle,  and  all  that  a  Man 
hach  he  will  give  for  his  Life,  but  touch  hi£  f  leff)  0?  feig  25oneg,  ^c.  ^Ottl 
3Jmp?ifonmeil£  touchcth  botlj,  in  falva  &  ar6ta  cuftodia. 

^oru  touching  tlje  Cafe  that  is*  agtrca,  14  H.  4. 4.  17  E.  4.  10.  €fjat  fcDftere  Ic  is  a  more  fit  Gom 
a  S^an  taheg  ^iftrefg  fo?  iilent,  anb  upon  ^Itoomrp  hath  return  irreplepifa-  pariron  to  rpeak  ot 
Die,  t^at  if  a  25eaft  Die  in  the  $ouna,  that  noto  he  niap  Difirain  a  neto,  ^ll^TjfJ^ 
anb  that  thig  ffioulb  much  Convince  th€  Cafe  in  <©ueffion  :   "j^e,  that  looug  dying"  though  there 
near  itnto  it,  lhall  finb  it  nothing  Ufcc ;  fo?  bzttbzg  that,  there  is*  no  Compa*  be  ».ProPerS''^iSf is 
rifon  bcttoeen  the  25obp  of  a  ^an  anb  25eau\  touching  Valuation,   anb  fo  FreVln.         Qt  * 
touching  ©atisf faction,  it  ig  to"  be  notcb  that  the  Sum  of  Hcnt,  0?  the  &&$ 
luation  of  the  damage  ig  not  abjubgcb  to  the  3HPomant  in  the  Replevin, 
anb  then  the  IPeaft  taken  bp  htm  in  execution,  ag  in  the  Cafe  in  <©ueffion5 
But  mhere  |c  hab  tanen  tSie  TBeafl  bp  3?i!trefg,  anb  that  ig  replcbicb  from 
him;    $om  upon  the  ilight  of  biffraining  appearing,  the  23eaff£  arc  reffo- 
reb  unto  him,  in  that  .j&tatc,  ag  thep  mere  befo?e,  to  remain  toith  hiui  as  a 
5^i(lrefS  lamfullp  tafeen  bp  5[ubgment  of  the  Court,  anb  not  to  Be  replebicb, 
fo  this"  hath  no  Colour  of  an  <£recutien,  but  is  onlp  the  Effect  of  the  Slgrcc* 
ment  of  the  parties,  0?  %$  of  Sato  ;   be  it  in  Hent-ferPice  0?  iUcnt=  charge, 
0?  ©amagc^fefant,  that  he  map  sDiflrain  anb  detain,  till  the  l^ent  0?  da- 
mage be  fatigfieb  ;  fo  that  ePen  as  if  the  25eafi  hab  bieb  bcfo?c  •gfubgment, 
he  migt  hate  biflratneb  again,  fo  after  ^(ubgment,  fo?  it  is  alihe  in  botlj 
Cafes. 

23ut  the  T3obp  of  a  3pree*man  cannot  be  mabe  fubjert  to  55iffrefS  0?  %m*  $  co.<r4.  a. 
p?ifonment  bp  Contract,  but  onlp  bp  '9  ubgment. 

JlBut  in  this  Cafe  the  ^Btbt  ig  abiubgeb,  anb  the  25obp  taftcn  bp  a  War- 
rant of  the  Court,  anb  of  the  Ham  in  execution  fo?  it. 

Pafch.  43  Eliz.  Rot.  88.  Anne  Williams  b?ingS  a  Scire  fac.  againff  Edmund  $««  fa. 
Cuttryes  anb  Conftance  his  iteife    2fibminiffratrir  of  Richard  Lamb,  to  habe  \q°-^'^> 
oErccution  of  €ightp  eight  ^ounbiS  Zfrebt  anb  damages  recopcreb  againff  ' 
Lamb.    €he  ^efenbaut  plcabeb,  that  the  plaintiff  bp  Capias  ad  fansfaciendum, 
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a  Man  dies  in  Execu-  jjaj3  rahen  Lamb  tiiiuiclf  in  (Crccution,  in  totiict)  execution  rje  DtcD,  anti  Dcs 
!o°rs'areS  ™SeT  manDcD  SuDgmcht,  artD  iftc  f  Samtiff  DcmnrrcD,  Hill.  4  Jac  3fc  toajJ  aD* 
charg^bie.  juagco  againft  trje  plaintiff  in  trje  liing^  TBcncfj,  torjicrj  toajs?  long  affcc 

Blomficld's  Cafe  eittjec  argueD  o?  pufiltffjeD,  it  feeing  argueD  i8,  39  Eliz.  anb 

pufiliftjcD  Tertio  Jacobi. 

(  61  )  Spicer  and  Read.    Trin.  Term. 

Anno  1 3  Jac.  Regis. 

*     h    t,     p       TV  /T^VTcr  William  Spicer  toaiS  fentcnrcD  in  £tar;crjamfier,   at  trjc  <§uit  of 

r*not :  ugai?  y«  pu-  iVl  Thomas  Read  tffquirc,  to  four  §unt)?eD  JPaunD£  fine,   fo?  trjat  Ije  IjoD 

mfhed  in  star-cham-  fafecn  <©atrj  6efo?e  25aron  Snig  acco?Ding  to  (©?ber  talicn  upon  tlje  <£onunik 

ber-  fion  of  ©efettifce  ®itle£,  tfjat  John  Spicer  rji£  f  attjer  toa£  fcifeD  of  a  2B?ano? 

of  fame  <£ffate  of  3(ntjeritance,  if  ijig  2l?ajeftp'0  €itle  fjinDcr  nor,  forjereag 

in  €rutrj  trje  St?ano?  toag  trjen  trje  faiD  Read's,  anD  fo  ofitaineD  tfje  Setter^ 

$atent£  from  trje  ifting  :  25ut  ttjig  toajS  puniftjeD,  not  ag  a  Direct  anD  juDi* 

cial  $erjurp,  nut  a£  a  $&?ifDemeano?  in  SUfiufe  of  ttje  S$ing'£  gracious  €om= 

miffion  to  trje  ©iffurfiance  of  ^ofTeulonsf,  torjicrj  toa£  inftituteD  anD  intenDea 

fo?  trje  quieting  of  §po|Teu"tonjJ  in  ^upplp  anD  imitation  of  trje  Statute  of 

11  Co.  98.  3  2  H.  8.  cap.  9.  torjerefip  S^en  are  fo?fiiD  to  fiup  anD  fell  Cities,  facing  to  fucrj, 

ajef  are  in  $offeffion  of  tne  HanDjsf.    3lnD  fiecaufe  Read  tije  plaintiff  rjaD  fieen 

fueD  anD  troufileD  Dp  Colour  of  rjig  neto  patent,  a  I^unD?eD  $®ath0  ©ama* 

ge£  toa£  giben  to  Dim,  anD  trje  Sentence  o?DereD  to  fie  pufiliujeD  tlj?ougrj 

trje  iftingDom. 

(  62  )         Park  and  Percival  verfus  Evans  Under-Bailiff. 

starchamber.Breaking  TTUgh  Evans  an  &nDer»fiailiff  of  Stepney  anD  otr)cr£  toere  rmeb  at  trje 

Proce°r"revPfo  PoftVre  £~1  J>uit  o£  Parke  anD  Percival  in  ttoo  ipunDjeD  $ounD£  a  piece,   fo?  trjat 

i6°KaSnd  i4.  P°  o.  ttjCTJ  upon  a  pjiDatc  ^?ocef£  at  tfjc  Jtuit  of  one  Brocklesbury  againft  one  Por- 

yi8.  Dy.  37  a-         ter/  foljo  lap  in  trje  f  oufe  Of  Parke,  cainc  anD  KnocK'D  at  Parke's  3No?,  tD^cre* 

upon  Parke's  Mife  iame  to  trje  ©oo?,  anD  openeD  it  a  little  to  fee  tofjo  njasf 

tfjere,,  anD  trjep  piefentlp  roitrj  tfteir  £too?D£  D?at«n  rufi)t  in  upon  rjcr  to&e^ 

trjer  fi)e  iuoulD  o;  iio,  anD  Dare  rjer  Donni,  anD  fijane  open  trje  Crjamfcer  ©oo?, 

toftcrc  Porter  lap,  anD  fi?ane  alfo  Percival's  ^oufe  aDjoining  to  it,  to  get  3|n* 

sheriff  fined  for  om-  fitumcnt^  to  focaR  ©002^  iuttrjal,  anD  DtD  rjurt  DiDer^  in  tlje  3|oufe.    3flnD 

"Ie%o(™gz6°4:  mplojD  [Cfjicf  25aron]  anD  [mp  felf]  ftclD  t&e  firfl  oEntrp  ^nlaloful,  fo? 

zcr.  SS6.  veivlzs.    trjc<Dpening  of  trje  vDoo?  toajS  occaConeD  Dp  trjem  fip  Craft,  anD  tf)en  ufcD  to 

Attb!^.91'  *Be  Violence,  tofjierj  tf)ep  intenDeD. 

(  6;  )  Barrow  agamjl  Lewellin- 

star-chamber.  Libel    T~)Aul  Barrow  pjcferrcD  a  TBill  in  trje  ^tar^crjainrjer  againfi  Maurice  Lewel- 

by  privy  Letter  to  the  J[    jj^  fo?  jj,3iring  llnt0  fjim  a  Dcfpttcful  anD  rep?oacfjfuI  Setter,  torjicfj,  fo? 

'■"y&T  co.  ».3>.  ougUt  appcarcD  to  trje  €curr,  toa^  fcaleD  anD  DelibereD  to  rji^f  oton  ipanD^, 

}  co.  .2?.  Mo.  i4z.    anjj  ne^er  otijertoife  puDliujeD.    3SnD  it  toajf  rcfolbcD,  trjat  trjougl)  ttft 

plaintiff  in  trjijs  €afe  coulD  not  rjabe  an  Action  of  tfjc  Cafe,  Decaufc  it  toaef 

not  publinicb,   anD  tfjercfcje  coulD  not  fie  to  fjig  ©efamation,   tottljout  rji^ 

oton  fault  of  bttmlging  it.  SnD  all  Sction^  of  trjat  SJtnD  Do  fuppofe  in  auditu 

4  Co.  u.  a.  quam  plurimorum  propalavir,  &c.    ^ct  tftc  ^>tar;cfjamfier  fo?  tfje  Sing   Dot|j 

tafee  UnctoleDgc  of  fucrj  Cafc^  anD  pumft)  tfjem,  toljcreof  tfje  !f!<:afon  i0,  trjat 

4  Le.  240.  fucf?  quamlloitf  Eetterjtt  tenD  to  tfjc  ^jcacrj  of  tfte  ^eace,  anD  to  trje  flirting 

of  <£rjallengcg  anD  (Duarrcl^,  anD  trjerefo:e  trje  a?cnn£  of  fucfj  €W0}  a£  toe II 

a^sf  tlje  <SnD,  are  to  fie  p?etentcD. 


4 


Martin 


Martin  verf.  ? 

Marfoal  and  Key.  $  3 


(  64  )  Martin  verfus  Marfhal  and  Key. 


N.f  Artin  b?ougfjt  on  Action  cf  falfe  3Tmp?ifonrnent  againft  Marfhal  ana  Faiaiia'pwipfimeat 
1  Key,  toljo  jultifieb  anb  faib,  tijat  York  mas*  a  Citp  bp  $>?efcription  chan8^  Yorki 
gjnco?po?atc,  bp  tlje  $ame  c-E  219apo?,  SUbermen,  ants  Commonaltp,  anb  whether  it  may  be' by 
tljat  rtjcp  Ijab  hab  3Ctrne  out  of  S^inb  a  Court  calks  a  Chancer?  Court,  \$C"S\6?% 
fo?  all  caufe£  of  €quitp  ariang  toitfjin  tlje  Citp  bcttoeen  Citi3en£,  to  hear  co.'n+.  Hutc'yj. 
anb  Determine  op  25iil  anb  3lrnfmer.    3CnD  that  the  fi^apo?  hab  almap£  ufeD  f°^"s  Br  *6-  4 
to  bircd:  ¥>2cccpt£  fo?  appearance  anb  Contempt  of  €>?berg,  anb  to  imp?i*  n 
fon  fo?  Contempts  of  <©?bcr#,   anb  to  p?oceeb  acco?bing  to  tlje  Courfe  of 
Ctjancerpj  anb  then  tt)eui£  that  another,  one  Marfhal  p?rferreb  a  23ill  befo?c 
Marfhal  tlje  nam  3Menbant  firing  tljen  &£apo?,  anb  the  Sfilbermen,  anb  telltf 
the  (Sffca,  mfjeeeupon  tlje  ©cfenbant  being  fummoneb  appeareb,  but  moulb 
not  anfmer,  anb  thereupon  an  £*?ber  toa£  mabe  againfi  him,  tljat  Jje  fljoutb 
anftocr  0?  be  committee ;   anb  becaufe  he  bin  roilfullp  fiill  refufe  to  anfmer, 
Commanbmcnt  roa£  giben  bp  tfje  2@apo?  to  Key  tfje  otljcr  ©efenbant,  bes 
ing  Serjeant  at  S^ace  to  tafee  rjim  ;  rofjo  bib  fo,  anb  b?ougljt  him  into  the 
Court  bcfo?e  tfje  a^apo:  anb  Sllbermen,  togere  he  ma£  in  open  Court  com^ 
mittcb  fo?hi£ contempt,  tanjicb  €abing  anb  Committing  U)a0  tfje  fame  ^m* 
pjifonment,  mfjereupon  ttje  plaintiff  bemurreb,  anb  it  toag  abjubgeb  a? 
gainff  tfje  3Menbantg  upon  one  grof^f  fault;  tfjat  UJijcie  tlje  ;P?efcription 
roa£  fo?  $2ecept£  to  be  birettrb  (mfjich  muff  be  uubcrftoob  bp  miffing)  the  uoa&taa^zt.  en 
g^eccpt  to  Key  the  ©r fenbant,  here  mfjerebp  the  plaintiff  mag  taften,  toa£  bp 
Mto?b.    %nti  if  that  mere  ©oib,  tohicb  10  mabe  $)art  of  tlje  Caule  of  tfje 
Sfubgmeut,   tlje  mfjole  %>\ca  10  toiciou£,   though  tfje  Committing  in  open 
Court  mere  goob. 

25ut  in  the  hanbling  of  this  Cafe  it  tnag  argucb  bp  Serjeant  Hitcham, 
that  the  Jjtibffante  of  the  $lea  roa£  faultp,  fo?  fie  argueb  that  a  Court  of 
Cquitp  coulb  not  lie  in  4£»?ant,   much  Icfjsf  in  l^efcription,   being  a  %mifr 
biction  to  be  berioeb  from  the  Croron,  anb  fo  tye  faib  it  ifla£  refolbeb  bp 
Popham,  Anderfon,  Gawdy,  anb  Walmfley,  that  tfje  Sling  COUlb  not  grant  to 
the  noro  (Dueen  to  holb  a  Court  of  <£quttp,  anb  tljat  alfo  it  coulb  not  be  bp  ^°y !+/-  u£0-ti: 
^jefcription,  fo?  tlje  Siing  cannot  ^ant  anp  thing  in  derogation  of  the  Jtot^^a.'* init. 
Common  Ham,  but  tenere  placita,  acco?bing  to  the  Courfe  of  Sam  map  be  y-  Pav-  £>  a,Prf 
granteb  anb  p?efcribcb,  anb  the  Chanccrp  in  Chefter  anb  Durham  are  %x&  aiE& -m. 
cibeiu^  to  a  Cotintp  ^alatiue,  mhich  hab  Jura  regalia.    ^Inb  London  anb 
the  Cinque  ^o?t£  h^e  %&0  of  parliament  fo?  them.    3ilnb  inbeeb  %  holb 
tqisf  to  be  a  greater  (Suelfion,  anb  of  great  ConQberation  to  be  abmitteb^ 
tljat  a  Court  of  <£quitp  ffjoulb  fiaub  upon  43?anto?  ^?efcription  onlp.    fo? 
though  it  be  true  that  the  Court  of  Cijancerp  hatf)  altuap.ss  been,   anb  fo  in 
<fiffca  ffanb^  bp  a  ^?cfeription,  pet  tljat  i&  not  uieU  reafoneb,   fo^  in  pleab^ 
inrr  of  anp  Cljhig  bone  in  chaucerp,   pou  bo  not  begin  pour  pica  mitfj 
a  $?efcription,   asf  in  tfjefe  3Inferio?  pjctenbeb  Courts,    but  pou  pleab 
a  €fjing  bone  in  the  Court  of  Chanccrp,   a£  pou  bo  all  n£lj*ng£    bone 
in  the  Courts  of  Common  ^sleaief,  0?  Jiing'jsf  25ench :  mheteof  tlje  JSeafon  itni^:  9E.+.J3; 
ig,  that  thep  are  f  unbaincntal  Courts?,  a#  ancient  a$f  the  &ingbom  it  fclf,  Btaann,  m.  u\t- 
anb  fenomn  to  the  31am,  fo?  all  Jitngbomsf  in  their  Conflitution  are  mith  the  ror' 
Pomer  of  3["ff"e  ooch  acco?bing  to  the  Jlule  anb  of  Ham  anb  Cquitp, 
both  Which  bring  in  tlje  &ing  agf  £oocratgn,  mere  after  fettleb  in  feberal 
Courts,  ag  the  Sight  being  firfr  mabe  bp  C^ob,   inag  after  fettleb  in  the 
great  25obieg  of  the  £un  anb  fl^oon.    23uc  that  f>art  of  €quitp  being  op^ 
poSte  to  regular  Sam,  anb  in  a  Scanner  an  arbitrarp  ©ifpofition  i&  ftill 
abminiflreb  bp  the  fting  himfclf  anb  fjtisf  ChanccIIo?,  in  hi^f  J^ame  ab  initio, 
a£  a  fpecial  Crufir  committcb  to  the  Jung,  anb  not  bp  him  to  be  committcb 
to  anp  other.    2Hnb  it  i£  true,  that  the  one  is1  bounb  to  $ule£,  the  other 
abfolute    anb  unliiniteb,  though  out  of  ©il'crcticn  thep  entertain  (ome 
f  o?m^f,  InhicD  t&V  map  jufllp  leabe  in  fpecial  Cafe& 


Arundel 
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Arundel's 
Cafe. 


Johnfon  verf. 
Throughgood. 


Webb. 


C*y  ) 


Arundel's  Cafe.    Replevin. 


Vifne  from  two  places 
in  refpeit  of  two  De- 
fendants, l  Brnl.  174. 
2  Ro.  66}.   Port.  66. 


Cr.  87. 


8  Co.  133.  a. 
4*. 


1  Cr. 


Plea  of  Corporation 
without  fhewing  the 
Creation  of  ir,  v.  9  E. 

3.  19  chap,  fans  Dean 
22  Afl".  67.    Commo- 
nalty fans  major,  7  E. 

4.  89.   frobis  homini- 
bus.  Noy.   no.  4  Co. 
65-.  a.  Co.  L.  46.  22 
Co.  ioy.  4  R.  6$.  7. 


1$  a  fteplebin  Up  Arundel  againft  ttoo,  fo?  taning  fti£  13eoftg  at  a  place 
callcb  Horfedown  in  Southwark,  one  of  tfte  ©efenbantg  pleabcb  non  cepit, 
mftcreupon  SBJfue  toa^  fatten.,  tfte  otftcr  pleabeb  tftat  ttje  $Iace,  mftere,  lap 
in  ttje  3paritt)  of  £>U  Olave's  in  Southwark,  ant)  mag  the  jfreeftolb  of  tlje  <H5o- 
bcrnoutg  of  the  School  of  jbt.  Olaves,  anb  fo  mabe  Cognisance.  €fte  plains 
tiff  rcpiiea,  claiming  a  iBap  oucr  ifte  fMace  to  another  |Mace  in  tfte  fame 
^arifq,  anb  SSffue  taken  upon  that  $?efcription.  3Snb  one  Venire  fac.  mag 
amarbcb  fo?  trial  of  both  Slfueg  from  Southwark,  anli  tfjc  $arift)  of  £t* 
Olaves.  %i  iua£  ciccepteb  tftat  it  tboulb  ftabe  been  onlp  de  vicineto  Parochis, 
becaufe  tfte  $lace  appearg  to  lie  tfterc,  anb  tfterefo?e  tftat  mag  the  neateft 
Venue  to  tfte  face.  25ut  tfte  Court  ruleb  tfte  Venue  mell,  fo?  though  it  ought 
to  ftatie  been  fo,  if  botft  the  ©efenbantg  bad  joineb  in  tfte  $Iea  of  $?efcrip* 
tion.,  became  tftat  then  tftep  ftab  both  agreeb  tftat  it  ftab  iien  in  tfte  ^arifft; 
pet  becaufe  tfte  one  31flue  mas?  Non  cepic  to  tfte  3Mace,  ag  it  mag  laib  in 
Southwark  gc nr  railp,  anb  be  mag  not  bounb  bp  ftijs?  f  ellomg  Confelfion  tftat 
ir  lap  in  tfte  ^ariO),  anb  there  mag  but  one  Ven.  fac  tftcrefo?e  tftat  mull  fit 
botft  tftcir  Cafcg,  mfticft  mag  to  ftatoe  jt  botft  from  Southwark,  anb  from  tfte 
parift)  in  Southwark,  anb  it  mag  alfo  ruleb  tftat  it  ig  not  fftemcb  that  tfte 
<£5cfccrno?0  mere  inco?po?ateb,  fo?  it  (ball  be  p?efumeb  bp  the  $Hea,  19  H.  6. 
80.  tftougft  20  E.  4. 2.  mftere  one  b?ougftt  3?ebt  bp  $ame  of  9Mberman  ag 
d£»ucccn'o?,  be  otftermife,  fo?  a  ^ucceffion  in  one  $etfon  of  Cftattelg  mill  not 
be  p?efumcb  toitftout  fpecial  Allegation,  enept  in  Cafe  of  3Hbbot  0?  |&?io?, 
02 tfte  like  Co?po2ation  fenomn  in  2am  to  reft  in  one  $erfon,  ag  mell  fo?  Cfjat* 
tdg  ag  inheritance?,  fo?  otftermife  15iu)opg,  ©eang,  ^arfong,  l^icarg, 
anb  tfte  like  cannot  tabe  Obligation  to  them  anb  their  j3ucccffo?g,  hnt  tfytp 
mill  goto  tfte  «£recuto?g.  3Uno  Lifney  in  tfte  Habeas  corpus  mag  mabe  Liftney, 
to  agree  mitft  tfte  Ven.  fac.  tftougft  tfte  true  $lame  bjag  Lifney,  becaufe  tftep 
founb  fo  line. 


Replevin. 
Goldborough. 


(66) 


johnfon  verfus  Throughgood. 
22  Jac  Rot.  1734. 


Trin. 


1  Brnl.  177.  2  Ro. 
708.  Br.  Eftate,  S7- 
Election  in  Ifiue  for 
fundry  Forms.  Pre- 
Xcription  to  tether 
Horfes. 


I$t  a  Eeplebtn  bp  Johnfon  againft  Throughgood  Sffnc  mag  tafeen  tofyttytt 
one,  anD  all  fnftofe  oEftate  fte  ftab  in  a  Stftano?,  ftab  ufeb  to  tether  tfteic 
l^o?feg  to  ^taHcg  in  a  ^Iace  callrb  tfte  Brook,  ab  &  poft.  feftum  Pent,  annua- 
tim;  anb  tfte  ©erbitt  founb  tftat  tftep  ftab  ufeb  to  bo  in  vigil.  Pentecoftes  in 
fefto  Pentecoftes  die  lunae  in  feptirnana  Pentecoftes,  aut  Poftea  ad  fuum  libitum  an- 
nuatim.  3Enb  it  mag  abjubgeb  fo?  tfte  ^arfon  tftat  bib  p?efcribe,  anb  tftat 
tfte  ©crbict  bib  maintain  tfte  ^?efcription,  ag  it  mag  pleabeb,  becaufe  it  mag 
mo?e  large,  anb  alfo  gabe  a  Cftoice. 


(  67  ) 


Webb. 


Award  Procefs  to  the 
Coroner  or  Sheriff 
crofs.  Yel.  \s.  Cr.  El. 
894.   Co.  L.  1584. 
Mo.  4Z2,  3J6".   Cr. 
El.  J74- 


Yel.  iy. 


Action  mag  b?ougftt  bp  A.  B.  againft  Webb,  anb  Sfflue  joineb,  anb  then 
tfte  plaintiff  mabe  ^minife,  tftat  fte  mag  T5ailiff  anb  i&erbant  unto 
Grimftone,  tfte  ^fteriff  of  Effex,  anb  tfterefo?e  p?apeb  ^ocefg,,  %c.  to  tfte 
€o?onerg,  mfticft  being  confefleb,  tfte  <gntrp  mags  &  ei  conceditur.  3finb  pet 
aftertoatbg  tfte  Ven.  fac.  ment  to  tfte  J»fteriff,  anb  tfte  Slurp  paft  fo?  tfte 
plaintiff.  3Hnb  tftig  mag  mobeb  in  3Erre(i  of  Sfubgment  bp  Serjeant  Towfe, 
anb  tfte  <©ueftion  mag  mhetftct  tftig  <0rant  to  tfte  Co?onerg  being  meerlp 
in  f  about  of  tfte  plaintiff  to  aboib  ftig  ©elap  bp  Challenge  map  not  ag 
mell  be  left  after  it  ig  granteb,  ag  befo?e  babe  been  requireb  at  tfte  firlt. 

^cjrt,  mftetfter  tftig  be  not  a  S^iframarbing  of  ^?ocefg  remebieb  bp  tfte 
Statute  of  3[eoffai!eg. 


Greeqi 


Green  verf.~?  , 

Armfteed.  S  5 


(  68  )  Green  verfm  Armfteed.     Tr  in.  12.  Norfolk. 

JaC.   Rot.  1703.  Goldsbovough. 

150  €!refpafS  bp  Robert  Green  againft  William  Armfteed  fo?  HanfeS  in  Clay,  Device  land  to  a.  ex- 
tlje  Cafe  maS  ttlU$,  tBat  Ralph  Green  Bab  Affile  William,  anb  William  |)aD  «p<  B-  purchafeas 
3iffue  Roberc  tBe  paintit?,  anb  Thomas  IjiS  poungcr  d§>on,  anb  being  feifcD  "hen  m^Si  \H 
of  tfjefe  SanbS  in  Clay,  anb  of  certain  SanDS  in  Stukey,  bib  mafee  Bis  Will  °ther. 
concerning  tlje  fame  ag  foIIotoetB.    *j!teni,  31  tUiU  tfjat  William  Green  mp  Cr  Iac ■"* 
^on  ftall  Jjabe  nip  i^oufe  anb  31  anb  in  Clay  fo?  tfyc  Cerm  of  Ijisf  natural 
Hifc,  ano  trjen  to  remain  to  Thomas  Green  f)t£  ^»on,  crcepr  tfje  faib  William 
Green  bo  pureBafc  another  i^oufe  tnitf)  fo  mucfj  3£anb,  anb  fa  gaob  in  lvalue 
as  trje  faib  J^oufe  anb  Ilanb  in  Clay,  fo?  tlje  faib  Thomas  fjisf  =§011,  anD 
tBen  tlje  faib  William  0?ali  fell  ttje  faib  Ipoufe  anb  lanbS  in  Clay  as  fyig  CrCar-  '*2- 
oton.  %nb  tlje  faib  Thomas  Green  Bjall  pap  0?  caul'e  to  be  paib  to  IjiS  ^iflerS, 
10  ^ounDSS  of  goob  <£nglift)  Sl^onep  in  f  o?m  follotoing,  tSjat  ig  to  fap,  to 
eaclj  of  tfjem  20  drillings  op  tfje  Hear,  until  tlje  faib  @>um  of  10  $oitnbS  Be 
fillip  contentcb  anb  paib  to  tfje  differs* 

Item,  %  gibe  mp  Sanb  anb  i^oufc  in  Stukey  anb  clfetoBcrc  to  Richard  Man- 
fet  fo?  €erm  of  tyig  3tife,  anb  tljen  to  remain  to  Robert  Green  anb  tlje  i^eirS 
Scales  of  §ig  25obp3  anb  fo?  ©efault  of  fuel)  Slflue  to  Thomas,  anb  fie  to  pap 
40  pounbS  to  tfje  Cljilb?en  of  Robert.  €ijc  onlp  (J&ueftion  loaS,  toljctfjcr 
Thomas,  unber  to'rjom  tlje  ©efenbant  claims,  toou  a  fcesfimplc  in  tlje  SanbS 
of  Clay,  0?  out  fo?  €erm  of  Bis  %ite;  fo?  William  purcftafeb  no  otf)cr  Sanbs 
fo?  Ijim,  anb  bot  B  William  anb  Thomas  are  beab,  anb  it  toaS  abjubgeb  imtl}* 
out  bi  ncultp  tljat  Be  tooft  a  ffee;fiinple  after  tlje  ©eatft  of  William;  fo?  tljouglj  *  c,o.  4^. 
tlje  firff  Wlo&g  taucn  op  tljcmfeibcS  tooulb  Ijabc  giben  fiim  out  an  <0fate  to?  co't'iW4' 
flife,  pet  tlje  3Bo?b  [^Durcfjafc]  in  tlje  feconb  €laufe  impo?tS  in  common 
^peecO  an  aofolutc  purcljafe  in  fee,  tljouglj  a  $urcl)afe  map  6c  alfo  fo?  Hife; 
as  fee  impo?tS  f cc-umple,  anb  tlje  jpeaff  of  St  Michael  tlje  moff  $oto?ious 
anb  eminent  tfea(t;  erccpt  it  Be  otljertoife  fpecifieb.  3finb  tljerefo?e  if  a 
a?an  appoint  hig  <£xetuto}g  to  purcljafe  100  @ounb^  Hanb  fo?  a  poungrr 
^§>on,  no  bouBt  it  toill  impo?t  a  f  ee=fimple ;  ailfo  tjc  fapiet  t&at  if  William 
purcljafe,  tljen  Be  ffjall  fell  tlje  ilanb  in  Clay  ag  l)ig  oton,  tljat  ig3  fie  ffjall 
§abe  Corner  to  fell  tfiem  tljen,  anb  not  Befo?e:  OTljetea^  if  Thomas  toofe  an 
dilate  But  fo>  Eife,  Be  migljt  B*be  folb  tfjem  Befo?e  ag  tjig  oton. 

9&gain,  tje  mass  appointeb  to  purcljafe  otBec  I^oufe  anb  Sanb  of  ag  goob 
lvalue  (not  pearlp  ^alue)  ag  tlje  J^oure  anb  lEanb  in  Clay,    ^oto  t&e  ©alue 
of  tlje  Ilanb  ig  acco?bing  to  ttje  ©alue  of  tlje  ioljole  Cftatc.    Sfinb  fo  it  ig 
apparent  tBat  tBe  leaning  toas,  tBat  Ije  ffioulb  Ija^^  tfje  one  Sanb  of  ag 
goob  ©alue  anb  <gffate  ag  tlje  otljer:  58nb  tljat  appcareb  alfo  in  tftat  Be  toag  eco.  i«j.a.cg;,L,a  b. 
to  pap  tBe  10  #ounbS  Botofoeocr  ;  anb  it  Voag  urgeb,  tBat  t^e  ^apment  of  '  cr.iys.  i'cii^; 
io^ounbjS  bib  aIfoinfo?ce  a  feeQmple,  roljieB  toere  clear,  if  tlje  !©M  be  i\7\!ci'io9ih^' 
unberfioob,  tBat  tje  ffioulb  pap  Big'  20  £BiHingg  a  fear,  from  tlje  ©eatB  of 
tBe  €e(lato?  befo?e  Ijig  <£|Tate  fell  in  $offeffion.    "But  becaufe  %  ratljer  tahe 
tBe  leaning  otBertoife,   tBe  paping  of  20  ^BiHingS  pearlp  coulb  be  no 
^cril  unto  fjitti,  becaufe  if  BiS  €ftate  ujoulb  ceafe,  Be  moiilb  ceafc  \)ig  $ap- 
ment;  otljertoife  it  Bab  been  to  pap  X\\g  10  $ottnb£  at  once,  but  pet  it  tooulb 
Babe  mabe  tBe  Hegacies  of  20  ^tjillingS  a  fear  unto  t&e  ©augljtevg  unwc* 
tain,  toBicB  tgc  €eftato?0  mabe  certain,  fo?  otBerbnfe  fje  moulb  Babe  faib, 
tBat  Be  ujoulb  Babe  paib  it  bin  20  £>BiUing*s  a  fear,  if  the  €Hate  came 
to  Bim,  anb  tBep  Iibe  fo  long.    51nb  fo?  tBe  otljer  €laufe  it  mas  Ijolben  clears  f 
Ip,  altBougb  it  fpafeeof  the  %ant>g  in  Stukey,  02  dfctoBere,  tftnr  [rtfetofterc]  K *$£?*: ' Lev* 
can  neber  ertenb  to  t&e  HanbS  in  Clay  upon  all  tBe  parts  of  tlje  JUill,  as  &»'ift  exprcii  a»\i 
Befo?e,  tljougB  B^  Babe  no  HanbS  but  in  Clay  anb  Stukey.    'But  tlje  mo:a  Theffwei*by 
[elfctoBece]  f|aH  be  ratBcr  ^urplufage  anb  boib,  than  Bp  fuel)  a  foofe  Woib  lcT.%9 
to  alter  a  large,  plain  anb  particular  ©ebife  Bcfo:e. 
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(  69  )  Cocke  verfus  Jennor.    Trefpafs. 

THomas  Cocke  B:ougftt  an  Action  of  Crefpafg  againfi  Kenelme  Jennor  fo? 
2&?eahing  fti£  J^oufe  at  Dunmow,  anD  Seating  ftim  tfte  laft  ©ap  of 
pXa,dVrcharIethCaii.  Otfober,  in  the  tenet)  Hear  of  the  ftinff.  €ftc  ©efenDant  pleats,  that  fte  to* 
acro.ji.  getfter  mitft  one  Robert  Milborne  in  the  €imc  of  the  €rrfpaf£  fuppofeD,  DiD 

3 .Leo. iw. co. uyi.  jointlp  b2eafe  tf,c  paintiffa  I^oufc,  anD  beat  him,  anD  tftat  aftetmarD£  on 
tfte  thirteenth  ©an  of  June  u  Jac.  R.  tfte  plaintiff  DiD  rcleafc  unto  the  faiD 
Milborne  Bp  hi**  ©Briting,  njftich  tfte  ©efenDant  fftemg  in  court,  all  3Uction£ 
iftherebetwoDiffei-  tol  anD  perianal,  &c  anD  atjcr^  tftat  tfte  €rcfpa(#,  mftereOf  tfte  plaintiff 
fors  of  Lands,  and  the  complains?,  anD  mfticfi  fte  anD  Milborne  DiD  jointly,  eft  una  &  eadem,  &  non 
SJ5  S6  alia  ne9ue  diverfs.  thereupon  tfte  plaintiff  DemurreD,  anD  it  mas?  aDjuDgeD 
itleingajointDiflei-  fo?  the  ©efenDant  i  fo?  though  a  €refpafg  be  joint,  anD  feheral  to  tftte  pur* 

Rtie\nfe{haiirphoidhis  Poff*  l&at  &c  mflP  fllc  «*&**  one  °?  ai(^  Prt  to&en  *»*>  join  *n  a  Ccefpaftf, 

companion  out.       tftep  fo  mane  one  Crefpafier,  a$  either  of  them  is?  a&  mell  anfmera&Ie  fo? 

,oCo.  1 19.  a.  ?Leo.  ftig  jjtejloU)j6f  fast  ag  f0?  jjimfelf.    31nD  thcrefo?e  a  fceleafe  to  one  Difcharg* 

kK'&jI.  ctf)  tftemhole  €refpaf0;  anD  alfo  a  Releafe  i£  as*  gooD  a  ^atissfartion  in 

10.  J49, 38J.27E.  5affli  aia>  a  ^atisfattion  in  ©eeDj  anD  tfterefo?e  if  an  €jeecuto?  releafe,  tfte 

'.'cr'jTTpJpoft^:  ©cot  releafcD  i£  juDgeD  3BflctsP  in  ftijJ  i^anD  :  $om  againft  joint  €refpaffe?iar, 

11  Rep.  s.  1  Heydon  there  can  be  but  one  £ati£faaion,  anD  therefo?e  if  tftep  be  fueD  in  one  %au 

I  Leoit^.o^iiS  on,  though  tften  map  feher  in  pieajf  anD  Sfiuesf,  pet  one  % urp  u)aH  aflefjff 

..jCro.Ko.cr.jac.  ©amage0  f02all;  anD  a$  to  the  <©amagc£,  fte  tftat  i&  no  partp  to  tfte 

YW689ac9corf3  '7"  Sffue,  ffiall  ftahe  an  Attaint  as?  mell  a*  fttjef  fellomjef;  anD  if  tftep  Be  fueD 

in  feDeral  3fitttonj6(,  tftougft  tfte  plaintiff  mane  Cftoice  of  tfte  Bell  ©amage, 

pet,  tnften  fte  ftatft  ta&tn  one  ^ati^faaion,  fte  can  taue  no  mo^e,  anD  if  fte  te^ 

quite  tmo,  an  Audita  Querela  mill  lie. 

Co  B  (  70  ;  Ledlham  againfi  Rowe  and  Mudge. 

Trefpafs. 

ydTaflm7x7ttm-  npHomas  Ledftiam  Bjougftt  an  3fi(tiOtt  of  €refpafsf  againfi  John  Rowe  anD 
where  there  are  d.ve'rs  1  Chriftopher  Mudge,  fo?  SRiupzifoMng  of  ftim  fihe  ©ap£,  John  pleaDeD 
other  .iRo.  667  not  gUiltp  to  four  ©apjJ,  mftercupon  9(ff«^  &nb  t?  *§*  ot|)cc  ®ay  Sfuftifica* 
p     +'  tion,  anD  thereupon  another  Sffue*  3lnD  then  Chriftopher  DiD  DiDtDe  ftitf 

plcaiee  in  line  Scanner,  into  tmo,  mftereof  tfte  latter  toas  a  ^unification,  anD 
tftercupon  3[fluc  taften,  anD  then  follototf  tfte  SlmarD  of  tfte  Ven.  fac.  in  tftefe 
WlO2\}0,  Ideo  quoad  triandum  tam  exitum  iftum  quam  prsdidum  alium  exitum  in- 
ter prardiA.  Thomam  &  praefatum  Johan.  Rowe  fuperius  mentionat.  prajceptum  eft 
Vic.  &c.  3BnD  it  toasf  ercepteD,  that  tfiis*  3llmarD  toajf  infufficient,  a£  Being 
uncertain,  anD  coulD  not  Be  applieD  to  all,  tftougft  tfte  Surp  ftaD  gihen  ©er^ 
Dirt  fo?  all,  hut  it  ma£  ruleD  gooD,  Becaufe  exitus  map  refpectthelp  ferhe  fo? 
all  reddendo  fingula  fmgulis. 

confuitation.  (  7i  )        Parifti  of  Afton  verfus  Cattle- birmidge  Chapel, 

Warwick. 

theUp^cfnasCandPse    T*^  €ak  Wag  in  tfte  Countp  of  Warwicke,  tftat  there  ma*f  a  pariffj  calleD 

parations.  X   Afton,  anD  a  parift)  Cfturcft  tfterei  there  ma£  alfo  in  tfte  fame  pariffi  a 

Kr229°"      m    h  ^fiapcl  calleD  Caftle- Birmidge  €ftapel,  anD  a  certain  pgecintt  calkD  Caftle- 

|i.zRo.R.4;«r     Birmidge:  €fte  ginftahitantirf  mftereof  DiD  refojt  to  tfte  tfftapel,  anD  tftere 

5Co.«.b.Paim.yyt.  martieD5  ch?i(fncD,  anD  rcceiheD  Sacrament  anD  ^acramentaljef,  anD  ftaD 

r7°Degg J"5 pone's  '  CfturcfttoarDenss  tftere,  anD  a  perambulation  tftere  of  it  felf,  But  tftep  Burt* 

its-  eD  not  tftere,  hut  at  Afton  fo?  tfte  parlonage  mag  app?op?iate4  anD  tfte  meat 

founD  tftem  a  Citrate  at  fti^  Cftarge,  to  feme  tftem  at  tfte  €hapel,    ^otn 

tfte  Cfturcft  of  Afton  Being  in  ©ecap,  tfte  parilftioncrg  of  Caftle-Bifmidge 

mere  tareD  tomarDjS  tfte  Reparation  tftereof,  tottft  tfte  reft  of  tfte  #attu) 

of  Afton,  anD  ohtaincD  a  pjohiBition  upon  ^urmife,   tftat  tftere  toasJ  a 

Cftapel  parocftial :  anD  tftat  tftep  alone  ftaD  ufeD  €ime  out  of  Sipino  to 

repair  tftat  at  tfteir  o\nn  Cftarge,    anD  Bp  Hieafon  tiiercof,  ftaD  Been  fcif^ 

cftargeD  of  tfte  Reparation  of  Afton  Cfturcft,  pet  in  their  i  joithujon  tftep 

confeffcD   tftep  mere  mithin  tfte   pariuj  of  Afton,    anD  that  tftep  BurieD 

2  tftere 
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thttc.    |$oto  Section  toa£  mabe  fo?  a  Cor.iuitation,  anb  35ap  giben  to  barb 
§dartic£,  ana  being  hears  it  apptareb  to  be  ag  before,  fating  that  tljevt  tnere 
fijetocb  on  the  behalf  of  Afton  troo  £cntencr£  in  tt>c  <£ccleGafiical  Court,  ciuin 
tlje  16  of  Eiiz.  toljcrcbn  tfje  ^arinjionets?  of  the  Chapel  toerc  fenunceb  to  #ap 
to&arb£  tSjc  Separation  of  the  Coatcb,  anb  another  in  tfje  30  of  <©uccn  Eli- 
zabeth, thereby  thep  tocre  fcr.tcnceb  to  near  tlje  <9mtt  of  Churcl}4»arbrn£ 
at  tlje  Church  of  Afton.    An&  note  where  there  tocre  fine  Sentences?  on  tbc  con* 
trarp  on  the  23chalf  of  tp  $arittjoncrg  of  ipc  Chapel  tfjep  tocre  all  op 
appeal  bifannullcb  5   tohcreupon  tfje  Court  aroatbeb  a  ConfultaiiOn;  fo? 
tfjougfj  tfje  £urmife  toerc  scatter  of  fait,  anb  triable  bp  tfje  3Iurp,  pet  it  ig 
in  ©ifcretion  of  the  Court  to  benp  a  g?obibitiou,  tBUcri  it  appears  unto  it  h  ir  the  mct^nri 
tljem  tljat  the  £utmife  is?  not  true,  anb  efpeciallp  in  a  Cafe  of  tbi£  $ature,  °f  tte'eourt »  aP 
tohen  the  ©elap  of  Separation  map  turn  to  a  final  3£ecap  of  the  Church,  ana  ?ysw  Wition' 
tfje  intolerable  Charge  of  tne  $ariujioner£  bottj  in  Repairing  ano  in  .Suit, 
fo?  the_#>uit  in  tbig  Cafe  fiab  coff  alreabj_j(a£.  teas  faib)  th^ee  ljunb?eb 
$cunb>.    $oto  Ft  mg  apparent  to  tlEjfc  Court,  that  tfjep  mere  to  all  ^urpo* 
(eg  #art  of  tfje  ^ariO}  of  Afton,  anb  therefore  de  communi  Jure,  toere  liable  a  cro  ?9f  5?  ,M> 
to  Separation  toith  the  Seft;  fo?  though  tfjep  hab  thi£  Cijapsl  fo?  their  <£afe  *  m.  363' 
pet  tfjep  might  refo?t  if  tfjep  toouib,  to  tfje  Smother  Chmxh,  anb  the  Se* 
fttbation  of  ©utial  toa£  a  Waning  of  tfje  olb  Sigfjt  anb  no  boubt  but  the 
©icar  migfjt  fcrne  them  in  $erfon  at  tfjeir  Chapel,  ag  incll  ag  big  Curate* 
<Shcrcfo?e,  fince  the  $?oof  lap  on  their  £ibe  of  their  ©ifcharge,  anb  fo  much 
ihetoeb  to  the  contrarp  on  the  other  £ibe,  anb  nothing  of  tljctr&  fate  onlp 
an  Acquittance  in  the  n  tear  of  the  <&ueen,  that  fo?tp  Shillings  toa£  re- 
teibcb  of  them  ag  of  2&cnebolencc,  anb  not  of  ©utp,  mabe  bp  ttoo  et^en 
Collecto?£  fo?  the  Separation^  5  Mjicfj  mobeb  the  Court  nothing,  becaufe 
the  f  clip  of  ttoo  Sl^en  coulb  not  change  the  Sight  no?  binb  the  ^arittj;    5dnb 
the  fame  Acquittance  appcareb  to  habe  bctn  pJeabeb  anb  ober^ruleb  in  the 
©entente,  in  the  16  fear  of  the  <Dueen :  €herefo?e  the  Confutation  toasf 
atoarbcb,  a^  before,  pet  it  toaiss  holben,  that  if  ttoo  Churched  parochial  be 
uniteb,  the  Separation  fnall  be  febcral,  a^  before.    5Cnb  in  ttie  ^incipaj 
Cafe,   if  the  S^en  of  Caftle  Birmidge  ban  been  €ime  out  of  sfeinb  bjf^ 
chargeb  of  cfje  Sepair  of  theCfjurch  of  Afton,  the  Inhibition  might  habe  Noy4i 
lain. 

(  72  )  Cuddington  verfus  Wilkins.  Cafe. 

1  Roll.  38.'  Ab.'  i. 

CtJddington  b?ought  an  Aaion  of  the  Cafe  again!?  Wilkins,  fo?  calling  him  Mm-^  Lutw' *i: 
€hicf;  <€bt  ©efenbant  jujiineb,  becaufe  befojetime  he  bab  ftoln  fome*  c/"ins  a  Man  Thief 
tofjat :  €he  plaintiff  replteb,  that  fince  the  fuppofeb  felonp  the  general  $ar,  &S1V 
bon  in  the  fenentb  fear  of  the  iiing  toajf  mabe,  anb  mafeetf^ije  ttfttal  5libcr*  Rot-9».poft8i. 
ment  to  b?ing  himfclf  toithin  the  $arbon,    Whereupon  the  ^efenbant  be*  S/^skf  *' 
tntu&i  fee  Staundford  plac.  Corona;  180.  GLb&t  if  a  J3$an  arrefteb  fo?  Jpelonp  swinb.29j. 
b?caft  ^?ifon,  bt  ujall  lofe  fji£  25attail ;  but  pet  if  the  Mm  ^arbon  him 
tljat,  U-ig  rcKo?eb.    F.  Coronse  281.  1  anb  2  E.  3*  F.  Corona:  1^4.    ^0  fyttz  the 
felonp  ig  bp  the  ^arbon  ertintt,  / 

Anb  in  the  <finb  thiiff  Cafe  toajgf  abjubgeb  fo?  ti>  plaintiff,  tljough  it  map  Pott.aj».Keiw;as: 
be,  he  aneto  him  not  to  be  toithin  the  $arbon ;  fo?  there  i^  no  Cattfe  to  fa»  '  ^d -p-^°^ 
nour  ible  anb  injurious  ®Mo?b^f  t  *But  perhaps  if  Ije  hab  arrefteb  him  fo?  tfje        * ' 
fdonv  after  $arbon,  it  might  habe  been  crcufeb  if  ije  Rncto  it  not,  becaufe 
it  iitf  an  Art  Of  ^Ullice,  vide  refiduum  infra  fol.  81. 

(  73  )  Worthington  verfus  Garftone. 

Mich.  22  anb  1%  Eliz.  B.  R.  Rot.  578.  William  Worthington  b?OUgfit  an  Atti?  KinE3  Bench 
on  of  the  Cafe  in  the  UtingjS  25encft  againK  John  Garftone,  anb  beclareb,  ™?- 1  ah.  f/17. 
that  tohere  he,  at  the  ScqueK  of  the  ©efenbant,  bib  follicite  anb  p?ofecute  an  m^ecafevaughji? 
action  of  €refpafe  bettoeen  the  faib  Garftone  plaintiff,  anb,  anb  John  Saunders 
3Menbantt  tlje  faib  Garftone  bib  p?omife  to  pan  to  tlje  faib  Worrhington  one 
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£~ver  3j6.  t>.  fiutiHscti  ©oundS  j  tf)e  ^cfcubaiu  pleaded,  tfjat  fte  made  no  iucft  ffcomtfe, 

solicitor  brings  an  ^  £  toaJ{  {0UnD  fo2  tue  plaintiff,  and  afrcffed  damages  to  fcBcntp  pounds, 
SfonaudS.g!0'  ana  note  it  teas  alledged  in  arreft  of  judgment,  tftat  tfte  SoIliHiing-  and 
jones  o3.Hetiy  up.  3ai0f£cutms  of  another  Span's  £utt,  i]Sf  not  lawful  foj  nnp,  But  fo?  an  Slitto^ 
™?w%fcS°.  mv  02  Counidlo?  at  Ham.  55ut  tlje  Court  l»iD  agree  roitftout  Argument 
(Wr'ay  Being  abfent)  tftat  it  i$  latnful  to  Be  a  J>oIicito?,  if  it  be  not  fog  9?oin» 
tenancy  o?  tftat  f|c  Ian  not  2$onep  out  foj  Maintenance. 

Co.  B.  Affumpfit.  .    (  74  )  J°hn  R^hards  verfus  Matth.  Carvamel. 

Browni.  i  r.  io.  i  Ro.  xjlll.  12.  Jac.  Rot  790.  John  Richards  B^ougftt  an  Affumpfit  againfi  Matth.  Car- 
46,461.  B10Wnne!c°eY;  XJ.  vamel  an  3fttto^nep  of  tlje  Common  ^IcnS.  2Dnd  declared,  tftat  mftcrcag 
ft^AmeTi"'  Cr0-  fie  Bad  informed  in  ttje  aBrcftequcr  ngainjt  one  Milton,  for  ingrofftng  of  Cojn; 
57i.Yeiv.76-,.7^-  an0  jjja^  teadp  fo?  €rial,  tftat  tfte  defendant  in  €onfidcrattcn,  that  t^je 
1 4<J°iVf'cr. jac.  i*8,  ©latntiff  ffiould  not  proceed  to  fits  €rial,  But  (ftould  defift  from  fiis  pjocced* 
187, 493.  jn£r3  and  fftould  alfo  deliBer  ftim  a  $ote  of  ftis  Cofis  and  Charges,  er= 

peuded  in  tfte  £>uit,  did  pjomife  to  pan  ftim  fucft  cftatges  expended  in  the 
@uit  at  tfte  plaintiffs  firfi  comming  into  Somerfetfhire,  anB  tftcn  laiD  tfte 
5Dcif02mance  of  the  (Consideration  on  ftis  #att,  ana  tftat  fucft  a  i&av  after, 
anB  Before  ftiS  ^fiction  Be  came  firft  into  Somerfetfhire,  tftat  ig  to  Tap  to  Taun- 
ton, anB  yzt  tfie  ©efendant  paid  ftim  not  fiis  CfiatgeS,  Being  fijr  founds  oBB 
S^onep,  wfticft  Be  Bad  disfiurfed,  and  made  fcnown  to  ftim,  Bp  fits  ^ote  Be? 
1  Ron  461.  ultra.      Uttered  (as  afojefaid  0  SSLijB  upon  Non  affumpfit,  it  was  found  foj  tlje  $!ain? 
tiff  t  2fin£i  it  mas  faid  in  3ilrreff  of  judgment,  tftat  tfte  plaintiff  ougftt  to 
ftaBe  giBen  Notice  unto  tfte  defendant  of  Bis  firft  coming  into  Somerfetfhire* 
YdV  168.1Cr.493.   Bccaure  it  mas  a  €fting  Iping  Bcjt  in  Bi^  own  Notice,  and  tftat  alfo  ficcanfe 
Hint.  so.  tjje  defendant  undertook  not  tfte  ^apment  Bp  ?5ond,  But  Bp  Affumpfit  onlp. 

^Ind  td  ii}is  Opinion  Warberton  agreed. 

(  7j  )  Priddy  verfus  Maffie. 

Ven.fac.  form  amend-  *  |jj  Ejedione  firmae  mas*  Bjougfjt  Bp  Priddy  agaiuff  Maffie.  gin  ^Irrejt  of 
oedcroR°w204         A-  judgment  after  a  Verdict,  it  mas  ujemed,  rtjat  in  tfte  ven.  fac  tftc  Con? 

Clttfion  maS  Et  habeas  ibi  hoc  bre.  Omitting  nomina  juratorum,  &c.  3llfo  tftat 
Amendment  cannot  be  \^zu  But  one  maS  put  in  Bp  tales,  tfte  €itle  of  SUdbition  maS,  nomina  jurato- 
oftheRou.jCo.3i.a.  ^m^  &Ci  ^n0  vtt  ^juogmeut  maS  giBen  fo:  tfte  plaintiff,  foj  tfte  ven.  fac. 
1  cro,.  38.  is  Warranted,  and  mufr  Be  amended  Bp  tfte  &oU,  and  tfte  otftec  (Spception  is, 

notfting.  1  Cro.  46,  162,  442,  4^8. 


Debt. 


(  76  )  Leicefter  againft  Sir  William  Read. 


Leicefter  fijougftt  an  SEttion  of  joo  founds  ©cBt  agatn|i  ^tt  William  Read 
aS  *SjL*ECUto?,  in  London,  de  bonis  teftatoris,  and  5-  founds  damages,  de 

rX'^Vequifiteup-  bonis  propriis,   fi  non,  &c.  upon  Fieri  fac.  into  London,    tfte  J>fteriffS  return 

on  the  Roii.  tjja£  |e  jja&  faffed  tfte  -JBcodS,  and  tftat  fje  Bad  no  tDoodS  of  fttS  omn. 

3©ftercupon  Leicefter  tooft  a  Fieri  fac.  againft  ftim  into  Durham  de  bonis  pro- 
priis, and  tfte  Wpt  maS  quod  teftatum  eft,  tftat  fte  Bad  SBoodS  tftere,  But 
indeed  tftere  mas  no  teftatum  upon  tfte  Soli,  noj  I10arrant  fo^  tfte  3©rit. 
3Bftereupon  a  fuperfedeas  maS  amarded,  and  an  ^ecution  upon  tftat  l©^it 

Yeiv  6  cr.Ei.  S97,    made  bp  a  &&U  of  a  Ueafe  difeftarged.    3llnd  it  mas  a  Cafe  of  great  €jrtte* 

jo8.Mo.j4i.  j^jfj,  p?ofecuted  Bp  Leicefter  againfi  Confciencc. 

(  77  )  Sir  Richard  Lovelace  and  his  Wife 

Browniow.  agahfi  Af thur  Cocket. 

Brownl.  i  R.  47-  (-'r-  e>      * 

Jac.J79-iCr.Ji,93»8p.  ,  .  4 

New  Bond  given  dif-  _  ^Ich>  6  j^  Roti  I00I<  ^j,.  Richard  Lovelace  and  Big  We,  B?ougftt  an 
fcrS87.caLnz.i.rb.  lVl  Action  of  ©eBt  upon  an  <©BUgation  of  too  ^ound^,  made  to  fter  toften 
6Co.4y.b.44-aPio-  flje  )®a$  fflje,  fo?  tfte  $apment  of  jz  founds  10  £ftillings,  Bp  Arthur  Coc- 
8«;  poft'es ?"iOr.T"3'.  ket  tfte  defendant,  mfto  pleaded  tftat  at  tfte  "©ap  of  $apment  of  tfte  5» 
4H.6 .7.  a.  1,8. a.    founds  10  ^ftiUingS,  fie  and  fucft  an  one  as  ftts  j&o»  did  mane  a  neto 

4Co.6o.a.5Co.z8.b.   *  ->  ■>  llPonSi 

"6yeriib.ioH.6.4S-b.  WWW 


Styl.  359.  Dy.  1. 
$  Co.  44.  b.  Mo.  872. 


Rawden  verf.  ?  Boothly  verf.  ~?  Auftin  verf  ? 

Strut.  S  Baily.  $  Jervoyfe.      $  ^ 


23onb  of  another  ioo  founds,  to  the  faib  2©ife  being  then  olfo  fole,  fo?  the  Mod.R.m. 
©apment  of  tije  fame  yz  fpounbs  10  ©billings  at  another  3Dau  then  to  come,  pi^Vb  5  co'?s  b 
iu  full  Satisfaction  of  the  faib  ?2  founds  10  Shillings,  ano  tfjat  uje  fo  ac* 
crptrD  it,  tofjerrupon  it  toas  demwrcb  ana  jubgeb  fo?  the  ^laintifo  fo?  it 
tons  holDcn  no  Satisfaction  attual  anb  p?efent,  as  it  ought  to  be, 

(  78  )  Rawden  verfas  Strut. 

TR.  15  Jac.  Rot.  ion.  Rawden  brought  an  SSction  of  vDeBt  againff  one  « Srowni.  74. 
Strut,  upon  an  Obligation  fo?  $apmcnt  of  a  Ms  Sum.    3Gnb  the  ©e*  wa^elKnoK 
fenbant  plcabeb  a  neto23onb  giben  at  the  ©ap  in  full  Satisfaction,  anb  fo  wh«h«  this  amount' 
accepted,  as  in  the  former  Cafe,  out  the  plaintiff  bib  not  39emurr  upon  tfje  ">  a  confefEon  of  the 
$lca,  but  toon  3(ffue  that  it  toas  not  accepted,  $e,    3lnd  ftp  ©crbict  it  toas  Ameeis.  Apr.  j*. 
found  againjt  the  plaintiff.    3Und  -pet  Hutton  fo?  the  plaintiff  pjaped  Stubg*  y?°-,43  Mo' S6?: 
ment,  becaufe  tfje  23ond,  tobcreupon  tfje  Action  toaS  B?outjht,  anb  tfje  Action  7<J 

it  fclf  toas  denied,  but  as  goob  as  confeffed,  anb  tfje  plea  to  difefjarge  it 
toaS  none  in  3tato»  3Enb  rcfembleb  it  to  tfje  Cafe  of  9  H.  6.  fol.  37.  25ut  it 
toas  faib  on  tfje  other  Sibe,  tfjat  Bp  the  Statute  of  32  ^.  8.  of  SeoffailS,  Am.#.  pod  113. 
3tubgment  ougfjt  to  be  giben  fo?  tfje  ^efenbant,  acco?bing  to  the  0erbict. 
jiSotc,  tfjat  tfje  Cafe  toas  miffafeen  Bp  Hutton,  fo?  tfje  plaintiff  toas  $on* 
fuit  before  ©ctdia;. 

(  79  )  Boothly  verfus  Baily; 

BOothly,  an  <£jeecuto?  of  Gilbert,  B?ougbt  a  p?ofjibition  againfr  Baily,  anb  Br.  chattels  n  c0  l 
fjiS  Surmifc  toaS,  tfjattofjereaS  Sic  Bernard  Whetfton  Urns  feifeb  of  tfje  JJ1-  b„2eCr°J^- 
fl^anor  of  Woodford  Hall,  anb  tfjat  Ije  anb  tfjofe,  tofjorc  <£ffate  fje  bath  in  tfje  V^co.7,^,  ,o67Noy 
fame,  fjab  ufeb  €ime  out  of  fllpinb  to  Babe  a  peculiar  pcto  in  tfje  23obp  of  I?:  "»• Godb  io°- 
tfje  Church*  anb  that  tfje  ^efenbant  bp  Suit  in  tfje  €ccfeuaftical  Court,  PeVin'Sodyofthe 
fought  to  bifpoffefS  them  of  tfje  fame.  church. 

2finb  bp  tfje  opinion  of  tfje  tofjole  Court,  tfiis  toaS  no  fufficicnt  <fi5?ounb  Co.  l.  18 
of  $?ofjibition :   f  0?  tfjougfj  tfje  Cfjurcfj  anb  Ctjurcfjparb  be  in  Sato  tfje  b-  ^.b.p'op.i40. 
Sopl  anb  f  rcefjolb  of  tfje  §parfou,  pet  tfje  Kfc  of  tfje  25obp  of  tfje  Cfjurcfj, 
anb  tfje  Repair  anb  Maintenance  of  it  is  common  to  all  tfje  $ariu)ioncrS. 
3lnb  fo?  aboibing  of  ConfuOon,  tfje^iffribution  anb  ©ifpoCug  of  Seats  anb  TheCourtfluiiiudce 
CfjargeS  of  Repair  belong  to  tfje  <©?binarp,  anb  tfjerefo?e  no  Si^an  can  c&ak  byKtcre  ionthecol. 
lengje  a  peculiar  Seat  toitfjout  a  fptcial  ^eafon.    *But  if  it  bad  Been  p?efcti*  «rn^e,9/^i,,ssun" 
Beb,  tftat  Sir  Bernard  Whetfton,  §c.  fjab  ufeb  €ime  out  of  a^inb  at  tfjeiron*  1sid.88.Degg.1B0 
Ip  CoflS  to  maintain  that  Pew,  anb  fjab  tfjetefo?e  fjab  tfje  fofe  gfe  of  it,  tfje  faridgv4  p°p-  ^°- Cr- 
#?efcciption  migfjtfjabe  floob,  anb  fjab  Been  Warrant  fo?  a  $?ofjibitton,  W&SSfSiWxo 
tftougfj  tfje  peto  toere  in  tge  2&obp  of  tfje  Cfjurcfj*    3flnd  fo  it  is  in  tfie  lifee  a8S- 
Cafe  of  an  3fac  0?  Cfjapcl  ab joining  to  tfje  25obp  of  tfje  Cfjurcfj  upon  tfje 
fame  difference,  tofjetfjer  it  fjabe  Been  maintaineb  Bp  tfje  tofjole  pariu),  0?  Bp 
fome  particular  5pcrfonS>  like  unto  tfje  Jieafons  of  a  Cfjapel  of  Cafe. 

(  80  )  Auftin  verfus  Jervoyfe. 

TRin  1%  jac.  Rot  2180.  John  Auftin  Being  Smtfjin  Sfige  B?ougfjt  an  Affump-  « ^owni.  u.Poft  7;; 
fit  Bp  #?ocfjein  Amy,  agatnft  Jervoyfe,  anbbeclares,  tofjereaS  fjeBougfjt  aS • 4^- 
of  tfje  s&efenbant  a  f^o?fe  fo?  a  piece  of  <&olb  of  22  Shillings  paid  in  Band,  Aflumpiu  to  give 
anb  fo?  1 1  $ounbS  mo?e  to  Be  paib  at  tfje  ©eatfj  0?  Carriage  of  tfje  faib  ^"faing"  hSm 
John,  fo?  tabic!)  fje  fljoulb  Become  Bounb  toitfj  fuftlcicnt  Suretp  Bp  tfjeir  Refammirf-a.  " 
Uniting  oBligato?p,    €fje  ©efenbant  in  Condberation  thereof,  p?omifeb  to  l^ofu^H^0'^ 
beliber  fjim  tfje  i^o?fe  tafjen  fje  ffioulb  Be  requireb,  anbfaps,  tftat  aftertoarbs  Co.L.'.^.'b.^oft.9^ 
Be  offereb  to  become  Bound  to  fjim,  But  taps  not  Bp  f)iS  Writing  oBIi?  w-yei-w./MG* 
gato?p,  toitfj  a  fufficient  Suretp  fo?  tfje  ^apment  of  t&e  faid  u  founds  (as  bTgco'"!^" L°jt7b 
afo?efaid)  But  pet  fje  tjatfi  not  belibereb  fjim  tfjei^fe,  tljougb  fjetoere  re*  ^Co;4H,,?rnzi4* 
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2.  Cro.  1 1 6. 
Severance  Fitz.  15. 


Parker  verf.  Lawrence  ?  Plat  verf.  ?  Lambe  verf. 
Nevil  <mk*  Wood.       S  Plummer.  $  Wifeman. 


iMfidBUMrtMBBH 


€he  SfT«c  Non  Affumpfit,  anb  trjc  ©erbict  fo?  the  paintiff.  25ut  he  coulb 
not  fjabc  giubgmenr,  fo?  be  ttjoulb  babe  t£iiD;cd  the  Obligation  fealeb,  fie 
ihoulb  fct  Dotim  tfje  jDum,  that  the  Court  might  jubge  if  it  toere  Sufficient 
fo?  t^c  11  pouno^  the  Surctp  Ojoulb  babe  been  naincb. 


(  81  )  Parker  <verfus  Sir  John  Lawrence,  and  Nevil  and  Wood. 


Cheq.Cham.Trefpars. 
H.  1 J  Jac.  B.  R.  Rot. 

liSS- 

1R0,  100,  101,233. 
|enk  Cenr.  305. 
I  Sid.  76. 

Mo.fo+.Cr.  Car.  239, 
243.  Polt  180.1  Lev. 

177- 

London. 

V.  Cooke  2  part.  279, 
&c.  11  Co.  7.  a.  1  Cro. 
24.3.  551-  1  Cro.  234. 
ultra.  2  Roll,  too,  101, 

134.      .  .    . 

Dircontinuance  judg- 
ment againft  one  in 
Tretpafs,  andNonfuic 
againft  the  other. 
3  Cro.  860.  2  Cr.  38. 
iCro.yj,yji.Noyn6. 
Ben.  99  port,  »8o.  Cr. 
Jac.  443.138. 


JOhn  Parker  b?Oitgbt  an  Action  of  €refpaf£  againff  Sir  John  Lawrence,  anb 
one  Nevil  anb  Wood.  Lawrence  pleabeb  not  <0uiStp,  tDfjercnpon  SIffue  : 
Nevil  anb  Wood  inabe  a  ^[ufiifieation  j  tobcreunto  tije  plaintiff  rcplicb.,  ants 
thereupon  a  demurrer  jcineb  :  Ranging  the  demurrer,  the  3fffue  tea£  tvU 
cD  agaiiiji  Lawrence,  anb  damages?  giben,  anb  gfubgment  again!?  him. 
3finb  after  3'ubgmcnt  the  plaintiff  cntrcb  a  Nolle  profequi  againjt  Nevil  anb 
Wood,  toljereupon  this?  being  in  tlje  HingV  33encf),  thep  all  b?augf)t  a  Wilt 
of  <£rro?  againfl  Parker,  in  tlje  <£rchcn,uet  Chamber,  anb  aliebgeb  fo?  <£Erro?,, 
that  tlje" Nolle  profequi  bifchargcb  all  t6e  i©ercnbanf$s  j  ana  it  £oa£  agreeb 
bu  tlje  Court,  tfjat  if  tfje  Nolle  profequi  hab  been  befo?e  ^fuogment,  it  Daft 
bifchargcb  the  mfjole  Action,  anb  fo  hab  it,  it  <j$ubgment  hab  been  againft 
them  all,  ana  then  the  plaintiff  hab  entrcb  tlje  Nolle  profequi  againff  the 
tino,  a£  before,  fo?  $onfuit  o?  fteleafe,  o?  other  ©ifebarge  of  one  bifcijargeg 
tlje  reft,  2$ut  becaufe  in  tfje  p?incipal  Cafe  tlje  Action  mag  at  an  4Enb  a* 
gain!?  Lawrence,  anb  no  3Iubgment  hab  againft  the  otfjer  ttao,  fo  as?  thep 
are  bibibeb  from  Lawrence,  anb  are  not  fubjert  to  tlje  damage  founb  againft 
gjim,  it  rnag  abjubgcb  that  be  mas?  not  bifebargeb,  anb  fo  no  <£rro?. 

$$ote  alfo  tljat  it  feems?  tfjat  Nevil  anb  Wood  fljoulb  not  babe  joineb  in 
this?  3B?it  of  oEcro?.  f  o?  there  toag  no  Sfubgmcnt  againft  tfjetn,  no?  thep 
gcietoeb. 

$ote,  tlje  W$it  bf  €rro?  i£  ad  grave  damnum,  &c. 


Error. 


(   82) 


Lady  Plat  verfus  Plummer. 


10  trje  (JBrcljPquer  Chamber  in  a  Writ  of  GBrro?  Sp  tbe  Eabp  Plat  againjl 
one  Plummer,  it  toasJ  ruleb  bp  t^e  lattice  of  the  Using '0  'Bench,  that 

frhniorh  th»  tthefonttarttti  «TRatl    flo  taheu  awtt  tntrptt    hut    tho    Jnff    SBia*i    rtf   «-lfsi» 


2  Cro.  384,  J4'« 

Jenk.  Cenr. 29J.  _^_   V|K  nuuiniti,    »•■    uinv  imiw   *>t«    »yfc   yjnmip    ui   «.yi/   *»»»>j»,  &     j^jnu-ip,    \i)us, 

Ba^'nterVdiaftDay  though  t$t  ©efcnbantsi  25ail  be  taken  anb  entreb  but  tlje  laff  ^ap  of  the 
oi  the  term.  GLtttii,  anb  tfyt  25iH  be  nut  in  befoje  anp  ^ime  tfjat  €erm,  it  ig  goob  enougb, 

t  ,2.  jac.  r.  b.  Rot.  pEt  from  t^t  ^im  of  t^e  ^aij  t^e  ^EfenDant  i^  ^nfUjerable  a$  in  cuftodia 

Marefcalli,  anb  not  before  in  £trictnefei  of  %ato. 


(85) 


Lambe  verfus  Wifeman.    Error. 


jenk  cent.  ^  T  Ambe  fought  a  i©?it  of  €rro?  againft  wifeman  upon  a  Sfubgment  gi^ 
Ven.  fac.  returned  b,  \_,  ^m  againft  biw  in  t^e  ^tng'jsi  95euch  upon  an  Obligation,  Sifluc  taben 
h°i  jtc  RotnTo3s.  upon  $apmenr,  upon  a  goob  ^urinife  the  Venire  fac.  teas*  atoarbeb  to  tfyz 
2Crc.;383.aRoii,673.  Co?oner^f,  anb  ©erbict  founb  anb  Slubgment  fo?  the  plaintiff.  €fie  4Bnoz 
affigneb  toag,  that  tbljcre  the  Ven.  fac.  toa£  returncb  bp  ttoo  Co?oner^  onlp, 
anb  the  Diitringas  bp  tfj?ee  Co?oner^ ;  there  rnere  at  the  €ime  of  the  ^Ibjavti 
anb  Heturn  of  the  Ven.  fac.  anb  Dilrringas  4.  anb  it  toa£  agreeb  that  thi^ 
rx»a^  at  the  Common  Ham  plain  €rro?,  fo?  Co?onerg  asi  S©inif!cr^  muff  all 
join,  but  ag  Subgeg  thep  map  bibibe.  25ut  bp  the  Statute  of  ^jcotTail^ 
it  toasf  mabe  goob  bp  the  Wofrg  of  imperfect  anb  infu&cient  returning  oC 
IP^occfiS  bp  &beriff0  0?  other  Officer^  J  Set  the  €omt  ti>a£  of  Opinion,  that 
if  one  jf>bmff  of  London  mabe  big  Return  mithout  hi#  f  elloto,  that  this! 
tooulb  not  be  holpen,  a$  being  no  return  at  all;  0?  a  JSeturn  rnitfjout  the 
^heciff^  |^ame  fubferibeb,  becaufe  the  Court  fcnoti)0  tljat  one  £hmff  there 
10  tmo  i>grfonief,  but  it  appear^  not  to  the  Court,  that  there  are  mo?e  Co* 
roner^f. 

Sir 


Co.  L.  181.  b. 
Verdicl  remedikrs. 


Ben.  39.  uCo.  4.  b. 


Sherley  and  his  Wife?  ■  ■, 

verf.  Barbara  Wood.  $  ' ' 


(  84  )     Sir  John  Sherly  Knight,  and  Dorothy  his  Wife,  late  Wife  of  60.  B. 

Sir  Henry  Bowyer,  againfi  Barbary  Wood  Widow. 

Sgit  John  Sherly  knight,  anb  Dorothy  l)i0  Witt,  late  3©ife  Of  Jrit  Henry  2-Cro.+88. Moor.  872. 
Bowyer,  fought  a  J19?it  of  ©otoer  againtf  Babary  Wood  i^iboto,    of \  KJ?*"'*** 
Hanbd  in  Hartfield,  ex  dotatione  Bowyer  quondam  viri  fui,  the  tenant  pieabed,  870,  in-  p'oft  io+. 
that  the  fame  Bowyer  being  feil'CD  of  tnc  SN-tano?  of  Wilborough  in  the  fame  scfifefri  ioT«Rot 
Ccuntp.,  bib  mane  a  feoffment  thereof,  to  the  Hfe  of  ijimfelf  anb  the  faib  810.  and Tr. io.j»c". 
Dorothy  then  hi£  SHife,  fo?  €erm  of  their  ;2ibc0,  fo?  tbt  jointure  of  the  faib  Rot-  58oj- 
Utrifc.,  the  Hemainoer  to  one  Bowyer,  anb  then  oieo  i  3HnD  that  the  faib  Do- 
rothy hclb  her  in  bp  &urbibo?.,  claiming  bet  faib  <£jrate,  anb  fo  bemanbed 
^JJubgcment :  <€hc  ©emanbant  replied,  that  before  tbe  faib  feoffment  mabe 
tfte  faib  £ir  Henry  Bowyer  being  fcifeb   of  the  fatb  ffl^anno?  bib  covenant  to 
fianb  feifeb  thereof,  (bp  the  $ame  of  hi£  Sanb  in  SuiTex,  ejecept  fuel)  ag  be 
JjaD  Dcbifcbj  0?  ffioulb  bebife  bp  fji?  Iaft  QSRiU  anb  €eflameut:  3finb  in  tfyc  €nd 
of  ftiiBi  pea  aber£  that  he  mabe  no  ©cbifc  thereof)  to  the  Hfe  of  himfelf  in 
€ail,  the  llcmainber  to  fjtsf  faib  Wife  fo?  OTerm  of  Uife,  the  iiemainber  to 
£ir  Thomas  Hendly  in  <3EaiI,  anb  aftertoarb  mabe  the  feoffment  prout,  anb  Mo.  %7i„ 
then  bicb  toithout  Sfiue.    3lnb  that  ff)c  cntreb  anb  matf  fcifeb  bp  $ o?ee  of  a 
Remitter,  tohcrrunto  the  tenant  rejoin?  that  ffjc  belb  her  claiming  her 
<£(tate  bp  the  feoffment  in  Stointure,  anb  bemanb?  Sudffntent,  tobetbet 
againff  that  Claim  fhe  coulb  be  remitteb;  upon  tohtch  pea  the  ©cmanbaiitss 
bemurreb.    3tinb  Nichols,  Winch,  anb  mp  felf  helb  the  €enant£  pea  infuf* 
ficient,  but  Warberton  toa?  of  ttyc  contrarp  (©pinion. 

3£nb  fitft  toa-s  tjcia^,  that  the  Remitter  to  the  Woman  coulb  not  too?ft  till 
her  $u$banb  Sua?  beab  toithout  Siffuc,  becaufe  till  then  the  pjfletfion  anb 
Right  bib  not  meet  together  in  hrr.    Sfilfo  me  helb,  that  becaufe  both  the 
<£ftate?  mere  mabe  unto  ber  buring  cobcrture,  that  therefo?e  regularlp  upon  Poftuy.  sid -.& 
the  ©eathof  her  i^u£banb  uje  might  claim  tohtch  <£fiateu)e  tooulb,  ncco?b^  CoL-wa- 
ing  to  the  23ooft£  of  Mich.  2.  anb  5  Eliz.  Dyer  191.  anb  18  Eliz.  Dyer  ;ji. 
25ut  %  fpeafeing  lajt  abDeb  thi?  ©iftinction,  that  though  thi£  tocre  true, 
mljetc  the  Election  bib  concern  no  25obp  but  her  felf  (anb  fo  are  thofc  ttoo 
€afe^  there  toithout  $?cjubice  to  a  thirb  $erfon)  pet  here  Hendly  toaiS  in 
itSemainber  bp  the  fictt  €onbepance,  anb  not  fo  bp  the  feconb;  anb  there* 
fojc  it  u)oulb  be  a  ^?cjubice  to  him  in  hi£  JSemainDec  ftohich  rofe  together  Poft,  iyj.  accord* 
toitb  the  firff  €ftate,  anb  that  tbcp  ttoo  together  maue  but  (ajef  it  mere) 
one  <£if ate  to   fome  ^urpofc? :  fo?  perhaps  upon  a  4$3ant  of  HieberGon  it 
might  be  othcrtoife)  if  the  Sato  f|ou!b  not  judge  her  in  \)tt  Remitter  at 
the  firtt,  volens  nolens.    3&nD  fo  i#  the  3faDSment  ejcpjcflp  41  E.  5.  17.  in 
JohnSayes,  Cafe  and  nebcr  SIuDgment  to  the  contrarp  ttnee:  3HnH  fo  %  ftolb 
toith  Littleton  if  a  Cenant  in  €ail  infroff  hi^  £on  toithin  9lge,  anb  bie,  Remitter  fmimsMw 
the  Siffue  in  €ail  ftjall  be  remitteb,  being  a  fcinb  of  thirb  ^crfonbp  the  £>r  Benefic  of  a  tod 
intent  of  the  Statute  of  Weftm.  the  2.  though  temps  E.  1.  Fitz.  Remitter  13. 
the  iHepojter  be  of  a  contrarp  ©pinion.    |5oto  accoiDing  to  mp  Opinion, 
a  glea  of  <CIaim  bp  jrojee  of  the  -Jointure  i$  utter Ip  aboibeb  bp  the  $e= 
cemtp  of  the  Remitter  to?ought  bp  3Cct  in  Hato.    25ut  if  the  €Icaion  be 
allotoeb  freCj  pet  the  Claim  bp  5fo?ce  of  the  Sfainturc  toajS  plcabeb  out  of 
i^ime,  anb  fo  ijsf  ible,  anb  requireiEf  no  €raberfe,  whereof  the  meafon  ijs  z     49a 
plain,  fo?  the  Statute  of  Ufeg  hath  a  general  pirbieto,  €hat  ^ointutCiBf 
mabe  foj  iEibetf,  toithout  biffinguifhing  before,,  0?  after  <Goberturc3  ujall 
bar  ©otoer,  anb  then  comesf  toith  a  ^obiHr,  that,  if  it  be  mabe  During 
Cobetture3  (he  map  refufe  it  anO  tafec  her  ©otocr,  tohich  i&  a  Jtinb  of  *5eme* 
op  p?obibeb  fo?  her  out  of  the  JBcncrafitp  of  the  Lato,  anb  therefoje  rnui  be 
pleabeb  bp  her.    2EnD  in  tljtiei  €afe  there  appcareb  nothing  to  the  Court 
until  the  €enant  firft  plcabeh  of  anp  other  €flfatc,  that  the  ©emanbant  hab, 
but  onlp  the  €itlc  of  ©otocr,  anO  thercfo?c  it  toa?  in  Pain  to  plcaO  that  fhe 
claimcO  bp  her  jointure,  becaufe  there  appeareb  no  other  oSffatc  to  claim  bp,  P'eas  o«tofa  Time 
lihe  unto  the  print  in  the  latter  £nt>  of  Walfingham'?  Cafe,  tohcre  tlje  3Ut.er-  Sflg and  not  "*' 
ment,  that  ^§>ir  Thomas  Wyat  baD  Sfffue  alitoe^  \na$  holocn  boib.    3fino  fo 
there,  if  a  a?  an  bring  an  Action  upon  an  (Obligation  bp  J.  S.  ana  a  Vice  that  he 

toa£ 


Foreft  verf.  ?  Humberton     ?  Pope  f>erf.\ 
72  Sandland.     S  verf  Howgil.  $  Skinner.     • 


inag  tfecn  of  full  3Hge,  0?  pleab  a  feoffment  abfolute  anD  toit|jout  Contrition, 
thefe  3fUicnnent£  are  out  of  their  #lacc,  anD  therefo?c  tooiD.,  ana  fo  ttfe  other 
3j)artp  feall  pleab  jSonage  0?  CouDition,  ana  fijaJI  not  traberfe,  out  be  tra* 
berfeD.    2EnD  tfyig  img  tijcmain  $oint,  mJ}erefo?e  luDgment  ma£  giben  fo? 

x  a  490  x$z  ®>eman0ant,  becaufe  the  Remitter  anD  the  Claim  6?  f  o?ce  of  that  a* 

mounted  to  a  ftcfufal  of  the  Siointiue,  anD  tljerefojc  that  ihouiD  babe  been 
traberfeD. 
t.  r       £a$15p,  the  €j;ceprion  3  ftclD  to  be  boiD,  fo?  there  coulD  be  no  Sanb£  at 

fccfaetPhe°Granat.cro"  that  €imc  Debifcb,  becaufe  Bowyer  tea?"  afibc,  anD  the  <J£rccption  of  fuch 
Saiibs.,  as?  be  u)ou!o  after  Debife  toasf  repugnant,,  becaufe  the  Cobcnant  mag 
to  rase  €ffco:  from  the  maning  of  the  StiDenturc.  So  if  a  2t£an  fftoulD  bat* 
gain  anD  fell  all  hi£  SanD  (em$t  fucg  a$  fee  ffioulD  after  ©ebife.)  SUnti'&e* 
ftDr£,  fucf5  an  <gjcception  unboetfo  the  bshale  ^jant,  0?  p?ctcnDeD  to  put  it  in 

Poft,  176.  fiisi  loftier  to  retocne  all,  anD  thcrefo?c  i$  boiD,  a£  18  Eliz.  lib.  A.  %i  J.  S. 

mane  a  aicafe  of  all  fci£  Saitb  in  Dale,  ercept  t^e  3C?ano?  of  Dale,  ano  he  , 
bath  no  lanDS  there  but  the  apauo?,  the  <£rcepticn  ig  boiD,  anD  all  mill 
pafg.  2$ut  here  tbjfii  Jdoint  of  the  Cafe  mas?  elcareD,  becaufe  it  ma£  abcrrcD 
that  tljijsf  fflgano?  loajs"  not  bebifeo.  £0  SuDguunt  mag  gi&en  fo?  the  <©r* 
manbantg,  Warberton  being  to  the  Contrarp,  anD  a  ©Slrit  of  €rro?  fcuag 
b?oug!st  riYthe  ftingg  23encb. 

i,  ,.  (  8?  )  Foreft  iw/*«  Sir  Jsmes  Sandland  Knight. 

Jenk.Cent.293. 1  Rolls.  \      )    /  j  j  ^ 

75-4,  7j5'-  1  Ro.  R.  19. 

1  Roiis  Rep.  29+-  m.  -fl-tRancis  Foreft  a  frenchman  b?ought  an  Slffumpfit  againft  £ir  James  Sand- 
icro  vl'Vd'v.iJ;.  Jr  land,  anD  one  ®octo?  Tenant  toa£  bi£  23ail,  anD  gfubgment  mag  giben 
jone5  325. 1  do.408,  tjj  {fje  ntng^  TBencft  againfi  tfte  ^incipal,  anD  after  bp  Scire  fac.  againft  the 
o'toift^f  ^fl*1.  anD  nsJiJ)  r^c  ^incipal  ana  15a  il  jopned  in  one  writ  of  dgrro?  in  tlje 
574.  cr.jac.17>-'  <&xttycqiict3  anD  it  ma£  abateD  bp  3(uDgment,  becaufe  tftep  coulb  not  jopn; 
'Tiw'i&w  t1l,js  iJ:  toa-s  ^eRwo3  tljat  tlje  25ail  might  Ijabe  a  ncto  Writ  of  €iro?  bp  gim»- 
checq  ena'Jk  Errou  fclf,  Quod  coram  vobis  refidet,  but  it  toas?  DcnieD  fttm3  botf)  becaufe  the  Scire 

2  *m-' 3h nof«  °nethe  fac*  ^  norlc  of  r^c  ^ttion,  tuftecciii  tije  TOrtt  of  €rro?  isr  giben  in  the  <£rche* 
ftwWrHgml'nK  a- qiter 'CEjambcr;  anD  alfo  becaufe  tije  l^ecojD  Dotlj  not  abibe  before  thefe 
gainit  principal  and  ^[nag^,  ^ut  in  tl|eJ$ings5  23cncl) ,  pet  it  ina^  otherJi3!fe  ruleD  heretofore, 
Error  om  of  the  King's  in  the  Cafe  of  QYit  Matthewes,  bur  it  paffcD  fub  filentio. 

Bench,  §^mdc«ram  vo- 

^r^det-  c  86  )  Humberton  verfut  Howgil. 

jenk.  cent.  i9j.       cc  TJUiiiberton  •rccobcrcb  a  <®tbt  againft  Thomas  Howgil  bp  ^(ubgment, 

cheq.  chamber.       ^  |—|  ^Q  upcti,  ante  upon  a  Scire  fac.  againfi  tlje  ^trreteisants?,  tlje  Sheriff 

R°t.  zf/I'andH.'ii.  "  tettirncb  John  Howgil  tenant  of  an  l|oufe  tljat  toa^J  hi^,  at  tlje  €ime  of 

jac.  Rot.  soi.  iC  ^fubgnnitt  iii  Yarmouth :  John  Howgil  came  in  anD  pleabeb  that  Thomas  ins 

^°nvu  conv^"n«.ance  "  fcoffco  Sjim  long  before  the  SJuDgment  in  fee  abfque  hoc,  that  fie  toag  fet^ 

Poft,  i6s.  ff  fcD  at  the  <€ime  of  the  Sinbgment  o?  anp  i€ime  after;  thereupon  SfTuc 

"  ma^  tanen,  anD  the  S'nrp  founD  tlje  feoffment,  but  further  faiD,  that  it 

"  \®ag  maDe  bp  Cobin,  to  DefrauD  the  plaintiff  ana  other  Cjebitojjsf.    SfinD 

judgment.  it  toa.g  juDgcb  fo?  the  plaintiff,  fo?  Thomas  remaincb  ftill  feifeD,  ag  to  the 

CreDito?5f,  notimtblianDing  the  feoffment.    25ut  if  the  S(flue  gab  been  ta^ 

feen  Directlp  infeoffeb,  oj  not  infeoifeD,    it    haD   been  founb   againjl  the 

plaintiff,  fo?  in  that  Cafe  §e  muff  aboib  the  feoffment  ftp  Cobin  tU 

peciallp  pleabeb,  fo?  it  i$  a  feoffment  tiel  quel.  %jt  pou  cannot  pleab  non 

8Co.n9.b.pio.6<j.b.  eft  fadum  gcncrallp  upon  the  Statute  of  Hfurp,  o?  the  Statute  of  &t)ztiff$  t 

iCo.s9-b-voa.i66.  25Ut  tjere  t|jC  Affile  j^  general  fcifeb,  o?  not  feifeD  bp  the  feoffment  line 

j5enk0cenr.255Ci°Leo.  Gooches  Cafe,  Co.  lib.  y.  fo.  6o.  5JlnD  thercfo?e  the  Cobin  map  be  giben  in 

216.bct.80.3cro.13;.  cbtQence,  mhen  the  feoffment  ig  giben  in  <!Eutbencet 

i  Brni.  177.  winch.  (  87  )  Pope  verfus  Skinner.    Replevin. 

Ent.  loyi. 

fe^to^vS?  "D°PS  D?inff^  a  Keplcbin  againfi  Skinner,  icho  abototf  the  Rafting  a$  a 
chequer  chamber.  J7  commoner,  becaufe  the  ^laintiff^  15eaffj3  mere  in  the  common  damage 
teb^Broiniow  fcfant  in  April  ii  Jac.  $fc  plaintiff  in  ^ac  fap^,  that  one  Williams  &a£ 

Leafe  mi(recited,  and  2  feifeb 

yet  well. 
Latch.  st. 
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feifeD  upon  a  I^oufe  anD  Hand,  ?  c.    JShcrrunto  be  fjaD  Common,  (|c.    anb 

DcmifcD  Jbc  fame  unto  Ijim,  tfjc  ?oth  ©ap  of  March,  in  tfje  fame  ii  fear, 

to  tjolD  from  tbe  j?ca(t  of  tbe  3lnnunciation  nert  bcfo?c  fo?  a  gear.    €be  Hmt.u1.C0.Li45. 

S^otoant  traDcrfctb  t!)e  Heafe  modo  &  forma,  tobercupdn  S'fTue  toag  taken, 

anD  tjje  ^lutpraiD,  that  Williams  maoe  a  Hcafe  to  tlje  JDIainriff,  on  the  25-th 

©ap  of  March  fo?  one  fear,  from  tfjence  nert  enfuing :   31nD  though  tijig  be 

not  the  fame  Heafe,  tfjat  the  plaintiff  plcaDcD  (fo?  tbte  begins  on  tbe  ©ap, 

anD  the  otfjer  begins  not  fo  foonj   no:  toag  to  take  big  limitation,  but 

from  the  ©ap  crclubeD,  pet  the  Court  gabe  3(uDgmcnt  fo;  t&e  plaintiff;  Ar"e"-  *c°-  l,a-» 

fo:  tbe  ^ub|tonce  of  S(fuei£  mljetficr  the  plaintiff  babe  fucb  a  3leafe  o?no  i  c^i.V.  jonei 

from  Williams,  ag  bp  fo2tt  thereof  be  might  Common  at  tfje  Cimr,  tohicb  ap?  3'£  ™-  if-  $• 

peareb  foj  b»n »»  *W  $*&>  «no  tbe  Modo  anD  forma  in  the  reft  i0  not  mate*  Co.  us1,  p0<t  lo9. 


tia! ;  pet  it  muft  not  Depart  altogether  from  the  f  o?m  of  tbi£  3OTur>  fo?  if  Ant"-  Poft  82>  8?' 

it  fjaD  been  founD  that  be  iiaD  &igbt  of  Common,  bp  a  3Eeafe  from  another,  *  1°^  " 

02  a£  an  £>toncr,  it  tooulb  not  babe  ferbcD  big  turn,  fo:  tfjat  fjaD  been  clear 

out  of  the  3tfluc,  botb  tit  fatter  anD  3fo?mt    fct  it  toag  granteD,   tj}at  if 

lje  naD  DedarcD  in  Eje&ione  firms  tfju^f,  it  tooulD  babe  b«en  againjt  bim 

clearlp,  fo?  there  be  DemanDg  anD  rceooerg  the  €erm,   anD  tberefo?c  uiufi 

tafee  hi$  €itle  trulp.    $ote  tbat  in  this?  Cafe,  tbe  fjurp  migbt  babe  found 

Dircctlp  againft  tbe  plaintiff  non  dimific  modo  &  forma,   anD  roulD  not  fafelp 

babe  founD  a  general  ©erDict  fo?  tbe  plaintiff,  fo  tbat  tbe  3{uDgment  of  Eato 

upon  the  ©crDicr  i£  in  Scanner  agoinft  tbe  ©crDict. 

(  88  )  Curtice's  Cafe. 


Oat  of  the  Court  of  JEarDg,  tb\$  Cafe;  €bere  toag  an  Office  founD  bp  Mfa»  ***■■£  op; 
QZHrit  of  Mandamus,  befo?e  tbe  <£fcbeato?  of  Launcefton  in  Cornwall,  after  onan/gMwwrowoughc 
tbe  ©eatb  of  oneCourcice  tbat  be  DieD  feifeD  of  certain  45ooDsf  (fed  de  quo,  ££,£. I/?' 
vel  de  quibus,    vel  per  qus  fervhia  ignorant)    tobercupon   a   Melius  Inquirend' 
mag  amarDeb,  reciting  the  $lacc  anD  €imc  of  tbe  fo?mer  3JnqutGtion,  vir- 
tute  brevis  de  Mandamus,  anD  tbat  Ignoramus  of  tbe  tenure,  anD  fap  not  tbat 
it  ina^  founD  befo?e  tbe  oEfcbeato?,  anD  tben  p?occeDeD  &  quia  jam  accepimus, 
tbat  tbe  faiD  EanD^  0?  fome  of  tbem  mere  bolDrn  of  bp  l$nigbtj$  ^>erbice  in 
cljief,  0?  otbertoife  bp  Jinigbtsf  ^&erbice,  Tibi  pracipimus  tbat  pou  fljall  en* 
quire  mhetfjcr  tbe  faiD  EanD£  0?  anp  of  tbem  be  fo  fjolben.    £jje  ^(jtCf  23a-- 
ron  Tanfield  anD  %  (Coke  abfent)  Were  of  (©pinion  tbat  t^e  Want  of  Co-  Ante  38-  Accora.^o. 
ram  mag  men  cnougb.  botb  becaufe  it  toag  virtute  brevis,  mhicb  mufl  be  be* 
fo?e  tbe  Cfcbeato? ;   anD  becaufe  t&crc  i;S  a  Melius  Inquirendum  in  tbe  ftc* 
giffer  fo,  anD  a  Qua:  plura  in  Fitz.  Na.  Br.  1 5-5.    23ltr  toe  belD  t^z  Wz'xt  bis 
ciou£,  becaufe  in  an  Ignoramus  tbe  Stifl"^?  Pf  tbe  tenure  ought  to  be  free 
011b  at  large,  anD  ougbt  not  to  be  reftraineD  to  tbe  fringe  tenure  onlp 
tobicb  i$  dotb  toitbout  ^>?eccDent,  anD  $?ejuDicial  to  tlie  <Cmtb, 

(  89  )  Tredwayes  Cafe.  Chequer. 

Dward  Tredway  bring  tfte  fJing'g  IBarD  of  2anD0,   bolirn  of  th.e  $Jing  This  Cafe  wasrefbi- 


bp  Unigljtg  J>crbiee  in  Cbicf,  DieD  tbe  fcing'*  2©'arb;  anD  bp  Devene"  ^^sSTJ^Sf 
runt  affer  big  ©eatb,  it  toag  founD  in  tbe  €birteentb  ^ear  of  tbe  fting,  anH  r0  Pubi,fhed  and 
tbat  Lettice  anD  Elizabeth  lucre  big  £ificrg  anD  ^etriaf,  anD  botl)  of  full  Sllge.  J cr ^dard" ■ th t?°V< 
38uD  t!)at  Lettice  tije  <SIDrr,  in  tbe  Itife  of  bee  23?otber  the  i©arD,  DeparttD  jam, Tanfeid  chief 
rbe  Hcalm  toitbout  2iecnce,  to  p^clicnt  bee  ftdigiousf  €Ducatiou,  ano  teas  B"^  ^vo'1*-'5" 
anD  remains  a  4)110  pjofcjl  at  Doway,  anD  timt  tbe  p?ofitg  of  all  tftc  SanDg,  jen^cent.  isT'0"" 
bp  the  Statute  of  j  Jacobi  cap.  f.  belong  unto  bee  otfjer  lifter  Elizabeth.  uy  ^»- 

€tjc  <©ucfiion  toag,  toljat  (ball  become  of  tbe  ^)att  of  Lettice  j  anD  mp 
31ojD  Chief  Suffice  Montague  anD  %  agreeD  tlearlp,  tljat  tbe  St^oietp  of 
Lettice,  aS  to  tbe  ^tate  of  the  2nnD  toag  not  fo?feiteD  no?  fettleD  in  Eliza- 
beth, fc?  the  Statute  ist,  tbett  fftc  fball  tabe  no  25rnefit  bp  ©efccnr,  f  c.  not 
that  the  fijouID  not  tabc  bp  ©efcent,  anD  tben  p?oceeDg  to  n)cru  tbe  S^caits 
ing  thereof,  that  the  faiD  $:ofit£  During  bcr  anconfo?mitp,  (ball  be  recei* 
neo  bp  the  nc.n  of  ftin,  anD  tbep  alfo  u)al!  be  anftoecable  unto  b^  after 
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fiet  Confo?mitp,  anb  tfiercfoje  tfiisf  Statute  biffers  botfi  from  tfie  Statute 
of  s  R- *•  °f  contenting  to  rabiffiing,  ana  n  H.  7.  of  ©ifcontinuanccs  op 
IDomen ;  to  tfiat  if  tl)is  lucre  in  Common  Eanbs,  toe  boubt  not  but  tljat 
Elizabeth  migfit  enter  into  all,  anb  tafte  tf»c  f&?oftts  op  f  o?ce  oe  tfie  Statute. 

3  o».tfi.b.  23ut  noto  fiere  tj$  a  tfiirb  $erfon,  that  is,  tfie  l&ing,   tftat  i?  interrffeb  in 

tfie  $?offts  till  Eiberp  fueb,  and  fie  is  not  bounb  to  gibe  fliberp  to  tfie  l*)eir, 
till  tfie  <©atfi  of  £up?emacp  oe  taftcu  :  £>a  as  tfie  bcrp  $cit  cannot  enter  in 
tfiis  Cafe  upon  tfie  Iting,  no?  fue  lliberp :  fyeitfycz  fcemS  it  tfje  S^canimj 
of  tfiis  Sato  op  general  J©o?bS  mfiicfi  are  fatisfteb  in  other  Cafes  to  change 
tfie  former  Sam  in  tfiis  $oint,  eitfier  to  gfibe  tfie  differ  $otoei:  0?  to  tafte 
tfiat  i^alf  toitfiout  Sibcrp,  0?  to  fue  Hitorrp  in  fier  differs  $ainc,  toitljout 
ficr  lifters  performing  of  tfie  Due  Ceremonies;  anb  tfie  $?ofitS  receibeb  Dp 
tfie  fiing,  anfmer  tfie  £copc  of  the  Sato,  that  tfre  Hccufant  fiatfi  tficm  not 
fo?  fier  fDuiiiffimmt,  anb  not  to  oeffoto  in  ill  8feS.  3CnO  mane  tfie  Cafe,  that 
this  mere  a  £on.anD  ^eir,  %  ftolb  the  ncjet  of  &in  can  neitfier  require  Sibc* 
rp  out  of  the  Sling'S  3|anbS,  no?  enter  without  Kibcrp.  2Jlnb  it  is  confer* 
feb,  tfiat  if  tJje  differ  beponb  <^ea  ftjerc  bnthin  3Sgc,  anb  fo  in  f©arb  to  tfie 
&ing,  tfiat  tlje  other  lifter  coming  to  full  3Egc,  coulb  not  brmanb  3lioerp 
of  tfiat  f&att  in  fier  differs  $ame  buring  fier  a^inojitp,  anb  pet  tfie  Wopg 
mill  carrp  it.  ^Slno  op  tfiig  Conduction  it  ffiall  be  better  britfi  a  &ecufant 
flping  tfie  iliealm,  than  abibing  fiere.  2Cnb  it  map  Tie  mabe  a  lattice,  tfiat 
tfie  king's  tenant  0?  a  fSecufant  map  fenb  fiiS  i^eir  apparent  otter,  ana 
tfien  tfie  nejet  of  ftin  (fiat!  receibe  the  $?ofitS,  iofio  map  perfiaps  implop  tfiein 
unbersftanb  to  tfje  Wt  of  tfje  l^eirS  in  all,  0?  in  part,  tofitch  bargain  map 
caftlp  Oe  mabe,  confibcring  that  it  is  but  €en'ant  at  Wi\\  to  tfie  $eir  tfiat 
i0  3U6?oab,  toljo  returning  anb  conforming  ftjali  botfj  tafee  tlje  Sanb,  anb  res 
cobcr  tfje  mean  ^ofits ;  anb  fo  tlje  former  Statute,  viz.  1  Eliz.  c.  tftat  re^ 
quires  tt}e  €>atfj  of;iSupjemacp  before  ILiberp,  mabe  a0  toell  fo?  tbeir  $u* 

Mo  „7  ntffjment,  as  tfte  Uing's  p?offt',  belubeb.    3flnb  ftippofe  that  fucft  an  ^eir. 

beponb  ^ea  iftall  bargain  anb  fell  nis  lanb  to  a  Stranger,  mljicfj  be  map 
Ho,  fince  fits  <£ffatc  remains  (aS  afojefaib)  %  fiolb  tfiat  tlje  ^Bargain  in 
fucfi  Cafes  ftall  p?cbent  tfie  nert  of  Hin,  anb  alfo  take  tfie  3lanb  out  of 
fiiS  fi^anb  if  fie  fiaiie  entreb,  aS  in  tfie  Common  CafeS.  25uc  pet  %  fiolb 
clearifp  tfiat  tfie  Ssing  in  fucfi  Cafes  map  refufe  to  gibe  HiOcrp  to  tfie  TSar* 
gain,  fuins  it  in  tfie  $ame  of  tfie  J^etr,  ercept  fie  come  anb  tafte  tfie  <©atfi 
of  ^np?cmacp  in  fiis  olon  JSerfon,  acco?bing  to  tfie  Sato. 

(  90  )  Barnes  his  Cafe. 

ure  in  Abeyance  whe-  HPIpiS  toaS  tfie  folc  <&uzfiiati  in  tfie  Court  of  U!5arbS,  tofietfier  a  ^fe  ti* 

Remainderal!nCtoAbehve    ■*■    Cns  6P  Cobcnants,  to  tfie  rigfit  ipeirS  of  a  ©augfiter  pet  alibe  (fioufb 

ance.  fo  far  tranffcr  tfie  Kematnber  in  3£bepance  tfiat  it  ffioulb  not  be  asf  a  iHeber* 

Ron  ftil!  in  tfie  Cobenanter:  tofieteof  3liOerp  ffioulb  be  fueb  after  fits  ^eatfi, 

becaure  tfiere  10  no  ^erfon  in  being  fmfitcfi  is  tfie  3©o?b  of  tfie  Statute  of 

Utc0)  in  lofiom  tfie  Sanb  map  fieff. 

Cheq.  (  91  )  Knightley's  Cafe. 


R' 


Ichard  Knightley  toaS  to  fue  a  general  liberp  as  ^eir  to  fiiS  f  atfier 
Edward,  anb  an  efpecial  Sibetp  as  i^etr  to  fits  ^otfier  tfie  Eabp  Bevil, 
anb  fueb  a  fpecial  HiOerp  in  tfiefe  3©o?bS,  Concedimus  Richardo  Knightley  fi- 
lio  &  hsredi  Domini  Mar.  Bevil,  tfiat  fie  Ujitfiout  anp  Hiberp  of  fiiS  3fnficti- 
tance,  0?  anp  paxt  tfiereof  map  enter  into  all  anb  Angular  tfie  St£ano?s,  $r. 
ftrextolde^"3'  h°w  Qus  ^uerunt  dida:  Domini  Mar.  Bevil.  &  de  quibus  eadem  Maria  aut  aliquis  ante- 
cefforum  praed.  R.  Knightley,  cujus  hares  ipfe  eft,  fuit  qualitercunque  feifitus  die- 
bus  quibus  obierunt  feparatim,  vel  de  quibus  aliqua  perfona  feifita  fuit  ad  ufum  dittx 
Maris  vel  aliquorum  Anteceflbrum  didli  Richardi  Knightley.  Tanfield  anb  3T 
ficlb  clearlp,  tfiat  upon  tfie  Confiberation  of  tfie  Connexion  anb  Coupling  of 
tfiefe  i©o?bS,  tftiS  fpecial  Siberp  coulb  be  ertenbeb  no  fartfier  tfian  to  tfie 
Snfievitance  of  ©am?  Mary  Bevill. 

Roy 

3 


Roy  verf.  Bilhop  ?  Spark  verf.  >  Vernon  verf.  ? 

Norwich.  S  Purnel.        \  Onflow.  S  ?$ 


(92;  Roy  ver/ij  Bifliop  Norwich.  Co.  B.Roiis  R.f.i3y, 

6.  2.  Cio.  jSj,  383. 

IP  a  Qu:ire  Impedic,  in  the  l&ing'a"  *Be ncft,  bp  tfte  Ming  agninff  tfje  151(1)0?  S^  /«/>«<. 
of  Norwich,  ana  one  Sacre  Sfncumbcnt:  3[t  tea. si  rcfalucb  bp  rise  Court,  nf  3lWrSP^« 
tijat  if  an  ^"cumbent  tocre  guilty  of  J>imoup  in  obtaining  a  23fiicfitc,  ui- ».  j'roji".  335; 
tftat  lie  toag  mabe  incapable  of  tfoat  23enc8ce  fo?  eoer,  Bp  tfje  2©o?bg  of  tfte  M^^^nn^'cn' 
feature,  31  E!iz.  toljicft  are  laracip  to  be  crpounDeb.  Anb  tlje  <£afc  of  i>it  aWea„y"peHon°difa" 
Arthur  Ingram  tea£  tnrrcypon  remembieb.,  toSjo  babing  bougftt  tlje  #ffi cc  of  h"1,  TrnRikV-n 
Cofferer,  bring  an  #ffice  Baubling  tfie  feing'sf  Crcafure,  teas!  ftol or  11  bp  corrupt  %Tt  " 
Egerton  2o2b  Cftancelloi,  ana  Coke  Cfjief  Suffice,  not  onlp  removable  foa  f";  83  ll  Co-  10°- 
tlje  gietent,  but  alfo  fo?  ebet  incapable  of  that  Office  bp  f  ojee  of  rfte  Statute  &&*»  "'<£&- 
of  5  E  6.  enough  fte  ftab  a  Non  obftante,  fo?  tlje  ^crfon  being  bifableb  bp  zoz-  ap-  l6S- 
tfjc  Statute  coulb  not  bt  enablcb  bp  tljefiing. 


(  93  )  John  Spark  againfi  Tho.  Purnell. 


Hill.  11  fac.  Ror.  692. 
Cane.  Waller.  Ejccii- 
one  Devife. 


JOhn  Spark  b?ougftt  an  Ejedione  firms  againfi  Thomas  Purnell  fo?  Eanba"  in  £"££!  S"Kd 
Reyhurft:  Hpon  not  £3uiltp  tfte  Cafe  bp  fpecia!  ©etbirx  teaa"  founb  thus  :  w'»cn.Ent.4o7.  m0i 
#ne  John  Faireman  teas"  feifeb  of  tftc  Saiiba  in  <&ueffion,   anb  of  €Ulcntp  864'  Br-devife38- 
Acre**  of  Hanb  mo?c  in  fee,  anb  baa  Siffuc  tft?ee  &on$,  James,  William,  ana 
Anthony,  ana  bp  ftis"  f©ill  gabc  to  William  §i0  feconb  g>an  fCcn  Acres'  of  tfte 
Ctecntp,  ano  to  Anthony  tfte  offtcr  €en  Acres',   anb  tften  gabe  to  James  Big 
Albert  £on  tfte  Sanb£  in  <&ucfrion,   anb  teillcb  tltjat  taljcn  James  fiioulb  bie 
tonijout  J^eira"  of  bis  2?obp.,  tljat  William  fijoulb  be  ftia"  ^eir,  anb  Anthony 
ujoulb  ftabe  fjisf  $arr ;   anb  if  eitftcr  tfte  faib  William  o?  Anthony  ffjoulb  bie 
that  tften  one  of  tljem  ffioulb  Be  the  otficrS  ij^eir,  anb  biVb.    €ljcn  James  bicb 
toitfjout  Sflur,  tfjen  bieb  William,  leabing  SifTue  Robert  unbec  tefjom  the 
*©cfcnbant  Clatm^^  upon  tofioni  Anthony  entreb  anb  mabe  tfte  Seafc,  upon 
tefjom  tfje  ©efenbant  rc^entreb.    31nb  it  teajsf  abjubgeb  tljat  tfte  $laintifT 
ujoulb  be  barrrb;   fo?,  tfje  !aft  Claufe  tljat  William  anb  Anthony  (fioulb  be 
one  anotljcra  ^eiciS,  i»a£  to  be  applieb  to  tlje  firff  Claufe  of  tlje  ©tbifton  of 
(Steentp  ^crejS  bettoren  tfiem  (tfjouglj  tfte  »©ift  to  James,   anb  fo  to  William 
fo?  tlje  Eanb£  in  <©ueftion  came  bcttoeen)  anb  coulb  not  be  applieb  to  tljat 
39art,   becaufe  tljat  laft  ^art  toajs  reciprocal  fo2  Snnbjf,   eitfjer  of  tljent 
tnigljt  tabe  from  otfjer,  toljiclj  flttcb  toell  tlje  €toentp  3tcresf,  becaufe  William 
migljt  tahe  from  Anthony  bp  £urnibo?,  a^gf  tecll  ag  Anthony  from  William 
toljiclj  coulb  not  be  fo  in  tlje  Hanba^  giben  to  James  anb  fo  to  William,  fo' 
William  coulb  tafte  no  $art  of  tljem  from  Anthony. 

€ljen  toucbing  tftofe,  Cnce  tijere  teaa"  no  €ffate  €ail  giben  to  James,  anb  i  u  m.  Noy.  4g 
tljat  fo:  ©cfault  of  3Tf|fue  V/illiam  ffeoulb  be  tji£  ^eir,  tfjat  gabe  William  an  '  Cro-  *63-  ' And- 
<efiate  of  Sfnfjeritance,  citljer  in  f  ee^fimple,  or  fucfj  in  €ail  ajf  James  tjab.      3S'' 

f  0?  tbougtj  none  can  be  truip  J^eir,  but  be  tljat  tlje  Hate  malted  fo,  pet  Ante.  34  ut&>  9 
tfjere  i$  an  f  cic  bp  Appellation  anb  bulgar  Acceptance,  teljict)  intimatCiS 
tfc  i&tate  of  a  true  l^rir.    Anb  tijerefoje  if  bp  mp  ©aill  §  appoint  that 
I.  S.  ujall  be  If cir  of  mp  Hanb,  Be  fball  Ijabe  it  in  fee,  fo:  fuclj  <effate  a£ 
tfje  Anceffo^  ftatlj,  fucfj  fie  i£  to  S»ftcrit.    Anb  tljcrefo?e  tlje  faib  moi* 
[l^cir]  in  tfte  latter  Claufe  bettoeen  William  anb  Anthony  ffiall  giDc  hint  an  The  Word  Heir  how 
02ftate  fo?  3life  to  tfje  £urbitoo*,  becaufe  tlje  'Brotlje?  to  toljom  Ijc  i£  mabe  wIlT" be  takcn '" a 
^cir,  ftab  b\xt  an  (gffate  fo?  €crm  of  Eifc  befoje. 

(  94  )  Vernon  verfus  Onflow.    Debt. 

VErnon  Bjougftt  an  Action  of  ©cbt  againfi  Onflow  upon  an  €>biigation,  iBmi.&.  Mo.  8«4. 
anb  ©e manb^  €igfttp  pounb^,  anb  upon  v©per  of  the  <©bliaation   it  p; 1Z  Jac  Ro'«ao+/?' 
teas  foitnb  teneri  &  firmiter  obligari  in  Odogefimo  Libris.  t"  o^rS  *Z 

i47.   Anc.  18,  19,  zo. 


L  2  Bray 


Ap.  ik>,  ny. 


Bray  verf.  ~?  Parker  verf.  ?  Banks  verf.  ? 
76  Hayne.      $  Parker.         $  Parker.        % 

(  9y  )  Bray  verfus  Hayne.    Cafe. 

AnAa.onfor  Words,  YlRay  b:ougbt  an  Slction  of  the  Cafe  againff  Hayne,  anb  bcdareb,  that 
ior  raying,  thou  feiieit  Jq  jjj|jCc^  fje  jjab  been  bailiff  to  £ir  William  M.  linigftt,  fo;  rhjee  gearisf 

i+i.  3  cr.  9j   cr.  t<^at  t|j£  ^cfcnsaut  ijab  faib  thefe  it^ojDief  unto  him   [€f}ou  act  a  coufentng 

Ca'4'7'  l^natoc,  ano  tljou  tyatt  coufeneb  me  in  felling  falfe  Q^eafure  in  mp  'Barlp, 

ano  trjc  Countrp  ig  bound  to  curre  tljec  fo?  felling  toitft  falfe  S©eafure£,  ana 
SI  toil!  p?ouc  it,  and  thou  hafi  changed  mp  25ar!p.j  8pon  not  ©uiltp  a 
Verdict  iuaS  founb  fo?  the  plaintiff. 

3Eiib  prt  ^Judgment  toa£  giom  again!!  fjttn  tjjat  tftofe  Wofbg  Bear  no 
Staion  :  f  02  cbnp  tfalffcoob  cbargcb  upon  a  2S£?an  in  hi£  pjifcate  ©ea!ing0 
toi!l  not  bear  Haion  :  *But  if  a  fflpan  of  a  publidt  Occupation  0?  €rade  be 
charged  toirb  deceit  in  that  it  tot!!  bear  an  Action*    %nn  tberefo?e  if  ttjitf 

1 0.563-  i&.  yo4.   a^an  fjaD  been  0  common  Sibber  0?  23abger ;   anb  hab  been  cbargcb  toirh 
felling  bp  fa!fc  a?cafurc,  it  tooultj  Jjafce  bo?n  Action,  anb  %  toa$  of  Opinio 

zero.  563.  on^  a„D  (0  ^j  ani)  tbotif  %  tjatie  a  SSailiff,  to  tohom  %  commit  the  btip* 

ing  anb  felling  of  mp  Com  anb  <l5?ain,  anb  gibe  him  the  greater  tmaat03 
in  refpecr  of  that  <3Truff  anb  <£mpIopmrnt,  anb  tljen  a  <3$an  toill  charge  ijim 
to  bade  beceideb  me  in  hi£  #ffice,  bp  buping  anb  felling  bp  falfc  StBeafure, 

cr  car  480  to  nip  &of£  °^  ®a*na0e>  fftis?  toill  bear  an  Action,  fo?  tbi£  bifcrebitjsf  him 

in  bis*  ^eansf  of  libing  :  3Enb  thi.$  l&inb  of  <©ffence  map  not  onlp  be  Caufe 
to  put  him  out  of  tfjat  ,&erbice,  but  to  be  refufeb  of  as!  orher£.  *But  tfjat 
could  not  be  applieb  to  thi£  Cafe,  fo?  it  both  not  apprar  tfjat  thefe  Wo?b£ 
toere  fpohen  of  anp  J>alc  of  Co?n  toljilfl  fje  toa^  bailiff,  no^  of  4jte  i^afterjgi 
Co?n,  110,2  to  t!)e  damage  of  fyi0  a^afier. 


Mnjac.  Rot.j+7-  (96)  Parker  verfus  Parker. 

Hill,  ii  Jac  Ror.  4.16. 

rfT£anria"«RoiL  ■T)Arker  biougbt  an  aittion  of  tbeCafe  upon  a  €rober  anb  Conberfion  a^ 

°cr.  91.  Browni.  i.  \    gatiifi  Parker,  anb  the  declaration  upon  tiie  Sfuiparlance  Soil  t)ad  fpaceief 

c  9cafp46  2He'ti2jp  ^l  *§?  ®an  all&  ^ac.  of  SoSng,  finbhig,  anb  ConberOon  of  tbe  ^3oobs?, 

mo.  892  Von.  J4i-  but  tiie  Sffne  Jtiotl,  anb  a!l  tae  reft  toere  perfect  in  tfjisi  '#oint. 

Hurt.  84.  Mefmeca.       ^jjjj  t^c  Caurt  ujg^  0f  (©01111011,  tbat  tfje  imparlance  Sol!  coulb  not  lie 

Hmt.  82, 83, 91. 2  cr.  arnenbeb,  anb  mabc  perfect  bp  tlje  S'ffne  Soil,  becaufe  it  toa^  t!je  #agmal, 

i2f,j3V"'4I5,4s8'  anb  toajS-to  toarrant  tfje  otfjer,  anb  not  e  converfo.    25ut  pet  becaufe  upon 

Sfffuc  not  <0uiltp,   ©erbirt  toa^  giben  fo?  the  plaintiff;  ttji^  Court  gabe 

Siubgraent  fo2  tjim,  becaufe  the  declaration,   a^sf  it  toasf  founb  in  the  ifirn* 

parlance  Sol!,  toajsf  goob  enough  in  Scatter,  fo?  the  €rober  anb  Conberffon 

toa^  laib  in  tfje  p^eterperfect  Ccnfe,  anb  fo  before  the  Ulttion  bjougftt,  anl> 

fo  the  fault  in  the  declaration  being  but  in  fopn,  toa^  golpen  bp  the  Mac 

titte  of  3jecffai!0. 

(  97  )  Banks  verfus,  Parker.    Trefpafs. 

Bmi.  1.  mj.  iflue  je    A  M  ^ttxon  of  ^tefpafiSf  toa^  brought  fo?  fafeing  of  a  Hettle  at  Weftowne, 

injurid,  hoipen  by  the  jf\  tfye  ©ef^nbant  juftifieb  bp  Seafoii  of  a  Cuftom  in  the  2©ano^  of  Tid- 

statute.  8  Co.  66.      ^efewell,  anb  trje  ji  laintiff  joineb  Sflfue  de  injuria  fua  propria  abfque  tali  caufa* 

Clje  Ven.  fac.  toa^t  atoarbeb  de  vicineto  de  Weftowne  &  manerio  de  Tiddefewell 

bp  the  Soil,  anb  a  ©erbittfo?  the  plaintiff,  anb  though  the  plaintiff  ftjoulb 

not  ha^c  traberfeb  ti\c  Caufe  gene rallp,  but  the  Guliom,  pet  that  toaitf  jubg# 

4  Le.  232.  eb  hoipen  bp  the  Statute  of  ffeoffai!;g  ajef  Scatter  of  fojm,  becaufe  abfque  tali 

caufa  cenrainebthe  Cuffom  anb  mo?e,  but  becaufe  rlje^fjcriff  hab  returneb  hii* 

ytjTw  mud  be  neither  ^annel  de  vicineto  de  Weftowne  onlp,  that  toajsf  incurable,    though  it  toere 

rtr0aH.arfsydnori9°Ac.  mobeb,  that  the  3£iuarb  toasJ  bp  the  Soil  de  vicineto  de  Weftowne  anb  a?ano? 

cord  60th.    3iifo  the  Ven.  fac.  might  be  amenbeb  acco?bing  to  tlje  So!!.    %t  toajS 

benieb,  anb  rcfolocb  fo?  ttoo  ScafonjBf.    f  itff,  that  it  ought  not  to  be  from 

Weftowne  at  all,  becaufe  tbt  taking  toag  canfefleb  on  both  ^ibejef,  fo  that 

requires  no  Crial,  but  the  Caufe  onlp  toa£  rontroberteb,   tobich  uia^  the 

Cuflom;   anb  other  €bing>g  nrifing  from  the  a^ano?  of  Tiddefewell.    3Hnb 

though  the  Soil  hob  been  perfect  from  tije  Sj^ana?  onlp  (<i0  it  ought  to  hane 

been) 


Auften  verf.  ?  Swinfeilds  ?  Coote  verf  ?  Owen  verf.  ~> 

Gervas.         S  Cafe.  \  Gilbert.        $  H^f-  S  ^ 


Been)  fo  tftat  tfte  Ven.  fac.  mtgijt  Ijabc  been  amended  bp  Warrant  of  it  (if 

notlying  baa  Been  done  upon  it)  net  nom  lofscn  it  appears  to  ti?e  Court,  tftat 

tSje  Ccial  £na£  not  ftad  lip  fuel)  a  Slurp,  a£  tfie  Soil  and  tftc  Slam  required,  Amendment mufrnot 

to  trje^cjuaice  of  tftc  £rutft  in.^fteu),  it  ought  not  to  be  allotocd,  and  tfftit*  wrong     ' 

fo?c  not  to  be  amendta. 

(  98  )  Auften  verfus  Gervas. 

10  tfte  Affumpfit  befajc,   bn  Auften  plaintiff  agninff  Gervas,    g?ubgmcnt  ,  rd.  f9.  Ante  69 
teas  gioen  againft  t'gc  plaintiff,  becaufe  fte  bio  not  3llbcr,  tftat  he  aia  Yel  *+•  49.  £  do. 
offer  t|je  'Bono  reabp  fealeb,  and  to  dcliber  tftc  fame  to  tbc  faib  Gervas,  net*  u6'6jl* 
trjcr  aia  fet  ooton  tftc  £um,  in  njfticft  fte  ujouia  be  bouna  fo?  tfte  fame  €en 
3&oimd£,  fo?  tftougSj  it  mere  erp^cflp  in  tftc  ConSderation  laia  onlp,  tftat  fie 
flbouia  be  bouna  fo?  tfte  ®apmcnt,  pet  rtie  Earn  required,  tftat  fte  fhoula  be 
bouna  in  a  competent  ium,  tofticft  i$ 'under  tfte  judgment  of  the  Court, 
ana  therefore  mujt  be  pleaded  ctpjcnp,  that  the  Court  map  gfudge  of  it. 

%t  toa£  further  mobed,  tftat  tfte  Confederation  of  tfje  St^onep  papeb  in 
$and  bp  tfte  plaintiff,  being  an  infant,  tuasi  bdib.  23ut  to  tftat  "31  anfmers 
ed,  tftat  becaufe  it  ti)a£  delibered  bp  bis?  oton  i!5and£,  it  ma£  butboidabte 
to  be  recobeced  again  bp  an  Action  of  Recount, 

(  99  )  Swinfeild'/  Cafe. 

U$on  <©ccaffon  of  a  $?eftibition  fucb  bp  Swinfeild  Ctfccutot  of  Swinfeild 
againft  Iveatt  to  tfte  Court  of  ftequcn% 
Brownlowe  rememb?ed  tfte  Court,  tftat  tfte  $?oftibition  bib  not  ufe  to  Rile 
it  bp  tfte  $ame  of  a  Court,  but  bib  beliber  it  tlju£ ;  tftat  tfte  ^artp  bib  p?e^ 
fer  a  25iII  to  tfte  Rafters?  of  ftegue|t£,  ana  therefore  it  mag  appointeO  tftat  court  of  Requefts  not. 
tfte  fo;m  tfjould  be  ftiH  obfetbed.  foft,le"! 

(  100  )         Adrian  Coote  verfus  Adrian  Gilbert.    Cafe.    ■ 

ADrian  Coote  b?ougftt  an  Action  upon  tfte  Cafe  againfl  Adrian  Gilbert,  Browni,  1.  r.  a. 
fa?  faping  [tftou  art  a  €ftief,  ana  ftaft  frollen  a  €ree.]  Sffuc  not  guils  ja°.  ro^'Ws.'  h'tt. 
tp,  ana  founa  fo?  tfte  Plaintiff,  anb  pet  it  toag  adjudged  againfi  ftim,  fo?  3?i-  *  cro.  166, 3?, 
tfte  fpecial  5©o?&«f,  tftougft  tftep  come  under  tfte  Woib  [anb]  arc  in  common  onZ|0V  words  lor  rfyl 
©enfe  to  be  underload,  to  be  but  a  berifping  anb  mofting  good  of  tfte  ges  'mg,  thou  art  a  Thief, 
neral  J©o?a  [C&icf]  anb  tften  [a  Crec]  ffiall  be  underftood  ratfter  a  €ree  "IS  r  fo  s5' 
(landing  tftan  felled,  mfticft  id  3©ood,  ana  tftellauj  fTroin^  not  to  fturt  but  m-  2.60.  cfs.  V41 


I  Roll.  fi.  rixpoiirion 
of   Words    according 


to  fieal :   get  Towfe  citeb  a  '•Judgment  in  tfte  JitngV  TBencft,  7  lac.  giben  ^ 
fo?  tfte  plaintiff  upon  tftefe  Wo?diSf:  [€ftou  art  a  €ftief,  and  ftaff  fiolen  w  thVbVft "senfe.'"t 
€ree^f  out  of  I.  S.  ftis*  <$?cftard,  and  91  fiabe  fpent  one  £un&?ea  pounds,  and  ^Sm^ff^r 
S  toill  fpend  anotftec  to  ftang  tftee.]    Mlfticft  Cafe  toe  allotted  not,  tftougft  mm  dum  «•*>»•« 
it  torre  fometoftat  jlrongcr  tftan  tfte  Caufe  at  tfte  25ar.  "f(VCr- If4>  l66' 

^onote,  saao?d£  are  tafecn  beff  fo?  tfte  ©peafter,  pea,  and  tftougft  fome   J1,  woyi35- 
cannot  ffand  tuitft  tftat  ConRcuction,  mi  ftere  tfte  i©o?d  [fiolen]  fo  tfterc  i£ 
one  i^ule  fo?  ^ecd^,  auotftcc  ioi  3©o?a^,  l^ote  tftat* 

(  ioi  )  Owen  an  Attorney  verfus  Mr.  Holt  obligation. 

of  Grayes-Inn. 

OWen  an  31ttojnep  of  tftigf  Court  fued  Staffer  Holt  of  Grays- Inn  upon  a  nmchy  court  their 
23ona  of  <!2igfttp  $ound;gr,  ffl^aflcc  Hole  cjrftibitcd  a  25ill  againflt  ftim  Wf^f  rRii"  2* 
in  tfte  ©utcftp  Court,  to  be  reliebcd  in  map  of  <£quitp,  pjetending  tftat  it         31  ' '  °  'Si9 
toas  made  concerning  an  <Srtent  of  1tand,  Iping  biitftin  tfte  Couutp  ^ala^ 
tine  of  Lancafter,  and  fome  Caufe  of  <Squitp  in  it :    tnftcreupon  tfte  Court  a* 
toarded  a  p:oftibition,  becaufe  tftc  <©utcftp  Court  t^atti  no  3[urifdiction  in 
refpect  of  tfte  ^erfon,    o^  becaufe  tfte  $erfon0  ^uito^  dhjcll  icitftin  tfte  . 

Count?  palatine  of  Lancafter,  nor  upon  tftc  %anbst  of  tfte  ^ubjea  anp  0^^? 

toftere, 


o  Saint  John  verf.  ?  Don  Diego  Serviento  de  Acuna  ? 

^  Saint  John.         v>  verf-  JolIifF,  Tucker,  and  Bingley.  > 

tolierc,  But  upon  ttjc  &mg'£  oum  3iano#,  ana  Hig  "ton  iiebenue,  and  pecs 
ijap£  upon  25onp£  anb  SQffuranct?  giben  fo?  l)\$  Sicbcnue  of  ttje  ©utcfjw. 
Hereupon  Holt  Bring  $:cfrnt,  ftnbing  tfje  Opinion  of  tfje  Court,  faib 
fje  tuoulb  furrcafc  big  £>itit  there  roicijout  3B?it.  2&nb  fo  tlje  Court  corns 
pounocD  tlje  Ctutfc, 

(  ioz  )  Saint  John  againft  Saint  John.    Debt. 

Aa«jno„  the  s.a.me  QAint  John  6?ougbt  an  Action  of  ©cot  foj  tfo?tp  $ounb£  againft  Saint  John 

turning  one°rBurgefs-  i3  TBailiff  of  Scockbridge,  upon  ttje  .-Statute  of  21  H.  6.  fo?  not  returning; 
him  S&urgrfc  of  the  fame  €oujii,  fo?  the  laff  intenbeb  parliament*  Sfinia 
where  t|5e  3©o?D£  of  the  Statute  are,  tfjat  tfje  £fjerifT  1t?aII  fenb  hi£  ?&?e* 
crpt  to  ttjc  fll^apo?,  if  there  be  no  2l?apo?,  then  to  tfjc  25ai!iff :  €hc  plaintiff 
bcclarcb,  tljat  rfjc  ^fjerifF  fjab  mabe  big  ^ecept  unto  tfje  25ailifF,  toithout 
averring  that  there  ma£  no  SJ^apo?.  3Cn0  nom  after  a  ©erfcitt  fo?  tfje  fMain* 
tiff,  thi£  tuasi  mobeb  in  lErreft  of  3iubgment.  23ut  tlje  Court  \oa0  of  <0>* 
pinion  ckarln,  that  it  l®*$  gooa,  fo?  me  ftjall  not  intenb  that  there  10  a 
SBf  apo?  crcept  it  6c  fhebJcb,  ana  if  tfjere  tocre  one  it  ffjoulb  come  p?operlp  in 
tlje  otijer  J>ioe. 

i  ro  z9.  pi.  i  poit      2&rab  ttjough  the  parliament  \aag  a£  none,  Becaufe  there  mas?  no  3Cct  no? 

in. "  *  j|cco?a  of  it,  pet  tfjte  Action  map  lie,  fo?  there  ma£  a  Return  of  the  J©?it^f, 

nub  manp  ^itting/s. 

Admiralty.  (  io j  )    Don  Diego  Serviento  de  Acuna  Embaffador  Leiger 

for  the  King  of  Spain,  againft  Jolliff  and 
Tucker,  and  Sir  Richard  Bingley. 

a  saund.  160.  Ceft  T"\On  Diego  Serviento  de  Acuna  <£mBaffabo?  Ueiget  fo?  tfje  Siing  Of  Spain 
ore  eft  Denie  eftre  \J  ubelleb  in  tlje  SUbiniralrp  Court,  ag  #?ocurato?  genera!  fo?  all  hitf  apa* 
R.72.pcap.  "prohibi-  Kerjef  £ubject£,  againft  one  Jolliff  ana  Tucker,  an&  againft  Ji>ir  Richard  Bing- 
tion  to  the  Admiralty  ley  fo?  tmo  ^Ship^,  anb  ttjeir  Habing  of  biber£  &inb0  of  <©oobj3  of  tfje 
&a.  Audmrraity  cou"  &ubw$  of  the  feing  of  Spain  gcncrallp,  ana  not  naming  them  adducY  ad 
holds  pica  of  Things  Port  de  Munfter,  in  tfje  $?eface  of  tfje  Eibcl  generallp  againft  tfjem  all,  anb 
u  L*nd.  t^m  ^meetig}  ant,  c(jar0ea  tljem  feberallp  tftujf :    €ftat  Jolliff,  anb  Tucker 

Captain,  Piratae  in  alto  mari,  more  bellico  didtas  naves  aggrefli  funt,  &  per  vim  & 
violentiam  toou  tftcm,  ana  ttjat  tl)c p  inere  addu<5l:x  in  partes  Hibernis,  anb  ttjac 
itfjcp  came  to  ttje  l^anb^  of  ^>ir  Richard  Bingley,  ana  fje  con\)erteb  tljem  to 
§ig  oton  We  (not  taping  totjere)  anb  refufetlj  to  renber  tljem  being  reguirea, 
Poit.  112.  (|c,    hereupon  ^>ir  Richard  Bingley  p?apca  a  ^ofiibition,  ana  ttoo  ©ap# 

mere  giben  to  tfje  <2mbaffaaoj'^  Counfel:  3Cna  nom  Montague  tlje  feing'ief 
Serjeant  fo?  tfje  <aEm&affaao?,  faia,  tfjat  fje  coula  not  fuc  fo?  tfjefe  <Booag  at 
Common  Sam,  bccaufe  fje  ma#  not  ^?op?ietarp. 
3  cro.  6%s,  ^cconblp,  tfjat  $iracp  bib  not  cfjange  #?opcrtp,  no  moje  tljan  €ljeft  at 

3tanb. 
€fjirblp,  tfjat  tfje  Caufe  begun  at  £ea,  anb  tfjcrcfo?e  o?tginallp  belongeb 
a  saund.  i6o.  utra.  to  tfje  SUbmiraltp.  25ut  all  tfji£  notmitfjftanbing,  tfje  Court  mitft  full  anb 
clear  Confent  amarbeb  a  la^ofjibition  fo?  tfjat  #art  of  tfje  ©uit  onfp  tfjat 
conccrneb  d&ir  Richard  Bingley,  alloming  clearlp,  tfjat  tfjep  migfjt  p?oceeb 
againft  Jolliff  anb  Tucker  fo?  tfjat  $art  of  tlje  ,&uit,  tfjat  bib  biftinalp  con^ 
cern  tfjem,  became  it  mass  laib  bomn  upon  tfje  ^igfj  £>ra.  35ut  becaufe  ^ic 
Richard  Bingley  10  not  faib  to  fjabe  fjab  anp  ©anb  in  tfje  fixfc  tafting  at  &ca, 
but  apart  bp  fjimfelf,  in  tfjat  tfje  &oob£  came  after  to  fjijsf  J^anbis?,  anb 
mere  conberteb  bp  fjim  to  tji^f  omn  ^fe,  tofjicfj  i$  fji^  particular  Cfjarge, 
tfjat  part  of  tfje  £uit  Belong^  not  to  tfje  3amiral£  Court,  becaufe  it  i& 
not  laib  to  Be  bone  at  J>ea.  ^ap,  mo?e,  it  i£  fo  laib  in  tfje  Sibel,  as?  it 
mull  necb£  Be  unberftoob  to  be  bone  in  the  $o?t  of  Munfter,  o?  at  Sanb  in 
Ireland  •  fo?  it  10  faib,  tfjat  tfjep  mere  B?ougfJt  ad  partes  Hiberoiae  (not  maris 
Hibernici)  fo  it  muft  Be  unberftoob  upon  tfje  Continent,  anb  tfjen  fol!om£, 
tfjat  tfjep  came  to  Bingley's  l|anb,  tofjicfj  muft  be  unberftoob  tfjere,  no  otfjee 
|Mace  Being  afTtgncb.  z 

^om 
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$oW  the  Itsfiolc  Court  rcfolbcb  clearlp,  tfjat  the  31biniralt£>  of  England 
can  holb  no  $ha  of  any  Contract,  But  fuel)  a;?  rifeth  upon  the  &xa  )  $o,  m^8i+  Ant.  n. 
though  it  rife  upon  an?  Continent,  $a?t,  o?  i^aiien  in  the  210o?id,  out  cf  the 
fttna/.tf  <©ominion£;  fo?  their  Sfurifbiction  ill  limiteb  bp  the  SstatuteiS  to 
the  £>ea0  onlp  ;  fa?  rhe  admiral  10  fo?  the  ,£ea,  anb  the  Court  fo?  Maritime 
Caufe£.  2Sivb  thcrefo?e  if  anp  Jtoanger  0?  otfjcr  Win  fecit  Eunice  at  the 
f$anag  of  the  &ing  of  England,  fo?  3©?ong3  Bone  fjim  out  of  hig  ©omini* 
onss,  he  ntuff  fceh  it  in  tisofc  Courts  that  have  ^iurifbiaion  otter  the  Caufc. 
$oW  if  the  Caufc  rife  at  Sana,  0?  in  a  $o?t  (fo?  no  $o?t  i£  part  of  the 
£ea,  but  of  the  Continent;  tiicn  he  cannot  fuc  in  tlje  3llbmiraltp,  But  %z 
mujt  fuein  the  Courts  of  Common  Saw,  Which  Ijabeunlimiteb  #oWct  in 
Caufeg  €ranuto?p.  SSln'o  then  it  mult  be  fo  laib,  that  it  map  gibe  3|urifc 
Diaion.  38nD  rhi£  J>uit  agatnfi  Bingley  isS  no  other  than  a  nicer  Action  of 
€?otser  anb  Confcerfion,  ag  Bawtry  anb  others  of  tfye  <£cr;eant£  confeflcb. 

$oto  to  the  <©bjeaion£. 

€0  the  firff  j  €he  Caufe  being  laib  at  Hanb  no  SB^an  map  Bp  a  new  founb  1. 

jfo?m  of  £u!t  b?aW  it  ad  aliud  examen,  but  he  mull  fubmit  fug  jfo?m£  to 
the  EaW,  anb  not  econtra. 

€0  tbe  fecontt :  €6e  original  Charge  ig  not  piracp,  fo?  though  "he  tal\g  2, 
rljem  pirated,  yet  the  Charge  of  tailing  the  <0ooo^  ig  onlp  per  vim  &  vio- 
lentiam,  9.0  to  the  talting  of  the  43oob£,  anb  the  J^occebing  ig  cibtl,  not 
criminal.  3Gnb  if  it  Were  laiD  pirncp.  3UU  ttjat  ftoulb  come  in  upon  dEtoi* 
bence,  theCrober  and  Conberfion  Woulbbe  the  pjopcrtp,  €ahing  anb  Con^ 
berfiou.  3Hnb  if  it  mere  piraep  inbrcb,  pet  23uping  in  an  open  a^arfeet 
without  jfraub  Woulb  befenb  t0e  23uper.  3Hnb  noto  the  42ueffcion  ig  not, 
toho  hath  JUigftt,  but  VoDere  the  iiigtjt  (ball  be  tricD. 

€0  tfte  tftirO :  Bingley's  Cftarge  ftnnbg  Bp  it  felf,  ag  one  at  Itanb,  anD  [3fn*  3- 

ftice  Warberton]  faio,  tftat  the  ©eatft  of  a  a?an  in  great  J>0ipjer  mignt  be 
tried  either  befoje  S^^e0  at  HtanD  op  the  Common  Sam,  0?  befoje  the  %a= 
mtral,  bp  the  fpecial  Ham  in  that  'Behalf.  2finD  tt)i^  prohibition  Iba^f  the 
rather  allomeb  to  Bingley,  becaufe  it  \oag  p?apclt  befo?e  onp  §9?occefcing£  in 
the  Sflhmiraltp,  further  than  the  aiocl,  tDtjich  in  it  felf  toarrantcb  the  ^jo* 
hi&itton.     Vide  refiduum  infra,  it  J,  ^14- 

3lnb  note,  that  the  fame  ©ap  dSir  John  Watts,  Captain  Newport,  anb  o^ 
thersf,  p?apcb  a  $2ofoi&ition  in  the  Cafejsf  of  srponficur  Villiers,  dBobcrno?  of 
Deepe,  fo?  ^>poiI  oone  at  Cape  de  Vert,  b)hich  thep  tooulo  habe  furmifeb  to 
habe  been  bone  at  Eanb  at  Guiney :  25ut  Becaufe  it  bib  not  appear  fo  in  the  ,  sy9d :%.  Noy.  67. 
Hibel,  ano  Becaufe  thep  hao  fuffereO  it  to  pjocceo  to  Sentence,   it  toasJ  be^  n.  co.77.  iCr.+iS, 
nicO,  an&  thep  left  to  their  aemeap  upon  tljc  Statute,  if  tijrre  mere  Caufe,  \  &.„,. '  Cr97' 

(104)  Palmer  verfus  Pope.     Admiralty.  u'fuc 

Prohibition  tc  the  Ad- 
miralty. Conufans  57. 

P Aimer  libelleB  in  the  SBbmtraltp  fo:  an  Agreement  mabe  at  ^ea,  fo?  Polt-2U-  llCo-  ,c,5- 
mell  tranfpo^ting  of  .^ugar^,  againjt  Pope,  anb  that  the  Agreement  ma^ 
put  in  ®3riting  in  Barbary,  anb  that  the  Sugars?  mere  fpoilcb  at  <§>ea  :  3ilub 
hereupon  a  $?ofubition  majj  grantrb  ;  But  if  the  3©?iting  h^&  not  ^cni  at 
Slanb,  unber  £eal,  but  a  fimple  ilemcmb?anrc'  of  t|c  Agreement,  it  hab 
been  othermife:  48  E.  3.2.  F  N.  B.  118.  g.  10  H.  7.  Temps  E.  1.  Avowry  192. 
8  E  2.  4J  E.  3.  7.  R-  2.  Statham.  5  H.  6.  2  H.  4.  6.  H.  6.  2flub  the  £rat.  pri- 
mos  pontes  i^  onlp  fo?  «©cath  anb  2l?aphcm,  anb  ^ir  John  Watts  hab  a  $iot 
bihition  againfi  Alanfo  de  Valofce  <gmbaffabo?  of  Spain,  foj  Sttaefiing  of 
tobacco  at  Hanb  here,  which  one  Corvero  Subject  to  the  SJing  of  Spain  m.  9  fac. 
b?ought  hither,  anb  W!)iflj  the  <2mBa(tabo?  liBcilcb  to  belong  to  hi£  Qftattct 
ajf  ccnfifcotcb,  ag  all  ortjer  hi3  45oobjS  Were,  fo?  tfjc  $?op:rtp  of  <£5oob^  Ijcre 
at  Hanb  mu|t  be  ttitb  Bp  the  Common  Sabi,  hotockrr  tlje  $?opcttp  Be 
guibeb. 

3CIfa  Jennings  Iibclleb  in  tfte  311bmtraltp  againff  one  Audley,  upon  a  Con-  voa.ui. 
tract  faib  to  Be  mabe  apud  Malaga  inter  diftridum  Maris  vocat.   the  dStraigh^ 
Of  Gibraker  infra  Jurifdidtionem    maritimam  :    5tnb   Becaufe   it  appcarcb   the 

Contract 


gQ  Newman  verf. 

Moore. 


Contraa  toa£  mabe  at  the  3|flanb  of  Malaga,  Inhibition  toatf  granteb,  fo? 
ic  toa£  not  rcgarbcb,  that  fie  abbcb  infra  Jurifdi&ionem  maritimam,  tohiclj 
appcareb  contrarp.    Vide  infra.  212. 

. 

(  i°f  )       Newman  verfus  Moore.    Second  Deliverance. 

sauthampton.  'HpHomas  Newman  bjought  a  fcconb  ©clibcrance  againfi  Nicholas  Moore 

waller.  Tr.  zj  J»c.  X  fo?  tatting  hitf  grafts  at  Froyle  in  quodam  loco  vocat.  Brock's  Clofe : 
poftVo^croT;  €&c  ^efcnaanr  abotos  the  Catting,  anb  u)cto;s?that  £ir  Pexal  Brocas  toa£ 
m.  1  Roil.  67o.w.  fcifcD  of  tfjc  $Iacc,  inter  alias  in  fii$i  ©rmefnc  n&  of  jFcr,  anb  helb  the  fame 
winch.  Em.  1003.  of  rljc  late  <2Suecti  in  chief,  ana  fo  £eifcb,  bebifeb  a  &t nt  of  Cen  $ounbg  a 
fear  out  of  tfjc  faib  ILanDa"  to  tljc  faib  Nicholas  Moore  foj  tfie  Ccrm  of  hi£ 
Site  toith  a  Claufc  of  ©ifiref£,  and  liftctoife  tietoifeo  ttoo  $art£  of  the 
Devife  or  Rent  of  all  £flu0  unt0  the  noto  Pexal  Brocas  ana  the  ^eir£  of  nig  2&obp,  anb  that  he 

the Una  holden  »      ft^^  fjje   g^^  „£  ^  ^Iaintjff  in    t{,c  tfc0  £aK^    flf  t|e  (Q^  ^^ 

a0  fo?  the  iScnt  behinb,  the  plaintiff  tonfeffcth  the  &eittn,  tenure,  anb  25e* 
bife,  anb  conbeneb  the  tfiirb  $atr  to  four  ^cir£,  tofiereof  one  Beckec  toasf 
one,  anb  then  convened  the  fourth  $art  being  the  Ctoelftfi  $art  of  the  tofiole 
to  one  Jepfon,  toho  bemifeb  the  Ctoclftb  $act  unto  him,  bp  jpo?ce  tohercof 
he  toag  of  the  Ctoelftfi  $art  poffeffeb,  anb  fo  poffeffeb  put  in  hi0  23eatt0  in- 
to the  faib  Ctoelftfi  $art,  anb  the  SMenbant  tools  them. 

Che  Hlbotoant  conbepeb  unto  the  faib  Jepfon,  ag  tocllthc  ttoo  $art£  be* 

bifeb  og  the  faib  Ctoelfth  $arr,  anb  tfien  fftctotf,   that  Jepfon  bib  ©emife 

both  the  one  anb  the  other  to  the  patiuiff,  bp  fo?ce'  tdhereof  he  toa£  pofc 

Tcffcb  of  both,  anb  fo  poffeffeb  put  in  fiig  25eaft.iJ,  abfque  hoc  quod  prsdidus 

IndV\Jo!<hncIe!ri°n'   Thomas  Newman  de  praed.  12  parte  tenement,  prsrd.  cum  pertinentiis  in  Froyl  prje- 

rRo.Tii!""-  did'  tantum  peffeffionat'  exiftens  pofuit  Averia  fua  pra:d.  in  prad.  triginta   Acris 

pafturae  cum  pertinentiis,  &c.  in  quibus,  &   ficut  idem  Thomas  fuperius  allegavic. 

hereupon  the  plaintiff  bemurreb  in  Sato,  anb  fo:  Caufc  of  demurrer  fijeto* 

cb,  that  the  3ilbotoant  bab  both  confeffeb,  aboibeb,  anb  traberfeb  tfje  $lain* 

tiff's?  $Iea,  anb  alfo  that  he  tjab  traberfeb  that  toijicfi  the  plaintiff  fiab 

not  allebgeb,  fcil.  the  tantum     2&nb  it  toa£  toithout  SUtgument  ruleb,  that 

the  ©cbile  of  the  ficnt,  bp  the  $ame,  out  of  all  the  Hanbg,  toa£  goob  a& 

out  of  the  tmo  part£  onlp,  bp  tfje  gleaning  of  the  Statute  againft  the  <&* 

€0.  umi .b.  ?  Co.  pinion  obiter  in  Butler's  Cafe  anb  Baker's,  a^  it  hab  Been  founerlp  abjubgeb 

v ,a.b.  8Co.8+.  b.   upm  t^e  fame  J©ill  BettiiMn  Euftace  Barton  plaintiff,  anb  the  fame  Nicholas 

Moore  ^Ibotoant  in  the  Common  $Iea£,  Trin.  6  Jac.  Reg.  Roc.  707.  idhicft  isf 

tlje  Cafe  repojtcb  bp  mp  9Io?b  Coke  lib.  8.  83.  b. 

Travel  upon  Tra-       25ut  fo?  the  f  ojui  of  the  €raberfe  it  U>aj3  argueb  to  be  naught,  becaufe 

Accord  '  vZt™7*:  tlX  ^bomant  hab  confeffeb  a^  much  atf  the  plaintiff  hab  pleabeb,   that  i$ 

Accord.  to  fap,  the  Heafe  of  the  Ctoelfth  $art,  anb  then  adbeb  the  tleafe  of  t|je  ma 

®att0,  tohich  ffoob  tocll  toith  the  paintiff'^  ^lea,  anb  bib  aboib  it,  anb 

therefoje  he  fhoulb  habe  rcfteb  there ;  anb  then  the  Craberfe  ffioulb  habe  come 

on  the  other  &ibc  to  that  Eeafe  of  the  ttoo  ^art^f.    f  0?  noto  it  toa^af  faib, 

that  the  Sflue  upon  thi£  Craberfc  might  put  the  plaintiff  to  a  S^ifchicf, 

fo?  if  he  mere  poffeffeb  of  mo?e  than  of  the  thirb  $art  bifcijargeb,  then  fo 

much  as?  he  picabjBf  it  ffioulb  be  founb  againfi  him,  anb  pet  fie  mere  not  to 

be  chargeb.    2finb  pet  tfie  pea  toag  holbcn  goob,  anb  giubgment  giben  foi 

the  3fibotoant.    f  0?  it  toa£  fhetocb  to  tfie  Court,  that  in  the  fo?mer  Cafe  be* 

ttoeen  Barton  anb  Moore,  the  f&Ieabing  toas?  altogether  tfie  fame  toith  thi0, 

the  fame  Crabcrfe  anb  ©emurrcr*  toith  the  Claufe  efpeciallp  aOlgneb,  a  J 

it  toatf  fiere,   anb  tfie  $oint  argueb,   anb  aftertoarb  bp  tfie  £)?ber  of  tfie 

Court:  obersruleb  anb  left,  anb  Commanbcb  to  argue  onlp  tfie  Scatter  in 

Eato,  tofiicfi  toajS  alfo  abjubgeb  fo?  Moore  tljc  3ilbotoant,  thougfi  in  tfie  &z> 

po?t  of  tfie  Cafe  there  i0  no  Sl^cntion  ma  be  of  this  ^oint  of  the  Ccaberre, 

$oto  fo?  tfie  ©bjeaion  inabe  againfi  thig  Crabcrfe,  tofiich  mafee^  a  £hcto, 

%  beclareb  mp  Opinion,  that  if  it  fiab  been  founb  upon  gfffue  taftcn  upon 

tfie  Craberfe,  tfiat  tfie  plaintiff  fiab  been  poffeffeb  of  mo?e  tfian  the  Ctoclftfi 


Stoner  verf  7  Guddingtori  verf.  ?  _  . 


Gibfon.        S  VVilkins. 


part  of  tfie  Hans  aifcfiargcb  a?  of  tijc  full  tfiirb  part  o?  tfjc  lift?,  ana  of 
no  pair  of  tlje  reft  of  tfie  Hans  cfiargeb,  ttjac  it  fiab  Seen  founb  foj  tfje 
plaintiff. 

fo?  upra  tfic  bifcloQng  of  tfic  Cafe  it  appear?  plainly  tfjat  tfyc  <s£ffert  anb. 
<£ub  of  tfic  Slflue  i?,  bjljet&cr  fie  Ukcc  pofTeffcb  on!p  of  2.anb  bifefiargeb,  o:  a? 
mdl  of  liana  cfiargeb  a?  oifcijargcb,  anb  not  of  Ujfjat  part  of  tUofc  2lanb?, 
fo?  tfiat  i?  not  the  £>ubjiancc,  tfiougfi  it  be  tfie  Srtter  of  tfie  ijfTue. 

3[t  tea?  alfo  faia,  tfiat  eberp  Slpaii  mill  fie  p?cfiimcd  to  ftnom  fit?  olon 
Cafe,  ana  fo  it  fhali  fie  accounted  fii?  f  ollp  if  fie  fiabe  miffahen  fit?  part» 
25ut  pet  it  maS  agreeb  fip  tfie  mDolc  Court,  tfiat  ti)c  Sbomant  might  fiabc 
refied  upon  fii?  pica,  a?  a  Confcffion  anb  3fiboibancc  mitfiout  tfic  'SEraberfe  j 
anb  tfiat  tfie  €rauecl'e  might  better  fiabe  come  on  tfie  plaintiff '?  ,&ibe. 

3flnb  therefore  "J  ant  of  (©pinion,  that  unee  tfie  Confelfiou  anb  SUboibance  Poit.  103. 
ma?  of  t fie  fame  oEffcct  anfi  Confcrjucnce  mitfi  tfic  €rabcrfc  ana  fo  ^urplu* 
fage,  tfiougfi  it  mere  no  jull  Caufe  of  demurrer,  pet  tfie  plaintiff  mtgfit 
fiabe  mabeb  that  Srafierfe,  ana  mainraineb  fii?  poflcifion  of  tfie  part  bif* 
cfiargeb,  abfque  hoc,  tfiat  fie  ma?  poffcffeti  of  tfie  ipart  cfiargeb,  modo  &  for- 
ma prouc,  anfi  fo  tfie  §[ffue  moulb  fiabc  rifen  upon  fii?  t&raberfe  Material, 
not  upon  tfie  otfier?  immaterial. 

(  106  )  Stoner  verfus  Gibfon.    Obligation; 

S Toner  3ibmtniftrato?  plaintiff,  againff  Gibfon  SMcnbant,  in  an  Action  Term  ton.  r3  jac. 
of  ©c fit  upon  an  Obligation  •   tfie  defendant  pleabcb  tfiat  tfie  Cmliga*  Reg.  pleading  ot  co- 
tion  ma?  toitfi  Condition  fo?  performance  of  Cobenant?  of  a  ^eeti  poll,  Jg£  1 =■*»> F^  c« 
anfi  pleabeb  tfiat  fie  fiab  petfo?meb  tficm  all,  not  tfietping  mfiat  tfiep  mere.  Cy.  ior.  1  Buis.'s*.  ° 
thereupon  tfie  plaintiff  tie murreo  in  Earn,  anD  tfic  plea  upon  tfie  demurs 
rcr  ma?  abjourneb  from  Odab.  Mich,  laff  to  tfii?  Odab.  Hillar.  at  mfiicfi  ®ap 
tfie  ©efenoant  pleabcb,  tfiacfince  tfie  laff  Continuance,  fcil.  fince  Odab.  Mich. 
laff,  from  mfiicfi  ©ap  tfie  faiD  pica  ma?  continueb  till  tfii?  Odab.  Hillar. 
tfie  plaintiff'?  gibminifttation  ma?  rtbofteb  anb  committee  to  tfie  <©efen* 
banc. 

3ln&  it  ma?  agreeb,  tfiat  upon  tfiefc  Ultijournment?  anb  Continuance?  of  t\^^id«rretki^ 
*©fmurrer?,  tfie  plaintiff  migfit  be  ^on^fuit  at  tfie  ©ap  in  anotljer  €erm,  fmuan«.»fMr  Demur- 
mfiereunto  it  i?  abjourneb,  anb  fip  tfie  fame  meafon  fie  map  pleab  a  pea  ™i°  1  °u. At'op 
puis  darrein  continuance.    Slnb  it  ma?  alfo  agrecb,  tfiat  if  fie  0?  tfie  plaintiff  "*■  pl-4°« 
lfioulb  fierc  tafte  3JfTue,  0?  ©emurr  upon  tfii?  ^!ea,  -pet  tfie  Court  muff  con* 
fiber  alfo  upon  tfie  firft  ©emurrer;  fo?  if  upon  tfiat  ffanbing  confeffeb  bp  tfie 
demurrer,  tfie  plaintiff  coulb  not  fiabc  fii?  Action,  tfie  court  cannot  gibe 
3(ubgment  fo?  fiim,  fiomfoeber  tfic  latter  SltTuc  0?  ©cmurrer  paf?.    25ut  0* 
tficrmife  it  mere  if  tfie  firft  fiab  been  an  S'ff/uc,  fo?  then  nothing  mere  confer* 
feb  to  fii?  ^?ejubice,  anb  tfien  tfiat  fiab  betn  uttetlp  reUnquiffjeb  bp  a  feconb 
Sffue  0?  ©emurrer  j  Quxre.  Carter's  R.  f.  154- 

C  107  )  Cuddington  v erfus  Wilkins.     Cafe. 

CUddington  6?ougfit  an  %<tion  of  tfie  Cafe  againff  Wilkins,  anb  bcclareb,  Anted7.frin.13/ac 
tfiat  1  Martii  10  Jactfie  ^efenbant  fiab  fpohen  to  fiim  tfiefe  Wo?b?,  ^;  9&MCS  % 
viz.  ^e  (meaning  tfic  plaintiff)    i?  a  ^Tfiie^   anb  mfip  mill  pou  tafte  fii?  Pardon  general  or  iy* 
part  5  €0  mfiicfi  tfic  ^efcnbnnt  plcabeb,  tfiat  1  Augufti  36  Eliz.  tfie  plain*  gj-  ™°-  ^j.'jf 
tiff  bib  fleal  fix  ^ficep  of  one  I.  S.  bp  fo?cemficrcof  rfc.   anb  fo  fie  juftifietft  Anc.'<f7:  Aa.  fur  oft 
tficm.    €fie  plaintiff  bp  p?oteftation  faitfi,  tfiat  fie  ftole  not  tfie  ^>fieep,  anb  B- ,0* 
pleab?  tfie  general  parben  7  Jac.  anb  aber?  tfiat  fie  i?  none  of  tfie  pcrfon? 
ejeceptcb.    Whereupon  tfic  ©cfenbant  bemurrcb  in  Ham.    9Sn&  nom  tfii? 
<£erm  it  ma?  abjubgcb  fo?  tfie  plaintiff,  fo?  tfic  mJjole  Court  mere  of  €»pi* 
nion,  tfiat  tfiougfi  fie  mere  a  €fiief  once,  pet  mficn  tfit  Carbon  came,  it  tooh  *  Bml.47.  5yd.  ju 
amap  not  onlp,  poenam,  but  reatum,  fo?  felonp  i?  contra  Coronam  &  dignita-  J3;bi^,*        ' 
tern  Regis.    |3om  mficn  tfie  Sling  fiab  Difcfiargeb  it  anb  parboneb  fiim  of  it, 
fie  fiatfi  cleareb  the  perfon  of  tfic  Crime  anb  Siflfamp,  ltJi)crcin  no  p?ioatc 
perfon  i?  iutcreffeb  but  the  Common^mealtfi,  inficrcof  fie  i?  tfie  i^enb,  anb 
in  mfiom  all  general  liDzong?  rcfibe,  anb  to  mfioin  tfit   ilcfo?iuotion  of  all 
general  (ixncong?  belong?.    2Dnb  there fo?e  ^>uxt?  fo?  defamation  bp  p?ibatc 

M  pcrfon? 


Grobbam  verf. 
°2  Thornborough. 


petion^  in  Spiritual  Courts  are  pardonable  bp  the  &ing,  eben  after  £>tn> 

s  Co.  jo.  tence,  becaufc  though  rhep  be  Hied  fomctime  bp  the  $arrp  griebed,  yet  he  ijer 

not  bur  in  the  nature  of  an  3Info?mer,  and  tfje  Sentence  ig  not  to  gibe  him 

amcn&£  but  pro  falute  anims,  fo?  tfrainplej*  fane.    %na  fo  are  the  j&uitjS  in 

the  J>rar=€bamb.r.    3flnb  to  them  the  f  o^te  of  the  Uingg  ^ardon^  tfte  Chief 

Suffice  then  cited  tmo  2$oofc£,  i  and  2  E.  3.  Fitz.  Corone  281.  ij4.    wherein 

Ant.  67.  charter  a-  n  ig  adjudged,   that  if  in  an  Appeal  of  felonp,  tfte  defendant  Do  offer 

pardon,  b.  z.  €tiaI  h^  ^att\e^  tbi  plaintiff  map  counterplead  it,  bp  Taping  the  «©efen* 

bant  being  app?ehcnded  efcaped,  0?  b?ane  f^ifon.,  inbich  p?cfume0  a  guifti? 

nrtg.  38nd  petthofe  TBcoFijaJ  areruled,that  if  tfte  Jting  pardon  that  T5?eafc.ing; 

of  #?ifon,  the  defendant  (hall  be  refto?ed  to  the  23attel3  and  the  Counterplca 

rahen  atoap.    3Jlnd  pet  the  Heafon  of  the  $?efumption  of  the  d&uiltinefs  ig 

the  fame  after  pardon  ag  it  b)ag  before.    23ut  the  ileafon  of  the  Cafe  i*. 

that  the  HingV  pardon  doth  not  onlp  clear  the  Offence  it  felf,  but  all  the 

^Dependencies,  penalties,  and  ^abilities?  incident  unto  it,  and  that  a? 

5C0.47.a-  «co.     gainfi  the  Appellant,    fo?  though  the  appellant  hath  an  Entered  in  the 

13.  b.  14. a.  o:iginal  faa,  mhichthc  Mints  mould  not  difcharge  atf  againft  hint,  pet  in 

tip  bzeahing  of  the  $?ifon  he  had  none  but  oblique.    3Cnd  it  toag  faid3  that 

he  colild  no  mo?e  call  him  €hief,  in  the  pjefent  €enfe,  than  to  fap  a  flt$au 

hath  the  $ox,  0?  ig  a  ©tllain  after  he  &e  cured  0?  manumiffed,  but  that  he 

8  pad  oeen  a  Chief  01  ©illain  he  might  fap.    %no  it  mag  held  no  great  ©iffe* 

cr.  jac.  57  ■  tenet,  though  this  had  been  a  fpecial  pardon,  and  not  ftnomn  to  the  ^efen* 

dam,  fo?  h«  "luff  tane  h«b  at  his  $*«*  that  he  do  no  Stpan  i©?ong.    3find 

there  is  no  $ccctfitp  no?  life  of  flanderous  Wo)bg  to  be  allotoed  to  Sfffno* 

rants.    25ut  it  map  toell  be,  that  if  a  Sl^an  had  committed  jpellonp,  and 

am.  67-  sv<i.  ja-       got  a  feem  pardon,  pet  another  2$an  not  ftnoming  of  the  pardon  map  jus 

SS'S  miV  the  apprehending  of  fjtm  fo?  felonp,  becaufe  it  ig  SSdbancement  df  3fu* 

reft  tor  Felony.        tticc ;  eben  as  a  common  ©oice  and  fame  i0  a  fufficient  Warrant  to  arrefl 

London.  fg?  f  elonp,  ttjouglj  the  fame  be  not  true i   25ut  fo  it  is  not  to  call  him 

,syd.51.  Faifeim-    €hief,  fo?  that  is  neither  neceffarpno?  adbanceth  no?  tends  toSuftice:  Vide 

prifonment,  b.  16.     refiduum  fupra,  fee  fo?  the  f  o?ce  of  a  pardon  in  parliament,  C.  lib.  8. 13, 14. 

and  mp  ©ifcourfe  upon  it  there. 

Hill.  io  jac.  Rot.  1763  (  ,o8  )    Sir  Richard  Grobham  Knight,  againfi  Thornborough. 

An  Aa.on  of  Debt  Q^t  Richard  Grobham  b?ought  an  Action  of  3£e6t  of  100  ^oundjGf  againfi 
$cUof/«X"Ro?j£  i3  Thornborough  and  other0,  and  declared  upon  a  Seafe  made  at  London  of 
» Bmi.  7j.  Goidsb.  129  tt)e  fll^ano?  of  Leckford  Richards,  in  the  Countp  of  Southampton,  and  of  a  Ca== 
statute  Merchant,  ur.  ^tal  ^fa^  jn  tjje  fanie  countp  of  Southampton,  and  four  Clofesf  ^afture 
to  the  fame  2$effuafe  aDjotning,  Iping  in  Leckford  in  the  fame  Countp  of 
Nomine  pan*  is  not  Southampton,  (jc.  rcnd?ing  120  ^outid^  a  f^ear,  toith  a  nomine  poena:  of  8 
nTaS'lXm'Hutr.  &Wm0  a  ©ap  fo?  |^on=papmcnt,  and  then  ffietdg  that  6c  ^oundtf  roa^f 
2j.  An  100Z. demand,  behind  fo?  half  the  ifar,  at  fuch  a  feaff,  and  fo  remained  behind  bp  the 
fcr'p^'^damm"!  ^Pace  of  a  f  und?ed  ©ap^',  mafeing  40  pounds,  fo  together  the  ioo$ound£. 
divided. Vitenr charge  ®$z  defendant  confefled  tt}e  ©emife,  and  pleaded  an  <£rtent  of  the  Hand  bp 
beotaLoffecr°ncar  Y49  a  ^t^anfler,  upon  a  Statute  acfenotoledged  befo?c  the  ©emife ;  but  fhetoi* 
zTe.ii, ii  ra-.zs-  that  the  liberate  mas  erecuted  after  the  ilent  due,  tohereupon  the  plains 
,  cro.906. 478  p°ft  tiif  demurred,  and  judgment  ma£  gi^en  fo?  him  fo?  the  60  pounds'  iSent, 
cr'. j«!tf?8.  o°Er  becaufe  it  toatf  due  bcfo?e  the  Siberate  executed. 

363.  2Cro.12j.36f.      %ria  though  the  Senfe  »pere  ill  laid  in  the  declaration,  in  a0  much  *& 

ttje  Capita!  ^effuajje  ig  laid  in  no  €obm,  but  in  the  Countp  at  large,  mU 

tljer  can  be  holpen  bp  the  €oVdh  fet  fo?  the  four  clofesf,  foj  the  Sentence  i& 

perferxed  foj  tge  l^oufe  and  finifhed  bcfo?e;  pet  that  fault  being  but  3©ant  of 

^ifne  i.S  cured,  becaufc  the  defendant  hath  confeffed  the  Heafe. 

*  want  of  vifnc  hurts     *  23ut  fo:  tl)e  40  ^ound<$  ^ain,  it  toag  adjudged  againff  the  plaintiff, 

r^  S(f«hAther"  Ofeanfc  he  laid  no  actual  demand  of  big  Sent  at  the  ©ap,  toithout  tohich 

Mauer.  iCro.izj.  1  a  ^>ain  i0  not  fo?feited.    €hough  a  demurrer  confer  the  faa  tocll  plead* 

Roii.  4*9.  mo.  3j8.  f&?  pEt  jf  tjjj,  ^eferibant  here  had  demurred,,  he  might  haue  tafecn  SUdbans1 

see'inha  s"'  foV'    tagc  of  the  ill  Japing,  but  here  the  defendant  did  both  admit  the  Scafe  b^ 

inches  cafe:  obferve  pleading  the  <BWiit  to  defeat  it,  and  ptt  mo?e  did  confef^  it  dircrxlp  bp  a 

i™  20. fo! 5£  bene  &  verum,  &c.    Sllnd  a  2lcafc  fo  made  ig  good. 

6  8  6. 

2  Thomas 


Virely  verf.  ~?  Slawney's 
Gunftone.     \  Cafe. 


(  109  )  Thomas  Virely  tgainft  Roger  Gunftone, 


Subgmc 

Qt0  to  the  ,j§l)crifF  Of  Norfolk,  tlJUSf :   Pra>ceptum  eft  Vic.  quod  per  facramentum  3'9-  4  Co. is*.  £ 

duodecim  proborum  &  legalium  hominum  de  Balliva  fua  diligenter  inquirac  qua: 

damna,  &c     iBtjci  cuyon  tl)C  ^>l)friff  rcturneO,  Quod  mandavit  johanni  Gefting-  Bre'f  *  Br.  .9.  inqn?- 

ham  Ballivo  libertatis  Rad.  Hare  mil.  Hundredi  de  Blackclofe  cui  execut.  prad.  brev.  queft  o^oEy  f" 

totaliter  reftat.  fiend.  &  quod  alibi  infra  Com.  prsd.  per  fe  fieri  non  potuit.    Qui  Buiy  of  Liberty. 

quidem  Ballivus  fie  fibi  refpondit.    3GnO  fo  itt0  Ooton  an  $[nqiiiQtton  bcfoje  ujc 

25ailiff,  anb  f  o?rp  ftounbtf  ©amage£.    hereupon  a  IS?it  of  €rro?  toag 

brought  into  the  <£rcheq..  Chamber,  and  agrccb  op  all  the  Sflubgtfi  tijat  the 

ficturn  toa£  Snfufficient,  fo?  it  toag  apparently  untrue,  anO  againff  Sato, 

betaufe  tf)c  Warrant  toa£  birrctcb  to  tfje  Sheriff  tjimfelf  to  be  executed  in 

anp  §&art  of  big  &hi«*,  anb  no  ©enue  containeb  in  tljijef  Snqueft  of  Office,  Return  of  a  sheriff 

a.tf  there  ijf  in  other  1Mvit0.  tobicb  intitleg  the  23ailiffa  of  2ltbertic£.    23ut  falfei"Law. 

pet  tlje  Court  tooulo  not  reberfe  the  Sjubgment,  becaufe  there  toere  Oiberg  20-0.319. 

of  the  line,  60th  in  the  Jtins'^  TSench  ano  Common  §91ea£,  cfgcdalln  in 

Suffolk  anO  Norfolk  in  later  €imc£. 


C  no)  Slawney'/  Cafe. 


Co.Ba. 


1$  the  $?rrogatibe  Court,  Mt  John  Bennet  tfie  SfuOge,  acco?btng  to  the  pafch.  ,9  fac.  in  Co. 
Cuffom,  bath  taftcn  'BonDjsf  of  one  Slawney,  upon  granting  of  an  3fibmi*  £  "  *as  adjudged, 
nidation  upon  the  ConOition nfual  ttjere;  unjereof  one  10,  that  the  mmu  S0„c«^l' 
nitfrato?  ffiall  Oifpofe  of  the  .Surplufage  of  tlje  45oobjBS  after  the  ®ebt£  anO  ted,  the  ordinary  hath 
Segacie0  paib  acco?bing  to  the  bircrtion  of  the  Court,    hereupon,  the  S»*  TlSFStuV 
teftate  habing  left  a  Mife,   to  tohom  the  SHominiftration  toa£  committeO,  Goods  to  the  children 
the  3juogc  bib  note  finb  a  &urplufage  in  her  £anO£,  ano  OiO  Sentence  that  tJ£S5§  tbhUe 
flje  ujoulO  gibe  certain  |&o?tion0  to  certain  of  tlje  Itin0?e0  of  her  ^u£OanO,  star,  of  z,  h.  s.  they 
Being  not  bi0  Chilb?en,  tohereupona  $?ohibition  toa£  p?apeb  in  ficr  behalf.  JJ^JXa^Vr 
3Gnb  the  Court  toa$  of  clear  Opinion,  that  tobereag  tlje  &taU  of  21  H.  8.  101.   v.  winch  rZ 
appoint^  the  310inini(Iration  to  be  granteO,  tfc.    3HnO  t&at  tfie  <©?0inarp  p?,tshnA  Jhe  Power 
fijall  taue  ©uretieifli  fo?  tlje  SllDminiftration  of  the  aooOs?  of  tfle  ©eaO,  t&at  SeteSSj^'S 
tlje  <©?Oinarp  map  not  impofe  anp  otljer  0?  furtljer  ConOition  upon  tlje  ISonD,  ^°?dso{  the  inteftate. 
anO  t&ouglj  tlje  <©?Dinarp  toiil  p?ctenO  that  tfie  true  31l0minijlration  men?  STit&r'iSt 
tioneO  in  tfte  .-Statute  M  to  be  ertenOeb  a$  toeH  to  tbe  i©ifpofition  of  tlje  £urs  Mefmeca.  pa,m.  m. 
plufage,  a0  to  tfte  &ebt$  anO  aegacie^,  pet  tijat  ig  not  unOer  tljeic  SfuOg-  «  p«S'  "i  "f y' 
mentj  foj  tfyep  muft  tafee  tljeir  25ono  acco?0ing  to  tlje  Sato ;   anO  toljnt  it  10  Jones,  218.  winch,  a. 
fuel)  tlje  leaning  anO  <SrpoCtion  of  tlje  Statute,   anb  of  tlje  ConOition  of  «ft^  JiASlS 
t^e  Obligation,  botb  are  to  be  juOgeO  bp  tbe  Courts  of  Common  Sato,  staf.n&ijcar.?. 
3flno  31  faiO,  that  if  a  Stfan  obferbe  Voell  tfte  Statute  of  21  H.  8.  cap.  y.  he  ^;l0-deDmba' 
ft) oil  perceiOe  bp  preferring  tbe  Wile  anO  CljilO?en  to  tbe  ^HOminifiration 
tbat  the  Statute  OiO  imitate  tlje  QpinO  of  the  gintclf  ate  to  prefer  them,  that 
it  10  Itbe  he  tooulo  h^^e  p^efcrrcOj  if  fje  h^b  maOe  a  will,  turjuii  mult  be 
bp  gibing  the  ^9:ofit  of  the  <£fiate,  aub  not  onlp  labour  anb  ©clour,  in  hu 
tng,  anb  being  fueb,  to  bjing  in  anb  befenb  the  aBfiate,  anb  then  to  gibe  r     , 
thi^toalt  ^otoer  to  the  <©?binarp  to  gibe  the  £urplufage  tohcre  he  mill.  noJcr!  *. it us' 
Co  tohich  Opinion  anb  JEEeafon  the  reff  of  tlje  3Iu0gc£  bib  incline.  Infra.  191. 

25utpet  theCaufc,  toiththe  Confetti  of  j6ir  John  Bennet  himfclf  toa^  «*  H«iy,«. 
ferreb  to  the  <&?Oer  of  Serjeant  Harris  anb  Ilutcon,  tohotoere  of  Count'el  fo?  the 
pjohtbttion. 


M  2  Spendlow 
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54  Smith.  S  Oxenbridse  and  his  Wife. ' 


(  in  )  Spendlow  aga'mfi  Sir  William  Smith, 

Dilapidations.  C?Pend!ow  Marfan  Of  Skiton  in  Norfolk  fueS  Jbtt  William  Smith  of  Effex  <&KZ> 

I  ro.'^s.  Ant'        i3  nito?  of  one  Smith  the  laff  $arfon  tftcre  fo?  ©ilapidationS,  in  tfjc  Slccfje^r. 

3ltnd  among  ot&er  tfjings,  tljere  toaS  a  4&ue(iion  about  a  Heafe  fo?  f  ears?, 

ro||icft  toas  altedged  to  Be  taken  Bp  @»ir  William  Smith  in  ftis  otnn  $ame, 

But  codenoutlp  in  >€mU,  ants  fo?  tfie  We  of  tfte  faid  Smith  sfie  $arfon,  mftetes 

I  Siiiii!  BuT^s'd  «P°il  r*KP  fcuould  put  £ir  William  Smith  to  Bis  <©atft,  to  anftoer  concerning 

R.f.48.  ro.  1.  k.    tfte  Couin ;  taijereupon  tftc  (ffourt  granted  a  l^oftibition  quoad  dramming  of 

Iz'mmTS'  '  c°*  ftim  uPon  &$  ®at*5  concerning  tfte  CoBin  ;  fo?  tftougft  tfte  original  Caufe 

court Eccidiaftiwi     Belong  to  tftcir  Cogni3ance,   pet  tfte  CoBin  and  fraud  is  Criminal;    and 

HZenteuponnoaathDe*  £flc  Aborning  of  it  to  Be  bona  fide  is  puniffiaBIe,  Both  in  tfte  ^tar^fiam&er, 

and  Bp  tfte  penal  ItaB)  of  fraudulent  *SE>iftS,  anD  tfterefo?e  not  to  Be  erto?t* 

faZoMmeSftaSta     C0  0Ut  °f   &imfc!f  °P    ft**  ^at&«      &$*  ^  tfEpOfftfOIl   Of  tfte  £fatUtC  1 3  Eliz. 

twe.  Noj.151.  '     cap.  10.  of  ©ilaptbationsf,  anB  mftat  ffjall  Be  €odin  0?  not  mitftin  tfic  Sato, 
reffs  not  in  tftcm  to  judge,  But  in  tBe  courts  of  Common  Eato. 

(112)  Edward  Skeat  aga'mfi  Oxenbride 

and  Etheldred  his  Wife. 

wv  Tr  «rac     fT  Dward  Skeat  fyougftt  an  Action  of  Watte  againff  Oxenbridge  anb  Ethel- 
Regis.  Rot!  4sp.  Mo.  JL-j  dred  ftiS  Wife,  antl  tfte  Writ  maS  De  omnibus  terris  &  Gardinis  in  L.  de 
*7c    '/'n1' Z4'*       <luibu5  Edwardus  Skeat  gen.  jam  defunftus  fuit  feifitus  in  domin'  fuo  ut  de  feodo  & 
fie  inde  feifitus  exiftens  poft  quartum  diem  Febr.  An.  27  H,  8.  inde  feoffavit  Edmun- 
dum  Slifield  &  al.  ad  ufum  prad.  Edwardi  Skeat  defun&i  &  prajd    Etheldred  pro  ter- 
mino  vitarum  eorum,  &  eorum  alterius  diutius  viventis,  &  poft  deceflum  praed.  Ed- 
wardi  Skeat  defunitl,  &  Etheldred  tunc  ad  ufum  hsredum  de  corpore  prsdifti  Ed- 
i  Cr.  131,14?-  wardi  Skeat  defun&i  procreand.  fuper  corpus  prsed.  Etheldred.    Sfifter  a  ©erditf 

upon  Suite  nul  waft  found  fo?  tfte  plaintiff,  €rcepuon  ttiaS  taken  to  tfte  Writ, 
Becaufe  Be  did  not  lap  tfte  feoffment  to  Be  ma&e  to  tfte  feoffors  anD  tfieic 
^tu0,  tDitftout  tofiicfi  tjjere  coulB  Be  no  Slnfjeritonce  in  Ceftuy  que  ufe,  anB 
Bp  tfircumfiance  anB  Confequcnce  no  ©if4n&ecifon,  a^  tfie  Saion  of  H^afte 
imports,  toliicB  teas  agrceB  to  Be  true,  fet  it  toas  ju&geD  fcn  t&e  paintiff> 
Becanfc  tfte  Clerhg  of  t^e  Cfiancerp  affirmeB  anb  ^jetoeB  tfteir  $©00^  tfjat 
tBep  ftaB  ufcB  tljis  f  o?m  ali»ap0  in  tftat  Cafe  fince  t&e  mauing  of  t&e  ^ta? 
tute,  351nB  tfje  declaration  pjocee&eB  furtBer  in  tftat  Cafe,  anB  laiB  t&e 
^>eiGn  in  fee  ag  it  muff* 

■Wtlt4hftYcfaC^wed     ^°  notz>  a  ncto  *®pt  in  tBe  f  c?m  allotoeB  toanting  ^uBflance,  Bp  tBe 

bny  rearon  of  Praaice.  lattice  ftnce  it  came  in  me.  tfjongB  it  %z  late,  fo?  tfje  r  laintiff  in  tfiis  cafe 

Brief  general  and      might  ftaBf  Bab  jjt^  mnt  gttiecal,  anB  tfoen  tfyext  fjaB  Been  no  OSueftion  of  it, 

court  special.         f0?  tfte  general  Mrit  IBoulD  Bade  Been  maintaineB  roitB  a  fpecia!  ^eclara* 

tion,  as  it  is  common  in  manp  Cafes*    5HnB  tBe  lifte  ^eO&ent  InitB  tge 

g^ineipal,  mas  fBetdcB  Bp  Brownlow  7  E.  6.  Ter.  Pafch.  Rot.  918  inter  Gaw- 

nium  Carew  mil.  &  Thomam  Carew,  Elizabetham  fa  fern  in  waft. 

Vide  fo?  tBe  lifte  upon  a  Writ  of  Cui  in  vita  39  H.  6.  38.  Fitz.  N.  B.  19;.  M.  8. 
E.  3.391. 
Tan  by  what  words.  <-|n  tBJS  Cafe  it  mas  BolBen  clear,  tBat  Etheldred  the  Wife  %ab  But  an  €* 
Hate  fo?  life,  anB  tftat  tBe  Entail  and  gfnBeritance  Bp  tfje  f  02m  of  SiimV 
tation  fuper,  relied  onlp  in  tfte  ^usBand  Edward  Skeat.  gft  is  all  one,  as  if 
it  Bad  Been  haeredibus  Edwardi  Skeat  de  corpore  fuo  fuper  corpus,  &c. 


Earl 
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C  113  )     Earl  of  Cumberland  againft  the  Countefs  Dowager. 

EStrepment  juDicial  teas?  aroarbeb  out  of  t|)e  Court  to  th£Co?oncr£  of  tp  Eiirepment of  diversf) 
County  of  Weftmoreland  in  the  Motion  of  3©aflc,   B?ougfst  bp  the  €atl        '  5Co-"J-b- 
of  Cumberland  again  ft  tile  CsuntiTg  Dowager,  became  t'$t  €atl  tea.3  Sheriff 
of  the  fame  ©Ijirc,  bp  uJijicij  WLtit  the  Co?oncr£  Icocre  commanbeb  to  fuffee 
no  Watle  to  be  Done  in  the  Sanbgs,  @c. 

JSoro  this"  €erm  #atb  teas  mabe  in  Court,  that  the  SaDies"  people  ftab 
bone  iBaffe  after  tfjie  3B?it  publinieb  ana  rank  hnoVon  unto  them,  pet  t!?e 
Court  hjoulb  not  commit  them,  becaufc  it  toas"  not  a  iB?it  Directed  imme* 
Diarelp  to  t$c  Eabp  anb  §ez  jlerbants'  commanding  thcni  to  Do  no  S©afte 
as'  it  might  babe  bem,  ana  then  it  hab  Been  immcDiatc  Contempt  to  tSjc 
Court.  23ut  here  tljc  Coroner  l)imfelf  ig  to  p?ooibc  againfi  tJje  Wafic  By 
taking  poffe  comitacus,  if  there  be  no  0emeby  0?  tfje  lifee. 

(  114  )  Day  i/erfus  Savadge.    Trefpafs.  Browniow.Tr.  izjac. 

v         ^   '  J  J  &  .    r  Rot.  619.   Cuftomoi 

.  London  to  cercifie 

MAtthew  Day  Brought  on  ^fiction  of  ^mpafs"  agamft  John  Savadge  fo|  their  cuftom  upon 
taking  ntoap  a  23ag  of  $utmcg£.  €he  ©cfenbant  pieabeb  ttjat  tl?e  ^ou:mo.  t^ 
Citp  of  London  is  an  Ulncicnt  Citp,  anb  fo  haD  been  €imc  out  of  S^inD,  Jones, "4u. 
ano  tfjat  the  a$apo?,  Citizens?,  anD  Commonaitp  hob  been  all  that  ^Timc  a  2Ro-w> ?8°- 
Co?po?ate  23obp,  anD  fcifcD  of  a  25ann  0?  JlDfjacf  in  London  callcD  Queen- 
Hithe,  anD  bp  all  that  €ime  babe  ufeD  to  ftab£  anD  tanc  fo?  4BcobS  lata  up* 
on  the  fame  a©barf,  to  Be  couoeyeb  from  thence  bp  iteatet^  of  §5erfons  not 
Sarofullp  thereof  bifchargcb  Wharfage,  that  ig  to  fay,  a  £^alf^pennp  fo? 
eberp  3£>o?tetg  2Surthen  there  laiD  to  Be  fo  conbepcb,  ana  fo?  ©efauit  of 
§&apment,  to  bifirefcs  fuch  siBoobs  upon  the  faiD  Wtyatt,  Bp  a  jpcrfon  bp  the 
&$apo?  to  Be  appointcD,  fo?  the  Collection,  anD  then  fhefag,  that  ttoo  ^er^ 
fon£  uimnotun  brought  tiuo  $o:ters  25urtheh£  of  the  ©oobs"  of  the  faiD 
plaintiff,  Being  no  perfon  Satofullp  DifchargcD,  tohereof  the  "Bag  of  jjlut* 
meg£  in  <©ueftion  toajss  part,  anD  laiD  them  upon  thefatD  iBIjarf  to  be  con^ 
BepcD  bp  abater.  SnD  that  t|e  3NfenDant  being  appointeD  Collccto?,  ^c» 
DemanDs*  ttoo  ^alf^ence,  anD  becaufe  thep  twere  not  paiD,  DijlraintD,  (f c. 
&g  toag  Samful  fo?  him  to  Do :  She  plaintiff  Bp  toap  of  "Replication- con^ 
feffeD  all  the  25ar  in  general.,  anD  laiD,  tljat  tuttfjin  the  faiD  Citp  there  ma£, 
anD  €ime  out  of  Sl^iuD  hab  been  a  Cuffoni,  that  ail  tbc  freemen  of  the  faiD 
Citp,  haD  been,  anD  ought  to  be  DifchargeD  of  the  faiD  ^apment  of  ll^har^ 
fage  of  their  C^ooDiSf,  anD  afcetreD  that  he  to&g  a  freeman  of  the  faiD  Citp, 
dc.  €he  faib  ©efenDant  raiD,  that  there  toag  no  fuch  CuRom  Bsithin  s:j? 
faiD  Citp,  &  hoc  paratus  eft  verificare  ubi  &  quando,  &  prout  Curia  confidera- 
verit :  3tnD  tijen  aDD$  a  j&urmife  thu^  :  Super  quo  praed  Joh.  Savadge  dicit  quod 
in  civitate  pr«d.  there  i£,  anD  €imc  out  of  a$inb  hath  been  a  Cufiom,  that 
tnhen  flop  ^jiTue,  ®n  upon  anp  Cufiom  of  the  faiD  £itpig  joineD,  though 
the  a^apo?,  Commonalty,  anD  Citizens?  be  #artie^  to  tlje  Action,  the  ffld$* 
0?  anD  3lloermen  of  the  Citp  habc  ufeD  to  certifie  to  the  S'uffieesf  the  Sruth 
of  fuch  Cufiom ;  anD  that  the  faiD  Cufiom  anD  all  other  Cufiomaf  of  tEje 
faiD  Citp,  Bp  3Uutho?itp  of  parliament  in  the  febenth  #ear  of  Richard  the 
feconD  \t\ag  conftrmeD.  31nD  prapeb  the  ifling'^  W}it  to  the  9i9ayo?  anb 
Slllbcrmen  of  the  faiD  Cirp  to  ccrtiSe,  $t.  3finD  the  faiD  paintiff  faith, 
that  the  faib  Sfffue  ovr.^t  to  be  trseb  bp  Swrp,  anb  not  bp  Certificate,  anb 
that  fuch  Cufiom  allebgeb  bp  the  ©efehbant  fo?  the  €rpal  bn  Certificate  uc 
fupra,  is  againfi  th^  ^-to  anb  common  ileafon,  anb  p?apeth  ^lubgmcnt, 
anb  thatttlje  Caufe  map  be  tcieb  bp  3turp,  rohereupon  the  ©cfenbant  be? 
muEretft. 

^ilfter  fome  Srgumem^  at  the  23ar  pro  &  contra,  mherctn  nothing  toa$ 
quefiiancD,  But  whether  the  Cufiom  in  this?  fpecial  Cafe  mere  goob,  that  the 
9^opo?  anb  SSlbctmm  ftoulb  certifie  a  Cuftom  tohich  concerncb  the  ^nfercfi 
of  the  Co?po?ation  rubers  of  they  mere  a  Fart. 

iZfyc  Court  noto  being  ogreeb  DetermtncD  to  gibe  9[ubgmcnt,  anb  intreat* 
ebmc  to  p?onounceit  fo?tljcm  nil,  anb  fo  roc  gabe  lubgmcnt,   that  thi^ 

Cuftom 


8,  Day  verf. 
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Cuftom  mag  not  to  Be  tcpeD  Bp  Certificate,  Dm  Dp  tlje  Slurp,    rofiereof  % 

•  cr.  517.  ga\je  three  &rafon0. 

1.  €he  firft,  that  it  mag  not  property  a  Cuftom,  But  a  Jlind  of  ^efcription, 

02  in  tjje  Mature  of  a  ^efcripfion,  ant)  tijen  deaelp  it  mag  not  mitftin  tfteir 
Cuftom. 
2-  £econdIp,  tftat  it  mag  no  fuel)  Cuftom  a£  toag  mitftin  tfte  ftrafon  0? 

leaning  of  that  fpecial  peculiar  f  ojm  of  Ccpal  op  Certificate,  that  toagt 
granted  anD  ufed  in  London. 
3.  Cfurblp,  it  mag  againft  might  ant)  3(uftice,  and  againft  natural  gquitp 

to  allom  them  their  Certificate,  mhercin  tftep  are  to  trp  anD  judge  their  omn 
Caufe. 

^y'anSge^heir     $*  t0  r*>c  firR  if  t*  apparent,  that  ag  Savadge  pleadg  it  for  tfte  Citp,  it  i$ 

own  care,  cuftom  a  meet  3&?efmption  in  the  Corporation,  anD  if  fie  had  joined  unto  it  (ag  fte 

N«u?etndPDtfference  ou^t  to  hade  doncj  tfte  #oint  of  ©ifeftarge  of  Ctti$eng  erp?eflp,  as?  fie  DiD 
generallp,  unDer  tfte  |lame  of  $erfon  difcharged,  it  had  Been  a  meet  intire 
3&?efcripcion  throughout,  anD  fo  pleaded. 

$om  though  i)c  omitteD  tftat  #att,  pet  tnhen  it  corned  to  Be  ffietoed  on 
tfie  other  <f>i0e,  if  it  be  true,  it  appear^  to  Be  a  branch  of  tfte  faiD  $refcrtp= 
tion,  ano  of  the  fame  Mature,  ant)  no  Cuftom. 

3QnD  pet  it  i£  true,  that  being  pleaded  apart  Bp  it  fclf  Bit  tfte  SInhaBts 
tantg  asf  to  a  ©ifeftarge  of  freemen,  it  muft  Be  pleaDeD  Bp  toap  of  Cuftom, 
anD  not  Bp  toap  of  f^efeription,  not  Becaufe  of  the  Mature  of  the  €hing, 
But  Becaufe  tfte  freemen  cannot  f^cfcriBe  in  tfjrir  $erfong,  anD  therefore 
are  aHototD  to  lap  a  Cuftom  fo?  their  vDtfcftarge,  fo  tftat  naturallp  a  $it* 
fcrtption  or  a  €fting  p?efctiptiB!e  ig  fo  to  Be  laiD,  mftere  Bp  Sam  it  map 
Be,  anD  not  Bp  map  of  Cuftom,  anD  m|je?c  it  cannot  Be  Bp  Sato,  anD  there* 
fore  10  pleaded  Bp  map  of  Cuftom,  tfte  Mature  of  tfte  Cfting  ig  not  changed, 
But  remains  ftill  a  Preftription  in  h.ig  UinD,  though  it  Be  allotoed  to  Be 
pleaDeD  Bp  map  of  Cuftom  for  3&cccfiUie£  fafte.    SUnD  thig  Seaming  appear^ 

,  inft.3-b.  iCr.iji.  toell  in  Gateward's  Cafe,  Co.  lib.  6.  s9  b.  mftere  it  appearg,  tftat  a  €fting  Ip# 
ing  property  in  prefcription,  ag  Common  DiD  in  tftat  Cafe  Being  an  $Inte* 
reft,  rohich  mull  inftere  in  Tome  2$oDp,  cannot  Be  pleaded  Bp  toap  of  Cuftom., 
nor  cannot  ffanD  Bp  Cuftom  mftere  it  cannot  ftanD  Bp  ^ifcription,  ag  there 
tftep  mould  ftabe  made  it  for  SnfiaBitantg,  that  are  not  permanent  to  pje* 

+ca  31,31.  ferihe,  But  pet  Common  for  coppholderg  in  tfteSord'g  <^oiI  ig  allomeb  to 

Be  pleaDeD  Bp  Cufiom  for  $leceffitieg  fane,  mftere ag  in  tfte  ^oil  of  another, 
it  muflr  Be  laiD  Bp  ^r efcript ion  in  tfte  %o:H}  anD  pet  tfte  Mature  of  Both  i$  a 
prefcription. 

25ut  a  Scatter  of  ^ifeftarge  ajf  tfte  principal  Cafe  i$3  anD  ^ifenarge  of 
€itfte£,  a&  Gateward's  Cafe  fapjS,  map  Be  laiD  Bp  map  of  Cufiom,  fo?  tftat 
i0  not  an  S"tereft,  But  an  ademption,  not  Podtive  But  Privative  of  tfte  gene^ 
ral  ^offeOlon.  &o  it  i^  indeed  But  an  <£rception  out  of  tfte  finterea,  and 
in  €ruth  fhoulD  Be  fo  pleaDeD  a^  in  the  Principal. 

€o  tfte  feconD  point,  tftijsf  $iibiUQe  of  London  i£  to  Be  unDetQooD  of 
fucft  cuftonijff  a0  are  of  tfte  Mature  of  local  Earn?,  peculiar  Hato^  for  tftat 
Cttp,  general  to  all  tfte  Citizens?,  Differing  from  the  general  Sam  of  tfte 
JJingDom,  fucft  ag  Littleton  call£  in  fti.tf  Cftapter  of  burgage,  the  Cufiom^ 
and  Hfage^  in  manp  SEorougft$r  -,  and  fample£  tftem  tftat  tfte  pounget  &on 

Cuftoms  in  London.  IgftU  ^nfterit,  tftat  tfte  Jisaife  ffsall  ftafte  the  toftole  Sand  in  Corner,  and 
tftat  their  l^oufc^  and  Sand£  are  debifaBle,  fuch  are  the  Cuffom£  in  London, 
of  foreign  Attachment,  7  E-  6.  Dyer  8j.  &  ;  Eliz.  Dyer  196.  and  the  Cuftom 
f  E.  4.  fo.  30.  that  if  a  i&eBtor  Become  f  ugitioe,  he  map  Be  arrefrcD  Before 

3  cr. 409. 8 Co.  iz*. a  tfte  ©ap  of  ^apmeiit.  31nd  Co.  y.  lib.  fol.  82.  Snelling's  Cafe,  tftat  if  one  €U 
ri^en  Be  indebted  to  another  in  a  tingle  Contract,  it  fftall  Be  equal  to  on  ©5 
Dyer, 2+7. a.  utra.  Bligation.  3llnd  21  E.  4. 16, 74, 7 j.  3Cnd  21  E.  3.  46.  a  good  Cafe  to  tfti£  be* 
rp  f&urpofc,  tohere  in  an3ftfli?e  of  freu)  force,  in  tfte  Court  of  Oxford,  ittoa£ 
plraDcD  tftat  tfte  Cuftom  of  tfte  €oum  ma$r,  tftat  if  a  O&an  ftad  ^offeulon  of 
Sandjet  Bp  40  Wethg,  fte  could  not  Be  put  out  But  Bp  tfte  3itng'£  HB?it,  mftere.- 
upon  tfte  other  mould  fta\ie  taken  gjffue  no  fucft  Cuftom.    S3ut  it  ma£  refold 

*  era  J17.  bcD,  tftat  tftiief,  being  the  Sam  of  the  Citp,  mass  not  to  be  tricD  Bp  Surp,  But 

Bp  tfte  S"Dgcg  ag  a  Scatter  of  Sato,  anD  fo  inDecD  in  nature  of  a  demurrer. 


38nd 


Day  verf.  ? 

Savadge.    $  7 


3!nd  tfjc  fteafon  tftercof  10,  tfjat  rftc  3fut»6£?"  of  ^crP  $lace  aw  fuppofcd 
to  fcaric  ftnottilcdgc  "of  r&c  Sato£  of  tfte  $lacc  toficreBp  tftep  do  Sludge,  anD 
to  (jade  Cuftomarieg  among  rftem.    5Jlna  tljerefo?c  in  £tut£  in  tfteit  otora 
Courts?  do  determine  tfteni,  fl$  tfte  S"03^  at  tfte  Common  Sato  do  in  tfte 
$iing'£  Courts  judge  tfte  general  Cuftomsf  of  tfte  toljole  Jiingdom,  being  tfte 
Common  Ham.    2flnO  fo  in  London  Bp  fprcial  $?tdilcdgc  tftep  ccrtiffc  alfo 
rfteir  Cufiomtf  of  rfti£  Mature  into  ttje  $iing'£  JBKIIC&  toftictj  otfier  'Sotonsf 
Do  not.    T5tu  tfjeir  Cuffomg,  rben  tSjofc  tftac  are  tftcir  local  Sato;?,  are  nU 
able  Dp  Slurp,  if  tftep  come  to  -Jfiuc  in  tfte  Siing'j?  Court*?.    3£nd  agreeing 
toitft  tijiflf  toa£  found,  anD  fljetocd  a  ^jeeedent  Mich.  37.  38  Eliz.  Rotulo  418. 
in  tfte  Common  pic  a  .3  London,  bettoccu  Bilford  plaintiff,    anD  Lowe  ©efeits  a  r0  siK 
dant,  in  an  SRction  upon  tfte  Cafe  foj  certain  f^arcelg  of  $late.    3find  tfte 
"JSfut  toasf,  toftctfier  tfte  Cuffom  of  London  toere,  tfjat  there  toa£  a  Common 
a^aruet  in  London,    fo?  all  >*5oodg  in  all  open  £ftop0,  all  ©apje?,   except 
^undapg  audJj^olp  ©ap£,  from  tfte  j&umriffng  to  tfte  ^un^fet;  anD  con* 
eluded,  Et  hoc  parati  funt  verificare,  ubi  &  quando  ac  prout  Curia  confideraverie. 
2lnd  tljen  tfte  35efendant£  maDe  tftcir  ©urmife  fo?  tfte  €rial  of  tfteit  Cu*  Cuftom  of  London  to 
from  up  tfte  2t?otttfi  of  tfjeic  Seco?ber,    anD  p?apeD  a  SUrit  acco?Dinglp:  wBidrKdS ?* 
31nD  it  toa£  gcanteD  returnafile  in  €rinitp  Ccrm,  anD  continueD  per  non  mi-  Cr.Car.ji7. 
fie  bre.  'till  O&abis  Mich.    3find  tftcn  it  i0  entred,  tftat  tfte  Conclufion£  of  tfie 
©efcndant£  i^lea,    ougftt  to  ftatre  Been   Et  de  hoc  ponic  fe  fuper  patriam, 
toftcrcupon  tfte  plea  toa£  fo  maDe  anD  SifTue  tanrn,  anD  upon  Venire  fac.  Jones  4u. 
to  tlje  £>fteriff  of  London  founo  fo?  the  plaintiff,  anD  Bad  Sfudgmcnt : 
OTftictj  i0  a  ffronger  Cafe  tftan  tfji£  at  trjc  23ar. 

3!lnD  furtfjer  in  tfie  principal  Cafe  it  cannot  p?oprrlp  Be  faiD  to  Be  a  Cu* 
(torn  of  tfje  toljole  €itp,  no?  fo?  all  tfie  Citi5enjS  petfonallp,  a£  all  tlje  £u* 
(tam0  in  ttje  nature  of  aiatojsf  are,  anD  a&  the  f  o?m  of  £u?mife,  fo?  tlje  €ri* 
al  dotjj  impo?t,  fo?  it  concerns  onlp  tlje  15oDp  Co?po?ate  of  t^e  Citp,  anD 
ttje  $laee  Queen-Hithe  onlp  toljere  tlje  $?ofit  arifetlj,  anO  tohere  tfte  ©tffrefjsf 
t^  to  Be  taken  fo?  it. 

%g  to  tlje  ttjiro  l^oint,  tfje  TBoofeief  are  full,  tfjat  CftalUnge^  are  allotoeD, 
tofjere  t^e  SlTue  conccrnsf  a  Citp,  0?  Co?po?ation,  anD  tfjep  are  to  mafee  tlje 
flannel,  0?  toljere  anpof  ttjeir  25oDp  Be  to  go  on  tfte  3f»r?>  0?  anp  of  JUin  cQ.L.i7r, 
unto  tljem,  ttjougtj  tlje  XoDp  Co?po?ate  Be  not  Dircalp  ^ortp  to  ttji^f  ^Suit, 
fo?  tofjictj  ^urpofe  fee  15  E.  4. 18.  28.  aft  18.  21  E.  4.  n.  toljere  a  ©ean  anD 
C|apter  B?inging  an  SUfftje,  a  5[uro?  toajtf  cftatlcngeD,  Brcaufe  fte  toa^f  *B?o* 
tftcr  to  one  of  tlje  Prebendaries. 

^oto  if  fuclj  CftallengejBi  Be  allotoeD,  toftere  an  Sflttaint  lie^  fo?  a  falfe  ©cr* 
Bict,  mucft  mo?e  ftere  tofjere  tljere  isf  no  Wap0  to  reberfe  a  falfe  Certificate, 
anD  pet  it  i$  true  tftat  tBc  Certifirarc  i£  no  juBicial  Wet,  But  S^inifircrial. 
SfinB  r^erefo?e  if  tfje  Certificate  Be  jfalfe,  tfje  #artp  ffiall  IjaBc  ftisr  UcmcDp 
Bp  vision  of  tlje  Cafe,  anD  tfjat  not  againfr  ttje  j5cco?ber,  But  ogainff  tfte 
a|apo?  anD  ^llDermen  -t  fo?  it  i$  ttjeir  Certificate  Bp  tftrir  j5eco?Ber,  anD  fa 
i0  tlje  pleading  anD  ^urtrrife,  and  ttje  J©?it  to  ccrtifie  i&  a  i©arrant  to  tftem, 
totjicij  tafeejet  atoap  one  defence  maDe  againff  ttjeir  $artialitp  to  tftemfelbe^, 
tfjat  tftep  DiD  not  certifie,  But  ttjeir  fteco?Dcr.  3H^  toljere  a  «©?ant  ijsf  of  a 
Cognisance  of  $Iea£  to  be  tjolden  Befo?t  t fie  ^tetoarD  of  tfje  ^ancce,  Hcec  tlje 
<!5?antee  fuerit  pars,  But  tfierc  tfie  ^>tctoorD  i0  giuDge  fjimfelf,  and  not  tlje 
<a?antee,  a0  ttje  JiingV  Sudge^  arc  Bettoecn  tjim  anD  tfte  $artic£,  But  tjetc 
tfjr  0eeo:der  10  But  tftcir  3^outft  to  fpcan  fo?  tftem,  a0  tftep  Command  tjim. 

'2Bp  tftat  tofticfi  ftatft  Bern  faid  it  apprar<^  tftat  rftouglj  in  pleading  it  toere 
conferred,  tftat  tfte  Cuitom  of  Certificate  of  tfte  Cuftom£  of  London  10  imi&rjt 
mcD  bp  parliament,  pet  it  made  no  Cftangc  in  tftt£S  Cafe,  botft  Becanfc  it 
i0  none  of  tfje  Cuffom£  intended,  and  becanfc  etocn  an  9ct  of  parliament, 
maDe  againjt  natural  €qttitp,  atf  to  mafee  a  S$a»  Sn^ge  in  hi*  oton  Cafe,  srar  cannot  etebi;rt» 
10  Bold  in  it  fclf,  fo;  Jura  natura  funt  immucabilia,  and  tfjep  are  leges  leguro.        ralTquitf^  n^ 


Laftlow 


-a  Laftlow  verf.  ?  Herrenden  verf.  ?  Nichols  verf.  ~?  Brinfley  verf. 

°   .  Thomlinfon.  S  Palmer.  $  Raynbred.       £  Partridge. 


(  ny  )  Laftlow  againfi  Thomlinfon.     Affumpfit. 

Hill,  ii  Jac.  Rot.  1484. 

jenk.cent.287.        x   Aftlow  brought  an  Affumpfit  againfi  Thomlinfon,  declaring  that  Thomlin- 

Mo'lV  Yd  JL/-fon  fold  him  fo  raftirp  #at£,  a^  accozDwg  to  t§e  ilatt  of  10  Shilling** 

London.'  9  pence  fo?  eberp  Quarter  ffsaU amount  to  52  pounds,  to  bedelidered  fuel) 

Ro°rPAb  767  zc.0  a  ^1,nc'  mbicb  Si^onep  the  plaintiff  p?omifcD  to  pap  fuch  a  €ime.    2Cn& 

24°7,499,^- '     '    that  the  TatD  <©atg  after  fuel)  a  ifiare,  came  to  96  (©uartecs,  anD  6  25uffiel£, 

mjjith  the  3£cfcnDant  gatl)  not  DeliberrD  to  hi£  damage,  $c.  Upon  Sffuc 

Non  Affumpfit  it  toa£  founD  fo?  the  plaintiff.    3mD  upon  SfuDgtnent  a  3B?it 

of  <£rro?  anD  Crro?  aflignro,  that  96  <©uarter£,  ano  6  2Suu)els  of  <©at£,  af* 

ter  tlje  mate  ato?cfatD,  came  to  %i  |0ounDg  and  th?ee  f  arthingg,  and  fo  no 

23?cacfi,  becaufe  be  ma£  not  bounD  to  Deliber  fo  manp.    T5ut  the  judgment 

mas?  affirmed^  both  becaufe  it  mas?  not  certain,,   mhether  it  amountcD  to  a* 

The  uw  reeardeth    nP  mo?e,  *¥  Slccount  ma£  fo  buGc  ?  3find  alfo  beeaufe  it  mag  not  poffible  in 

not  Things  no  email.  <&flt(t  to  mince  the  a^eafure  fo,  ag  it  f^all  hit  the  jufl  ^um,  ag  the  ODD 

mo.  298.  Yew.  Noy.  ^ourjgj  ace  n0t  accounted  in  tlje  fear. 

(  1 1 6  )  Herrenden  againfi  Margaret  Palmer. 

Hill,  ii  Jac.  Rot.  912. 


London.  TTErrenden  B?OUght  an  Affumpfit  againlt  Margaret  Palmer,  3flDmtniliratrir 

Affumpfit  upon   Pro- 
mife.  Checq.  cham. 


HI 
of  her  l?u$banb,  anD  dccIareD  that  her  ^u^6anD  haD  bought  of  him 
v"h'ui.  is/f.'Rot."  «3otD,  anD  Wilder,  anD  $earl,  anD  mas?  inDebteD  unto  him  fo?  them  200 
c V ■fc**s?c Umt  P°unt!£>  anD  fl)e  after  bi£  ©eatb  haD  lifeemife  bought  of  bun  ©earl,  foj 
jentce'nt.  zy9647 mo.  27  pounDiS,  anD  that  upon  2Sccompt  ffje  ma£  founD  inDenteD  both  thofe 
419.  cr  Ei.4o(j.  Noy.  g>\xmg  unto  fiim,  anD  pjomifcD  papinent  :  ^uDgracnt  fo?  the  plaintiff,  anD 
If;  .  c°r. jac.7 no.  p'  aOigneD  fo?  <£rro?,  that  the  ^cfenDant  mas?  to  be  chargeD  Dp  tmo  feberal 
^fictions?,  becaufe  u)e  mas?  chargeD  in  ttoo  S©annerjer,  one  in  fjec  oton  JSigljt, 
anD  tfje  other  a£  aDminifiratrir,  anD  therefore  the  ^[uDgment  ma^  reDerftD, 

(  ii7jJ  Nichols  and  Raynbred. 

Hill.  12  Jac.  Rot.  131. 

Aflumpfit.  iv  Tlchols  6?ougftt  an  Affumpfit  againfi  Raynbred,  declaring  that  in  ConCDe^ 


jenk.cent.296.4C0.  1\  ration,  that  Nichols  p?otnifcD  to  Deliver  \%z  55efenDant  to  hijgf  oton  8fe 
94,17, 38.  Ben.  ijo.  a  ^u^  t{je  ^cftnDant  p?omtfeD  to  Ddiocs  him  yo  ^hiHingjEf :  SCDjuDgeD  fo? 
4  V°.\z\  cro.' )%  tlje  plaintiff  in  noth  <Jtourt^,  that  the  plaintiff  neeD  not  to  aber  tlje «&eliue* 
Promife  for  Promife.  Vp  of  tlje  Con),  bccaufe  it  i0  $?omife  f*s?  ©?ofV)ii"e.  $me  here  the  $?omife£ 
pott.  106.  mulf  fie  at  one  ^nffant,  fo?  elie  tftep  mill  Be  both  nuda  pada. 

(  118  )  Brinfley  and  Partridge. 

Trin.  9  Jac.  Rot.  ;i8. 

checq.  cham.  "ORinfley  b?ought  an  ^Irtion  upon  Affumpfit  againfi  Partridge,  Declaring  that 

Affumpfit.  £}  fie  accountrD  fo?  DiberiS  ^urnsJ  of  S^onep,  Due  to  tlje  plaintiff  bp  the 

Declaration  catting    faiD  ©efcNDaw,  anD  upon  the  fame  Account,  the  ©cfenDant  mas?  founD  in 

upon  a  Total,  i  Ro.    3Hrrearage^  to  tlje  plaintiff  7  pounDsf,  anD  that  t^e  ©efenDant  inConGDca 

cem.2977Mo. 85Z  i  ration  ttjcreof  DiD  p?omife  to  pap  to  the  plaintiff  the  faiD  7  pounDjJ,   at  a 

one.  2  cr.  69, 602.  certain  ©ap  tfjen  to  come,,  mhich  tfe  DiD  not  pap,  to  fii£  damage,  $c.  €he 

fzi  7i^iy884.3  fcr.  ©ffenDant  pleaDeD  non  Affumpfit,  mhcreupon  th?  plaintiff  IjaD  S«Dgment : 

596. 69 .  u-.car.  116.  ^he  ©efenDant  affigneD  fo:  €rro?,  that  the  ConfiDerotion  ma^  not  fuffiricnt, 

Yeiv.  70. 1C10.  i,6.  j,ccal,f£.  tfic  plaintiff  DiD  hot  fftem  m|iercfc?e  the  Si^oncp  upon  the  faiD  %t* 

count  toa£  Due,  fo?  at^onep^  rcceibeD  0?  lent,  02  fo?  Wj.ave0  bought  ant  folD; 

notbJithflanDing  ^juDgmcnt  )®a#  affirmeD.   becaufe  hp  tlje  SlUcoimfg  tlje 

©ebt  mas?  confeffeD  gooD,  anD  tlje  p?omife  maDe  thereupsn  gooD. 


Rich 


Rich  verf.  ?  Foxcroft  verf.  ~?  Bayle  verf. 
Shere.         S  Lacy.  $  Gird. 
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(  119  )  Rich  againft  Shere.    Ejerftione. 

Hill,  s  Jac  C  B.  Roc.  1284.  C°rnub- 

Rich  b20Ugftt  an  Eie&ione  Firms  againff  Shere,  anb  bcclareb,  tftat  toftcres  Land  laid  in  a  coumy 
,%£  .     ~     ■,    r-,        ■  ^        t        u         /-\  «    1  t         iv.      •  .c     ^  without  a  Town,     i 

a£  Richard  Harris  anil  Otftcrg  9  O£tob.  5-  Jac.  Regis  at  &  Gynneys,  in  Le.zi.  Ant.  82.  jenk. 

tfte  Countp  afojcfaib,  did  ©cmifc,  Cirant  and  to  farm  fee  to  tfte  ©cfrnoant  Cent  w- *  Ro-  J?*- 

one  $9e(Tiiagr,  four  43ordcn£,  200  %tu$  of  Hand,  20  3Screg  of  ^eadotn, 

80  3ficreg  of  ^allure,  16  SficrejQf  of  l®ood,  ana  60  3llcre£  of  ©eatftand  tfurfe, 

toitft  tfte  $lpurtcnance£}  callcD  <£nft  Ditzard  alias  Dizard  in  tf)c  faid  Countp, 

to  tjatjc  ana  to  ftolb,  to  tfte  faid  defendant,  fo?  fibe  ff eatg,  (fc.    <Cfte  SMcii* 

tiant  pleads?  not  guiltp,  lBftercupon  tfte  fDIaintiff  ftad  Siiidgment.    €ljc  ©e? 

fendant  affigncd  foj  <£rro?,  tftat  tfte  plaintiff  in  ftisi  ©cclararion,  Did  not  Hob.»7. 

ftcm  in  toftat  €oton>  #arifl),  ^amlct,  02  pace  tfte  faiD  Cencment,  called  Icro.\°87L pio.%i.7a 

tfte  €a|t  Ditzard  alias  Dizard  lap,  Gut  in  tfte  general  Countp  afo?cfaid.    foj 

tftat  Caufe  tfte  3!ubgment  toa£  rebcrfed  in  tfte  €rcftequcr  Chamber  tftis; 

Hillary  €erm  13  Jac. 

$otc,  ftcre  13?  a  €rial  uiitftout  a  Vifne,  if  tFjc  Slurp  foere  from  &aint  Gyn-  wa«of  it  in  ai  De- 

neys,  anb  if  it  mere  de  Corpore  Com.  it  toa#  not  good,  fo?  tftat  i$  not  to  ciamion  hurts  not 

Be  aflotocd,  toftcre  a  nearer  place  map  be,  but  foj  €it!cs\  ajf  ftnigftt  02  cSemX^m 

not,  0;  tfte  line,  tofticft  are  large.  '  fendant.  Ante.  82. 

(  120  )  Foxcroft  verfus  Lacy.  Ebor. 

Trin.  1 1  Jac.  Rot.  1099.  Cafe. 

FOxcrofc  b?ougftt  an  Virion  of  tfte  Cafe  againf!  Lacy  anb  beclareb,   tftat  fS^J^j^S"^ 
ruftereas;  Lacy,  anb  four  otfterg  bad  0  £uit  in  tfte  ,&tar;C6ambcr  againff  fignffied. 
tfte  plaintiff  and  £irtecn  otfterg  concerning  Confpiracies?,  (fc.   and  tftat  &cqceclT" ,  Ron 
Communication  mag  niobed  betbjeen  John  Walter  and  Rice  Gwyn  <£fguire£,  7™  2  c£«jfc  .E&6  ' 
concerning  tfte  faid  Jjuit,  tftat  tfte  defendant  Lacy  upon  tfte  faid  Communis  252~  Ant-6- 
cation,  in  tftcir  $?cfcnce,  1'pafte  tftefe  310o2ds? :   €ftefe  ©efendants?,  Innuendo 
tfte  plaintiff  and  tfte  otfter  dSirteen  ©efendantg  are  tftofe,  tftat  ftelped  to 
murtfter  Henry  Farrer,  meaning  one  Henry  beceafed,  tdfto  toag?  murtfters 
cd  hjt  one  Thomas  Oldfield,  tofto  ma£  ftanged  fo?  it,  to  tfte  taiainttff's?  55a* 
mage,  dc    €fte  defendant  denpetft  tfte  3©o?d^,  and  found  fo?  tfte  plaintiff,  Latch.^1.  siyu zHt 
and  Suogmeat  gtben ;  €rro?  toairf  artgneb  generallp,  tftat  tfte  3|u&a;went  ' 
ffiould  ftabe  been  contrarp,  but  judgment  tun^  affirmed,  fo:  it  lunisf  ftolden, 
tftat  it  rua^  fufficientlp  laid  to  entitle  tnerp  one  of  tfte  ©cfenDantja  to  a  Cebe« 
ral  Action,  a$  if  tftep  ftab  been  fpcciallp  named. 


3  jo.     Dy.  19.    Sryl. 
IS6.    Cr.  Jac.  6+7. 


(  121  )  Bayle  verfus  Gird.    Affumpfit.  Checq.Cham. 

Trin.  12  Jac.  Rot.  IJ99. 

BAyle  b?ougftt  an  Affumpfit  againfi  Gird,  beclaring,  tftat  in  ConCbcrathm  Krnming  hurts 
fte  fftould  die  dibers?  Clotfte^,  called  Devonfliire  Uet&e0,  into  fePeral  Co^  not.  jenk.  cent.  197. 
lourjs,  naming  lb  manp  feberallp  a&  amounted  in  tfte  toftole  to  be  60.   €ftat  l£\lt7,oY9 'Jeb 1' 
tfte  5©efendant  did  pjomife  to  pap  ftim  a  certain  ^um,  fo?  tfte  dping  of  cde?  id.w.  Latch!  i7J. 
rp  feberol  Clotft,  and  aberg,  tftat  fte  did  acco?dinglp  die  tfte  faid  Clotftejf  ^°p  "?•     . . 
amounting  in  all  to  79.    I©fterca^  indeed  tftep  mere  60  utfupra.    3fiim  tftat  $3       ,ing 
tfte  a?oncp  came  to  19  ^ounb^,  tofticft  fte  ftab  not  paid,    found  and  ad* 
judged  fo?  tfte  plaintiff;  and  <£rro?  affigned,  in  tftat  it  appears  fte  fbottld 
ftabe  dped  60,  and  dped  but  59.    3llnd  fotfte  ^um  afo?efaid  notdue»    3fiIfo  tfte 
3Iurp  did  aficOS  ©amage^  occafione  detentionis  debiti  prsd.    3©fterca*$  it  fljould 
ftabe  been  occafione  non  performationis  Affumptionis,  &c    23ut  tfte  judgment 
toa^f  affirmrb,  fo?  tftat  it  toasf  firlf  aberrcb  fte  died  all,  mfticft  appeared  be?  Ant"  *' 
fo?e  to  be  60.    £>o  tfte  otfter  toajaf  but  a  &9ifcfummtng,  anb  a^  to  tfte  otftcc 
it  ma^  a  3&ebt}  anb  a  f^oimfe  implped  upon  it. 

N  Keerc 


9° 


Keere  verf.  ?  Spathurfts 
Owen.  \  Cafe. 


Packering's 
Cafe. 


Checq.  Cham. 
London. 


Error. 

Elegit. 

Erioi-  in  Execution. 

Jenk.  Cent.  298. 


Dy.  208.  P.  j. 


(    I"   ) 


Poft.  246. 


Mandamus. 


The  Checq.  Cham. 

Error. 

Ut  de  um>  groffb. 

fenk.  Cent.  258. 


Keere  •verfus  Owen.    Error. 
Mich,  f  Jac-  Rot.  79- 


KEere  rccoBercb  400  $cunb£  ©cBt,  againff  Edward  Owen  iyfjo  Dieb,  anb 
upon  a  Scire  fac'  into  tfje  <£oitntp  of  Surrey  tfje  M)fdf\'  rcturnrb  Rebecca 
terretenanc  omnium  terrar'  &  tenementorum  in  balliva  fua  quae  fuerunc  prsd'  Ed- 
wardi,  &c.  3fin0  Sflubgitient  gibcn,  tISjat  Keere  ffjoulD  Babe  3iubgmcnt  ana 
<£rccurion  againti  tlje  faiD  Rebecca ;  iuljetcupon  tljc  faio  Keere  pjapcb  tijc 
Elegit  tlf}U0  entrcb  in  tfjc  0OlI.  Elegit  fibi  liberari  medietatem  omnium  terrarum 
&  tenementorum  in  Com'  Surrey  tenend',  &c.  quoufque,  anb  left  out.  Qua?  fue- 
runt  pra?di6H  Edwardi,  &c.  3HllD  fOJ  tfjiji  ^'ubgnient  toasf  rcberfcb  quoad  ad- 
judicationem  executionis,  upon  tlje  Elegit,  anb  fit  tljc  3B?it  of  Elegit  it  fc!f, 
anb  tge  ftetuw  of  it,  niece  tod!  in  tljat  §point.  S3u£  tofjccc  tljc  0oi!  tg  faul> 
tn  tljc  l©?it  ioill  not  fjclp. 

3f.t  twa^f  alfo  affigncb  fo:  <&tto?3  tljat  ftje  toas?  rcturnrb  Terretenant  omnium 
terrarum,  toitljout  afftgning;  of  toljar  in  certain,  tfjat  iuag  nor  ailoiocD  foj 
€rro^. 


C  "J  ) 


Spathurft's  Cafe.     H.  13  Jac. 


Commiffion. 

Jenk.  Cent.  298.  Anre 
46.  2  Roll.  39.  2  Cro. 
388,  389. 


Ward  made  Knight 


Livery  fpfcial  what 
it  dif:hargeth. 


AjFfcr  tfyc  T&mtfy  Of  John  Spathurft,  Bp  Mandamus  in  Suffex,  it  tua3  founb 
t!jat  Ije  DicD  feifeb  of  certain  Sanb£,  Et  quod  tenentur  de  domino  Rege 
ut  de  uno  groffo  per  vigeflmam  partem  unius  feodi  mil.  <3Ll)i$  t»o£  rulcb  on  tlje 
Cljicf  23aron  anb  mv  fclf,  mp  Eo:b  Cfiief  SfwHicc  Being  aBfcnt,  tljat  it  toa£ 
a  tenure  on  Jsnig1jt'£  Jktbicc  in  cljicf.  SHU  €enut'e£  in  cfjief  are  in  groO?, 
anb  tfje  moits  ut  de  groffo  arc  fcarcc  of  anp  ^enfr,  But  of  no  certain  j&cnfe 
at  all  in  Sain,  anb  fo  flanb  a£  Poib. 

(  124  )  Sir  Thomas  Puckering's  Cafe.  H.  13  Jac. 

€  toag  founb  up  #rTicc  tancn  at  Barnat  in  tfje  County  of  Hertford,  18  Maii, 
38  Eliz  Bp  <£ommiulon,  in  tfje  nature  of  a  Diem  Claufit  extremum,  rfjat 
J>ir  John  Puckering  Sinigfit,  late  Hlo;b  peeper  of  tfje  great  Jjeal  of  England, 
anb  tlje  Eabp  Jane  lji£  aBife,  lucre  jotntlp  fcifeb  to  tSjcm,  anb  tljc  l^cug  of 
jjim,  of  tljc  _3t£ano?  of  Wefton,  in  t^e  Conntp  of  Hertford,  anb  of  tljc  SS^anoj 
of  Kingerby  in  tfje  Conntp  of  Lincoln,  Bp  tlje  original  ^urcljafe  of  tljc  faib 
lo?b  deeper,  anb  tfjat  tfjcp  Being  fo  feifeb  tijereof,  anb  tfjat  the  faib  £>it 
John  Puckering  Being  alfo  fcifeb  in  fee  Of  tljc  flt^anoj  of  VV'cfton  Argentine, 
in  tlie  County  of  Hertford,  anb  of  ffoe  2{?ono?  of  Kington  in  tl)c  €ountp  of 
Warwick,  Ije  ultimo  April.  38  Eliz.  bicb  fo  feifeb,  anb  tljat  tt$C  Eabp  Pucker- 
ing f)im  furbiPeb,  anb  tljat  tfyz  SS^anoj  of  V/efton  onlp  toa^  ijclb  of  tljc  late 
<©ucrn  in  Capite  Bp  ^iiigljt'^  ^»crbicc^  3Dnb  tfjat  tfje  red  of  tljc  faib  S^anoj 
tocrc  Belb  in  ^oeeage,  anb  not  of  tl)c  <©ueen  in  Capite  oj  Unigljt^  ^erbice, 
anb  tijat  ^ir  Thomas  Puckering  Vuojsl  f)i£  dSon  anb  i^cir,  of  tfje  ?2ge  of  four 
^car^  3  Decern.  Befoje  tljc  ^eat^  of  tjis  faib  father. 

<€tie  faib  Eabp  Puckering.  17  Maii  9  Jac.  bicb,  Thomas  tfte  J^cir,  3  lunii  io 
Jac.  tna^f  mabe  Stnignt.  3  Decemb.  10  Jac.  Be  accorapUfheb  fii^  true  full  3Hgc, 
oub  tcnbjcb  Iji^  %i'ocxv>  anb  toitljin  tf|e  €imc  limircb  Ije  fueb  fo?t|>  a  fpetial 
Sibcrp,  iinber  ttje  great  ^eal  of  England,  no  (SDfficc  Being  tlien  0?  ^n  founb 
of  the  ©carl]  of  tfje  faib  2abn,  no?  anp  €ljargc  tljcp  inipofeb  upon  tfje  Ifcit 
of  ti)e  faib  lanb^f. 

5fn  tljc  faib  fpeeia!  HiPerp,  tljcrc  is?  containcb  a  silcleafc  anb  Carbon  from 
fji£  fl©aje0p  to  tfje  tfje  ^cir,  of  all  <Mi\ipeg  anb  3fntrufi'on.£  mabe  Bp  tfje 
i^nc  into  ann  of  tljc  a§ano?g  anb  Sanb.0"  toljereof  fji*?  f  atfjer  tiittt  feifeb, 
anb  alfo  a  parbon  anb  Kclrafc  of  3Eccount«r,  anb  of  SSaionisf,  ^>uit^,  dSuor* 
rcl£f,  Siffipcacljmentsf,  ^recution^,  anb  ©cmanb£  toparfocber,  toljicl)  fti.a" 
Q^ajcftpj  at  tfje  €ime  of  tljc  fuing  fo?tlj  of  tljc  faib  LiPctp  Bp  anp  Sl?eansf 
Ijab  0}  migljt  fjabe  againfi  tfje  l$ciz,  not  ertenbing  to  bifcfjaige  fjiiu, 
a)  fjis  Hanb^  of  anp  iBcbt,  Account  0?  ©ctuanb,  Bp  icafsu  of  anp  Office,  0? 
ilcceipt  of  anp  of  fyi$  S^ajcfip'^  Si^oncp^  ow:  €rcafurc3  0?  of  t^e  Con^ctlton 
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of  ttjc  fame,  o?  of  anp  ©cbt  then  buc,  bp  C!eeogni3ance  02  Obligation. 
Clje  SEubirojg,  finee  the  fpecial  Siberp  afojefaib  fucb,  habe  impofeb  federal 
Charged  upon  the  t^eir,  one  fo2  in  fan  iSateiSf  isuc4  a«J  i$  fuppofeb  bctlnccn 
the  33catt)  of  tfjc  faib  Sabp,  anb  the  true  full  3£gc  of  tfjc  J^cir.  3tnb  the 
feconb  Charge  not  of  a  |um  in  particular,  But  to  Bjing  the  l^cir  ad  Com- 
putandum  pro  meliore  valore,  ano  upon  a  ©cimtrrer  to  thj£  la  ft  Charge,  fot 
ftje  3lncertaintp  anb  S'nfu»<eicncp  thereof,  anb  a  J^Iea  to  the  fojmer  Charge 
ttji2  laft  Cafe  appearcth,  tobcrein  thefe  Oucftion£  arc. 

mfyzttyct  the  laft  Charge  6c  Satofullp  impofeb  upon  the  $cie  0:  no,  in  re*  r. 

garb  the  Charge  i£  general,  ad  compucandum  pro  majore  valore.  3Hnb  it  is 
not  grounbeb  upon  the  faib  €>rlicc,  no:  toarranteb  Bp  aup  ^cccbcnr,  02  Bp  tf)e 
Courfe  of  the  Court. 

Whether  the  fting  be,  02  can  Be  entitlcb  to  anp  mean  ilateg,  Bettoeen  the  2. 

t©eath  of  the  faib  Sabp  Puckering,  anb  the  SHntghtJ)oab  of  the  faib  ^ir  Tho- 
mas Puckering,  02  Bettoeen  §i$  Iknighthoob,  anb  bettoeen  hW  true  full  3Hgc, 
no  Office  being  founb  of  the  ©eath  of  the  faib  Sabp  Puckering,  no?  anp 
Charge  impofeb,  Before  tfje  faib  ftnigbtfjoob,  0?  the  faib  fpecial  Sibcrp  fucb. 

thereupon  toe  refolbeb,  that  the  3flubito2  can  fet  no  Charge,  1102  atoarb  courfeorthe  Court 
$rocef0,  to  anftoer  anp  Charge  But  upon  alSecojb,  a£  an  Office,  0?  t|jc  lifer. 

T5ut  pet  if  an  Office  Be  founb  onlp  in  one  £hire  of  all  the  Sanbj?,  Iping 
a£  uiell  in  other  g>tiite$  a0  there,  tohich  in  Sato  i&  no  Office,  But  (02  the 
p?oper  £>§m,  pet  thi£  Bp  the  Courfe  of  the  Court  i$  allotoeb  a£  an  Office 
to  all  to  C^ounb  a  Charge  anb  §&20ccf£  upon ;  anb  tfjijof  i<s?  IJencficial  to 
the  £u6jert,  toho  clfe  Bp  biber^  Office^  tooulb  Be  put  to  an  intolerable 
Charge. 

51lgain,  toftcre  in  thije?  cafe  there  toag  an  Office,  after  the  ©cath  of  ^ir 
John  Puckering,  of  the  2$anQ2  of  Wefton,   in  the  propc?  Countp  of  Hertford 
toheteBp  the  <£ftate  hereof  toa£  founb  ;  out  of  tohich  it  bib  appear,  that  no 
U0atbtt)ip  of  the  JLanb  coulb  accrue  buring  the  Sife  of  tfye  Sabp,  Becaufe  it 
toag  But  a  ftemainber  to  the  i^eir,  fo  that  an  Office  ought  to  Be  founb  of 
her  ©eatfj :  Set  Becaufe  the  Original  Caufe  of  the  i©acbftjip  ig  t&e  ffiemain? 
ber  bemanbeb,  anb  the  ©eatb  of  the  Sabp  ig  But  a  Jlcmobal  of  the  9[mpcbi=  °ffice  findeth  Dercenc 
ment  of  the  3©arbff)ip j  it  i0  therefore  allotoeb  bp  the  Courfe  of  the  Court,  K^oS^ 
anb  in  uUafe  of  the  Subject,  that  the  Certificate  of  the  frobarp  of  the  3Bcath  the  Death  of  theTe- 
of  the  Sabp,  mabe  into  the  Court  toithout  Office,  fpall  be  fufficient  to  nant  for  Lifr" 
put  it  in  Charge. 

£0  here  it  toasf  refolbeb,  that  if  tfic  tfeobarieg  Certificate  of  the  ©cath 
of  the  Sabp  toere  in  Court,  Before  the  fpecial  Siberp  grantcb,  that  the  »ra an 
lRate£  incurreb  from  the  ©cath,  of  tf)e  faib  Sabp,  'till  the  finigljting  of  J>ir 
Thomas  Puckering,  tocre  not  bifchargeb  Bp  the  Courfe  of  the  Court,  Becaufe 
thep  toere  Bp  that  Courfe  of  the  Court  abjubgeb  in  the  iking,  bejieb  upon 
Certificate  a&  toell  a&  if  it  hab  Been  upon  Office ;  But  thofe  that  toere  incurs 
reb  fince  hig  ^night*hoob  (Being  then  mabe  of  full  3fige  in  Sato)  'til!  hitf  Ant.  tf.  2  r0.  ?o. 
full  3Ilge  inbeeb  toere  perfcctlp  bifchargeb  bp  the  fpecial  Siberp,  02  rather  in?  zCoV89  6Co  7+- 
\ittn  Bp  the  fcnighting  of  him,  anb  Cenbcr  of  hisf  Siberp,  tohich  he  might a'        m' a' 
tenber  a£  foon  atf  he  i$  nnighteb,  being  then  mabe  a£  to  all  Cafe0  of  l©arb? 
Ibip  of  hi^  full  3flge,  fo?  the  IBarbfhip  of  the  25obp  continue^  not,  a&  if  he 
toere  ftill  unber  311ge,  But  the  3l>alue  of  hi<*  Carriage  he  muff  anftoer  Becaufe 
it  toag  fullp  befteb  in  the  &ing  Bp  hi;e?  ^onagc  Before. 

Pafch.  I4jac.  Star-chamber. 

(  127  )     The  Lord  William  Howard  a  gain  ft  Chrifto.  Bell, 
Tho.  Salkeld,  John  Dacre,  and  others. 

1$  the  &tar;chamBer,  in  a  Caufe  Bcttocen  the  Sojb  William  Howard  $Iain=  Mo. S6i,m.. 
tiff,  anb  Chriftopher  Bell,  Thomas  Salkeld,  John  Dacre,  anb  the  Ctftcr  ®>e» 
fenbantsf,  it  toasf  h°lben  Bp  mp  So?b  Coke,  anb  mp  felf,  tftat  tftc  €cnantjof 
of  the  a^ano?  of  Gilfeland  claiming  tenant-right,  anb  being  nob)  impeach* 
cb  Bp  the  plaintiff,  Being  So?b  of  tlje  air}auo2,  toho  fupporcth  ttjciv  ettateiS 
to  Be  boib  in  Sato,  that  thep  might  all  join  togctper  in  a  quiet  anb  peaces 
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Bie  Seamier,  to  befenb  t£)c  Caufe,  being  Common  to  them  all ;  anb  therefore 
though  Come  particular  ^erfons?  toere  fueb,  pet  ttjcp  might  befenb  their  ^uit 
upon  tfjeir  common  Charge.    3HnO  the  fteafon  toas?,   tfjat  fince  tj)e  €itfe 
toas?  one  againfi  all,  it  toas?  in  Effect  nut  one's?  ©efencc,  anD  one  ^efenbant, 
fo?  the  €rial  in  one  Span's?  Cafe  tcieb  all.    3Unb  tf)erefo?e  the  Courts  of  3fit* 
(lice  bo  rberp  ©an  Dcnp  tljcm  to  be  earirneffes?  one  fo?  another  in  fucfj  gene* 
ral  Cafes?,  as?  in  Cafes?  of  common  Modus  Decimandi,   and  tfje  line,  toherein 
alfo  it  i0  manp  times?  o?bereD  fo?  aboibing  of  unneceffarp  Sl^ultiplicitp  of 
jbuits?,  that  a  ^Trial  man  be  hab  in  one  Span's?  Cafe  fo2  all.    $oto  as?  thep 
ate  acnnotolcbgcb  parties?  to  their  $?cjubice  in  ©efence,  fo  it  is?  in  beaten 
tljat  tUcn  oe  in  line  fanner  allotocb  fo?  their  Sbbantage.    3finb  fo  it  toa£ 
faiD,  that  it  tjao  Been  ruleb  in  that  Court  Befo?e  in  tlje  Cafe  of  the  %.  Grey 
of  Groby.    §ct  the  Stto?tj  Chanccllo?  feemeb  to  Be  of  a  contrarp  S^inb,  antt 
citeD  a  $?ecebent  in  8  EI.  to  that  $urpofc.    15ut  pet  in  this?  Cafe  it  toas?  a* 
gtecb,  that  thep  muft  not  join  themfelbes?  together  bp  <©atfi,  tohicft  teas?  in 
this?  Cafe  fufpecteb,  out  not  fuSlcientlp  p?obeb.    IBut  Bell  Being  a  tenant 
AflemMies  unlawful.  toas?  fines  ioo  $ounbs?  fa?  aflTcinBIing  the  tenants?  to  the  pumBer  of  200  tn 
an  open  f  iclb,  toljerc  Leonard  Dacres  hab  Been  in  open  JHeBellion,  anD  fought 
a  battel  toith  the  4Bueens?  jro?ces?,  Dibers?  of  t|jc  raiD  €enants?  Being  toea* 
poncb  toith  £too?bs?  ano  ©aggers?,  abibing  th?ee  i^ours?  together,  anb  pet 
nothing  mas?  p?oneb  Done  there  Bp  anp  of  the  ©efenbants?,  But  Conference 
concerning  the  defence  of  their  €itle  Bp  $?omife  anb  f©?iting,  anD  Contris 
Button  of  2$onep  to  that  $urpofe.    3llnb  Hodfon  another  <Cenant  toas?  alfo 
puniffceb  fo?  Being  $?efent  at  that  3fiflemBIp3  anD  the  <£bent  of  fuch  Went* 
BIp  is?  in  no   Span's?   $otocr  to  moDeratc.    3finD  Salkeld  anD  Dacres  toere 
fines  a  100  §9ounbg  a  ©Ban,  Becaufe  that  Being  no  tenants?,  no?  anp  toapsf 
inteteffeb  in  the  Caufe  0?  €itle,  anD  Being  2®en  of  Strength  anD  Counte- 
nance, tljep  DiD  th?u|t  themfelbes?  Bp  toap  of  Maintenance  into  it,  toarran? 
ting  the  €itle,  ftirring  the  people  to  petffji  in  it  to  gibe  <©ccafion  of  &uit£ 
at  the  lealf,  inhere  perhaps?  elfe  the  Caufe  hab  6«n  enbeb  Bp  toap  of  Sllgree* 
ment,  uritb  all,  a&  it  hath  bone  tuith  manp.    25ut  Salkeld  anD  Dacres  mere 
not  of  tfie  3Sffemblp,  neither  DiD  it  certainlp  appear  that  thep  toere  acquaint* 
eD  toitl)  all.    3!lnD  Mich.  14  Jac,  Barkfhire  in  a  Cafe  Bettoeen  Edmund  Dunch 
<£fquire  plaintiff,  anb  Bannefter  anb  other  ©efenbants?,  tohere  the  <©uefiion 
toa#  Bctlneen  the  ^plaintiff^  anD  the  ©efenDants?  tenants?  of  the  SojD  Nor- 
ris  of  Dorchefter  g»-)ano?  fo?  a  Common  in  aEffect  claimeD,   tohich  h^  DenieD 
though  the  3ltction  toere  Bettoeen  him  anD  one  of  them  onlp,  upon  a  parties 
larCuffom  laiD  fo?  his?  Cenement  onlp  fo2  ^cceultp  of  |BleaDing.    Sfttoasf 
refolbeD  Bp  the  molt  #art,  that  thep  might  all  maintain  toith  their  |@utfe. 
TBut  Becaufe  Bannefter  though  he  toere  a  tenant  haD  th?eatneD  fonte,  that 
thep  fftoulD  lofe  their  CopphoID  fo?  not  contributing  to  the  3to?D  Norris,  he 
toas?  fineD  at  f  o?tp  ^ounos?,  anb  the  ttoo  reft  quitteb.    23ut  the  Ho?D  Chans 
cello?  biffereb. 
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HUgh  Gold  B?ought  an  Action  of  ©eBt  upon  an  #Bligation  agatnfl  Hen» 
ry  Death,  OErecuto?  of  John  Death,  anb  the  Conbition  toas?,  that  tohere 
Gold  Ijab  taften  Anthony  Death  as?  an  3lLpp?entice,  that  if  h^  the  faib  Anthony 
ftoulb  J^afte  0}  Conrume  anp  of  h^  <!3oob0,  anD  that  Dulp  p?obeD  Bp  the 
ConfetTton  of  the  faiD  Anthony,  o?  othertoife,  that  then  John  Death  anD  h*0 
Cu'ecuto?s?  toitljin  th?ee  Sl^onthsf  nert  after  fuch  Due  $?oof  anD  Notice  there? 
of  giben  unto  him  o?  them,  u)oulb  renber  him  ftecompence  anb  ^atisffaction. 
€hc  ©efenbant  pleabs?,  that  there  toa^  no  Jp?aof  mabe,  ®c.  €he  plaintiff 
replied,  there  came  to  the  l^anbs?  of  his?  ^Ippjcntice  in  jfletniu)  fll^onep  to 
the  3&aiue  of  3000  ^ounbs?  of  his?,  tohereof  the  ^Ipp?enticc  imBe5ileb  anb 
toaffeb  as?  much  as?  came  to  400  ^ounbs?,  anb  that  he  confefleb  it,  anb  Bp  a 
Uniting  unber  his?  I^anb  bib  acfenotofebge  anb  confefs?  it.  2Gnb  that  he 
gabe  Notice  of  it  to  the  faiD  Henry  Death,  anD  he  biD  not  inafte  hint  l!5e* 
compencc  toithin  th?ce  2rt?onthS?,  toljercupon  the  <©efenDant  bemurrcb  :  3Slnb 
it  toas  abjubgeb  fo?  the  plaintiff  in  the  Iting's?  25ench.  %r\D  noto  upon  a 
3©?it  of  <£tro?  in  the  ^rchequer  Chamber  the  ^lubgment  toas?  agreeD  to  Be 

confirmcb  ; 
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confitmeD  ;  fo?  rftougft  tfte  «o?D  [$?oof]  but  gcnerallp  fftall  Be  unbcrftooD 
Dp  Earn  fuel)  a  $?oof  ag  is  Segal,  fcii.  jp?oof  bp  Surp,  Vct  toftfn  the  J^ac*  iRo»  w-  sco.ic. 
tp  cjrpjeffcth  ftimfett  to  mean  ana  alloto  anotfter  #o?m  of  $?oe?f,  tfjat  ffmll  ^  0yMP'VI3 '£°- 
$2cbail  againft  tftat  tftat  i£  our  &p  tfonfrruction  of  Sam.    9£no  ftcrc  it  ig  re;  3".  Ben.  i33!  Vfc» 
fenco  to  tfte  Confeflion  of  tfte  fpartp,  infticft  tftai!  be  tinocrftoob  a  Confeffion  7J»- 
Boluntatp  accoutring  to  tfte  common  Acceptation,  ants  not  a  Confeflion  in  tfte 
Court  of  fSeco?b.    Sllfo,  tftougft  it  be  not  faiD  to  toftom  fte  maoe  tfte  Confefc  i  cr„38i. 
Con  in  Replication,  pec  bp  trje  greater  ©pinion  it  toag  ftof  octi  goob  enough, 
becaufe  it  anftoereD  tfte  JS^Dg  of  the  Conbition.    3tnb  it  i£  not  like  Half- 
denies  Cafe  of  Agreement  o?  ©ifagrccment  to  an  3!m:erclr,  tofticft  muff  be 
made  to  tfte  $artp  intercffcD- 

gfrt  aftcrtnarDja?  it  ma£  founb  anD  mobcb  bp  Heneage  Finch  of  Counfel  toith 
tfte  plaintiff,  that  tfte  Notice  toag  !oib  to  be  giben  to  Henry  Death,  tofticft 
toag  tfte  <£j;ccnt02.  5fin&  it  bib  no  toftere  appear  tftat  John  Death  tfte  €e'|ta* 
to?  toa£  beab  at  tfte  time  of  the  Notice,  bJbicb  toas"  a  ncccfTarp  jj^art  of  tfte 
Conbition.    2HnD  tftcrefo?c  tfte  3luDgment  toag  reberfeb.  2  Cr.  381,48s. 


r 


(  127  )  Moore  verfus  Huffey,  &  al.    Ravifhment. 

Tr.  7Jac.  Rot.  7^9. 

"•Rancis  Moore  plaintiff  againlf  James  Huffey  ©otfo?  of  Ham,  anb  Katha-  Buck.  Waller.  The 
rine  pig  Wife,  Robert  Wakeman  anb  John  Woodford,  anb  Cutberc  Clifford  cl  mT^rX 
<H>efenbant3r  anD  county  tftat  toftere  Ralph  Homiold  ftelb  of  tfte  late  <Dtiecn  ment  of  ward  againii 
in  Chief,  anb  bieb  in  tfte  €ftittietft  fear  of  tfte  <®ucen,  leaning  John  Hor-  j/T&o°7"' mBrn,i 
niold  ftijj  J>on  anb  i^cit  of  tmo  fears?  of  3flge,  anb  that  tfte  «©ueen  Anno  Ron.  rcp. "|j.|.'  m:  9 
35-  Regni  fui  bib  grant  tfte  WarDffjip  to  tfte  plaintiff.  £°- y-  {»•  ,,Buls;b3d.- 

€fte  ©efenbantg  An.  5  Jac.  bib  rabiffj  anb  take  atoap  the  faib  CTarb  to  791/  ° s' 
ftt£  damage  of  2000  pounDg.  <Zhe  ^efcnoantg  pleab  not  45uiltp,  anb  are 
all  founb  guiltp  fabing  James  Huffey,  anD  Cutbert  Clifford,  ©amageg  €en 
3E>ounb£  anb  €en  ^tjillingsr  Coftg.  3nb  tfte  3(urp  fartftcr  finb,  tftat  tfte 
3©arD  i&  marrieD,  anb  toag  at  tfte  €ime  of  tfte  Carriage  16  fearg  <©lb 
anb  mojc,  anb  unbet  21,  anb  tftat  ftijsf  Sl^arriagc  tnasf  tooph  eigftt  i^unb?cb 
^ounbiS. 

I^oto  tftte  €erm  (fcil.  Pafch.  14  Jac)  rfii£  <ffafe  \aa0  argueb  bp  all  tfte 
fubgeg  of  tfte  Common  pleas?,  after  biuer^  3ftrgumentg  at  tfte  5^ar,  anb 
the  <©ueft ionisf  mere  mabe  tmo. 

f  irff,  aBftetftet  tfte  Wife  of  v^octoj  Huffey  being  a  3©oman  Robert  anb 
founb  <©uiltp,  anb  fter  ^ujfbanb  not  43uiltp,  be  toitftin  tfte  Statute  of  Weftm. 
a.  cap.  35-.  02  not,  anb  fter  J^uj£Cbanb  to  pap  tfte  ©alue  anb  ©amagejS  fo? 
Her- 

^econblp,  l©ftetfter  tfte  ©erbict  finbing  tftat  tfte  i©arb  mag  marrieb  rtoitft* 
out  certainlp  bp  mftom)  be  fufftcienc  to  cftarge  tfte  ^efenbantg  o?  anp  of 
tftem  toitft  tfte  ©alue  of  tfte  Carriage. 

©ut  (asi  3  faib)  tfte  -iBueftion  in  grofef  i#  but  one,  l^ftetfter  tfte  Statute 
Ojall  be  mabe  in  tfte  roftole  eIufo2p  o?  not  ?  f  02  to  leatoe  all  l©omen  cobert  at 
3£arge,  rofto  are  botft  moff  Cunning  anb  ©igilant,  anb  ftabe  mott  #ppo?tU5 
nitp  to  mahe  tftefe  £©atcfteg  fo?  tfteir  \©augftter«f  0?  jpricnbcf,  anb  nert  to 
put  tfte  4$uat-bian  after  Jiabifijment  to  ftunt  out  mfto  marrieb  tfte  i©ajb,  oj 
rife  to  fail  of  frig  ©alue,  ijS  uttetlp  to  fruffrate  tfte  3lato. 

$Joro  to  tfte  firft  #oint,  tfte  Mloman  isf  plainlp  toitftin  tfte  OTo?b£,  but  Firti great  Point  divi- 
tftere  are  tbjo  <6j:ccption£  to  exempt  ftcr  in  leaning,    firft,  becaure  ft)e  ig  ded  imotwo.  5c0. 
a  (Kloman  Cobert,  tfte  otfter  becaufe  the  Statute  inflicts!  311b juration  0?  ^cr*  73' 
petual  Smpjifonme lit,  in  cafe  tfte  fiaPiffter  cannot  fatisfie  fo?  tfte  Sl^arriagc- 
^ut  ftcte  it  ig  faib,  tftat  tfte  Woman  is  unbec  a  neceffarp  ^ifabilitp  in 
SHam  to  fatigfie,  ano  tfterefoje  a£  being  out  of  tfte  leaning  fftnll  not  be  pu* 
niffjeo  (fo?  not  fatigfping)  teitft  5lmp?ifonment  02  Objuration. 

^om  to  tfte  firft  $art  it  ijsf  confeffeb,  tftat  a  M@»oman  Robert  roasf  at  tfte  Firft  Branch  of  the 
(Common  ttato  fubject  to  on  3lttion  of  Crefpafe  fo?  tofeing  amap  a  M9aro,  %**""  Foint-  " 
a^  (be  mag  fo?  anp  otfter  Sction  of  €rcfparg,  anb  to  be  imp?ifoneb  fo?  tfte    °'  '"  ■ 
ftine'g  ^ine,  anb  fter  ^ugbanb  anftoerablc  toitft  fter  fo?  tfte  ©aniage. 

anb 
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3finb  he  that  obfcrbcd  tocll  tt)id  Statute  (hall  caQlp  perceibr,  that  it  ftatb 

+?e  j-ij.  Aaion  of  tiuo  ^fpc£tgf,  one  Cibtl,  another.  Criminal,    jfo?  it  pjobi&cd  that  the  €re* 

Hu£sbPand  S' Wife*  ClitO?  (hall  anftoer  fo?  tl)C  ©aiue,  fed  non  quoad  posnam  prifonaj,  quia  quis  pro 

for  the  Wife  of  anJ-    alieno  fa&o  non  eft  puniendus,  tDtjitl)  hclDd  alio  fQ2  tl)C  IjJudbanb  anb  OTifr, 

JhfGood^TtheHul1  ttjat  Dc  fftail  anftocr  the  damaged,  not  tfje  $unittnnent  of  immediate  §m= 

^nd.  imprifonmenr,  p?ifonmcnt,  but  the  mebiate  3lmp?ifonnient  that  id  upon  a  Mirit  of  Crecu* 

Br-  "♦■  tibn,  foj  rjje  ©amaged  anb  ©alue  he  ftjall,  ad  in  oti^cr  ^rcfpafTed :  fo?  if 

tijep  maoc  the  €rccuto?  (tohich  id  But  in  cibil  CSep?efcntation  the  fame  per? 

fon)  Sflnftoerable,  mucf)  mo^e  the  Ipudbanb,  tu^icf)  id  one  bp  Sato  of  Mature. 

$oto  ttjc  Action  at  the  Common  Earn  toad  in  <£ffett  ana  Jmbftance  the 

fame  tt)ac  id  noto,  onlp  it  hatt)  receibeb  feme  ^Ibbittond,  anb  fome  mo?e  bis 

fttnet  f  o?m  of  |D?oceebing  ttjon  toad  befo?e. 

9  Co.  71.  b.  ^tjC  jj0jit  at  tlje  Common  Hato  toa^,  Quare  filium  &  hsr.  (cujus  maritagium 

ad  ipfum  pertinebat,  ano  fometimc  toitljout  tljat  Claufe)  vi  &  armis  rapuerunc 

abduxerunt  &  maritaverunt,  toitljout  Taping  iimftjn  3Hge;  ano  pet  jubgeb  goob, 

fo?it  i0  a  i3uaro  Natural,  not  Segal,   32  E.  3.  Fitz.  gard  32.  and  Fitz.  N.  br. 

91.  and  14;.  and  Regift.  98,  99.    2&nb  tlje  line  fo?  tfje  43uarDian  at  Common 

Ham  bp  tlje  «3o?b  of  rapuit  &  abduxit,  ad  appeard  29  E.  3.  37.  and  29  AlT.  3?. 

25p  tohich  TBoond  anb  12  H.  4. 16.    j|t  is?  agreeb  tljat  both  the  father  an& 

C^uarbian  itjall  recover  in  damage  fo?  tbe  ©alue  of  Carriage. 

€f)e  <©ffence  tt)erefo?e  anb  the  fart  id  the  fame  in  the  berp  i©o?b  rapuit 
in  the  Statute  tljat  toad  at  the  Common  Hato,  anb  the  Ueftitution  the  fame 
in  €ffect  Dp  the  biftinct  Valuation  of  the  Carriage  that  toad  befoje  giben 
eonfufcolp  in  the  ©amage. 
Bar  Br.  iiz   i  R0       ®%t  9©attec  id  fo  far  the  fame,  that  if  a  2t?an  recober  in  the  €refpafd  at 
354-  p-34.  the  Common  Ham,  it  (hall  bar  him  in  a  i©?it  of  ftabiunnent  &  e  contra; 

ad  in  the  Srefpafd  of  25atterp  anb  appeal  of  Maihem,  anb  in  common  €ref* 
pafiS,,  anb  the  'Crefpafg  upon  tfye  Statute  of  y  R.  2.  0?  8  H.  6.  o?  malefadlori- 
bus  in  parcis. 

SEgain,  the  ffi}it  upon  tht$  Statute  hath  not  eftrangcb  the  Wfit  at  Com* 
mon  SabJj  but  participated,  ^nb  therefore  17  E.  73.  and  22  Rich.  2.  Da- 
mage  130.  it  toad  ercepteb  that  no  damage  ought  to  be  giben  in  a  Otic 
of  flabiffiment,  becaufe  the  Statute  gibeg  none  but  that  onlp  the  13obp  anb 
©alue  of  Carriage,  ^t  ig  anftoeccb  anb  refolbeb  bp  the  Court,  that  it  toajs 
ufual,  anb  the  damage  toad  bp  the  Common  Hato,  anb  the  Carriage  bp 
the  Statute,  anb  Heafon  it  toad  to  join  them  fo. 

2Unb  it  toad  further  faib,  that  it  toad  not  the  line  fteafon  oettocen  the 
Formedon  and  Defcender,  anb  Mordancefter,  becaufe  both  thefe  ate  in  the  $&* 
ture  of  €refpafd. 

3Ct  the  Common  Sato  a  Sl?an  ought  to  recober  fo?  the  Carriage,  though 
he  toere  not  marrieb,  fo?  the  Sofd  anb  l^a;arb  apparent.  Hlfo  tohete  a  i^an 
both  arreff  hi^  ®cbro?,  anb  tohere  he  might  habe  goob  25ail,  the  ^Ijeriff 
letd  him  <£fcape  being  j^on^folbent,  anb  not  to  be  hah  again,  the  Slurp  are 
to  gibe  ©amage  fo?  the  fohole  «©ebt  in  Effect;  fo?  though  the  ©efit  remain 
in  Sato,  petit  id  loft  in  Effect,  anb  the  «Suarbian  at  the  Common Eato  couib 
not  habe  a  neto  Crefpafd  toithout  a  neto  taking,  anb  he  couib  not  habe  a 
Conbitional  ©erbict  fo?  Carriage  after  happening,  ad  thid  Statute  hath  P?o* 
bibeb.  3llnb  therefo?e  noto  the  damaged  are  biftinguiuj'b  ut  in  feftis  labori- 
bus  dilationibus  &  expenfis,  ad  the  ^jecebentd  go  ultra  valorem,  tohtcf)  toatf 
confufeb  to  all  befo?e  at  Common  lato. 

€he  <©ffence  of  Ulabiu)ment  then  Being  not  fufficientlp  p?obibcb  fo?,  anb 
reltraineb  bp  Common  Sato,  ad  toad  perceibeb,   &tatuted  toere  mabe  fo? 
other  $uniO)ment  of  thid  plagiarp  Offence  0?  Slnjm-p,  Being  much  greater 
than  the  i©?ong  in  other  Creatured,  in  ad  much  a0  the  25obp  of  2©an  id 
mo?e  honourable  anb  of  greater  §9?ice,  anb  toa0  in  ancient  tinted  ufeb  Bp 
the  %o&0,  ad  noto  it  id  bp  the  KHing'd  committeed  fo?  ^Inbancement  of 
their  oton  Chilb?en  bp  toap  of  Carriage,  0?  othertotfe. 
*  Note,  the  fame  Ex-     *  rChcreupon  in  the  Statute  of  Merton,  c.  6.  it  toad  p?obibeb  fo?  JBarbd 
for  s°Woitianb Covert  Unber  14.  contra  pacem  vi  abdudis  vel  detentis  feu  Maritatis,  quicunque  laicus  in- 
to exempt  her  out  of  de  convidtus  fuerit  qui  puerum  aliquem  lie  detinuerit,  abduxerit  vel  mariraverit, 

this  Statute,  that  is  ta-  .  reddat 

ken  for  the  other. 
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reddas  perdenti  valorem  Maricagii,  &  pro  deli&o  corpus  ejus  capiatur  uc  imprifbne- 
rur  donee  perdenti  emendaveric  deli&um  fi  fuper  maricetur.  Bctc  II  is?,  II  puerum 
marita'verit,  feJljtci}  a2rponnfi£  the  ottjec  ^tatiste.  33>nfi  ujen  W.  i.  Cap.  22. 
Confirms  tljis  Stature  in  general. 

Cljis  Stature  teas  nor  founfi  full  enough  to  gibe  iUcmcop,  ana  therefor 
tfic  Stature  in  <£Jueftion  timsf  inaBc,  VbSjkI)  might  tocsl  fie  faifi  to  fie  mafic 
bp  3©rn  unlearnefi,  fo?  infiecfi  it  rna£  the  3fmcrcff  ana  Beat  of  Eo?fiS  fo? 
tlje  general  3Ci6ufe  that  ficgat  it,  fo;  the  Jtlct  firing  in  (jig  Mature  a  €rcfpar£ 
ana  3! if  cf  £  o?re,  pet  i?  not  mafic  vi  &  armis.  Snfi  therefore  7  H.  4.  9*  tjjc 
<Toiznt  vi  &  armis  \sa0  rcicctefi. 

$nt,  tlje  Mature  of  €refpaf£  being  to  enfi  in  ©amage,  this'  rcrobcrjsf 
ttjc  25afip  it  icif,  anfi  pet  not  fin  3£rmano,  but  bp  Commanfiment  to  tl)c  gfjfei 
riff  to  take  ana  fcguefier  the  23oDp,  anfi  then  bp  Sufignient  gibing  it  to  tlje 
plaintiff,  if  it  fie  fojbim. 

3Slg:un,  toljcre  olf  €refpaflc0  Die  toitfl  the  ^crfon,  gire  the  SBttion  te  con* 
tintuo  bJith  the  ©cic  0?  €rxcuto?,  againfrthe  i^eic  c?  £j;ecuto?,  anfi  tljougfj 
tijc  i^eir  fiir,  in  cafe  of  3©arfi  as?  trjcil  as  £tabiu)nunt. 

■iSna  tftcrcfo?e  24  E.  3.  fo.  29.  upon  a  ItCifummonjS  in  fueh  a  <€afc  again!! 
the  H?rceutc:,  ijc  p'kafiefi  Pleniamenc  adminiirer,  thereupon  SIffue,  ano  net  tp 
3Darfi  jufigefi  to  tlje  plaintiff,  anfi  9  E.  3.  if.  <J35uarfi  of  ISofip  anfi  Sanfi  as 
gainfi th?cc,  tofiereof  one  DieD  Qunng  tlje  ^ocSamatioaS  anfi  0efitnnnon^ 
again!!  fjis  if  eir,  anfi  though  ije  mere  toitbin  3Ugc,  pet  Slufigmrnt  pajfefi 
p:cfcntlp  againft  all,  fo?  it  tnajS  faifi  that  this  tesa£  tlje  firtf  Action,  but  it 
Vuasf  fioubtco  mhether  the  ©cir  ffjoulfi  anftocr  damage. 

n  H.  4.  y-y;  3ff  tfie  SUncctfoj  babe  &i£  IBarfi  rabiftcfi,  anfi  tying  bi$  32iti* 
on  anfi  Die,  thx  Ifeic  fftaH  Ijafie  the  Uc^fu  ramons1,  but  not  the  <gj;ccuto?,    JBut  z  M.450; 
if  tiis  2Jlnccf!o?  b?ougj)f  not  the  3flction,   tfjc  ^rccuto?  fljall  commence  it,  not 
rfjc  ii^cir,  fo?  it  ig  a  Cafe  out  of  the  Statute.    3Gnfi  in  tfjig  Cafe  Hill  Caps' 
ttjat  the  2$a!ter£  of  tlje  Sab)  UJerc  not  learnefi;  bjfjicfl  the  0epomr  repjobe^. 

€hi.st  $>?ogrcf^  of  ,§taturc^  argues?  tt)t  €arc  of  JScfijefsf,  anfi  tlfjat"  there 
roajs  no  $)urpofe  bp  increafing  the  ^ainjt  anfi  pjobifiing  ecrtainln  fo?  itc'mc* 
fip  in  caCc  of  ©eatf)  cf  cither  £tfie,  to  e>:empt  anp  fo:mer  #ffcnSer^  ^Infi 
therefore  it  hath  heen  Kill  ertenficfi  fip  ocquitp.  €hcrcfo?c  it  i.af  gibrn  to  ~Cr.  &, 
•Quarfiian  in  ^ocrarje,  as?  tfie  23oofi^  1  E.  3.  20.  tempore  E.  1.  fF.  gard.  133. 
Regifter  16;.  fip  <8CM*tp  of  tt)C  Statute  Of  ConfiTnili  cafu.  Snfi  Fitz.  Nat.  br. 
159.  i£?  redo  de  cuftodia  lap  fo?  tfjem  both  at  Common  EatD. 

^Infi  tljat  i^  pet  fironger  both  1%  E.  ;.  fo.  ;i.  Gard.  and  Fitz.  N.  Br.  r42.  G.  Ageof  o'rphan  Arbi-' 
Cljat  the  Committee  of  an  €>?pf)an,  fip  the  flt^apo?  anfi  SJlIDcrmen  of  Lon- trary" 
don,  Oeclaring  upon  their  Cufiom  ftjall  Ijabc  tfjc  iB?itan&  the  5S.gr,  anfi  ^$ons 
age  fijall  be  lemitcfi  bn  them. 

2CnD  47  E.  3.  F.  Gard.  30.  the  &ing  K)al!  maintain  tljat  %mnn.  <Zl}\$  neuj 
fjcmcfip  uja0  giben  in  cafe  of  lijabiujment  in  odium  fpoliatoris. 

Hpcrt  tlic  SrcfpaW  upon  the  Statute  of  malefadoribus  in  Parcis,  it  i$  con*  9O0.7i.fc' 
fcfTfO  tffc  Wiis  ig  punilljable,   fo  in  <&refpaf£  upon  tljz  ^tatutesJ  of  5-  R.  2, 
and  8  H.  6. 

<®f  thefe,  the  ftca'fen  ig  not  fiecaufe  the  5?o?m  of  the  actions,  anfi  the  3[ufig*  coverture  was  not  as 
incurs  anfi  ifiuccutionjj  arc  the  fame,  but  fiecaufe  tfic  <£35?ottnfi  ano  ^»i!b*  protcTiedasw^intan! 
fiance  of  tlje  5Cction  i^'  one,  anfi  the  Silggrabation  of  o^ffenrr  nnfi  iDuniffsment,  cyapdfome  other  Dir- 
isf  an  Argument  that  thep  ntbec  meant  to  evempt  anp  <©ffenfier,  tljat  to&$'^iZ^™t)o$& 
nuttton  in  Sab)  ficfoje,  it  mere,  &  lm^<m- 

3£nD  inftrongee  Cafes?,  3©omen  Cobert  arc  inboibefi  amongff  others,  inlets  Zi'i  t^f^t 
a  neb)  <fi>ffcnrc  i^  createfi,  that  \bci0  not  bcfo?e.    SJnfi  ffirrefo?c  tohcrc  the  man'covert  hath  no 
Statute  of  34  E.  1.  that  if  in  an  SEfiTtfc  the  tenant  plead  3(oiu=tenanrp  mitft  Si^f fottth*n dif" 
a  J»ftangicr,  bj(|a  being  callefi  in  inatutatiut  it,  anfi  it  be  fcunfi  falfe,   he 
II) all  fie  imp:ifonefi  a  ^car,  anfi  not  to  be  Dcltbrrco  tnitljout  a  great  Hail? 
fomc.    Sin  «  AfT.  p.  2S.  an  Sfftfe  Itiasf  brought  againfl  her  ^uabanfi,  tuho 
pleatiefi  ^ointcnancp  tnitfi  his  i©ife   by*  ©ceo,   anfi  ttic  being  called  in 
matntainefi  it,  mhicli  being  founfi  falfCvJ&e  mas?  afijufigefi  to  p:ifon  acco?^ 
fiing  to  that  Sa'UX     %tt  36  E.  3.  Fitz.  Aff.  443.     %\\a  Saunders  in  Ployden  364. 
anfi  Hawes4H.  7.  11.  agree  upon  the  Statute  of  Weftm.  2.  cap.  21.    Cijat  U 
an  ^Jfufant  fail  in  Slflife  of  a  ileco?0  Up  him  plcaficfi,  he  Hjal!  not  be  then 
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upon  jnbgcb  a  ©ifieifo?  upon  tfiat  Sain.    SJlnb  tofiere  tfie  Statute  of  Mere. 
cap.  3.  gibeg  a  i©?it  of  Redifleifin  againfl  one  tfiat,  Being  conbicteb  of  ©tficfc 
fin,  botfi  again  ©ifleife  tfie  fame  $erfon,   tfiat  tficreupon  fie  Ifiail  6c  tancu 
anb  impjifoneb.,  till  fie  be  beltbeveb  bp  tfie  Hing  bp  ftanfom  0?  otfiertoife. 
Co.  L.i«.b  9H.  4.  y.  g|f  a  3Boman  commit  a  ^ificiOn  anb  be  conbicteb,  anb  tficn 

commits  a  iiebifletfin,  anb  then  scarries,  tfie  ffiall  be  cfiargcb  in  ftebifleifin 
anb  fier  ©usbanb  namcb  toitfi  fier  fo?  Confo?mitp ;  but  fie  mud  not  be  cfiar* 
geb  a£  a  principal  3flcto?  in  tfie  3©?ong  bone,  no  mo?e  tfian  fo?  a  Crefpaftf 
bone  bp  l)i$  ffliie  before  fie  marrieb  fier,   pet  fie  fijall   fatisfie  tfie  ©ama^ 

SC0.73.S.  $oto  tofiere  it  i0  in  tfie  feconb  $Iace  objecreb,  tfiat  tfie  3©oman£  ©ifabi;; 

litp  to  pap  foj  tfie  Carriage  ffiall  ezcufe  fier  of  tfie  3lmp?ifonmcnt  anb  ex* 
empt  fier  out  of  tfie  leaning;  of  tfie  %ab)3  unber  tfiat  ftule,  Lex  non  cogit 
impoffibilia,  fed  impotentia  excufat  legem. 

%  3finftoer :  €fiat  firft,  tfiat  $oint  anftoerg  but  one  55?ancfi  of  tfie  Sato, 
ttfiicfi  10,  fi  hazredem  non  reftitueric  vel  poll  annos  nubiles  maritaveric,  abjurec 
rsgnum  vel  habeat  perpetuam  Prifonam.  2$Ut  tfie  Claufc  before  tfiat  10,  Si  ille 
qWrapuic  poftmodum  reftituerit  puerum  non  maritatum,  vel  de  maritagio  fatisfece- 
ric,  puniatur  tamen  de  tranfgreflione  per  Prifonam  duorum  annorum.  $lnb  tficn 
follotoje?  tfie  otfier  Cloufe;  fo  tfie  fame  $erfon£  are  unbertfoob  in  botfi  Cafes. 

jpotoin  tfie  firft  Claufe,  tfie  Sfmpjifonment  ffanbtf  abfolute,  anb  fiatfino  fa' 
ti$  faction  rcquireb,  to  tofiicfi  a  Wile  i0  unable,  no  mo?e  tfian  tfie  Statute 
of  Mercon,  toitfiin  tofiicfi  ffie  i0  ebnfeffeb  to  be*  3dn&  tficrefo?e  ft)e  map  be 
containeb  in  tfiat,  anb  tfien  in  tfie  otfier  alfo.  3Cnb  tfie  €ej;t  befo?e  citeb  3B 
alloto ;  but  it  fiatfi  no  ufe  fo?  tfiisf  Cafe,  fo?  it  i0  to  be  unberfloob  Sfmpoten* 
cp  to  ejecufc  tfie  Hato,  tofiere  tfie  *$mpotencp  i0  a  neceflarp  0?  inbincible  ©if* 
abilitp  to  perform  tfie  Sl^anbatojf  $art  of  tfie  31am,  0?  to  fo?bear  tfie  §5?ofii* 
bito?p. 

$oto  tfii£  Ian)  anb  tfie  £cope  of  it  i^  abfo{utc!p  anb  birerfp  to  fo?bib 
tfie  ftabiffiment  of  a&arb,  anb  tfie  ftetf  itution  of  tfie  ©alue  10  but  a  $?o-- 
bifton  by  map  of  Conbition,  if  tfie  Sato  be  b?often.  23ut  all  SattS,  bJhich 
be  artificial  Creatures,  Xto  a0  toell  Q0  natural  Creatures  affect  tfieir  ototi 
Conbcrfation;  anb  tfierefo?e  bo  befire  anb  commanb  tfiat  tficp  be  not  bios 
lateb,  not  tfiat  tfieir  3B?ong  be  rcbeemeb,  fo?  a0  it  i0  faib,  tfiat  pcenitentia 
10  but  Tabula  poft  naufragium,  fo  it  map  be  faib  of  Redemptio.  $oto  tficn 
tofio  toill  fap,  tfiat  tfie  ll^oman  i£  unable  to  obep  tfie  Sato,  ft)e  i^  unable 
to  rebecm  mo?e  tfian  anp  beggar,  anb  tfierefo?e  ffie  ougfit  to  be  mo?e  Care^ 
ful  not  to  offenb  tfie  Sato,  tofiicfi  10  in  fier  oton  ^otoer  j  anb  tfie  penning  of 
tfie  Sato  i£  H0  p?oper  a.Sf  it  10  ^Oflible3  fo?  it  %0  not  de  Maritagio  non  fatisfe- 
cerit,  0^  tfie  common  f  o?m  of  penning  in  fuel)  Cafe£  i0  ;  but  fatisfacere  non 
potuerit,  lofiicfi  i0  the  €afe  in  <aueftton.  3nb  tfierefo?e  tofiete  ^erfonitf  3C6le 
fiabe  a  Cfioicc,  tofieu  tficp  <©ffenb  to  pap  0?  fuffer,  ffie  knotting  ffje  fiatfi  no 
Sl^ean^  to  pap  bib  bp  offtnbtng  boluntarilp  (a0  it  toere)  pielb  fier  felf  to 
Objuration  0?  Smp?ifonment. 

%t  \0  true,  tfiat  ail  2ato£  obmit  certain  <ffafeiS  of  juff  <JBrcufe,  tofien  tficp 
a?e  offenbeb  in  Setter,  anb  tofiere  tfie  #fTenbec  10  unber  ^eceCitp,  eitfier  of 
Compulfion  0?  Snconbenicnce,  o?  clfe  tofiere  fie  10  in  3fgno?ance  inbincible ; 
0?  tofiere  tfie  Offence  i0  byt  a  mcer  Sl^iiGtfo?tune,  toitfiout  ©aill  0?  ^urpofe. 
#?  tofiere  tficre  i^f  a  meer  91mpotcncp  to  tfiat  tfiat  it  10  requircb. 

*Bp  CompulBcn.    $10  in  tfie  Cafe  of  Lucretia  toitfi  poung  Tarquin,  of  tofiom 

^B.  Auftine  iav0,  Duo  fuerunt,  &  unus  commifit  Adulterium,   anb  tfiercupon  fie 

mane^  tfie  Dilemma:  fi  cafta,  quare  trucidata  ?  fin  minus,  quare  laudara? 

8  Co.  St.  b.  icr.        ^ecefntp  of  aboibing  greater  ^inconbenicnce,  a0  tofiere  one  Rillja?  a  €fiief 

544.  piow.  18. b.      ^  fl  25Ut.fflai.  in  ^£fC1KE  0f  fii^  ^fetcon  0?  ^oufe,  ?.i  air.  56.  tfie  binbing  anb 

beating  of  a  ^erfon  Sunatich,  rcmobing  of  a  jberfon  Scp?ou^f. 

%n  3ffl«o?ance,  a0  in  tfie  Cafe  of  Jacob  anb  Leah. 

^ucfi  10  the  (gretife  of  a  ©ceb  reab  amif^  to  fiim  tfiat  cannot  reabs  0? 
repo?tcb  to  fiim  tfiat  10  25linb. 

Hunacp  in  fiim  tfiat  KtiliS'  a  Strain 

#f  ^Impotencp,  as  in  tfie  Cafe  of  Mephibofhech,  accufeb  bp  Ziba  fii^f  ©cr* 

bant  to  David,  anb  bp  fiimfelf  cjreufeb  bp  fii.sf  Simpotencp,  a  foul  3Ectian, 
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and  an  tinjllJr  3fu&gmcnt  Of  David  to'sirard.S?  l)im3  Feftinatio  jufticiar  noverca. 

Sjn  all  UMJiclj  Cafes?,  ri?cre  is  a  juff  <@££tife  of  r;je  Eatn  not  pei-fa.:nud. 
25p  tfjefe  trre  ©ijnnttion  from  tfic  principal  Cafe  appears?  clear,  but  rlje 
'Principal  fails?  upon  tfje  Sillily  Qui  non  habet  in  are,  luat  in  corpore,  ne  quid 
peccetur  impune. 

Upon  tfje  Statute  at  Weftm.  i.  cap  i|.  tobetcbp  it  is?  enacted,  ®%at  if  a 
fflgan  ilaSiC)  a  l&omait,  tic  fbaU  Be  puniftjcD  toitp  ttoo  t?far^'  3iinp?ifonmcnr, 
ana  fined  at  ttjc  &ing'£  3©ill.  3tn&  if  fie  tfatoe  not  toljcrcof  to  he  fined,  to 
fiepuuifijed  up  longer  3dnp2ifonmcnt.  iUill  anp  9S£nn  Doubt  if  a  S$ov.h, 
to-oict)  !jar|j  no  j&ubftance  commit  a  iSape,  Out  tpat  be  (ball  ncbertgclrfo?  fuf* 
tcr  5imp^fonmcnt^ 

%o  upon  tfje  JitattUc  of  Weftm.  i.  Cap.  20.  de  Malefa&oribus  in  parcis,  it 
is?  enacted,  t&at  if  ann  be  attainted  at  tfje  &uit  of  tfje  Partn,  Ijc  (ball  be 
fined,  if  &e  gadc  tofjetcof  ;  if  nor,  Ijc  fijall  be  impjifencd  ana  find  Jjump  no 
mojc  to  offend. 

^fje  Statute  5-  Eliz.  ^f  anp  perfon  f  o?ge,  $c.  l)Z  fljall  pap  double  Caffs?  B«ife  to.ns  w- 
ana  ®amage£  to  tfje  partp  gricbed  and  faffer  tfie  Co?po?al  puntftjnientsf ; 
ffiafl  none  be  puniftjed,   ercept  be  can  do  botlj  5   Snoccd  tfje  Cpu^band  (ball 
not  upon  §naictmcnt  of  hi0  iBife,  fo?  tnar  is  mcrrlp  in  a  Criminal  Coucfc,  nco.s.b.  a.car. 
and  tbe  l^usband  not  partp  to  it,  a$  fje  is?  to  fomc  Sections?.  v>7i  ji3. 

y  Eliz.  3|E  anp  perron  be  condirted  of  perjurp  He  (bail  forfeit  40  pounds?,, 
and  if  Ijc  tjade  not  43oods?  and  chattels',  02  lands?  to  tfje  3i>alue,  tfjen  to 
be  impjifeneb  by  a  fear.  %t  the  penning  bad  been  Vice  verfa,  tfje  perfon 
frjall  be"imp:ifoned,  erccpt  be  pap  40  pounds  02  fucfj  as?  arc  able  ujfall  pap 
a^onep,  fucfj  asi  arc  not  able  (ball  be  imp?ifoncd  j  could  tfjere  babe  bun  a* 
np  ©oubt  \  2Hnd  tbia?  is?  as?  mucb-  3?  t  &ao  been  Colour  if  it  bad  been  tbu0 : 
£ucp  as?  toM  not  pap.  3?o?  the  fault  fjcre  is?  in  ber  potoer,  as?  tfje  J>ta* 
tute  fpeabs?  purpofelp,  not  in  fjcr  IBill. 

19  AIT.  5.  €fje  i©ife  imp^ifoned  foj  f  o?ce,  9  H.  4.  6. 

3ind  upon  tJ)e  Statute  1  Eliz.  againfi  bearing  of  £^afTcjsf4  2  Eliz.  Dyer 
203.  €be  Sfudgment  and  statute  i£,  tfjat  tfje  Offender  ft)a!I  forfeit  an  J^un^ 
d?ed  S^arb^,  and  if  be  pap  it  not  toitfjin  ftr  S^ontb^,  tben  to  be  impjifon? 
ed  :  git  fcoajs  nctoec  doubted,  but  to  ertend  to  tKonicn  Cobert  t  £>o  it  i$  in 
tfjat  23och. 

^!nd  1  El.  c.  2.  <£berp  $erfon  failing  to  go  to  Cnurcb  Uiasf  enacted  to  fo^ 
fcit  12  d  a  &un&ap  to  be  lebied  bp  tfyc  Cburcfj  tuarBen.sf,  foi  ttfc  belief  of  tbc  iiCoiSi  & 
|Soo?,  of  tfje  <Sood^,  Eand^  and  €cncnicntg  of  fuctj  #ffender^  hp  ©ijlref£. 
<€t}i$  cjctcnded  to  »omen  cobert. 

€ben  2;  Eliz.  tfje  20  pounds  a  Sl^ontb  ma£  giben  fo?  tbisf,  and  if  tbep 
Jacre  not  able,  0?  failed  to  pap,  tljen  to  be  imp?ifoned  'ti!I  tfjep  paid.  €fie 
3©oman  Codcrt  i$  mitftin  tlje  Statute*    Fofter's  Cafe.    Co.  lib.  it.  fo.  6\. 

22nd  7  E.  3. 11.  31  Ijoia  to  be  a  Cafe  in  tbc  point:  <©ne  bjougbt  a  Writ  of  Co 
ftadiffiment  againff  t^e  Smaller  of  Burton  Lazar  and  ttoo  Confreres,  to^iclj  9 
lucre  dead  pctfon^  in  Sato.  €befe  ttoo  Confrere^  tocrc  apparcntlp  to  tbe 
Court  asf  unable  ajf  a  Mloman  Cobert,  pet  tfjerc  toa£  no  Cballcnge^,  tfjep 
lucre  not  tuitfjin  tbe  Statute  i  but  <sBrception  toa^  taben  to  tfje  €laufe  of  tlje 
VBCrit  Commanding  tfje  ^b^riff  to  babe  tbe  25odp  to  render,  to  tobicfj  of  tbc 
plaintiffiS  oj  ©efendantis  be  did  belong ;  tobeveajS  to  tbe  Confrere^  fje  could 
not  belong  j  tofjicb  toa$  creufed,  tljat  tfje  f  o;tin  of  tbe  3©rit  toa^  determined 
bp  tfje  Statute,  and  added  tfjat  in  a  «^o?t  tfjcp  migbt  feem  a  little  intes 
rcfl*cd  in  tbc  bcfjalf  of  tbc  ipofpitaf.  28nD  if  ttje  plaintiff  toere  barred, 
tfje  JDard  ffjould  not  be  adjudged  to  tbc  defendants?.  3llnd  if  the  a^aller  bad 
joined  bi^  Confreres?  toitb  bim,  in  an  3Ettion  of  liabiujment,  it  Ijad  abated, 
fo?  ttjep  cannot  demand  toitbout  Stntercfi,  but  tfjcp  map  do  Wrong  toitfjout 
Sntcrcff. 

3find  14.  H.  6. 17.  31  3©?tt  of  iRabiffjment  i«f  bjouffbt  againjl  an  ^u^band 
and  J©ife  and  admitted,  and  otfjer  Scatter  pleaded  in  23ar. 

3Hnd  if  in  tbis?  Cafe  Zboaoi  HufTey  jjad  been  found  gttiltp  toitfj  bi£  3©ife, 
no  doubt  ttjtp  ffiouib  botb  babe  been  condemned ;  and  yet  fo?  b^r  fingle  pcr^ 
fon  tbc  Cafe  batb  been  tbc  fame  tbat  noto  it  ig,  that  fije  fijoufd  not  bp  Ijcc 
fclf  ^atijffie,  pet  Oje  fiiould  fiabc  been  imp?ifoned,  except  fjer  husband  bad 
fati£Bc&.  GLhe  Cafe  Of  28  H.  8.  Rot.  347.  Comes  Rut'  verf.  Savage  &  fa  fern. 
3Hnd  Co.  1.  j.  14.  Eytrue's  Cafe  of  3£nnuitp  recobercd  againff  a  pcrfon,  bp  uCo.n-\>; 
Confent  and  31lid  of  patron  and  0?dinarp.  %t  is?  a  juft  iHnle,  tbat  Sfndges? 
are  to  mabe  fuel)  <Srpofition  of  %a\&$  and  (Statute^,  a$  fuffct  tbem  not  to  be 
<£Iilfo:p.    C.  1.  1 1.  Magdalen  Coll.  Cafe. 

o  ^tatuteg 
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i  Inftit.  3  % $. 
9  Co.  73<  a- 
The  Woman  may 
take  any  thing  to  the 
Benefit  of  her  Huf- 
Sand. 


9  Co.  73. 


ji  Co.  7.7.  b. 


Second  great  Point. 


Verdia  taken  by  in- 
tendment. 

To  the  firft  Queftion. 


1  Cro.  f  40. 


V  Coke  li.  1.  Lifbrds 
-^  Cafe  51. 

3  Cr.  740.   1SE.4.4. 

a.    16  H.  7.  II.    2  E. 

3.  17.21. 
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^tatutcg  tljat  arc  maDe  in  ^imitation  0?  Jmpplp  of  (Common  lain,  fball 
lie  rrpounDcD  acceding  to  tlje  Earn,  anD  fuel?  a  Statute  ig  tijis?.  3£uD  if  a 
3©oman  folc  SiiaDifl)  ants  tljcn  Si^arrp,  tlje  ileafon  ig  aH  one,  fo?  £ljcrc  toe 
fart  i£  tlje  ffltttbeg,  anD  muff  be  fo  laiD  in  Ijer  alone,  anD  not  upon  Iscr 
i^usSbanD ;  ana  tljerefo?e  in  tljat  <Cofe  if  tlie  i^ugbanD  pap  not  rfjc  &alur, 
uJe^rmSr  be  imp?ironcD.  25ut  it  feemetlj  tljat  tlje  ©alue  of  tlje  S^artinge 
being  foun&j  tlje  fugbanb  muff  anfmer  it,  anD  fo  it  igcut  of  ffje  tfafc  of  tlje 
Statute,  anD  not  line  tJjc  ia?incipal,  fo?  tlje  IfusbanD  can  fati^Se,  pet  tl)t 
t©0?D£  arc,  Si  ille  qui  rapuic  de  Maritagio  facisfacere  non  potuerit. 

$om  to  tlje  <Cafc  23  E. ;.  F.  Corone  276.  tljat  a  2$onfe  0?  a  JBcman  <£obcrt 
being  appealeD  a$aliciouflp*anD  foitnQ  not  *©uiftp,  fball  pet  tiafcc  no  ©arnage 
no?  S»Qwirp  againftthc  3£bcttoj,  ,€ije  3Bo?DH  of  tlje  Into,  Weftm.  2.  cap.  2^ 
are,  tljat  tlje  $erfon  appealeD  ujall  fjaPe  ©amagcjsf,  nam  tfjep  can  IjaPc  notjf, 
ttjere  ig  ^ntaipatuy  inDecD  in  tlje  berp  #oint,  pet  a  iBoman  map  take  anp 
tfjing  to  tlje  benefit  of  bcr  $u$I>ant>'.  'Slje  Hfoj^  are  tljat  t|jc  |5artp  aps 
pealeD  ujall  Ijabe  ©amagcg  fo?  fij£  ^mp?ifopment  anD  SJnfamp,  bj|)jclj  re arfj 
Sot&  to  a  3Boman  CoPert,  anD  fo?  tlje  line  fl)e  tuttl)  fjcr  ^uebanD,  anD  iljc 
alone  after  fjig  ©eatlj  ftjall  Ijauc  Action,  anD  tlje  <©amagc£  rccofcercD  bp  anD 
fo?  ijer,  anD  tljerefo?c  tljat  <Cafe  map  en&ure  4Bucftion. 

2!lnD  it  ig  of  no  ujeigljt  tljat  ig  faiD3  tljat  mljere  tlje  23oon£  of  8  E .3, 5-2, 
and  22  R.  2.  Do  enquire  of  tlje  ^ufficieucp  of  tlje  ©cfcnDants?,  mfjicfj  cannot 
be  in  tlji£  Cale,  becaufe  tlje  Woman  Coucrt  appear^  to  tlje  Sato  fnfuffid* 
cut :  f  0?  tljercfo?e  tljat  ^oint  of  <£nguirp  ig  faPeQ,  anD  tlje  SInDgment  $e* 
rempto?p  upon  tlje  otljer.  3&nD  To  tljongtj  tlje  Statute  of  Weft.  2.  cap.  12. 
gibe  an  Appeal  0?  ©amageg,  pou  muff  not  infer  thereof  tljat  an  appeal 
cannot  be  IjaD,  Mt  m&erc  tlje  3£ppeaIo?  map  Ijabe  damage,  fo?  tlje  Contra? 
rp  ftereof  appearjgf  22  E.  %.  Cor.  276,  Qusre  of  toe  p?cceDcnt  SlitDgment  a^ 
gainft  Ij=hl0banD  anD  Sffilifc  quod  capiantur.  Tr.  34  H.  8.  Rot.  547.  Salop. 

%g  to  tlje  feconD  great  ^oint,  SSl^ctljec  tlje  ©erfeict  be  fufficicnt  0?  not,  % 
mafee  tmo  cJSucffion^  of  it. 

tf  irff,  toijet^er  tlje  iSabinicr  fiiall  be  anftocraMe  fo?  tlje  ©alue  of  tlje  flt^ar* 
tiage,  tfjougb  ne  loere  not  tlje  Slutljo?  of  tlje  Carriage,  but  fomc  otljer  initfts 
dut  Ug  Sfitt  0?  Ccnfent,  0?  t&e  OTarD  of  Iji^  otim  Mill  marrp  Ijimfclf,  fo?  if 
t^e  ILabJ  be  fo,  tljcn  i^  tijere  no  Want  in  tlje  ©rrtua:. 

€|je  feconD,  fuppoOng  tljat  Ije  be  not  Snftuerafalr,  ercept  |je  tocre  ^lutfio? 
of  it,  tajjetfjet  tlje  ©crDtct,  a.sf  it  ig,  foal!  be  tancn  fo  op  3(nteiiDment. 

€0  tije  firjT.  3flt  tlje  Common  Ham,  anD  befojc  tfjc  Statute  0?  Gloncefter 
cap.  1.  if  A.  mere  DiffcifeD  bp  B.  anD  B.  infeoffeD  C.  0?  toere  DifleifeD  bp  fiim, 
A.  fjaD  no  ftcnicfcp  fo?  ^amage^  againff  tne  feoffee*  0?  ©iffdfo?  of  fii^  ©ifs 
fcifo?,  cut  teja^  to  b^ing  ftt.e  3flffi3e  againff  B.  m$iclj  toa^  tfyc  inuuebtate  ©it 
fcifo?,  anD  tljcrcin  Ije  toa0  to  recover  tlje  mean  ^?ofit^  bp  map  of  damage, 
not  onlp  fo?  Iji.sf  olun  ^Eime,  but  alfo  fe?  tlje  ^oSt  tccctbca  bp  tfyz  f  coffee,  03 
feconD  ©iffeifoj. 

3fiuB  liftemtfe  if  A.  tftc  firft  ©jfteifce  baD  rc^entrcD  toijerebp  Ije  ^aD  loff  big 
3£Q«?e,  %e  migijt  bp  an  Action  of  €refpaf«s  vi  &  armis  b?ous|)t  againff  f)i£ 
^iifeifo?,  reeoper  tlje  mean  $?ofit£  fo?  all  tlje  mean  ^offcifton^,  Mt  neitljec 
at  tlje  common  lain  no:  nom  can  Ije  Secobcr  upon  Iji^  iSe^ntrp  ©amagctf 
againft  t^c  feoffee,  Seffee,  0?  feconD  ©iffeifo?,  b\}  Action  of  CrcfpaQs?  vi  & 
armis,  fo:  tljat  fitg  not  fi'tg  €afc  ag  to  tlicm  to^o  DiD  no  immeDiatc  Crefpafjsf. 

33nD  tijerein  t^e  Common  Sam  Dotfj  "no  Mrcng  to  cbarge  tlje  firft  ©ifleis 
fo?  foj  tlje  ^jofitjs  not  receiPcD  h^  Ijim,  becaufe  tlje  Srff  ©iffcifo?  baD  no  0e* 
mcDp  fo:  tljem  againfttfte  fcconD'^iiTeifo?  o?t!jef  eofjee.  25ut  tfjc  firft  ^ilfcifcj 
baD  H5cmeDp  by  Action  againft  tlje  feconb  ©iffeifo?,  0:  toa£  fuppofcD  to  Ijabe 
receibeD  Satisfaction  at  tlje  If anD^f  of  tlje  feoffee  0?  Scffce,  anD  fo  paiD  but 
tPbere  Ije  recciPcD. 

'IBut  nom  tpc  i^eafon  ig  clean  otljer  in  ttjt  Cafe  iit  <0ucfiton,  fo?  tlje  laa^ 
biujer  of  a  l©arD  bp  fji£  JiEaPtGjmenc  gain^  no  Entered  in  tl)t  25oDp  0?  Cuflo= 
Dn  of  tlje  IBarD,  neitfjer  Dot^  tlje  true  (©uaratan  lore  Dig  ^oftfOion  bp  tl|e 


JSabiffjment.  3HnD  tljerefoieif "mp  €cnant  by  £mignt'£  .^cr'oice  Die, 
^eir  toitljin  9flge,  S\  am  p:efcntlp  in  tlje  §3offcffion  of  f  Ije  OBobp  feif  gout  ^ci* 
fure :  3HnD  tljercfo:e  tlje  'CrefpafjS  at  tlje  common  Salt),  no?  tfjc  Writ  of 
KaPiuiment  nom,  botlj  not  n£  in  ot^er  !lcttcsn^  of  €refpaf£,  iSencuntc  tlje 
p?opertp  0?  ^ojTeffsOn  of  tlje  IBarD,  but  Dotfj  onlp  punifij  tlje  Terneraria  oc 
eupado,  anb  gibesr  tlje  plaintiff  3Dainage£  oejro?ding  to  l)ig  Burt,  bp  2£Bufe 
0:  S^ariiatjc  of  tlje  3lt>arD.    ?8nD  in  tf)i£  Cafe,  if  anorfjec  iaht  atuap  tlje 
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Wcivb  from  the  ftatoifiier,  anD  marrp,  the  firff  sUa\»tffjcc  can  baDc  no  Action 

againft  tljc  fccend,   out  tijc  beep  <J?uarDian  may  habe  Action  againft  fijem 

bottj,  anD  ft)a!l  Uccooer  againft  them  both  foj  tije'ir  federal  fSabiftjmcnts,  8 

E.  g.  j2.  toijere  it  is  faio  ttjat  four  taniibcD,  ana  a  2$oman  fenotoing  of  it  DiD 

marry  ftim,  anD  thep  tocrc  all  chargcD  toitl)  tfte  ^ahtc;  fo?  of  rfje  ^erfon  of 

a  3©an  there  can  be  no  §&oflcft"ton  toithout  a  ftighf.    2lnD  therefore  Littleton 

in  this  Chapter  of  Confirmation  fops,  that  if  a  fl^an  tafec  atoap  my  ©illain 

in  *3?ofS,  anD  2!  confirm  his  £ftate  in  the  ©Main,   the  Confirmation  is; 

UoiD  ;  out  31  niay  S^e  my  !©o?DS  Cedi  &  concetti  to  fiim  that  rooft  him  as 

toap,   02  to  aim  other,  nottoithftanding  fucij  tojongful  tailings  of  him  ,  6  h.  7.  s.  Done  Br. 

toljich  mill  6c  clean  contrary  to  the  to2ongful  tailing  amay  of  my  23caft,  02  2+- 

any  other  line  €bing, 

3Bn&  this  bp  Sato  of  $aturc,  by  mljich  all  Q^cn  arc  free,  anD  cannot  be 
brought  unDcr  the  dominion  of  any.  But  nccojDing  to  jus  gentium,  viz.  the 
€ale  of  Captitoity,  from  tohich  our  IDiilcnage  came.  3iir.o  the  Confeinon  in 
the  Court  of  HccojD  is  not  to  much  a  Creation  aS  it  ig  in  ^uppofal  of  Sato 
a  declaration  of  rightful  ©illcnogc  before,  as  a  ConfeAion  of  other  arxions", 
tljough  it  i0  true  as  Littleton  fays,  that  it  fftall  not  binD  his  SffucS  Tiom 
bcfoje,bccaure  the  tf atoour  of  liberty  giDcS  them  Irabe  to  falfifie.  €hcp  mere 
called  fervi  not  a  ferviendo,  but  a  fervando. 

•But  all  tljiS  nottoirhffanding  %  am  clear  of  Opinion,  that  if  one  rabiffi 
mp  3©arD,  ano  take  him  out  of  mp  IpoffciTiOn  bp  to:ong,  and  after  that  a* 
nother  tafecS  Diin  from  him  anD  marries  him,  0:  he  marries  Ijimfclf  During 
hiS  $onage ;  that  in  this  Care  %  (hall  anD  may,  bp  a  iDpit  of  Ciabiujmrnt 
of  ©garb  brought  againft  my  firff  fiabifber,  tccobrr  not  only  damages  fo? 
the  taking  of  him  atoap,  but  alfo  the  lvalue  of  the  Sjfarriage.  3UnD  this  is 
to  be  maintained  bp  lUcafon,  fey  t£2ecrDcnr,  anD  3&urfiojitp  of  13oons. 

23y  ilcafon  :  f  02  be  that  obferbcS  toell  the  Mature  of  the  Cafe  muff  Con* 
fefs/tbat  if  the^aluc  be  not  gibeu  againft  the  UJabiujer  fo?  the  Carriage 
happening  after  (Ijottifocber  anD  by  mfjomfocftcr)  Ije  fhall  mane  the  2am  tits 
tcrlp  clufojy  in  point  of  S^arriagc,  fo^2  there  is  no  Creature  fo  a^otoable,  fo 
cafily  anD  clofcly  to  be  conOcprD  anD  hept  as  a  Sl^au,  fo  as  §t  may  be  toffcD 
from  Si^an  to  srt)an  to  a  ^)unD?cD  in  a  u)02t  time,  h'S  Carriage  may  be  Clans 
Deflinc  our  of  the  Church,  anD  pet  fuch  anD  fo  manp  at  it,  anD  fo  conertly 
hanDlcD,  but  it  fijall  not  be  ^offible  to  arigu  the  certain  $5erfon  that  bia& 
aUitfjo?  of  the  Carriage,  02  clfe  that  #ffrnic  may  be  affigncD  to  Ijim  that  is 
unable  to  onftocr  tlje  ©aluc*  3flS  in  tfje  Cafe  of  a  IBoman  Cobcrt,  if  fycz 
l^uSbanDmcre  not  anfroerablc  as  befoje.  9liiD  the  ftabifhec  hatlj  no  l©2ong, 
if  lje  be  maDe  to  anfmer  the  ©alue  of  the  Carriage,  though  tfe  h«o  it  not, 
fO£  the  true  (SuarDtan  loff  it  bp  his  Sl^eanS.  2CnD  %  do  not  regarD  tohat 
the  l©2ong-Doer  gains  by  his  J©?ong,  but  toliat  the  (©toner  lofeth,  bp  it, 
tohen  the  3Eato  runs  to  repair  the  IB2ong.  f  02  if  the  Statute  of  Weftm.  2. 
cap.  14.  fay  toell,  Caveat  emptor  qui  ignorare  non  debuit  quod  jus  alienum  emir, 
mucfj  better  may  it  be  faiD  here,  Respondeat  raptor,  qui  ignorare  non  potuit 
quod  pupillum  alienum  abduxit.  2CnD  thiS  tS  a  jnlt  We  of  Eato  in  odium  fpo- 
litoris.  J>CC  Conradius  Lagus  de  plagiariis.  %t  A.  C0:rupt  tlje  ^crbnnt  Of  B. 
tofjo  thereupon  purlopnS  from  his  fi^ajier/  the  Cojrupto?  fhall  anftocr  the 
EofS  in  Duplo,  tohfltfoetoet  becomes  of  the  C^oobS.  Hpon  the  Uleafon  here, 
fee  the  like  there,  4^6. 

jfo?  Tp2eccDcntS  :  3In  25oofeS  of  €ntrp,  in  25ooftS  of  Sato,  though  fomes 
time  the  <©uefiion  to  the  Sury  in  USatafftmcnt  of  WiatH  be  bp  tohom  he  toas 
marrieD,  toluch  cannot  be  but  toell,  aS  olD  Jioon  of  Entries  in  J5atoiu> 
ment  11.  17.  and  18.  the  2Dooft  ;g  E.  ?.  fF.  Judgment  25-1.  founD  the  Carriage,  9Co.74. 3. 
but  no  IDaluc,  no?  bp  tohom  marrieD,  anD  fo  no  ^u^S"1^  toal&  Dc  Oi^en 
fo?  the  5DaIue,  but  fo?  the  damages  onlp;  pet  the  nioje  23oofes  anD  $>2cces 
Dents  bp  much,  oce  marrieD,  0:  not  generailp,  toirhout  ashing  bp  tohom. 
3CnD  tlje  anftocr  of  the  Slurp  in  motf  Cafes  is,  that  thep  nnoto  not  toljether 
marrieD  02  not,  [pet  note,  that  it  toaS  much  harder  to  find  bp  tohom  mars 
rieb,  than  tohether  marrieD  at  all ;]  anD  therefore  they  mafte  their  ©erditt 
continuallp,  if  marrieD,  To  much  fo?  the  Carriage  befibes  damages  ;  if 
not  marrieD,  the  'BoDp,  anD  fo  much  fo?  damages  onlp.  3CnD  then  the 
3!uDgmcnt  is  ConDitionalj  but  fo?  the  25oDp  anD  the  3E»'amagcS»    SflnD  if 
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tfje  ^Ijcriff  return  tfjat  fje  i0  married,  tfjca  t'gc  plaintiff  u)all  fjatoe  a  fcire 
fac.  fo:  tfje  halite  of  tlje  Si?amagc  found  bp  tfje  g-urp  33  H.  6.  3.  and  4j  E. 
3.  16.  '3Hnd  9  H.  6.  61.  Babington  asiRetlj  tlje  Slurp  taljerijer  tlje  Ward  toere 
married;  gcncrallp,  tljep  antoer,  $0,  per  the  ©erdict  i£  made  conditional, 
fo  much  fo:  tfje  SDalue  if  fjc  be  married  gcncrallp,  teithout  raping  bp  Inborn. 
Praxis  judietem  tft  ilote,  in  tfjcfc  Cafc£  ittfjen  there  is?  no  Carriage  found,  and  V?*  JlJc  Verdict 
tevym  £«»■■  git!e$  the  ©alue,  if  be  be  married,  0?  Ojall  fee  married  bcfo?e  he  can  come 
to  the  115oDp  unmarried,  it  follows  that  ttji.s  muff  crttnb  to  Carriage  op 
tDljomfoeber.  rC0  the  fame  <sEffett  i$  21  E.  3.  44.  and  19  E.  3.  ff.  Judgment  123. 
and  19  E.  3.  Fitz.  Judgment  172.  and  17  E.  3.  ff.  Judgment  116.  29  E.  3.  24.  Coke 
lib.  Ent.  pi.  8.  fcilicet  ultimo  in  Siabiujinent. 

3111  tijefe  25ooft£  and  #?cceDcnt£  of  Carriage  found  generallp,  not  raping 
bp  mhom. 

Sf  a  IBard  be  rat»sff)c&  toitbin  3Dgr,  ano  a  Wjit  of  &igljt  of  3©ard  be 
b?ougbtJ  the  defendant  map  plead  that  be  i«$  come  to  3fige,  banging  tfje 
Writ,  fo?  tfjat  ht  to  demand  tlje  2Bodp  a£  a  WaxH,  25ut  if  it  mere  a  U£?it 
of  Jjadittjinent  of  Watts,  it  mould  6c  otfjermifc.,  9  E.  4.  ?o.  37  H.  6,  7.  and 
24  E-3.  49  3End  tlje  old  05oo!i  of  OBntlicsf  Warde  en  Ravifhment  18.  enquired 
mftetfjcr  the  IBard  mere  married,  0?  come  to  full  9&ge,  ag  inferring,  that 
tfjougf?  be  mere  not  married  pet  if  Burins  the  JUaniffiment  be  mere  come  to 
full  Sge,  tfje  fila\jiu)er  ujould  anfiner  tlje  3D  a  hie,  becaufe  the  CHtardian  could 
not  note  Ijetse  l)ig  aslarriagc. 

3tlfo  Coke,  lib.  Intr.  Ravifhment  ult.  the  tSabiSscr  mag  condemned  in  tfje  ©a* 
luc,  rohen  tlje  Ward  died  unmarried  and  fcuitfjin  2Sge  after  tfje  iSadiujmcnt, 
fo?  tlje  Ctaardian  loft  the  2©arriegc.  OUut  note,  tlje  J>tat.  of  Weftm  2.  cap. 
35-.  in  <©uefficn,  i£  crp?ef£  tn  that  cafe,  fo  that  Cafe  map  groiu  bp  jfo?ce  of 
the  Statute. 

3Unothcr  point  ig,  tfjat  if  the  Guardian  getg  ^ofTeffiion  of  big  JBard  a^ 
gain  unmarried  after  tge  ftaDifftrncntj  Jje  map  0at)c  ^amage^f  fo;  tl)e  ta« 
King,  nut  Jje  ujonld  not  f)a4oe  tpc  ©alue  againfl  l)im  upon  trje  JSabifrjment : 
€Qc  0eafon  i#  ^latn,  and  fo?  tfiat  fee,  27  H.  6.  gard.  fo.  118.  fco^tcfj  i.a  tfje 
^?eccdcnt  old  25oofi  of  €ntric^,  gard  tic.  Ravifhment  pi.  12.  and  tlje  old  2J5oolt 
of  €ntric£,  gard.  in  Ravifhment  n.  to^ere  tfje  Swf*  6n&  inter  aIiaJ  *&at  t5Je 
Guardian  could  nelser  Ijabe  tljeP* offeffion  of  tlje  i©atd  after  tlje  ftatoiOjmcur. 

T6ut  toucljing  t&ijj  principal  ^oint,  l)cto  a  iliakiujer  fijall  oe  cljargrd  toni; 
tfje  lvalue  tljCfUgD  another  marrp  tfje  319ard,  tlje  ttoo  great  Cafe's*  relied  up» 
on,  and  p?effcd  dp  me  Bp  map  of  ©ifttnecion  mere  8  E.  3.  j2.  and  8  E.  3.  45-. 
m^esreof  t^e  fir|l  i&,  one  6?ougljt  a  Writ  of  USabitfjnient  againft  four  2^cn 
and  a  3©oman,  tfiep  all  plead  not  <©ui!tp,  and  tfje  3urp  find  tljat  tfje  four 
apen  ratiffjt  tfyc  Wavft,  and  not  tfje  Woman.  "But  tljep  find  toitljal,  f!;at 
tlje  IBoman  fenototng  of  tlje  JlaPitljment  did  marrp  Ijim  to  fjer  ©augfjter, 
and  tUe  Court  condemned  tljcm  ail  in  tlje  ©alue ;  mljcrcof  tlje  Confcqucuce 
muft  he,  tljat  tijougfj  tlje  a?arnage  Bp  ijcr  migljt  oe  fjolden  of  it  felf  a  iRas 
nifijment,  and  fo  tljep  all  (©utltp  etg  of  federal  0adiO>ment£,  pet  tliep  could 
not  fjatoe  neen  condemned  in  tfje  ©alue,  being  no  ^artie^  to  tlje  Carriage 
6ut  tljat  tljep  mere  made  liable,  becaufe  tlje  SS^arriage  ma^  made  mljilft  tlje 
reff  flood  ^efo?cco?^  and  laadilfserg. 

3lln&  note,  tljat  tlje  Statute  b?and^f  tlje  sHalsiOjer  toitlj  tlje  €itle  cujus  exti- 
tit  mala  fidei  poffeffor. 

9But  tlje  otljer  Cafe  8  E.  3.  45.  tua^,  tljat  one  B?oug!jt  a  Writ  of  IBard  a^ 
gainft  Alice,  and  demand^  R.  jSon  and  ^etr  of  I  a0  t}\0  IBatd;  Alice  came 
in  and  (tje  faid^  tljat  ffe  claimed  nothing  in  tlje  Ward  but  Nurture,  and 
nom  in  the  Court  u>  tcnd?ed  bim  to  tlje  plaintiff,  tofjo  refufed  fjim  becaufe 
flje  iuagf  married  ;  dje  anftoered,  Ije  masf  not  married  tv  fjer;  t'&e  otljer  re* 
plied,  tljat  ftje  toag  married  in  ber  ^5uatd,  after  ftjc  became  ©efojeco:,  fo? 
Mjicb  €ime  f^c  toa^  to  onftoer.  Knto  mfjiclj  it  ma^  faid  fo?  focr,  tljat  in  a& 
mucfj  a^  ftje  came  Salafullp  to  tlje  iaoffcOion  of  tfje  S^ard,  and  did  ttnDec 
fjim  at  tlje  firfi  ©ap,  ftje  could  not  be  counted  a  ©efo?cco?,  and  fo  die  Iua£ 
not  amerced.  *3ui  tljere  \®ag  judgment  bp  agreement  tljat  uje  ujould  pirJD 
tlje  IBard  and  20  =pound^,  fo?  fjerc  file  toag  clean  Contrarp  bona;  fidei  poffeffor, 
and  tljerefo?e  toajS  not  to  anffcoer  Mt  fo?  get  omn  %a ;  fo?  Ijer  fpoffcilion  be* 
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jng  from  tfte  25cginning  aHamfiil  anb  iDitftcut  119:ong,  cannot  De  rmcffeb  to 

orljcr  Si§nt£  s9?sng0. 

3!lnQ  fo  in  Canchifron  upon  folcmn  anb  febcrai  Arguments?  of  all  tfte  four. 
^uogc^3  Subgnmu  "wag  gibcn  lo;  the  plaintiff,  irsstij  a  full  anD  unifojtn 
Content  of  tfte  &>S)o3e  Court,  Nichols,  Winch,  Warberton  anb  mp  (dt;  mfticft 
5!ubgmcnt  ina.sf  giDcn  ana  pjonouueeb  in  tfjc  Court,  Pafch.  14.  Reg.  Jac.  &c. 
ana  entrca  tftu£: 

Ad  quern  diem  hie  venerunt  tarn  prard.  Francifcus  quam  pra:d.  Jac.  &  Katharina, 
Robertus,  Johannes  Woodford  &   Cuthbertus  per  Atturnatos  fuos   prard.     Et  fuper 
hoc  vifis  pramiffis,  &  per  jufticiarios  hie  plene  intellects,    confideratum  eft  quod 
pra:d.  Francifc.  recuperet   versus    praefac'  jac.  Katharinam.  Robertum,   Johannem 
Woodford  praedidt'  o&ogint'  libras  pro  valore  Maritagii  prsed.  &  damna  fua  prasd.  ad 
decern  libras  &  decern  folidos  per  jurat'  prsd'  in  forma  prsed.  afleffa,  nee  non  qua- 
draginta  libr'  &  decern  folid'  eidem  Franc,  ad  requificionem  fuam  pro  mifis  &  cufta- 
giis  fuis  praedicY  per  Curiam  hie  de  incremento  adjudicat.     Quae  quidem  valor  & 
damna  in  toto  fe  attingunt  ad  octogint'   quinquaginta  &  unam  libr'.     Et  praed.  Ka- 
tharina, Robertus  &  Johannes  Woodford  capiantur  ad  habendum  prifonam  duorum 
annorum  juxta  formam  ftatuti,  &c.     Et  praed  Franc,  in  mifericordia  pro  falfo  cla-  l%miigym  Heti.jp. 
more  fuo  verfus  prafat.  Jac.  &  Cuthbertum  de  tranfgr.  &  raptu  pracd.  unde  pra:d.  Jac.  %  Cr.  92, 339, 594. 
&  Cuthbertus  per  jur.  praed.  fuperius  acquiet.  exiftunt :  igitur  iidem  Jac.  &  Cuthber-  \  q°'*?s'  ,byd' 8+' 
tus  earn  inde  line  die,&c.    €ftts'  ^U&Smcnt  UJa.sS  tcbcrfea  in  tfte  Iting'**  23cncl),  This'iVgmen't  rever- 
onlp,  ficcaufe  tfeccc  lucre  no  plegii  de  profequendo  caitrrb  fo?  t(ic  ^Uaintiff,  foj  fecrn0 ^d88^.' 
tftcp  toon  it  not  to  6c  mitftin  tijc  Scmibp  of  U)c  Statute  of  3iec|Iail£,  Of-  Hutt?9t!3queyeftm'aV- 
caufc  tftep  ftelb  it  a  $cna!  latn,  anD  fo  crccptets.    ,25a t  Haughton  ^upce,  ter  de  subitance. 
teas  of  a  contrarp  SS^inD.    €fte  |5enaltp  muff  fie  in  tfte  certain  gimp:ifon= 
incut  of  tlDo  fears,  toi  tfte  rcjt  i£  Out  as"  in  Crcfpaf^f  at  tfte  (Common  Sam. 

(  128  )  G.  Digby  agalnft  Martha  Fitzharbert.  Derby 
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GEorge  Digby  fi?ingg  a  Quare  Impedit  agaillff  Martha  Fitzharbert,  anb  be*  °frae  l^^l^i' 
claret  tftat  Thomas  Fitzharbert  <£fquire   mas'    feifeb  of  tfte  Si^ano?  of  pWSentVvoWcd. 
Narbury  tnitft  tfte  SfibOomfon  in  fee,  anb  p:cfente&  one  Brown;   anb  tfjeu  andtheseifmaifotra- 
grantcb  tfte  ncjct  3Eboibance  unto  tfte  plaintiff,  anb  noiu  Brown  is  beab,  "$c.  ver  d-  Moor1-869- 
Martha  fap£,  tftat  Thomas  Fitzharbert  &nigftt  toa$  long  6cf02f .,  rfc.  feifeb   of 
tfte  3$ano}.,  $c.  in  fee,  anb  p2efcnteb  one  Murrain,  ana  aftrrtoaras?  infeofFeb 
one  Richard  Fitzharbert  in  f  ee^finiple,  tofto  conbepcb  tfte  faia  flj^ano?  unto  tfte 
faib  Tho.  Fitzharbert  fo?  tfte  Sife  of  one  Bamford,  tfte  iUcmainber  to  one  An- 
thony Fitzharbert  in  fee;  anb  tften  Murrain  bieD,  ana  Thomas  Fitzharbert  p?cs 
fentcb  Brown,  anb  tften  granteb  tfte  nejet  Sboibancc  unto  tfte  plaintiff,  anb 
tften  Bamford  bicb  ;  anb  tften  Anthony  Fitzharbert  entreb,  anb  mabe  fti0  Will, 
anb  gabe  tfte  Stl^ano?.,  ($c.  unto  Martha  fo?  ftcr  Eifc3  anbaicb,  anb  tljcn  Brown 
bieb  ;  anb  then  ft)e  pjeftnteb  tfje  Clern,  anb  traberfeb  mitfjout  that,  tfiat  tfee 
faib  Thomas  Fitzharbert  at  tfje  <€ime  of  tfte  «^?ant  mabe  to  the  faib  George 
Digby  mag  feifeb  of  the  S^ano?  in  fee,  ®c.  prout,  &c.    €|}e  plaintiff  replied 
anb  maintain^  fii^  declaration,  anb  trabcrfrtf)  toitftout  that,  tftat  tfte  faib 
Thomas  Fitzharbert  at  tfie  time  of  t!)e  <<5?ant  mabe  fip  fjim  unto  t{)e  plaintiff, 
toa^  feffeb  of  tfte  faib  9©ano?  fo?  tfte  €erm  of  tfte  Sife  of  Bamford,  prout  t|)e 
^efenbant  allebgeb,  anb  thereupon  it  i$  bemurreb  in  Sam. 

€fte  Cafe  in  tfje  Argument  S  bibibcb  into  four  <auc(fions, 

€fte  firil  <©ueGion,  JBftetfter  tfte  ^efenbant'^  JJlea  ftab  fieen  goob  mitftout  r« 

€rabcrfe  of  tfte^eiffnin  feci 

3lnotftcr  <©ueffion,  3Bftetftet  tfte  ©cfenbant  ftnbe  not  Election  eitfter  to  2. 

<grraberfe  0?  not,  Out  to  leabe  it  a£  a  ConfeOion  anb  3flnopbonce,  anb  tften  tfte 
€raberfe  fiatft  come  aptlp,  a$  it  i£  on  tfte  otftcr  ^&iDc. 

3d  tftirb,  DBftetftcr  tfte  nom  3Menbant  Robing  taftnt  a  €raberfe  ftatft  not  3. 

fo  loclieb  up  tfte  plaintiff,  a$  fte  ftatft  no  Cftoice  but  to  join  upon  tftat  to  a^ 
boib  3(nfinitp. 


Sattlp, 


Digby  verf. 
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4.  tlaftlp,  IShctber  if  the  plaintiff  tjattj  ^otocr  to  rcfo?t  to  tratorrfc  tfjc  ©e* 

fenbant'0  Snbucemcnt  to  fjig  €raberfc,  pet  be  hath  rouen  that  €raberfe 
&igb,t,  0?  ought  to  babe  giDen  it  mo?e  Jjcope  bp  a  modo  &  forma. 
To  the  firft  Point.  ^0  tjje  fc^  z6  n  8  4-  t,p  t§c  Opinion  of  Fitzharbert,  i£  that  upon  fitch 
Account  of  £eifin  in  fee,  #c,  in  a  Quare  Imped,  againft  Prior,  the  3Mcnbarit 
pleabeb  a  <0?ant  to  the  plaintiff  of  a  $?ochein  SiiboiDance ;  t'gc  3Defenbant 
neebg  not  Craberfe  t%c  M>ziiin  in  fee,  becaufc  it  toa£  a  Confeifton  anb  3trjob 
dance,  Quod  nullus  negavit,  tohich  ig  \efg  than  a  conceffum  onlp,  Qui  tacet 
confentire  videcur. 

%t  i$  true  alfo,  that  Brook  mafteg  a  mirum  of  it  in  the  3lb?ibgrnent  of  it, 
vaugh.  s6.  Accord,    alio  2  E  4.  11.  ig  to  the  fame  ^urpofe  ttju£  : 

3fn  an  %Mz,  if  the  ©efenbant  pleat)  that  I.  S.  \sag  feifeb  in  fee  anb  infc? 
offeb  him,  the  plaintiff  map  fap,  that  himfelf  toa£  feifeb  in  fee  anb  grants 
cd  unto  I.  S.  fo?  ht£  Hifc,  toho  infeoffeb  I.  D.  upon  toljcm  he  entrcb  toitljout  a 
Labette,  a$  being  confeffeo  anb  aboibeb. 

3IInD  tfierefo?e  3f  incline  to  bold  the  Opinion  of  Fitzharbert,  16  H.  8.  4.  fo2 
Statu,  uecaufe  at  rt)e  $?efenttticnt  executed  toithout  mo?c  out  mafecsf  a  fee, 
anb  p?obc0  a  fee,  anD  therefore  if  tftc  ©efenfcant  ffteto£  r|jat  the  $:cfciU5 
ment  toa£  fucb  ag  neither  maDe  no?  p2obcb  fee,  it  ig  a  Confesisoii  anD  38* 
boibance  fumcient. 

f  0?  a  $?efentmcnt  ig  inbiffercnt,  anb  too  <ft£  as  the  iSoot  ig  from  tohcsice 
it  groto£.  %g  fo?  Sample,  here  ag  the  plaintiff  lap#  it,  it  ig  the  fruit 
of  an  <£ffate  in  fee,  anb  fo  fettles  anb  p;obe£  a  f ec^fimple  in  flje  plaintiff, 
02  in  Thomas  Fitzharbert  that  grantcb  tf)e  ncjrt  Sflboi&ance  to  liim;  but  ag  tij)e 
©efenbant  mauc£  t$e  Cafe  noto,  the  fame  ^:efcntment  neither  gabe  no? 
p?Obcb  f  ee^fimple  in  Thomas  Fitzharbert,  but  toag  unoer  hi3  <®itlc  fo?  the 
Eife  of  Bamford,  anb  after  mabc  fo?  the  iligftt  of  the  ©cfenbant,  acco?bing 
to  her  <!2ftate. 

if  H.  8.  ff.  Qua.  Imp.  77.  tfte  plaintiff  in  Quare  Trap,  beclareb,  that  htg 
Silncefto?  Wag  fcifeb  in  fee  of  the  fll^ano?,  to  to^ich,  ft.  anb  p?efenteb,  anb 
then  he  b?ought  the  S^ano;  to  himfclf. 

€f)e  ©efenbant  faib,  that  long  after  that  fie  roa£  feifeb  of  the  ^Ibbolsjfon 
in  fee,  anb  p?efentebJ  anb  nom  p^efenteb  again,  anb  holoen  goob  clearlp 
without  traberSng  the  Sppenbencp,  fo?  th^  latter  |d?efentmcnt  Jjab  cot.fc ffeb 
anb  abotbeb  the  appenbencp. 

3finb  noto  upon  tt)ig  %  tyftb,  tfjat  if  the  ©efenbant  fjab  not  joineb  the 
€raberfe  to  tyig  plea,  that  hte  ^lea  hab  Been  goob,  anb  the  plaintiff  migijt 
p?operIp  habe  mabe  the  Crabetfe  that  he  mahe£,  foj  then  the  €raberfe  hab 
fallen  p?oper!p  to  $ig  turn  upon  an  atffirmatibe  #lea  of  the  55efenbant^ 
fiijat  €raberfc  not  being  p?ebenteb  bp  the  ©efenbant'^f  Craberfe. 
^  Point.  23ut  nolo  to  the  feconb  $oint.    %g  $  incline  that  the  ^lea  of  the  ©efen* 

bant  might  habe  fioob  ttiitftout  0  €raberfe,  fo  %  am  clear  of  ©pinion,  that 
the  Craberfe  abbeb  bp  the  vDefcnbant  ig  better  anb  mo?e  fure  than  the  other 
$art  of  the  $lea  toithout  the  €rabcrfc  tooulb  babe  been.  3tnb  note,  that 
M.  26.  H.  8.  both  not  fap  in  that  Cafe  that  he  might  not  <€raberfe,  but  (ne 
befoigne)  fyc  nceb  not. 

0ato  fo?  tfiig  unoto,  that  though  it  be  true,  that  a  50?efentation  map 
mane  a  fee  mif  hout  mo?e,  that  pou  ncber  habe  a  declaration  in  a  Quare  Im- 
ped, that  the  Plaintiff  Oib  pjefent  the  laft  Encumbent  tuifhout  mo?e  -,  but 
pou  Declare,  that  the  plaintiff  tang  feifeb  in  fee  anb  p?efciiteb,  0?  elfe  lap 
the  f  ce.-mnplc  in  fome  other,  anb  then  bnng  baton  the  ^tbbotofon  to  the 
plaintiff,  either  in  Jfce  0?  fome  other  €fiate,  anb  fo  are  both  26  H.  8.  4.  and 
15  H.  6.  f.  Quare  Imp.  71.  befo?e  reciteb.  €ije  ficafon  thereof  ig,  that  a  $?e* 
fentment  alone  in  the  plaintiff  ig  militant  ano  inbiffercnt,  anb  map  be  in 
fitch  a  €itle>  ag  map  p?obe  that  tlji^  ncto  SllOoiDance  ig  the  «©efenbant'^j 
anb  therefo?e  pcu  muff  lap  tp  Cafe  fo  a£  hy}  the  €itlc  pou  uiaftc  the  |)?efcn» 
tation  paff  joineb  to  the  'Sitle,  p?obc  that  tljio  fomentation  ig  pourjff  too. 
OThptben  obferbe,  there  ig  in  tfyig  ^Declaration  ttoo  pointy  material,  fell, 
a  <j§eiitn  in  fee  anb  a  #?cfentation.  €0  the  3@?efentation  the  ©cfenbant 
fyattj  giben  anftoer,  but  SErguinentallp  bp  ttoo  3fiffirmatibe^  one  againft  ano^ 
thee,  anb  therefo?e  the  €raberfe  to  that  i£  goob,  ano  toithout  it,  tc  ig  but 
refponfum  dimidiatum;  anb  pet  it  ig  true,  that  ag  toell  ag  §t*?efcntation,  a^f 
the  3I<T"e  in  tf«i  i^  to  be  anftoereb  fo?  the  Caufe  afo?efaib. 

€be 
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C^r  Cafe  that  niobeD  mc  a  link  to  Doubt  toa£  fljis,  tbat  I.  S.  be  feifcD  of 
an  SlDbotofon  in  fee,  anD  I.  D.  KliirpS  upon  (Jim,    nolo  Sjc  Ijatf?  rtnineB  r^je 
jfee,  ana  tijercfojc  toljcn  tlje  SUBbetDion  ne'jet  aboibg  again,  tpt  30?efentatian 
ig  tji£.    jfSotoif  1.  D.  BeclareB  in  t)i£  Quare  Imped,  upon  a  £>ch7n  in  fee  at  roH.  7.27.  1  And. 
tljcCime  of  fomirrS&boiBancc  tofjicn  Ijc  ufuipcB,  rljnt  is  f  alfe  <  anB  (otlit^Cf  *?.?^jfer'n-?g"  p.- 
fcnBant  I.  S.  map,  bp  fucsj  an  S'nBucrmmt  as  is'  Ijcte,  trntrcrfc  |jt^  ^eiEnin  le'm' rrlv^b]c"ih°" 
fee  ana  trice  him,  anB  yet  ijc  fjatij  tljc  iligijt,  ceftcafe. 

Co  tljis  51  anftoer,  tljat  in  tljat  fpcciai  Cafe,  5je  muft  Declare  arcOabing  to 
fitit  Cafe,  anB  to  tfjc  Ctuclj,  anB  not  in  the  Common  f  ojm,  tljat  ig^.fie  ffiall 
Declare  tfjat  I.  S.  UJasf  fcifeB  in  fee,  t'nat  tbe  Ctjurefc  boiBcD  anB  be  pjefent* 
eB,  anB  noto  it  is"  boia  again.    3&S  Fitz.  N.  B.  33.  if  one  Becober  an  38bboto* 
fen  in  a  20?it  of  £tigftt,  be  ibail  Ian  the  I  aft  fomentation  in  rf?c  |5crfon  a;  n.b.  j«.aj 
gainft  toljom  lie  rccobcrcD.    j>o  toljcn  a  patron  fue£  a  Quare  Imped,  upon 
nn  3Spp2op?iation  Biff/alocD.    $duj  rijc  Cafe^  put  up  rap  2&:o?ljer  Warberton 
out  of  3  H.  4.  and  14  H  6.  16.  tlsjep  are  dear,  fo?  tljcrc  tfyc  tofjole  3©Iea  tons  Yeiv.1j7.1n.  idre. 
cenfeffeo  ana  abciDcD,  anB  then  Ijc  cannot  aDD  a  Craberfe,  toljiclj  mancj?  tfje  m- 
difference,  fo:  Ijcre  tije  ConEeiTton  anB  SUboiDanee  iD0,s"  nut  ta  ^art. 

ffia'ny  tljc  Cafes*  of  l.jfc  ilcfolutiaus"  are  cieatlp  fsj  me,  fcil.  14  Eliz,.  Dyer  Dy.  iS<?.  & 
312,  and  288.  and  21  Eliz  365.  Leak's  Cafe,  to-jitfJ  is"  mucb,  ftrongec  3  toljcre  a 
S9an  Waning  plcaBcB  Ijimfclf  fcifeB  in  jjprc  of  a  Ciofe  aDjoining,  upon  tljc 
Ipoint  of  a  Cecfpafs,  forefault  af  jicnfe  tijc  oiijcc  toa£  allotoea  to  traberfe 
tlje  ^cifin  in  fee,  anB  pet  anp  lefts  <£ftate  toou!B  |jabe  fcrbcD  him  fo;  a  2i= 
tenfe  to  put  lji£  23cafts  into  tlje  €!ofe  aBjoining,  but  becaufc  ijc  tstoK  upon 
Ijivn  to  plcaa  fyig  oton  <Sftatc  efpectallp,  lie  gine^  3&&Dantage  to  l)i.3  ^D'Jers 
farp  ;  anB  tlje  Cafe  toe  juBgrB  latelp  Bcttoccn  Newman  anB  More  fup.  tot)icl)  80  Ant. 
alfo  ^a&  Been  fo^nicrlp  aDjuBgcB  in  tftat  nerp  JSoint,  pzobe^  fljar  ^ral-ccfe 
map  tocll  nc  allotocB,  totjcre  tlje  $)lca  toajg  before  confeffeb  anB  afeoiBcB,  mtie^ 
mo?c  ficrc  toljerc  rlje  i^oint  tra^crfcB  toa^  no  tflijit  totscf^eB  oj  confrffcD. 

l^oUJ  to  tl}t  tgirB  l&oiut,  3!  ^o\H  it  clear,  fov:  tljcfe  iiulc^  muft  ftanb  un=  Third  point.  .1  o. 
DotlbtcB,  Aiftori  incumbit  probatio,  &  melior  &  tucior  eft  conditio  poffidentis,  foj  i88,  Poft'  J^- 
totjen  pou  toill  Jitecobcc  anp  tljing  from  me^  it  i$  not  enough  foj  pou  to  Be^ 
llrop  mp  Citkj  but  muft  p:obe  ponrjES  better  tijaii  mine. 

Wl)p  tl)rn  talic  tljc  Cafe  "of  27  H.  8.  2.  toljicij  i0,  tljat  if  one  pleaD  a  fajfe 
^lea,  anB  bis  3ilbbcrfarp  Craberfc  tljat  toitlji  an  S'nBuecmrntj  toljiclj  alio  i^ 
jfalfe,  pet  l)c  fijall  Ijabe  3£Dbantage  of  Iji^  Craberfe.  €lje  Cafe  is  tljcrc  tobjclj 
is"  alfo  in  19 II.  7.  2.  in  SrcfpaQS,  tlic  ^efenBant  pleaD^,  tljat  tbe  ^laxntift 
leafcB  I.S.  anB  brings  that  €etm  to  fjimfclf  b^  Sfiffignmenfi  Cfte  plaintiff 
cannot  €raberfc  tlje  Sltngnment,  anB  if  l)e  Do,  ana  it  pafs'  to  lifm,  Ijc  fijall 
net  b^be  SJubgincnt,  hnt  pet  in  tfjat  Cafe,  if  trje  plaintiff  eonbep  bimfelf 
to  bi£  otnn  2cafc  bp  ^urrcnDcr,  nob  be  ftiall  Craberfe  tbe  mean  JSfngnment, 
anD  ^abe  2aDbantagc  of  it,  being  tbe  SrJl  faUltp.  |5otoffjaU  tljc  ©efenBant 
in  tljat  Cafe  come  again,  to  Ijabe  tljat  Craberfe,  anB  Craberfe  Jmrrenbrr  ? 
%  bolD  clearlp  no,  fo?  tljat  mere  ^InSnite ;  anD  fo  %  bolB  in  tlje  Cafe^  citeB 
before,  fcil.  14  Eliz.  and  21  Eliz.  and  fupra  in  tfjis"  S^ooli  Newman  anD  More's  Ant.  fa 
<Ln\t,  tljat  tljcrc  eoulD  not  be  Craberfe  upon  Craberfe. 

7  E.  4.  26.  Aff.  <<EHt  vSMcnDant  pleoDea  t^at  I.  S.  recobcrcD  tljc  HanD  againfl  That  that  would  fgrve 
tljc  plaintiff,  mljofe  matt  tljc  ©cfcnBaut  Ijatlj  bp  Rogers,  tljc  plaintiff  map  KVyfpechipS 
fap  tljat  I.  S.  enfcoffeD  him  after  Hccobetp  abfque  hoc,   tljat  tlje  ©ifenDant  »ng. 
Ijatlj  Ijijei  dilate,  itoto  tlje  5^efcnBant  cannot  Craberfe  tljc  feoffment  to  tfjc 

plaintiff. 

get  note  in  tfic  Cafe  27  H.  8.  2.  if  tbe  ©cfrnDant  IjaB  pleaDeD  not  C3utltp, 
tljc  3!fTuc  RjoulD  Ijabe  been  founD  fo?  bim  :  Cl)crefo:c  let  a  fl^an  take  ijccD  in 
^IcaDing,  fo?  if  f)e  leabe  tljc  general  IJffuc,  0?  plcaB  falfelp  0?  unaBbifcolp, 
tljc  otljcr  ^lartp  fijall  be  allotocB  big  fit  JScplics'  02  ©cfcncc^  to  tbe  plea,  anD 
Cafe,  as"  it  appear^,  toitfjout  Ecfpett  to  tljat  tljht  migljt  Ijabe  been  pleaDeD 
better. 

3£nD  note  tljat  tljcrc  ore  general  Stfiitegj  tljat  nceD  no  ^"Dufcment  as'  not  vaiigb.js. 
<0Uiltp,  Nihil  debet,  ne  difturba  pas,    fcufjicfj   iS  tlje  #?Binarp  ^)lea   in  tfjcfc 
Cafc^.    23ut  if  a  St^an  toill  leabe  tlje  general  Sffuc  anB  controbcrt  tljc  Ci* 
tic,  fie  mufi  inablc  Ijimfclf  bp  fomc  Citlc  of  bi£  oton  to  Bo  it}  but  pet  fljac 
is  not  t(jc  principal  ^art  of  Iji^  plea,  but  a  formal  0[nBuccment  onlp,  anD  comraa.  0.  iP. 

tljctcSo?/. 
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t!}crefo?e  tjjere  EjS  no  J>enfe  if  pou  taill  quarrel  nip  poffeflrten,  nnD  3(  adoid 

tlje  Citle  cffeomallp  (ana  fo  fo?  nip  ^>a!ic  muft  a»d  Ho  induce  that  teitlj  a  €i- 

tie  of  mine  dtun)   rljat  pouffjall  fits  upon  nip  ;aTitIe,  o?  fo?fake  pour  otan  - 

fo?  pou  mufl  rccodcr  bp  pour  oton  Jbtrengtlj,  and  not  5p  nip  313>eahncf£. 

cr  »V  vaus  ft        ^°  S  fap  rcgularlp,  tfjat  tojjenfoe&cr  a  €raberfc  t£  tahen  apt  and  mate* 

i1  sanncLzK  Huu.9'7.  rial  to  tlje  plaintiffs  €itle,  tfjc  plaintiff  i^f  bound  to  it,  and  cannot  fo?  tlje 

fame  €ijing  leabe  it,  and  fojee  tfje  defendant  to  accept  another  €rabetfc  ten* 

d?cd  6p  him,  and  tljere  is  no  Cafe  in  tfjc  Eatoi  againff  tljig  Bule  a0  %  lap  it. 

Co.  l.  itz.  b.  i         C||e  CafeS  20  E,  4.  2.  12  E.  4.  6.  2  R.  3.  9.  are  agreed,  and  the  Sato  and 

saund.255.  iicaron  ig  clear  to;  if  a  ffl?an  b?ing  an  Action  of  €refpaf£,  fo?  b?eaning  h*£ 

Clofc  en  a  certain  ©ap,  if  tlje  defendant  plead  a  Uclcafc  of  Action^,-  he  fljall 

Craderfe  all  €refpaffe£  after ;  if  a  feoffment,  Ije  (Sail  Crabcrfe  all  €rcfpafc 

its  oefo?C;  if  a  lieenfe  fo?  once,  all  6efo?e  and  after.    $oto  hatf)  t|jc  plain* 

tiff  Cljoice  to  Icade  the  <€raberfc,  and  traberfe  ttje  point1  of  'StuKification, 

fcil.  tin  Beleafe,  feoffment  0?  Sicenre,  0?  lje  map  alledge  a  CtefpafS  befo?c 

0?  after,  and  fo  join  upon  tfjc"€radecfe  offered:  €ljig  ig  indeed  a  traberfe 

after  a  traberfe,  out  it  i0  not  a  €raberfe  upon  a  €raderfe,  to  tlje  felf  fame 

Point,  a0  SI  gape  mp  fault,  and  a0  the  €afe  i.tf  here  to  one  fame  p?cfcufas 

1  inft.783.a.  1  do.   tion+    jfoj  noto  note,  tojjen  a  fflpan  brings  an  Action  of  <€rcfpaf#,  fo?  ojcafe? 

366.  1  cro.  ji4:  1     j,tg  0f  jjj^  ciofe  one  ^ap,  fje  map  maintain  lji£  Action  bp  anp  one  of  100 

£7"  "cr^wi?1;     €ref»a(fei*  befo?e  gjt£  Action  b?ottght,  tofjicfS  i#  the  Caufc,  tfjat  though  the 

syd.  308.  ©cfe'ndant  juffifie  fo?  all  that  25ap,  pet  ljc  mufi  €rabcrfe  bcfo?e  0?  after,  "fo 

note  tlje  €tefpaf£  juffifted  10  one,  and  that  trabcrfed  i£  another.    $obj  if 

tlje  plaintiff  €raberfc  tlje  point  of  Suffocation,  that  10  to  one  €rcfpafs, 

and  i0  no  €tabetfe  upon  a  traberfe.    S'f  he  do  aflign  a  €rcfpaf£  toitfjin  tlje 

€ime  of  tfjc  ^Traberfe,  to  join  upon  tlje  €rabcrfe,  tended  acco?ding  to  nip 

&ule,  it  darted  not  in  tfjat  point,  from  tlje  fi'rfjc  ^tabcrfc,   fee  goto  dene 

ttjt0  10. 

Note,  it  was  hoiden       i&§2  other  Cafe  objected  i^  Long,   <;  E.  4.  100.  a£  i0  ImcII  collected  in  tlje 

•^p^mou^amivo1'  ^"a  cf  ^c  ^a(c  &P  Danby.    311  2U?an  o?ingsJ  an  Action  of  i^afie  fo?  feilJiig 

rVsrcTre%t.ich  vf.  of  l®ue0,  and  laps  tljat  tlje  leffec  felled  and  fold  tfjem ;  tlje  defendant  tmu 

de  ,n  popham  101.    ft^g  t|jat  |je  fcj|e0  tijeui,  out  faitlj,  tljat  Ijc  bdiovbed  tfjem  in  repairing  tlje 

i  uPonraVTwv«fe   !poufc  abfque  hoc,  tljat  lie  fold  tljem.    €lje  plaintiff  map  replp,  tljar  fje  let 

whenFaifuy  is  ufed   tljem  ftor,  o?  anp  line  Cafe  of  Jl£a|fc  abfque  hoc,   ttiat  |je  emploped  tliem  to 

the°Benehht  whXhe  Reparations  and  Hji5?  indeed  10  direclp  to  tfje  fame  tfjing,  and  €caberfc 

Law  gives  him.        upon  €radcrfe.    ISut  t§\0  %  affirm  clearlp  bp  anotfjer  Caution  of  mp  Bule, 

vaugh.  62.  tftat  tps  Qr!|  ^uatocfe  ujasf  not  Material,  no?  to  a  point  Material,  fo?  tlje 

plaintiff  niigS}t  Ijabe  declared  of  tfte  felling  onlp,  and  tlje  ot&er  point  ioajs 

nicer  -SurpUifage.    Hind  t|jercfo?e  tfjougfj  pcrljap^  if  tfjc  plainriff  fjad  join* 

ed  upon  it,  and  it  Ijad  Seen  found  fo?  him,  Ije  dould  Ijade  Ijad  judgment, 

pet  deadp  Ije  toa.sf  not  Bound  to  tlje  plea,  "as?  not  final  to  tfjc  3Saion,  and 

tijerefojc  cfcarlp  in  tljat  Cafe,  tlje  plaintiff  might  fjabe  demurred  upon  tlje 

^efcndantsf  plea,  a0  rcfling  upon  a  thing  not  Material,  in  all  mhich  iiies 

fpeas  it  differ^  clearlp  from  tfje  p?incipa!  Cafe  iuc  latelp  judged,  n^ttoeen 

.iSir  John  Sherley  and  ftijtf  IBife  ©cfendanttf  againfi  Barbara  Wood  fup.  in  tfji£ 

Ante  ?l  22»cok.    Wfym  the  €euant  pleaded  a  jointure  made  to  tlje  defendant,  and 

Acceptance  of  it  after  ttjc  i^u.s'&and'^  ©catfj,  the  demandant  map  plead  a 

ftefisfal,  affer  tfje  ©eath  of  t$e  ^tt^oand,  toitftout  trabcrlmg  tfte  Sceeptance, 

fo?  it  u?a0  not  Material  of  ficr  Part  to  plead,  but  tljat  muf!  rife  of  tlje  part 

t}(  the  i»cfufci\ 

€|jen  there  remain^  no  Cafe  oojectcd  no?  to  ue  objected  to  iaithHand  me, 
But  Sapcot's  Cafe  cited  2  R.  5.  F.  Iffue  128.  and  tlje  fame  22  H.  7.  Co.  Reports 
97.  mhitl)  i0  indeed  tlje  derp  fame  njith  tlje  principal  in  2  R.  3.  it  10  but 
Townfend  fo?  tlje  fecond  €taberfe,  and  Cottefmore  againfi  it. 

S(n  22  H.  7.  tt  \0  reported  that  after  debate  Sfffuc  tnaif  tafecn  upon  the  fe* 
coud  €rabcrfc.  €lji<!'  \$  all  t|e  Autp?itp  (oiljiclj  %  balue  not)  fo?  no  doubt 
nut  that  Siffue  map  be  tafeen  upon  it ;  but  the  (SSueffion  i03  )si)at}£v  it  can 
be  info?ccd,  the  partp  {landing  and  demurring  upon  it,  a^  it  i0  Ijere. 

Againfi  tlii£  S  oppofe  the  Cafe  judged  Pafche  37  Eliz.  Rot.  2278.  Woodroffe 
Bjowgljt  a  Quare  Imped,  againff  John  Cotford  fc?  tfjc  ©icarage  of  Stepney  in 

Midd. 


4 


Lampleigh  verf  ? 

Brathwait.  S  10* 


Midd.  and  laid  tfjar  one  Richard  Leighton,  pnrfon  there,  tofjcrrunto  the  Wu 
caragc  belongeD,  did  leafe  the  ^arfonage  to  Thomas  3lo?D  Cromwel,  Gregory 
anD  Richard  Cromwel  fo?  dEightp  §car^  anD  that  Thomas  anD  Gregory  Dice* 
AnB  that  Richard  furbibcD,  anD  gabc  the  Seafe  to  hi£  <£jr;ecuto?  fo?  €cn  Hear£s 
ailO  the  iJcmainDcr  to  Francis  Cromwel. 

€hat  the  <H*recuto?  agreed  unto  the  ©ebife  to  Francis,  ano  after  <€en  Hears? 
^c  entreD,  anD  b?ing£  Doton  that  3fntereft  unto  the  $>laiwifr,  tfoho  p?cfenteD 
one  Anthony  Anderton,  anD  noto  upon  thig  AboiDance  he  $?cfent£  again,  tlje 
€erm  enDuring. 

€he  ©efenoant  Cotford  faith,  that  Gregory  Cromwel  furbibcD,  onb  grant* 
eD  to  the  plaintiff  the  firft  ano  nert  Aboidonce,  anD  then  granteo  \}i0  €ctm 
to  tlje  <©efenDanti£f,  ano  then  r|K  Church  became  boiD  again,  ano  To  the  ©e* 
fenoant  p?efenteD,  anD  traberfeth  abfque  hoc  quod  pra:d.  Richardus  fupervixic 
Thomam  &  Gregorium  Cromwel  prout,  &c. 

<3The  plaintiff  maintaineth  §i0  ©eclaration  in  omnibus  abfque  hoc  quod 
prad.  Gregorius  Did  4$?ant  to  the  plaintiff  the  fitfi  AboiDance,  prout,  ano 
then  DetnurreD ;  anD  after  ttoo  o?  tlj?ee  €erm.s?  ADbice  it  toag  oDjudgeD,  that 
the  Eeplication  toa£  ^Infufficient  in  Sato,  anD  fo  aDjuDgcD  nihil  Capiat  per 
billam ;  tohicb  in  Effect  %0  all  one  toith  the  $?ineipal  Cafe,  fo?  the  p?efent= 
ment  fo?  the  plaintiff  Vang  aboiDeD  ass  here,  anD  pet  thep  Crabcrfe  tlje  <&en 
neral  €it!e  of  the  plaintiff,  anD  that  toasf  the  ftoot  of  that  ^efentmen^ 
tofjich  tlje  plaintiff  teas?  not  permitted  to  fojfahe,  ano  to  offer  a  feconD 
€raderfe  to  that  that  DiD  aboiD  his*  $?efentment,  a$  the  plaintiff  tooulD 
here  in  the  P?incipal  Cafe,  fo  thi£  is'  a  full  SIuDgment  in  the  berp  $oint. 

$oto  to  the  laft  $oint,  %l  tfje  plaintiff  ffioulD  be  aDtnitteD  to  a  feconD  4>nt 
-®rabetfe,pcthefhoulDnot  babe  taken  it  fo^trictlp  anD  $?ecifelp  to  the  <£(tate  a  Cro'  Wl1 
fo?  the  SXifc  of  Bunford,  becaufe  if  the  <£fiate  had  been  fo?  thcKifeof  anp  other, 
iufjo  had  been  3&ead,  o?  had  been  anp  othcrtoifc  %n(ut&eient,  fo  that  it  could 
not  Contain  the  #Iaiutiff's  €itle  to  hte  AboiDance,  it  haD  been  all  one,  anD 
therefore  the  €raberfe  fhoulD  habe  been  abfque  hoc  that  Thomas  Fitzharbere 
toa#  feifeD  tempore  Conceffionis  modo  &  forma  prout,  &c.   fo?  that  tDOUlD  habe  Yd.  123$ 
allotoeD  the  3£efenDant  to  mane  $?oof  of  anp  other  £eiGn,  that  might  habe 
DifableD  the  -0?ant  ajef  toell  a$  the  Hife  of  Bunford^   U«e  unto  the  Cafe  of 
Confimili  cafu.    Wihete  thz  ©emanDant  county  of  on  Alienation  in  fee,  pet 
the  SDefenDant  u)a\l  matte  hi£  €raberfe  to  the  Alienation  modo  &  forma,  anD 
then  the  ©emanDant  thai!  maintain  the  3ffl"ue  bp  an  Alienation  in  fee  0?  in 
€ail,  0?  fo?  fltfe,  fo?  thep  are  all  aline  Material.    €0  thi^  there  can  be  no  ?$  l9t% ■     i6s'b" 
other  Anfiner  giben,  but  that  the  ^cfcnDant'g  plea  upon  that  particular  <£* 
ffate  gibejef  the  plaintiff  hi0  €raucrfe  occo?DingIp  ;  tohich  %  reto?t  upon  the 
plaintiff,  that  lince  he  hath  laiD  the  d&eiQn  in  fee,  he  hath  giben  the  ©cfen* 
Dant  juft  ADbantage  to  traberfe  it. 

€hi£  n?aj?  mp  Opinion  anD  Argument  upon  thi£  Cafe,  anD  mp  *B?othec 
[Winch]  arguing  befo?e  haD  holben,  that  the  fir|t  €raberfe  isa0  toell  taften, 
and  the  fecond  not  toell,  fo  he  and  %  agreed.  23ut  rap  TB.'othcr  [Nichols] 
and  [Warburton]  haD  argueD  to  the  Contrarp*    AnD  fo  it  reffg. 

(  129  )  Lampleigh  verfm  Brathwait.  Affbrnpfirf 

Mich.  IJ  Jac.  Rot.  712.  London. 

A Nthony  Lampleigh  b?ought  an  Aflumpfit  agaiiiff  Thomas  Brathwait  onb  A(rumPfitandofCo«" 
DeclareD,  that  toherea£  the  defendant  had  f  eloniouflp  (lain  one  Patrick  m5!««.8SS? 
Mahume,  the  defendant  after  the  fa  id  fdonp  done,  inffantlp  required  the  Brownl  7.  uteeb.- 
plaintiff  to  labour,  and  do  his*  endeabonr  to' obtain  h^  pardon  from  the  666'  v'zS' 
Sing;   »hereupou  the  plaintiff  upon  the  fame  Jlcqucl!  did,  bp  all  the 
ffl^ean^  he  could  and  manp  ©ap^f  3tabour,  do  bis*  €ndrabour  to  obtain  tbe 
Sing'jS  ^arDon  fo?  the  faid  f  elonp,  viz.  in  JUibing  and  Sourueping  at  big 
oton  charge^  from  London  to  Roifton,  tohen  the  Sling  uia.af  there,  and  to 
London  bacK,  and  fo  to  anD  from  New-market,  to  obtain  pardon  fo?  the  ©e^ 
fcnDant  fo?  the  faiD  f  elonp.    AftertoarD^  fcil.  &c.  in  ConCDrration  of  tlje 
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$izmifte0,  tfje  faib  3Men0ant  bib  $?omife  tfje  faib  plaintiff  to  gibe  fjim 
ioo  pounbg,  aim  tfjat  fje  f?ab  not.  <|c.  to  big  damage  120  $ounb£. 

Glo  tfjitf  tfje  ©cfenbant  pieabeb  Non  Affumpfit,  anb  founb  fo?  tlje  plaintiff 
damage  one  $unb?el)  $ouno£.  3ft  toas  faiD  in  3flrrefi  of  Segment,  tfjat 
tlje  ConCberation  toa£  paffeD. 

95ut  tUc  cfjief  #bjettion  toag,  tfjat  it  botfj  not  appear,,  tfjat  fje  bib  anp 

€fjthg  totoarbg  tfje  obtaining  of  tfje  $arbon,  but  EiDing  up  anb  boton, 

anb  nothing  bone  tofjen  fje  came  there.    2llnb  of  tfjitf  Opinion  toa£  mp  2&?o* 

tfjcr  [Warburton]  but  mp  felf  anb  tfje  otfjer  ttoo  3[ubge0  toere  of  Opinion 

fo?  tlje  plaintiff,  anb  fo  fje  gab  Suoflnient. 

o»Cm  4Su5        fit  ft,  S*  &<*#  agrecb,  tfjat  a  meet  ©oluntarp  CourteCe  toill  not  fjabe  a 

j  &.•»!,  181',  71A    ConCbcratton  to  upfjolb  an  Affumpfit.    23ut  if  tfjat  CourteCe  toere  mobeb 

l&o  ,8.  Moses.     &p  a  ^uit  0?  jj!Cqueff  of  tfjc  $artp  tfjat  gibetf  tfje  Affumpfir,  it  toill  binb, 

Hutt.  8y.4YeiJ.4i.     fo?  tfje  $?omifc,  tfjougf)  it  follotos,  pet  it  ig  not  naneb,  but  coupled  it  felt 

icro.409.  j  oa     tottp  tlje  £uit  befo?e,  anb  tfje  Sfinitg  of  tfje  $artp  p?ocureb  ftp  tfjat  ,&uit, 

cord4,4oncHob7arVo*-  tDtjic^  ig  tfje  <©iffcrence.Pafch.  10  Eliz.  Dyer  272.  Hunt  anb  Bates,    £ee  GaBf- 

en,  144.  q' aflh;  gift    |ey>s  Cafe,  19EI1Z.  Dyer  3  y  y. 

Sefl.rRr.T5  cr:     <S?jcn  to  tfje  main  point  it  ig  fitfi  dear,  tfjat  in  cfjijsf  Cafe  upon  tfje  3ftT/ue 
4ll94>  .94  i  Ro.  11.  Mon  Affumpfir,  all  tfjefe  $oint£  toere  to  be  p?obeb  bp  tfje  paintiff* 
jones,  36y  I(  ^at  tlje  ©cfenbant  fjab  cdmmitteb  tlje  felonp,  prout,  &c. 

2.  Cfjeri  tfjat  be  rrnuefreb  tlje  plaintiffs?  Cnbeabour,  prout,  &c. 

3.  <3Ttjat  thereupon  tlje  ©efenbant  mabe  fjig  P?oof,  prout,  &c. 

4.  €fjat  thereupon  tlje  ©efen&ant  mabc  lji£  3f)?omife,  prout,  &c. 

if 0?  tofjereibeber  %  builb  mp  $?omife  upon  a  €fjing  bone  at  mp  0en.ueu\ 

tfje  <£recurion  of  tfje  %a  muff  purfuc  tlje  Eequeft,  fo?  it  ig  lifee  a  €afe  of 

Commiffion  fo?  ttji0  $urpofe» 
Difference  »p»"  »^     &o  then  tlje  SlfT/ue  founb  ut  fupra  ig  a  p?oof  that  fie  bib  fjig  €nbeabour, 
Sn  a  confidcration.  acco?bing  to  tlje  ftecjueff,  fo?  elfe  tfje  Sffwc  coulb  not  fjabe  been  founb,  fo?  tfjat 
Yei  171.  1  cr.  201.    i0  tfyt  ^ifj£rCnce  bettoecn  a  ^?omife  upon  a  ConCberation  epecuteb  anb  ejeecu* 
1Le.1jj.j4a  iw.  tQ?^  tljatintfje  eretuteb  pou  cannot  €rabctfe  tfje  ConCberation  bp  it  felf, 

frcaufe  it  i.^  paffeb  anb  inco?po?ateb  anb  coupleb  ibitlj  tlje  3&?omire.    5Cnb  if 

it  toere  not  inbeeb  tfjen  acteb,  it  ig  nudum  paftum. 
JSut  if  it  be  a5recuto?p,  ag  in  ConCberation,  tfjat  pou  ftjall  fetbe  me  a 

Ant'  m  Jc'  i'oUb    $car>  31  u,iltl  $***  P011  ^-cn  $°uttbg  ;  fterE  Pou  cannot  b?ing  pour  3lttion 

Ante4,,  si  4  co.  9*4.  'till  tlje  £erbice  perfo?meb.  95ut  if  it  toere  a  $?omife  on  eitljer  ^ibe  €recu» 

a.*.  7co.?s.  Yei.    (rjjp^  jt  mtttg  not  to  aber  ^erfo?mance,  fo?  it  ig  tfje  Counter^p?omife,  anb 

I?4>  not  tfje  perfojmancej  that  mafee£  tfje  ConCberation  j  pet  it  ig  a  $?omife 

bifo?e,  tbougfj  not  binbing,  anb  in  tfje  Action,  pou  ft) all  lap  tfje  3p?omife  a^ 

it  toag,  anb  matte  fpecial  3llberment  of  tfje^erbice  bone  after. 

ICo  !o°o \g°'^'      $oto  if  ty*  ^eruice  toere  not  bone,  anb  pet  tfje  $?omife  mabe,  prout,  &c. 

tfje  3^efenbant  mull  not  €raberfe  tfje  ^?omife,  but  fje  muff  €raberfe  tfje 

pecfo?mance  of  tfje  Jterbiee,  becaufe  tfjep  arc  biffind;  in  fact,   tfjougn  tfjep 

muff  Concur  to  tfje  bearing  of  tfje  SUction. 

€fjen  affo  note  fjere,  tfjat  it  toa$  neitljer  rerjuireb,  no?  p?omifeb  to  obtain 
tbe  ^arbon,  but  to  bo  fji£  Cnbeabour  to  obtain  it,  tfje  one  toajer  \)ig  €nb, 
anb  tlje  otfjer  fji^  #fficf. 
Mo  M-.  * Keb-  ^oto  tfjen  fje  fjatfj  laib  erp?eflp  in  genera!,  tfjat  fje  bib  fji£  <©nbeabour  f o 
obtain  it,  viz.  in  equkando,  &c.  to  #btain.  $ofn  tfjen,  clearlp,  tfje  ,£ute 
fiance  of  ttjise  $Iea  ig  General,  fo?  tfjat  anrtoer$e  birealp  tfje  ]iequeff,  tfje 
Special  afligneb  ig  but  to  info?m  tfje  Court ;  anb  tfjerefo?e  clearlp,  if  upon 
tlje  €rial  fje  coulb  babe  p?obeb  no  ftibing,  no?  journeying,  yet  any  otfjec 
effectual  €nbcabour  acco?bing  to  tfje  IScgueff  tooulb  fjabe  ferbeb,  anb  tfjerc? 
vei»,  n.  f0?c  if  tfje  ConCberation  fjab  been  tfjat  fje  ffjoulb  enbeabour  in  tfje  future, 

fo  tfjat  fje  muff  tjabe  laib  fji$  <£nbeabour  erp?efly,  anb  fjab  bone  it  ag  fje 
botfj  fjere,  anb  tfje  3&efcnbant  fjab  not  benieb  tfje  pjomifc,  but  tfje  <$nbea« 
bour,  fje  muff  fjabe  traberfeb  tfje  Enbeabour  in  tfje  General,  not  tfje  ilt; 
bing,  <fc*  in  tlje  special ;  toljicfj  p?obeier  clearly,  tfjat  ig  not  tfje  ^ubffance, 
3  cr.  179  anb  tfjat  tfje  otfjer  Enbeabour  tooulb  rerbe.   €fji^  maheg  it  clear,  tfjat  tfjougjj 

particulars  ougfjt  to  be  fet  fo?tfj  to  tfje  Court,  anb  tfjofe  ^Sufficient,  totjicb 
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tocre  not  Done,  tohich  might  6c  Caufe  of  demurrer,  pet  firing:  but  fatter 
of  Jro?m,  anD  the  ^ubfiance  in  trje  General,  tohich  is  here  in  tfjc  SlfTuc  ante 
©crteitt,  it  toere  curcte  fin  the  ©erteict :  23ut  the  special  is  alfo  toeli  enough ; 
fo?  oil  is  laid  Doton  fo?  tiic  obtaining  oc  the  parteon  to  hi  eft  i^  toithin  the 
fficqueff ;  anD  therefore  fuppofe  he  has  riDDen  to  that  $5urpofe,  ante  Brathwait  Yd.  n. 
fjate  Dico,  o?  htmfclf,  fiefojc  fyc  coulte  teo  anp  thing  rife,  o?  that  another  hate 
obtained  the  $arteon  Before,  o?  the  line,  pet  the  $?omife  hate  Ijolben. 

ainte  obferbc  thar  Cafe  22  E.  4.  40.  Conoition  of  an  <©B'igatibn,  to  ffjctoa  9C0.2;.  a.  Mo.  isj° 
fufficient  ©ifcharge  of  an  Sflnnuitp,  pou  muff  pleas  the  Certaintp  ot  rlje jCr0  ■ IJB:  plow-7t' 
v^ifchanje  to  the  Court ;  the  0eafon  tohrreof,  gibcu  b"p  Brion  ante  Choke  i0t 
that  the  $Iea  there  contains  ttoo  $att"0,  one  a  €rial  psr  pais,  fcil,  the  Wjv 
ting  of  the  ©ifcharge,  the  other  fip  the  Court,  fcil.  the  ^nffieicncp  ante  $alis 
teitp  of  it,  tohielj  the  SI^P  coulte  not  trp,  fo?  thep  agree,  tfjat  if  the  Contei* 
tion  hate  heen  to  fiuilte  a  iBoufe  agreeable  to  the  £>tate  of  the  Obligee,  fie* 
caufe  it  toas  a  Cafe  all  $?opct  fo?  the  Countrp  to  trp,  it  migtyt  hatoe  been 
plcateete  Ctenerallp,  ante  then  it  tua£  a  demurrer,  not  ait  SKtTue^  a.s  ig  fytve. 

(  130  )  Wilfon  againfi  the  Bifhop  of  Carlile.  Prohibition. 

Trin.  13  Jac.  Roc.  5474. 

THomas  Wilfon  bjougftta  $?obibition  againfr  Henry  "Biftjop  of  Carlile,  ante  Cumberland. 
faite,  that  there  toas  toithin  the  $arifl)  ot  Grayftock  this  Curfom  fo?  f^niT' 
tithing  of  J©ooI  amongft  others,  that  if  anp  inhabitant  hatec  fine  fleeces 
of  Wool  0?  abobe,  that  then  futh  Si»habitantS,  after  the  Cheering  ante 
23in0ing  lip  of  the  faite  fibe  fleeced  abfque  fraude  &  dolo  fidelitur  folvent  Redtori  Cuftom  of  tithing 
poft  monitionem,  &c.  apud  oftium  domus  manfionalis  ejuldem  inhabitantis  infra  pa-  "f'the^Pcrron  V'tW 
rochiam  prsd.  Decimam  partem  inde  abfque  aliquibus  vifu  vel  ta&u  novem  partiurri 
ejufdem  lanae  refid.  per  Re&orem,  &c    Habendum  vel  fcrutandum  in  plenam,  &e. 
ante  that  the  f^arfons,  fc.  banc  fo  accrptcte  it;  ante  thm  lap£,  that  the  25i» 
<hop  of  Carlile  p?etenteing  bimfclf  $arfon  0?  CommenOato?p,  fc.  the  23ift)0p 
pleated  himfrif  the  §&arfon  0?  Commeuteato?p  of  t'^e  Church  fip  ffoefentation, 
(|c.  from  the  Counters  of  Arundel;   ante  pet  fbetos',    rljat  bt£  facultp  ante  Poft. us.  ics.tyn 
Confirmation  toa£  fo  long  as  he  fhoulte  remain  bifhop  of  Carlile,  tohich 
map  toell  ftante  together,  that  he  map  be  f&arfon  abfolute,  pet  qualifiete  6p 
fji£  facultp  to  holte  it  but  fo?  a  <€imc,  ano  then  to  this  Cuflam  teemurrcte 
in  Hato.    2llnte  it  toatf  ttji£  Cerm  atejuogcte  fc?  the  "Bifhop  toitlj  one  Con? 
fentj  fo?  the  £ubffance  of  tlje  $?cfcription  is  Iaite,  that  the  berp  true  €entf| 
i0  ante  ougbt  to  be  paite  tuittjout  fraute,  tohich  i^  not  ^?cfcriptible,  fo:  iii0 
Common  might,  then  the  folc  ^oint  $)?efcriptible  i0,  that  this  i0  toithout 
©ieto  c:  €ouch  of  the  nine  $atts,  tohith  i^  in  <Sffcct  repugnant  to  the  other, 
fo?  tohen  pou  hane  laio  €ruth  in  the  fo?mrr  ^art,  pou  lap  the  U£ap  to  £ rauti 
in  the  latter,  fo?  it  i0  againfi  Common  ileafon  that  anp  S$an  jutege  0?  teiteitee  '  cr.isj.  Mo.  zji 
fo?  fjimfclf,  ante  then  taftc  Choice  of  his  oton  351tiifion ;   again!!  the  0ulc  of 
partition  Lite,  jfcj  the  €ruth  of  tltc  €enth  teepcnteS  upon  the  fp?opo?tion  it 
holtes  toith  the  nine  parts,  ante  therefo?e  fo?  the  parithionrr,  bUjich  is  in 
the  nature  of  an  'JEtencrfarp  to  the  parfort  in  this  Cafe,   tr.  fet  but  a  $art  fo^ 
tlje  Centh,  tohich  he  onlp  affirms  to  Be  ju|f,  is  to  gibe  hini  mcerip  potocr  to 
€ithe  as  he  lifts,  ante  the  $?efcription  toerc  as  iSeafonable  a0  to  rap  plain* 
Ip,  that  tljep  might  fet  out  tohat  Ctthc  thep  lift. 

4  E.  6.  6.  Che  *0uarteian,  that  trnteerS  a  aearriagej  muff  p:efc«t  the  ^er^ 
fon  to  the  l©aro.  Snte  it  is  a  tocaft  ICnriner  fa  fap,  that  if  it  be  nor  a  jttfr" 
(Centh  he  map  refufc  it  ante  fue  fo?  fyi0  ©ue.  f  0?  firff,  he  hath  no  Oceans  to 
Be  aflurete  tohether  it  be  true  0?  not,  fo  bis  £nit  map  be  Caufclrfs,  furc  he 
map  be,  it  toill  be  f  ruitlcGes  J  53ut  the  2ato  toas  p?obitecO  nflt  teirectlp  to 
ingenteer,  but  to  p?etocnt^feuit^,  ante  therefore  p?oteiteeS,  tljat  €hingS  Be  teouc 
Bp  indifferent  SJ^eanS  ante  perrons,  that  tfjere  Be  no  jufi  ^ufpirion  of  inteis 
rect  dealing. 

%i  a  Sl?an  tocre  ^"tege  in  his  oton  Cafe  ante  jutegcte  amirs,  A  H3?it  of  &x* 
ro?  tooulb  rete?efS  it ;  fo  if  a  "Bifhcp  teifturB,  0?  tooulte  not  atemit  the  C^lerb, 
he  might  be  rompellete  ;  pet  the  Ham  p;obiter^  Better,  tljat  i0}  tgat  pctt  IjaMi 
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pour  &igf)t,  and  thercfo?c  that  pour  peons'  Be  filth  as'  i0  liftchi  to  p?oducc 
it,  pou  map  Challenge  the  3Urtap  a?  the  i0oIJs',  pec  pou  fijalS  rcmode  t^e  Ve- 
nire fac.  to  another  #ffiecr,  a£  tlje  Cojoncr,  inhere  the  ^fjcriff  is"  fufpectrd 
in  SaU)  Bp  a  $?odinonal  Challenge  afo?c  to  adoid  ©dap,  tofjicU  is1  a  fund 
of  Snjurp. 

Replevin.  (  131  )  , ...  Brown  wr/«*  Goldfmith. 

Suir=y-  "  Tr.  i ;  Jac.  Rot.  607. 

pcubienefs  of  pie^.    '"pHomas  Brown   g&Iaintiff  againfr  Thomas  Goldfmith  ©efendant,  in  a  Re- 

ing.  Mo.  870.  2.1  h.    J_    plevin  fo?  taking  a  152 ate  Settle  at  Cobham  in  Surrey,  21  Apr.  12  Jac.  tf)e 

s' c'  I9"  ©efendant  3ldomcth,  as  23ailitf  to  the  ©can  and  Canons  of  Windfor,  that 

Avowry  for  Renr-     one  Robert  Parfon  held  the  3©lace  of  the  ©ean  and  Canons,  ag  of  tj)eir  S^a* 

[hevs?ataucte0otnf,  h    ,io?  of  Hampton  Court  in  the  faid  Countp  of  Surrey  and  Middlefex,   Bp  Kent 

8.  upon  the  Land  ad-  and  Jwit  of  Cout ;  that  Robert  Parfon  Being  fummoned  did  not  appear  at  a 

mits  Plaintiff  to  aii    £0l!rt  golden  in  tfie  faid  flt^ano?,  that  fo?  J>iiit  he  did  difirain,  and  mane 

Comtfance,  ag  in  land  gjolden  of  the  ©can,  $c.    €hc  plaintiff'  confeffctfj 

ti}e  jf>cifin  of  the  ©can  and  Canons",  and  the  tenure :  i©ut  further  faith, 

that  the  fedenth  ©ap  of  April,  An.  9  Eliz.  tlje  faid  ©can  and  Canons'  did 

leafe  op  indenture  the  faid  Si^ano?  unto  one  George  Stidolphe  from  the  31ns 

nunciation  then  patf  fo?  the  €erm  of  yi  fears"  then  nert  folloming ;  then 

he  entered  ante  praed.  tempus  quo,  and  tofljJ,  and  is?  pet  tfjereof  pofleflfed,  the 

ttedertfon  to  the  faid  ©can  and  Canons'  erpectant. 

Gr.jac.  175.  €hr  Sfidomant  confefiTcth  the  leafe  to  Stidolphe}   hut  faith,  that  Bp  the 

faid  leafe  all  leets\  laradap£,  and  Courts'  there  to  he  held,  and  all  g^an^ 

nrr  of  f  img,  ^riots',  Reliefs,  <£tel)htg,  ^ernuifites"  and  floats'  of  Courts? 

mere  crcepted  and  tefcrded,  and  tljat  Stidolphe  Being  fo  pojfeficd  did  the  10 

of  O&ob.  1 1  Jac.  vjBzant  all  hte  <Sftate  to  one  Butts,  that  Butts  the  26  of  March, 

12  Jac.  ftp  his"  ©ced  ujetoed   fo?th  did  £*?ant  all  lects",  larodapg,  Courts 

fjc,  unto  the  ©can  and  Canons?.  3Hud  that  thep  aftermards"  held  the  Courts, 

and  rfje  ©efault£  of  Quits'  ut  fupr.  $lnd  that  Goldfmith  did  ©ifirain  fo?  tlje 

£uit. 

!Cr.i76.  Dy.  45,97-     €f)e  plaintiff  ©emurrs"  fo?  ©ouBlenefs^  and  ffjemeth  fo?  Caufe,  in  that 

the  ©efendant  faith,  the  Courts  Be  excepted,  and  alfo  that  the  Courts  Be 

furrend?ed. 

3fn  tf)t£r  cafe  judgment  mas'  giden  fo?  the  paintiff. 

poft.  170.  1  Kebi.sio.     ^irr}5  itttag  agreed  Bp  ug  all,  that  the  exception  (in  the  Original  leafe) 

P.  8+.  Dy.  188.  b.     of  t^c  ,£0urt^  ^c<  toa^  uttetip  \,0iu}  occaufe  the  <tt?ano?  Bp  that  #ame  toajf 

granted  tohich  might  not  Be  recalled ;  and  ffl^ano?  it  could  not  Be  toithout  a 

Courts  onlp  in  the  Sing '0  Cafe  it  majS  otherroife.    3Hnd  Bp  the  fame  fteafon 

the  Surrender  of  the  CourtiSf  toa£  ©oid,   tohich  mere  infeparaBle  from  the 

*#ano?,  fcil.  the  Court  OBaron.    25ut  then  it  mas'  incited  upon,  t^at  the 

3&lea  majS  ©oid,  and  not  picadaBle  Bp  h»««  Being  a  meer  Stranger,  fo?  it 

ma^  faidj  that  thi£  mas?  a  @uit  ^terdice  done  from  Parfon?,  the  dcrp  tenant 

1  in(t.  161.  and  fo?  ©efault  of  &uit  of  Parfons  he  did  ©illrain.    |^om  the  plaintiff 

contoeped  himfelf  ho  ^ntciett  to  the  €enancn,  But  onlp  a£  a  meer  Stranger 

did  intitle  another  to  the  Jjerdicc,  mhich  Bp  the  25oofe^  he  cannot  do,  But 

plead  onlp  hors  de  fon  fee.    €0  this"  it  mas'  arifmered  and  refolded  Bp  the 

Court,  that  thi£  deception  mas'  true  at  common  Sato,  all  SUdomries"  fo? 

J>crdicc  mere  to  Be  made  upon  the  3f>erfon  of  t^e  €enant. 

3llnd  it  is"  true  if  the  2o?d  mill  hold  the  Courfe  of  the  Common  laid  in 
Adorning  fo :  f  0?  h*^  Choice  remain^  unto  him  frill  to  adorn  as"  at  the 
Common  lam  t  25ut  if  he  mill  leade  that  ©Sap,  and  taue  the  TSrneBt  of  the 
Statute  to  adorn  ag  upon  land  liable  to  his"  ©iflrete  (as"  here  he  Ijath 
done)  and  fo  handle  it  as"  a  fccnt^charge,  then  t|»e  J>tat.  is  ^different  to 
Both,  tljat  the  other  map  ©efend  acco?ding  to  the  fame  &ule&  Bp  the  fame 
JHf afon,  fo?  nom  the  p?iditp  of  the  ^erfon  tenant  is"  remodtd  on  Both  ^»ide^, 
and  the  Charge  of  the  land  is"  onlp  in  €Jucflion. 

Legem  feras  quam  ipfe  tuleris,  pet  it  is"  true,  there  ig  no  literal  ^abifion  fo? 
thte  in  the  latn  of  21  H.  8.  But  the  nicer  Confequencc  of  Sieafon  changing 
changes*  the  lam. 

^om  inhere  the  ^doming  mas'  onlp  upon  the  land,  as*  in  the  Cafe  of 
Cuflomarp  I920fit^,  a.s-  a  fine  fo?  Alienation  0?  of  a  ^ent>-charge,  there  tlje 

flaintijT 
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plaintiff  at  tfje  Common  Sam  in  fucf)  Cafcg  might  plead  anp  SPifcharge 
tfjougfj  he  mere  a  meet  Stranger,  and  had  nothing  in  the  Eand,  £ec  14  H. 
4.  8.  b.  and  14  H.  8.  6.  Halfpenies  Cafcg  judged. 

(  132  )    The  King  and  the  Lord  Hunfdon  again/?  the  Counted  chancery. 

Dowager  of  Arundel,  and  the  Lord  William  Howard. 


Si»- 


10  Cfjancerp  there  mag  a  J>uit  commenced  Bp  me,  ag  3fjttomep  General,  mo. 
in  the  TBcijalf  of  the  Iliing'jS  O^ajeff  p,  aim  the  2o?Q  Hunfdon  ag  the  feing'g 
farmer  fo?  the  5Jt?ano?  of  Weft  Hartley  and  Afalby  in  tfje  Countp  of  York,  a* 
gainff  tlje  Counted  homager  of  Arundel,  and  tlje  &02d  William  Howard  ana 
fjig  2adp ;  mhich  Caufe  coming  to  Rearing  after  fj  mag  Cfjicf  Suffice  of 
tf)c  Common  j#leag,  mp  Slojd  Cfjancello?  called  to  Big  Hlffiltance  in  tfje  fjear^ 
ins  of  it,  tfje  %o&  cfjief  Suffice  Coke  and  mp  felf.  €fjig  Caufe  fjung  long, 
and  ijad  manp  I^earingg  and  23?iefg  delivered,  and  after  long  Confideration 
mag  tfjig  €erm,  mitfj  uniform  confent  of  tfje  2o;d  cijancello?,  ug  tlje 
Siudgeg,  and  a^affcr  of  tlje  #ollg,  decreed  fo?  tlje  Siing  :  Mhcrefoje  tlje  3Dc* 
trecig,  mitfj  the  fteafong  thereof,  adnifedlp  and  ejractfp  penned  and  cntrcd, 
ag  of  thig  Trinity  f&erm  14  Jac. 

4£>f  thig  decree  therefore  at  large  %  mill  fap  nothing  But  tljig,  that  tfje 
JJeafon  of  tfje  £uit  in  Cfjancerp  mag  not  fo?  JBant  of  good  €ttlc  at  Ham 
(foj  it  laid  and  affirmed  tfje  ISiing'g  €itle  to  Be  meerlp  Bp  Ham,  6p  tlje  3£ttaim 
der  of  Francis  Dacres,  mhofe  Sand  tlje  15ill  laid  tfje  Sand  to  Be,  of  an  dSftate  chancery  relieved 
in  €atl)  But  tfje  Caufe  of  £uit  mag  made,  that  tlje  SDeedg  mhereBp  the  &  S£e*e  'r**«e 
ftate  mag  to  come  to  Francis  Dacres  mere  not  oErtanf,  But  Berp  Befjcmcntlp  om  extant. 
^Sufpicioug  to  haBe  Been  fupp?e(fed  and  mitrj-fjolden  Bp  fomc  under  UJfjom 
the  ©efendantg  claimed,  and  therefore  in  tfte  dgnd  tlje  decree  ran,  tfjot  trie 
fting  and  tjig  I^eirg,  and  Big  raid  farmer,  ffiould  hold  and  enjop  the  Eand 
'till  tlje  ©efendang  ffiould  pjoouce  the  ©ecdg,  and  tfte  Court  thereupon  tahe 
furtfier  Confideration  and  #?der. 

25ut  tmo  $ointg  fell  out  in  tljig  Cafe  Berp  mojthp  tlje  (©BfcrBation.  Tw0  PoiR«» 

Che  firft  ffiojtlp  tljug,  Anno  ;?  H.  8.  there  mag  great  ControBcrfte  Betmecn  Firft  Point. 
William  &o?d  Dacres  and  fjig  Ct?tfo?cn  on  tfje  one  §J5arf,  and  tlje  l^eicg  gene* 
ral  of  £ir  James  Strangways,  fo?  tlje  Sandg  of  tfje  fame  Strangways.  JBljcre^ 
upon  in  June  3  5-.  H.  8.  tlje  ftino;  made  an  3£mar&  Betmecn  tfjem,  m^iclj  3!Iluard 
Becaufe  it  could  not  ffate  tlje  3landg  acco^dinglp,  aftcrmardg  in  March,  ^ 
H.  8.  an  3fict  of  parliament  mag  made  fo:  Ratification  of  tlje  Hing'g  Slmard, 
idljiclj  mag  extant  in  tlje  nollg  of  parliament,  and  noUJ  mag  certiSed  under, 
tfje  great  ^eal  of  England. 

€tje  (gjcccption  to  difannul  tljig  %tt  of  parliament  \a&^  tljug:  Cfjc  25ill 
paffed  firfl  in  tfje  Upper  ^oufe,  Bp  tlje  Confent  of  the  So^&g,  mfjicfj  toag 
fent  domn  into  tfje  Soroer  ^oufe,  and  from  tfjence  mag  returned  mitB  tfjig 
<3Indo?fement  0?  i&upcrfcription  on  tfje  TBodp  of  tfje  25ili,  A  cefte  Bille  les 
Commons  font  affentus  avec  la  provifion  annexe :  2&ut  tfjere  ig  no  JdjoBifton  cr^ 
tant  upon  mcco^d.  ©ut  tljat  Victp  15ill  mitfj  that  ^>upcrfcription  0?  gjndojfc^ 
ment,  and  mitft  tfje  regal  Sfiffcnt,  and  mitnout  anp  P?orjifo  indeed  ig  filed 
mitfj  tfje  rcjr  of  tfje  25illg  and  tfjr  Siing'g  WRtnt  unto  it,  and  laBell?d  mitfj 
tfje  re(l,  mfjereunto  tlje  great  £cal  ig  fet,  ag  tfje  Courfc  ig  in  §D>irjate  %i$03 
mfjicfj  are  not  enrolled  mitrjout  fpecial  J»uit,  ag  General  Slrtg  arc ;  fo?  &c* 
nerol  3firxg  are  aimapg  inrolled  Bp  tfje  Clern  of  tfje  parliament,  and  deli? 
Bcred  otJer  into  tlje  Ctjanccrp  ;  nifiicfj  Enrollment  in  tfje  Ctjanccrp  maficg 
tfjem  tfje  <©?iginal  ficco:d  (a?  it  mag  refolded  in  John  Stub's  Cafe)  But  in 
Vitiate  Sag  tlje  ncrp  25odp  of  tfje  firft  31Eifl  filed  and  fealcd,  a$  afo;cfaid, 
and  remaining  mitfj  tfje  ClcrB  of  tije  parliament,  ig  tlje  C>?tginal  ficco2d. 

'She  p:incipal  Cafe  (landing  thug,  tlje  ©cfendnntg  Counfcl  p?efg  the  Sfour» 
nal  TSooh  of  tfje  Upper  Ipoufc,  fo?  there  mag  no  journal  23ooft  Itept  fo2  tlje 
Somrr  Cpoufe  'till  the  €ime  of  E,  6.  Concerning  thig  23t!l  luhich  i^  time  111 
dirjerg  partg  :  Quarto  Martii  prima  vice  lc<5la  eft  billa  concerning  the  Sit»G  $ 
SCmard  foj  Controdcrftcg  Betmecn  the  Ho?d  Dacres  and  tlje  U)cirg  general  of 
^&ir  James  Strangways  tlje  poungcr,  $C.    Cui  quidem  bills  proceres  affenfe:  unt- 

Item 
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Item  hodie  miffa  eft  ad  domum  communem  per  Regium  Attornatum  &  folicitat. 
Billa,  &c.  3flnb  after  18  Martii  hodie  allata  eft  a  domo  communi  Billa,  &c.  cum 
provifione  eidem  annexa.  quas  prima  &  fecunda  vice  le&a  eft,  hodie  commifla  eft 
Regio  Attornato  Billa,  &c.  3llnb  after  28  Mart,  remiffa  eft  in  domum  commu- 
nem per  Attornatum  Regium  Billa,  &c  hodie  cum  procerum  confenfu  &  affenfu 
cancellata  eft  provilio  pro  hsredibus  mafculis  Jac.  Strangways  mil.  Bills  cuidam  cui 
tituluseft,&c.  &tt  thefe  ttj?ce  3ficts,trje  pending  of  it  to  the  Homer  i^oufe,  the 
Ringing  it  from  thence,  and  the  Cancelling  of  the  $?obifo,  all  on  this  one 
?©ap  18  Mar.  upon  mhich  tljen  infer,  that  ttje  Commons  being  affenteb 
mitij  fp>?obiuon,  hab  not  affenteb  to  tins  5Ect  vuitljout  flotation,  the  fame 
being  canccllea  bp  the  £o?DS,  of  their  oton  JfreabS.  3flnD  fo  it  is  not  an 
Sfltt  of  23otft  ipoufeS,  as  it  ought  to  be. 

25ut  it  is  clcarlp  refolbeb  bp  us  all,  that  this  deception  mas  of  no  ©as 
lue,  anb  conQbcr  it  firft  bp  the  31  tt  it  felf  mithout  the  Sournal,  nrrt  bp  tfje 
journal. 

€hc  2fitt  it  felf  hath  no  Mention  of  a  $?obifo,  but  in  the  3inbo?femcnt  a£ 
before,  mijerein  mhat  tfje  $?obifo  maS  (if  anp  mere)  appears  not.  fiaijp 
then  if  there  mere  inbeeb  no  f>?obifo,  the  3flffenf  of  the  Homer  ^oure  maS 
SfibfoIuteanO  perfect ;  fo?  the  deferring  of  it  felf  to  that,  that  maS  not,  hurts 
not,  and  the  Mentioning  of  it  Doth  not  P?0De  necefiarilp  that  there  mas 
fuel)  a  $?obifo,  no  more,  But  rather  lefs  than  in  the  <£arl  of  Leicefter's  Cafe, 
Plo.  390.  tfje  Mention  anb  iSecital  of  his  3llttainDer  bib  conbincc  the  Crutft 
of  it. 

9ff  there  mere  a  #?obifo,  pet  it  might  be  funb?p  maps  falbable,  though 
it  be  not  errant,  foj  firfi,  if  it  mere  loft  bp  the  fault  of  Negligence  of  the 
Keeper  0?  Clerft  of  the  parliament,  that  mult  not  aboib  the  rnhole  gfttt. 
SSJut  fuppofe  that  a  p?obifo  mere  cancelleb  bp  the  So?bS  onlp,  pet  it  might 
be  fiich  a  $iccc  hp  it  felf,  as  this  91! tt  that  remains  might  be  perfect  anb 
Compleat  mithout  it. 
3Gnb  that  th?ee  i$apS  fpeciallp  x 

25ecaufe  it  might  be  a?  a  $art  Bp  it  felf  of  a  feberal  Effect  from  the  reft  of 
the  %tt,  though  all  mere  not  in  one  Chapter  0?  Continent  of  the  Slid;,  as  it 
IS  refolbeb  in  Dive  anb  Manningham's  Cafe,,  Plo.  6.  j.  upon  the  £tat.  23  H.  6. 
of  ^h«iffS. 

%t  might  be  a  $?obifo  meerlp  gjble,  <£Iufo?p,  0?  as  it  is  termeb  flatter* 
ing,  Plo.  J54.  in  the  Cafe  of  Unton  upon  the  Statute  of  m\\\$3  anb  the 
©uhe  of  Norfolk's  Sllttainber. 

€hirblp,  the  Scatter  intenbeb  bp  this  $?obifo  might  be  fo  fufficientlp  p?o* 

bibeb  fo?  Up  the  3Btt  it  felf  befoje,  as  this  mere  meet  &urplufage,  anb  then 

the  Omiffion  of  it  eoulb  not  $:c?uDicc    9T]nD  to  that  opinion  inclines  3; 

H.  6. 17.    3finb  that  map  feem  to  be  the  Cruth  of  this,  fo?  the  $?obifo  feeing 

to  habe  been  onlp  to  p?efertoe  the  might  of  the  J^cirS  2©aleS  of  Strangways, 

luhereas  there  mas  a  general  &abing  in  the  Slot  as  it  came  from  the  3io?bS, 

mfjicb  ferbeb  them  as  mell  as  others,  anb  that  perhaps  might  be  info?meb 

to  the  Homer  $oufe  bp  the  King's  5Jltto?nep  the  28  of  March,  mhen  he  carri* 

eb  it  to  them,  as  iSfaibi  mhich  might  Be  the  Cieafon  of  the  Cancelling  of  it. 

So  this  iS  tfje  &tate  of  this  3fict,  aS  it  appears  anp  map  in  the  tteco?b; 

out  of  which  nothing  can  be  info?ceb  to  annihilate  the  3d(t.    SilnD  it  both  not 

appear  that  the  Ho?bS  bib  Cancel  the  ^?ooifo,  but  that  it  mas  cancelleb 

the  28  ©ap  mith  their  confent,  mhich  28  ^ap  it  mas  in  the  Commons 

C^oufe,  anb  b?ought  from  thence  ut  fuper,  fo  it  might  be  cancelleb  there,  anb 

the  toiDS  after  Confent  to  it.    3no  all  true  anb  p?oper.    5finb  note,  that 

there  is  a  journal  of  that  €ime  of  the  l^oufe  of  Commons,  anb  the  2o?bS 

enter  not  in  their  journal  the  9ficts  of  the  Commons.    €hcn  tane  the  Sour* 

nal,  it  hath  no  Mention  of  the  Effect  of  the  $?obifo,   but  in  one  place,  anb 

that  is  onlp  bp  map  of  a  &um,  not  of  a  full  anb  f o?mal  Sentence,    fo? 

if  the  $>?otoiro  mere  inbeeb  in  no  other  f  o?m,  than  is  mentioneb  provifo  pro 

hsredibus  mafculis,  &c.  it  mere  ^enfelcfs  anb  ©oib,   anb  no  a?an  map  bi* 

bine  luhat  it  mas  to  the  aboibing  of  an  %tt  othermife  |5erfea.    25ut  nom 

fuppofe  that  the  Siotumal  mere  eberp  map  full  anb  #erfea,  pet  it  hath  no 

Corner  to  fatt06e,  beftrop  0?  toeouen  the  3Uct,  tuhith  being  a  high  &cco?b 

muft  be  trieb  onlp  bp  it  felf  Tefte  meipfo.    ^om  Sournals  are  no  *&cco?bs, 

but  lSemcmb?ances  fo?  f  o?mS  of  $?ocecbingS  to  the  ileco?b,  thep  are  not 

of  l^ecemtp,  neither  babe  thep  almaps  been  :  €hcp  arc  JiRe  the  ©oc&ets  of 

the 
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The  King  and  Hunfdon  verf.      ? 

Count,  of  Arundel  and  Howard,  \  llt 


the  p?onotarir£,  o?  the  particular  to  tfje  Siing'£  patents,    Co.  lib.  2. 34.  b. 

and  i6Eliz  331.  cf  Efje  particular.    €fje  iafi  intended  parliament  10  Jac.  if  Ant.  }& 

pou  6c  judged  bp  the  3(ournal,   it  mag  a  large  ana  toell  occupies  parlia* 

nicut,  pet  becaufe  no  Bet  paffco,  no;  £eco?d  10  of  ir^  it  toa£  refoIticD  bp  ail  »  Ro-j?  p-  '• 

the  §udge£  ta  6e  no  parliament.  Hutc6l° 

€he  3Iour«aI  i£  of  good  tife  fo?  the  €>bfcrbatiott  of  the  ^eneraltp  and  fll^a? 
terialtp  of  p?oceedingg  and  deliberations;  a0  to  tf*c  th?ee  readings  of  anp 
23ill,  the  3!nterr8urfe£  betmccn  the  truo  jpoufes?,  anD  tlje  line,  buttohen  the 
3fict  i£  pafTeo,  tfjc  Sournal  i0  erpirrd.  2Bnd  in  this  Soutnal  there  appears 
but  one  Jjeading  of  the  25ill  in  the  Upper  i^oufe  inhere  it  paffed,  imjich  i& 
unlihelp.  23ur  if  the  i!ieco?d  of  rljc  2tta  it  feif  carry  110  deaths  Wound  in 
it  fclf,  then  it  ig  true  that  the  parchment,  no  no?  the  4B?cat  j»cal,  cither  to 
the  #?iginai  3Sd;,  0?  to  t^e  <£rcmpIification  of  it  mill  not  ferbe,  a0  in  the  4 
H.  7. 18.  inhere  the  Set  ma£  bp  the  &ing  toith  the  Content  of  the  £o?0£ 
(omitting  the  Common^)  and  roa£  judged  therefo?e  ©oid.  3Hnd  fie  that 
obferdejS  the  Cafe  33  H.  9,  17-  rnhich  ma£  the  onlp  Cafe  relied  upon  bp  the 
©cftndant'0  Counfel,  fhall  find  it  fo  ;  and  upon  this?  f&ule  tfjc  ^ouBt  to  be 
conccibed,  fcil.  upon  the  parliament  ftoil  it  feif,  not  upon  the  journal. 

f  0?  the  Cafe  mag,  that  &ir  John  Pilkington  being  charged  mith  a  iiapr, 
an  %tz  of  parliament  paffed,  that  he  fftould  be  p?oclaimed,  and  if  he  ap* 
peared  not  at  the  ©ap,  be  ffjould  be  attainted  of  the  fad,  and  pap  a  fine 
to  the  partp  griebed.  $om  being  tanen  and  b?ought  into  the  S$ing'£  Tocntt), 
fje  alledged  that  the  31a  (mhereof  €ranfcript  mag  fent  bp  Mittimus  out  of 
the  chancctp  into  the  &ing'g  23cncft)  toa^f  not  a  Sufficient  Set  of  ^arlia^ 
ment  in  Sato,  fo?  the  %a  began  toitfj  the  common^  and  tijere  paflfed,  and 
ma^  indO?fed  fcit  haile  aux  feignieurs;  but  tofyevt  the  2£iII  toa^3  tfjat  ,^ir  John 
Pilkington  ffiould  anftoer  befoje  $entecoft  nejet^  the  Ho?d^  indojfed  the  25i!I 
thui?. 

€&e  Eo?diSf  granted  oj  affented  that  bE  u)ouId  3llnftDcr  before  Pentecoff 
1452.  rohicb  toa&  the  ^entecoff  €toeidc  2©onth.  f  0?  the  ^entecoft  ncjrt  en* 
fuing,  tahing  tfjiisr  2BiH  to  $af£  &0  of  the  nrft  ©ap  of  the  taarliamcntj  did 
incur  fitting  the  parliament.,  foj  the  parliament  begun  before  |denteco(i  14JT. 
and  the  £o?0£  gade  fentecoft  14J2.  and  fo  faid  the  defendant,  ttjerc  tljcfe 
tbjo  differing,  the  23ill  fftould  Ijabc  been  returned  to  the  Common^  to  alloto 
0?  not.  l^ott)  Prifot  and  Markham  asife'd  if  tEje  25iII  came  into  the  $oufe  af^ 
ter  the  t&cntecoft  that  incurred  during  the  parliament,  a;S  conceibing  that 
then  p>entcco(f  nejrt  enfuing  mentioned  in  the  13iH  of  Common^,  ffjould  not 
fjabe  been  in  Sain  that  ^entecoft,  but  the  fame  the  &o?d£  made  a  fear  a& 
ter,  and  fo  needed  no  Return  to  the  Commons  fo?  a  nem  Confent,  but  if  e 
converfo,  then  othcrmife.  25ut  that  bp  later  Studgmentjei  i$  clear,  that  all  iCro.4H-  Poft.i«: 
T5iU0  tahc  tf  ffett  and  too?b  from  the  beginning  of  the  parliament  0?  Sef*  ™7-  ,zb7Q pfl0  79,ba 
fion,  ercept  it  be  othfrtoife  o?daincd  bp  the  3Ha  it  fclf.    2&ut  in  thi^  Cafe  it    y  7+*  ' 

i0  fNain,  that  the  ©iffecence  appeared  in  toe  QBodp  of  tfjc  Hloll  of  Parlia^ 
ment,  not  bp  a  journal  ©oofe.  Snd  the  derp  Certaintp  of  the  difference 
appeared  alfo  in  ttjc  ftoll,  mhich  appear^  not  fo  much  *0  in  ttft  journal  in 
tbi£  our  Cafe. 

and  pet  Fortefcue  Chief  3[ufrice  of  the  Jting's?  25ench,  after  all  done  refold 
bed  in  that  Cafe,  3;  H.  6.  ij.  that  it  toa£  an  Ma  of  parliament,  and  tljep 
mould  be  mell  adbifed  befo?e  thep  annulled  an  3ttt  of  parliament,  pcrad* 
denture  it  toere  bell  to  refer  it  to  the  nrrt  parliament. 

€he  other  great  point  rcfolppd  in  tfji^  p?efent  Cafe  ma«f,  that  iuhereajg  The  other  great  Point. 
thi£  €itlc  bettoecn  tfjc  Jfting  in  tlje  Bight  of  Francis  Dacres  flood  partlp  up- 
on the  faid  %tt  of  parliament,  and  partlp  upon  a  JTcoffment  made  bp 
William  Ho?d  Dacres,  Anno  4  and  5  Phil.  &  Mir.  and  a  ftC'tltfcoffmrnt  baclt  a? 
gain,  bJhcrebp  the  State  toasf  to  grob)  to  Francis  Dacres,  which  Jfeoffment 
the  3&cfendant0  faid  mas  not  Xamfullp  erecuted,  and  that  point  had  been 
rramined  befo?e  the  Council  at  York,  in  the  eighth  Hear  of  the  late  <&ucen 
Elizabeth  5  the  ©cfendant^  required  the  Hfe  of  the  faid  ©epolltiontf,  totjich 
tfjc  JUing '0  Counfcl  contended  ought  not  to  be  granted  unto  them,  and  (0  the 
tohole  Court  refolded  fo?  dibcrg  JUeofonsf  contained  particular!?,  and  at 
large  in  tfjc  ^Decree ;  tofjich  mere  thefc. 

f^ecaufe 
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I. 


Tasker  verf. 
Salter. 


Depofitions  without 
Bill  and  Anfwer. 

2. 


6. 


8. 


Depofitions  taken  in 
the  Court  of  the 
Council  at  York  in 
Cafe  of  Freehold  re- 
fufed  in  Chancery. 


Trefpafs. 


23ccaufe  the  £uit  maS  bp  4englifi)  T5ill  in  the  berp  Mature  of  a  fteple* 
bin  to  trp  the  €irle  of  f  rccfjold  of  a  mhole  25aronp  in  <£ffect,  mithout  anp 
Sl^irturc  of  <£quitp  at  all. 

23ccaufe  it  mas  betmeen  Strangers  to  the  Remainder  of  Francis  Dacres, 
bp  mhicfi  the  Hing  Claimjas,  fo?  there  maS  th?ee  &onS  of  William  Dacres  ffa* 
ted  Befoje  it  could  come  to  Francis. 

becaufe  the  $oint  put  in  Slffue  maS  an  <£jtatc  €ail,  fuppofed  op  Thomas 
!Lo?d  Dacre  (the  <£ldcff  ^on  of  William  &o?0  Dacre  then  3?eaD)  in  the  Cime 
of  H.  6.  tohercbp  he  p?etended  the  feoffment  fftould  be  as  bp  a  Remittee 
aboibeb,  fo  the  feoffment  maS  not  denied  but  admitted,  and  pet  the  Cail 
teas  not  a  inhit  eramined  no?  p?obed,  but  all  bent  to  deffrop  the  feoffment;, 
fo  that  it  mas  fait),  that  thofe  ©epofitions  fmelt  of  lattice,  anb  upon  9D?o* 
tion  ought  to  be  fupp?elTed,  anb  therefo?e  ought  not  %tu  to  be  allomed. 

25feaufe  the  <©?iginalS  of  thofe  ^epoGtionS  at  York  mere  all  gone,  anb 
there  mere  alfo  no  €rempIificationS  of  them  bur  in  the  Ipands  of  the  3^e« 
fendants,  fo  that  the  fting  muft  fight  toith  t$eaponS  aotgned  him  bp  $ar* 
ties  3Cbberfarp. 

€hat  this  berp  $otnt  had  been  bp  the  late  45uecnS  Commandment  berp 
tarefttllp  eramined  in  Chancerp  28  Eiiz.  onlp  upon  petition,  without  25ill 
anb  3Hnfmcr3  betmeen  Francis  Dacres  the  Petitioner,  anb  the  €arl  of  Arundel 
anb  fjis  counted,  anb  the  3lo?d  William  Howard  anb  his  Hadp  defendants, 
as  thep  are  nob),  mfterein  all  the  Sntcrrogato?ieS  mere  appointed  to  be  pe= 
rufeb  bp  the  Chief  3tu|tices  anb  the  anamination^  mabe  not  bp  the  oBra^ 
miner,  but  bp  certain  ©orto?s  of  Earn.  Silt  mhich  €tme  diberS  of  thefe 
f&itneffes  that  hab  been  eramined  8  Eliz.  mere  eramined. 

€hofe  depofitions  mere  little  queffioned  bp  the  defendants  Counfel,  but 
mere  clearlp  allomeb  anb  reab  bp  the  Court,  though  thep  mere  mithout  2$ill 
anb  Sttnfmer,  fo?  thep  mere  bp  fpecial  direction  in  that  Caufe  fo?  €tpebition. 

€hep  mere  mit§  fuch  Careful  $?oceedings  anb  Hebercnd  §9erfons  ag 
befo?c. 

€hep  mere  bp  Confent  of  fatties,  anb  the  then  defendants  examined  be* 
cp  manp  t©ttnefleS  therein.  25ut  out  of  this  Curiofitp  it  toajef  info?ceb, 
that  the  other  ©epofitions  taken,  no  a?an  nnoms  horn,  mere  then  either  not 
Itnomii,  0?  not  regarbeb,  noj  ought  nom  to  be  allomeb. 

25ut  the  the  great  anb  main  fteafon  that  thep  mere  not  allomeb  to  be 
reab  bete  toa£,  becaufe  the  Court  inhere  thep  mere  tanen  mas  not  holben 
competent,  in  a  Cafe  of  this  Mature,  anb  fo?  ©epoGtionS  to  be  reab  in  0? 
ther  Courts 

2Enb  me  all  held  it  ©angerous  to  gibe  a  $?ecedent  in  this  Court  mitft 
fuch  SMfifiance,  anb  in  fuch  a  Cafe.  2Bn&  though  it  bib  not  appear  mfte* 
ther  their  gjnffructionS  then  bare  it,  pet  the  &efo?mation$  of  late  p?obe,  that 
it  mas  not  allowable. 

3Cnb  though  it  mere  faib,  that  thofe  depofitions  mere  allomeb  anb  giben 
in  <£bibence  bp  the  fto?d  Coke,  then  2Qtto?nep  General,  in  36  Eliz.  upon  an 
Office  at  Carlile,  tanen  befo?e  mp  Ho?d  Cbancelto?,  then  a^aftec  of  the  ftolte., 
upon  the  SUttainber  of  Francis  Dacres,  mhtch  b>a$  alfo  confirmed  bp  mp  Eojd 
Coke :  pet  that  mobed  u;tf  little,  both  becaufe  the  Cafe  differs  much  betmeen 
an  3[nqueft  of  Office  mhtch  admits  a  €raberfe«  and  this  Rearing  mhtch  i£ 
final.  2Hnb  alfo  becaufe  it  is  nom  contradicted  and  put  to  the  ^Judgment 
of  the  court,  mhicft  mutt  gibe  Sftnfmer  ^udiciallp,  mhich  befo?e  paffeb  in 
j&ilence. 


Veidift  againft  Law, 
whether  it  can  fave 
by  the  Statute, 
Moorf.  867.    it  H.  8, 
cap. jo. 


4  Co.  30.  b« 


C  m  ) 


Tasker  verfus  Salter. 
H.  13  Jac  Rot.  2;  1 1. 


TAsker  b?ought  an  3flttion  of  €refpafS  of  25atterp  agatnfi  Salter,  the  ©e» 
fendant  made  gjuffification  bp  conbeping  himfeif  an  €ffate  bp  Copp, 
in  a  $ieceof  ^3?ounb,  parcel  of  the  a?ano?  of  Church-houfe,  mhercof  S^a* 
Her  Dean  mas  feifed,  and  the  plaintiff  came  upon  it,  and  he  laid  his  ^andS 
molliter,  &c. 

<€bt  plaintiff  replied  and  conbeped  himfeif  alfo  an  €fi ate  bp  Copp  of  ano* 
ther  §@iece  0?  parcel  of  the  fame  2l?ano?,  anb  then  laid  that  the  fame  2@a!ter 
Dean,  &c.  So?d  of  the  faid  a§ano?,  had  had  fo?  him  and  §is  €enants  of 

this 


Stukely  vtrf.  ?  Kent  and  ?  Don  Diego  verf.       ? 

Underhill.      \  Hall.        S  Sit  Richard  Bingley.  S  II3 

tbi£  §EHcC£  of  C*?ound,  a  Way  once  rftc  ©cfcndant'g  IDiccc,  (|c.    Slnd  there* 
upon  "jijTuc  taken  and  found  fb?  the  plaintiff. 

Silnd  rf)e  Octree  Opinion  of  the  "court  \xici0,  that  r!ji£  tnajaf  not  holDcn  bp  iCr.Ut. 
the  JDtarnrc,  became  indeed  tijig  U)as  no  Affile  at  all,  no;  rkjng  no?  poffiblc 
iff uabte,  an'athercfo?c  the  ©eidict  muff  alfo  beutterlpboid;  fa?  a  ©ctditt  can* 
not  malic  that  aooDs  that  tftir  Court  fecj*  cannot  6c  in  Sato,  fo  that  this?  te 
the  <©ff.cc  of  the  Court  to  fiudgc,  'But  $apnit'nt  pleaded  to  a  fingle  <&b\u 
gation,  though  it  be  not  a  fufficicnt  23ar,  pet  it  map  Be  both  in  fact  and  in  5o.43.s.  icr. 
|[alu.  8fi.  377- 

3Gnd  though  it  lucre  faid,  tfjat  tfje  ©ubfrance  of  the  3(jTuc  uiajef  no  Wan. 
3£nd  if  it  had  6ecn  laid  in  the  <3;fiue  bp  map  of  Cuftom,  tlje  fame  «2bidcnce 
toould  bate  maintained  it.    £>o  it  toa£  not  but  an  <22rro?  in  f  d?m. 

€o  totucb  3  anfteercd,  that  ft  nee  it  i£  put  in  3fiw  a£  bcfo?e,  fo  80  it  can* 
not  flaiiD  in  Sato,  rjjetc  ^crbitt  alfo  i$  not  to  be  taken  agoinft  them,  td 
mane  them  ^nbjett  to  an  Attaint,  if  in  another  <&enfe  it  be  f  alfe. 

.Sllnd  %  fan,  that  if  tljcp  bad  found  a  special  ©crdict,  that  t^e  diDom  fjaa 
beenfo?  tlje  iBap,,   a$  it  fftculd  hade  been  pleaded.    Et  h",  &c.  the  Court  Ant.  su  n.  Gmriaj 
ttould  not  babe  giben  ^judgment,   as?  if  the  Sfiuc  bad  been  found  fo?  the  B-  '* 
plaintiff,  fo?  t^e  fpecial  fatter  of  tbe  CUflom  did  not  bear  the  Sfflue,  a£  it 
i$  taken  upon  a  f&cfcription  boid  in  Sato.    3Cnd  fo  upon  the  fatter  it  i$ 
a  ©erdict  toithout  an  SlTuc,  and  out  of  tlje  Compafe  of  tbe  Affile, 

(  i  J4  )  Stukeley  verfus  Underhill.  ,    Replevin, 

Richard  Stukeley  plaintiff,  and  Thomas  Underhill  ^efcHdant,   En  Replevin 
le  Defendant,  avow  pur  dammage  fefanr,  le  Plaintiff*  plead  que  il  fuit  feifin  in 
Fee  d'  un  meff.  &  Terre  d^un  Acre,  d'un  autre  melT.  &  terr.    3find  that  tl)tp  ttoo,  Verdia  upoivan  iffiie 
and  al!  tfjofc  tohofe  tfffatc,  fs.  bad  Common  of  feeding,  Qc.  in  the  $!ace,  §£•{*,  9T&JJ 
and  tften  conbep^  to  bimfelf  the  other  $oufc  aiid  SandjS  fo?  Uear0,   and  upon  Demurrer  gene« 
thtn  jufxifte^  the  putting  in  of  the  2&eaft&  le  Defendant  traberfetfi  the  ^?e- ral 
fcription,  and  found  fo?  the  plaintiff. 

3Gnd  though  thijsf  ^?efcription  thug  coftfufed  fo?  feberal  toag  group  tfaul* 
tp,  pet  the  ©erdict  did  falbc  it  bp  the  &tat.    €hi^  toag  tht^  Trinity  €erm. 

(  13  f  )  Kent  and  Hall.    Obligation. 

B<8ttoeen  Kent  and  Hall,  Mich.  42  &  4?  Eliz.  Rot.  908,  in  ^ebt  upon  an  <&*  urue  not  joined  aright: 
bligation  upon  Condition  to  pap  €en  $ound£  €in  S>ifi\ling0 ;  the  ®e*  ,^11-13-  j  cr. 
fendant  pleads?  gapment  Of  €en  ^oundg  fecundum  formam  eonditionis,  furque  ]  co.\^im' 
iffhe,  and  Verdict  foi  the  plaintiff,  and  pet  Repleader  toag  atoarded,    Jbee  a 
line  in  Quare  Impedit  bettoeen  Danby  and  the  3firc&biu)op  of  York,  Hill.yjac. 
Regis  Rot.  90  r,  &  902. 

Suffice  Warburton  reported  a  Cafe  of  one  Armfey's,  rohen  ^otocr  toag  iffue  lofuteat  Anr. 
6?ought  againfi  the  feoffee  of  the  husband,  toho  pleaded  detinue  of  Char*  J|-  ®  |g  ^Gr' 
terg,  tohieh  i^  no  plea  but  fo?  the  J^cir;  tohereupon  Sffue  toag  tafeen,  and 
the  Serbia  fo?  the  defendant,  and  judgment  giben  fo?  the  defendant,  and 
<£rtor  b?ought  upon  it,  but  he  could  not  tell  tohat  became  of  it. 

3fifter  ©erdio:  it  toa^  mobed,  that  the  Habeas  Corpus  toa£  returned  Barthol,  Amendment  by  put- 
Mile?,  Vic.  &  Michael,  tohieh  toatf  the  &hmff  tf  ^icname  omitted,  3Snd  it  ni"|ethtc0SaeRfcUrSnir" 
toag  amended  6p  Hule.    Yelv.  no.  1  Cr.  528.  Noy.  72.  p0a.  130.  1  cro.  &$ 

I  Ro.  19$. 

(  i%6  )  Don  Diego  Servienti  de  Acuna,  the  Spanilh  Embaffadoiy  chancery. 

againfi  Sir  Richard  Bingley. 

DOn  Diego  Servienti  de  Acuna  the  Spanilh  OEmBafTada?,  erfii&itefc  gig  25iu*  Jjf  jj  Jj^f 
in  Chancerp  againfi  ^&ic  Richard  Bingley,  upon  the  Cafe  fupra,  ag  p?o* 
eurato?  general  fo?  all  the  fting  of  Spain's  &ubjea:0,  and  laid  the  Ctoodg  to' 
belong  to  the  Subjects  of  fite  fli?aflec  cenerallp,  toithout  naming  anp  #cr^ 
fong  certain,  and  then  laid  the  &poil  at  &ea  there,  &t 


Brad  (haw  vetf. 
**4  Salmon. 


€he  ©rfenbant  bcmurreb  upon  tftc  'Bill,  anb  it  toa£  tcfcrreb  to  mp  23?o* 
trjcc  Niehols  anb  mp  felf,  fcil.  tt)c  ©emurrer  bp  nip  Uo?d  CbanccUc?,  toe 
hcarb  Serjeant  Mouncague  fo?  ttjc  <£mbaflabo?,  anb  Serjeant  Grew  anb  Hut- 
ton  fo?  the  ©efenbant ;  anb  toe  toerc  of  Opinion,  that  the  <gmbaflaDo?  toa£ 
not  to  6c  anftoereb  to  tbig  T5ill,  fo?  (to  omit,  that  a  pjocutatc?  ought  to 
Embank,  how  be  fue  in  the  $ame  of  fiijef  #?inctpal)  no  0?an  can  mabe  a  $?ocurato?  fo?  me 
may  d«i  as  a  p.ocu-  j,ut  mp  ft|(j  therefo?e  the  fling  cannot  matte  a  §f)?ocurato?  fo?  ail,  o?  anp  of 
raor.omot.  ^  £ubjett<*,  toithout  tljcir  aillotoancr ;  that  i&  fo?  the  #art  of  rfjc  #lain* 

tiff.  3flgain  on  the  $art  of  the  vDefenbant,  the  <£mbaffabo?  ncitbrr  6p  He* 
leafc  no:  Sentence  can  ©ifcharge  fjim  againff  tfjc  $?incipal,  from  toftoin  he 
hat?}  no  ^?ocucation.  3flgain,  tljc  <©ffice  of  on  oembafTabo?  both  not  inclubc 
a  p?ocuration  $?ibatc,  out  $ublicfc  fo:  the  Uing,  no?  fo?  onp  fetocral  £ub* 
ject,  ttjertoife  than  a£  it  concern^  the  $iing  anb  hi£  $ublicft  S^iniffcrg  to 
pjotctt  tficm,  anD  p20cure  their  $?otection  in  f  ojeign  ftingboin^,  in  the 
Mature  of  an  <©fficc  anb  Negotiation  of  £tatc  ;  ano  therefore  thep  map  ana 
ought  to  actuate,  #?ofecute,  anb  3Menb  fo?  them,  o?  anp  one  of  them  at 
the  Council  <aEable,  tohich  i$  a$  it  toere  a  Court  of  £tatc.  OBut  tohrn  thep 
come  to  fetticb  Courts,  tohich  bo  anb  mutt  obfetbe  <effcniial  f  o?m<*  of 
$?oceebing£,  fcil.  proeelTus  legitimos,  then  thep  muft  Be  ruleb  bp  them,  anb 
not  confounb  all  ftuleg ;  ereept  fome  $?eccbent£  coulb  be  founb  in  Cbonccrp. 
2E>ut  toe  mabe  H!epo?r,  becoufe  toe  abbifeb  another  Coucfc,  bJhereunto  both 
Partieg  confenteb.  3ftnb  toe  the  Subgeg  of  the  Common  JBleag,  tohere  this* 
Caufe  bepenbeb,  bp  $?ohibition  appointeb  a  &uit  bp  Content  in  Cfjanccrp, 
onlp  to  Cramine  §©itnefle£,  anb  then  toe  to  Determine  the  Caufe,  ajst 
Snbgc£  of  out  oton  Court  3firbitrallp,,  not  bp  Warrant  of  anp  D?ber  of 
Cfiancerp. 

Sflnb  fo  large  a  23ill  being  founbeb  onlp  upon  ouv  <©:bec  anb  Confenf  of 
parties*,  toe  mabe  a  Jpinal  €*?ber,  tohereof  tfje  Sixain  toa$,  that  200  pounbtf 
toa0  to  be  paib  to  the  <embaffabo?,  ije  gibing  ©ecuritp  of  a  much  greater 
£um  (becaufe  the  €mbaffabo?  hab  mabe  a  high  <£(Umate ;  anb  indeeb  the 
C*oobg  (not  allotting  juff  ^Defalcation^  of  &poil0,&albage  anb  other  things) 
toajer  2600  $ounb£,  0?  2700  ^ounbtf)  to  fecure  tfje  SMenbant  againff  all 
P?op?ietarie^J  anb  other  Claim*?.    Vide  fupra. 


Star-chamber. 


(137)  Bradfhaw  and  Salmon.    Covenant. 


Brevuts  to  luries      T$  *$*  <&tarscftamBer  Bcttoecn  Bradfhaw  anb  Salmon  in  an  Action  of  Cos 
vau6h.  iiy,  ija. '     X  benant,  the  fame  Salmon  hab  upon  tfje  €rial  belibereb  25?ebiatci6f  to  the 
giurp,  bp  2©eanjf  tofjereof  200  i^arftjef  ©amagest  toere  giben  againff  Brad- 
fhaw.   $oto  the  plaintiff,  tohen  it  appearcb  that  there  toa£  no  Caufe  of 
©amage  in  (Effect,  but  ontp  fometohat  muff  be  giben,  becaufe  the  3IfTue  bp 
not  pleabing  tftc  Crutb  in  jfo?m  toas  paffeb  againft  him,  anb  though  the 
plaintiff  in  thi^  Cafe  hab  an  <©?binarp  Semebp  in  Sato,  bp  Attaint  fo? 
Crceffibe  ©amagejsi ;   pet  fo?  the  ©ifficultp  of  ^zocrebing  in  Attaint,  tfje 
Bm  cannot  lie  aninii  Court  gabe  him  160  #ounb3*  ^amagejsf  here:   $ote,  that  the  Slurp  toere 
a  jury  for  giving  Ex-  n0t  ©efenbantg,  tohich  pet  thep  might  fiabe  been  Ijete  in  refpect  of  the  25?ief;fit 
eeffive Damag«.       rccexbeb.    T5ut  %  ^elb,  that  a  25ill  againft  them  onlp  fo?  gibing  of  €rcef* 
fibe  damages:  coulb  not  lie. 

Auonymut.  S«  a  ^uit  in  the  ,&tar.chamber,   OTitnefTejef  toere  cjramtneb  to  p?obe 

star-chamber  admits  to|jat  fo^  Depofcb  concerning  a  i©tll  in  t&e  <6cclefiafiical  Court :  25ut  be* 
2nS  Hy"  nofmdS'  caufe  ©epofition^  are  not  allotoeb  in  J>tar;chamber  tanen  in  other  Courts, 
««>y.  thep  toere  rejetteb  a$  a  Craftp  (Debtee  to  inbuce  ©fpofition^  againft  the 

mule. 


Hoskins 


Hoskins  ?  Sir  Tho.  Sherley's  /  Glanvile  &   ?  Flower's  ? 

Cafe.       S  Cafe.  S  Allen's  Cafe.  S  Cafe.       $  IIJ 

(  i;8  )  Hoskins  Cafe. 

HOskins  fucd  in  tl)s  (Scclcfialtica!  Court  fo?  all  tfte  €it ftcs?  of  tljc  33jonnd  of  J0fo]rbet!ui«f  °Yei 
one  Eve,  tofto  p;apeb  a  $;oftibition  uyon  ^urmnc,   tftat  tfte  (Queen  ™f.  "Jit?  191,301. e' 
rua£  fcifcD  of  tl»o  §Bart£  of  tJjc  <<gitftc£,  anb  ftad  granted  tftrm  to  one  Wefton,  J  C0.67.  b. 
anb  fo  conbepg  tftcm  to  another,  to  toftom  fie  Sjao  paid  tftofc  ttoo  $)art0. 
,$om  tfte  $arfon  bp  Serjeant  Harris,  pjapeb  Consultation  fo:  the  tljirb  |>art ; 
but  it  \sa0  benieb'fttin,  Becaufe  fti£  Confultation  cannot  be  granted  But  ac^ 
robbing  to  fti£  Sibel.    Cftcrcfojc  fte  muff  EiBcl  fo?  tfte  tftirb  part  de  novo  ; 
Quare,  if  fte  might  not  ftabc  ftab  a  Confultation  a£  to  the  tftirb  gart  only. 

(  139  )  Sir  Thomas  Sherley^s  Cafe. 

S3fc  Thomas  Sherley  Being  unber  $?otcction,  toatf  B?ougftt  Bp  Habeas  Cor-  Habeas  Corpus  Cap. 
pus  to  tfte  Common  phag  23ar  Bp  one,  tofto  befircd  to  ftatoc  ftim  cftar;  utie6»t. 
gcd  in  <£recution,   Bp  tfeafon  of  a  Cap.  utlagatum  after  judgment  fo?  fti0 
©cBt.    *But  it  toa£  anftocred  Bp  mp  fclf,  and  tfte  Court  agreed  it,  tftat  Be* 
caufe  tfte  Capias  utlagatum  toag  tfte  fcing'tf  £iiit,   and  fo?  the  ^ubjrtt,  But  Yelv- '?•  £ e' pw  £ 
in  c|)c  fecond  degree,   the  fting  might  difeftargc  ftijS  oton  £uif.    %t  anp  ;X„  for  L  king?" 
3Bct  ftab  Been  Bone  Bp  tfte  Jiing  to  fruffrntc  the  <£>utfatorp,   tins'  toag  f 0 ;  Debtor.  30:0.509. 
But  a  ff^otection  toill  ftarblp  Do  it,  efpcciallp  not  being  dclibcrcd  0?  made 
fcnoton  to  tfte  Co?onet£»    $oto  tftcn  tfte  Partp  i$  not  in  <Srecurion  fo?  the 
jJBattp,  though  fte  mane  fti£  Election  after,  fpcciollp  a£  tftig  Cafe  toa£,  Be* 
ing  after  tfte  fear. 

16ut  it  teas?  faib,  tftat  though  tfjc  &ing'£  ®eBto:  uoto  in  oErecution,  Bp  1  0-0.390-  iRo.ijs, 
Big  25obp  0?  ftte  Hands*  fo?  tnc  fting,  pet  tfte  Subject  might  alfo  lap  0?  »*■  D^197-Cop ■£♦• 
taBe  fiim  in  €tecution  By  ftijS  2E»obp.    fo?  the  Statute  2$  E.  cap  19.  (toftcre  ,,,: I'  3  cr.  t4.  n. 
it  fapjf,  tfte  ^uBtectiSf  oEjcccution  fftall  ceafe  'till  tfte  £ing  Be  fatiiSfieb)  ijGf  b  *|- b  ^r,Ja0ca477- 
ltnbecfioob  oE  fucft  (JBtecution^  toftereBp  tfte  Jiing  map  Be  pjejubiccb,  fcil.   y"  °'a'  '  4 '  ' 
3Ianb^  0:  aBoob.£r.    Kut  tfte  25obp  t£  all  to  all. 


(  140  )  Glanvile  &  Allen's  Cafe. 


Star-chamber. 


I 


|3  tfte  great  Caufe  of  Glanvile  anb  Allen  ©efenbant#,  in  tftig  £tar-cftam*  Bin  anfwered  and  in- 
X  Ber  at  tfte  ^uit  of  tfte  Jiing'£  311tto?ncp  fo?  offering  3[nbictmcnt0  in  tfte  Sffift<SS3S 
J^ing'jsf  23encft  upon  ^?oceebingsf  in  Cftancerp  after  ^fubgment  anb  fome  ins 
direct  dealings*  in  tftat  <Cafe ;  t^cp  anftoereb,  But  refufeb  to  anfiuet  Intem 
2£nti  upon  Amotion  it  majf  refolbcb  Bp  tfte  Court,  tftat  tfte  23ill  coulb  not  in 
tfjijsf  Cafe  Be  taBen  pro  confefTo,  Becaufe  it  toa£  anfmcreb,  anb  benieb  Bp  tfte 
311nftocr.  3!lnb  tftercfo?e  it  toa£  ojbereb,  tftat  tftcp  ftjoulb  Be  put  in  SlroniS, 
anb  fo  mo?e  anb  mo2e  clogged  'till  tftcp  onftoerrb.  fet  31  tf)fn  boubteb, 
fo?  %  conceibe  tftat  tfte  anfmering  upon  Interr.  toajS  tfte  mo?e  pcrf ca  %ni\Dct-3 
tftat  Being  ftijBf  oton,  tfte  otfjer  ag  it  mere  fti£  Counfel^.  ^>o  tftat  <3f  coun« 
ted  tfte  Sfinfmer  not  finiffied  'till  tfte  Interr.  mere  alfo  anfrjocred  Bp  ^cafon  of 
tfte  Courfe  of  tftat  Court. 

(   141   )  Flower's   Cafe.  Star-chamber. 

0$e  Blanche  Flower  B?ougftt  a  €itle  tftuitf  :  €ftat  if  fte  could  recober  it  fte  Ro.  2.  Abr.  u4. 
fftould  pap  200  ^ound^,  otftermife  notfting.    3Cnd  noto  fte  tua^  fued  in  Sanceof'.Ti.- 
tfte^tarscftamBer  fo? tfte TBuping,  and  fl©ointenance  of  <§uitjJ  after;  tfte *Blip*  tie  brought,  but  no. 
ing  rua^  laid  upon  tfte  Statute  of  ;z  H.  8.  But  out  of  €ime,  fcil.   after  tfte  ^K^jft""* 
gear.    £0  fo?  tftat  ^art  fte  could  not  Be  quefHoncd, 

€fte  Maintenance  tfte  ©efenbant1^  Counfcl  faib  \na$  latoful,  Becaufe  fte 
Bab  taften  tfte  ^tate  of  tfte  Hanb,  fo  fte  maintained  fti£  oton  Caufe,  pet  fte 
mag  fentenccb  fo?  tftat  $oint.  fo?  it  toajef  faib,  tftat  'till  fte  ftab  recobereb  it 
toasf  not  in  Effect  anb  Crutft  ftijf,  Becaufe  fte  toa^to  pap  notfting  if  fte  reco^ 
bcreb  not.  31nb  it  toajef  not  meant  unto  ftim  to  Be  giben  ftim  freelp.  ^a 
oil  tfte  tofiile  fte  mointoineb  tfte  €itle  ot  tfte  ^eri!  of  tfte  kroner.   25eOdej9f, 

Q.  %  tftijs 


Wickftead  verf.  /  Walter  verf.  ?  Blackford  verf. 
116  Bradfhaw.  S  p»ggot«  5  Alkin. 


tfii£  being  a  nicer  3£etoicc  and  3fraud,  and  practiced  fip  a  Jbolicito?  to  tcanf* 
let  to  fiimfclf  anotfier  flt?an'£  ^Title  to  folloto,  upon  a  Cafual  Sl^atcli  toa£  to 
fit  met  toitfial  in  Cime. 
Quare,  if  tfii.s  mill  lie  upon  tfie  £tacutc£  at  the  Common  Sato  Courts. 

Habeas  Corpus.  (  142  )  Wickftead  vafiu  Bradfhaw. 

P.  i4Jac.  Rot.  2178. 

Ban  cannot  render  the  TXTIckftead  recovered  againff  Bradfhaw  60  $oundj*  ©ebt,  and  46  ©fiillingg 

Body  of  the  Defen-     \  y    g  ^encc  ©amagcg,  and  noto  tfii.S  €erra  Bradfhaw  ma£  b?ougfit  to  ttte 

fester  wrkrf   2&at  on  a  Habeas  Corpus  p?ocured  6p  W  23ail,  toitfi  purport  to  fade  tficm? 

Enor  brought  by  him.  fti^g.    3£nd  fo  botfi  tfie  plaintiff  p?aped  tfiat  fie  migfit  be  committed  in 

?  Ro'tu  Brl'rror;  ofrtccution,  and  alfo  tfje  "Bail,  tfiat  fie  migfit  fie  received  in  tfieir  ©ifefiarge. 

5$.  NoyTii.Mo.8jo.  'But  it  appeared  to  tfie  Court,  tfiat  Bradfhaw  fiad  already  bjougfit  a  i©?it  of 

cr.  jac  i?a.  ofrro?  tofitcfi  toag  allotted  fip  me,  anD  tfie  Return  of  it  not  pet  come  j  fo  tfiat 

tfie  Court  toag  difafiled  either  to  atoard  <£r.ecution,  o?  to  put  fiim  in  €rccu* 

tion.    3£nd  tfiiS  alfo  toa£  tfie  Caufe  tfiat  tl»c  23ail  could  not  fix  difefiarged ; 

fo?  tfie  €nd  of  tfie  20ail  ig  not  onlp  to  fijing  tfie  *Bodp,  fiut  tfiat  fie  come 

Subject  to  tfie  Court  according  to  tfie  leaning  of  the  2Dail,  tofitcfi  cannot 

fie  in  tfii£  Cafe,  fiecaufe  of  tfie  W}tt  of  €rro?,  fo?  tfie  <£ntrp  in  ©ifefiarge  of 

tfie  23ail  muff  fie,  tfiat  tfie  defendant  reddidit  fe  to  tfie  Court  to  oc  in  <£r* 

ecution,  if  tfie  plaintiff  mill,  tofiicfi  cannot  fie  fo  fierc.    3tnd  Qua>re,  fofie* 

tfier  tfii£  fiatfi  not  fo  difafiled  tfii$  defendant  6p  fii£  oton  3la\,  tfiat  tfie  25aif 

t£  fo?feited   (note,  tfie  25ail  fiafie  not  difafiled  tfiemfeldcg)   tfiougfi  after* 

toard£  fie  p?occeded  not  in  fii0  HKlHrit  of  <£rro?.    3&nd  fo  <£recution  map  fie 

taftcn  fiere. 

QBut  note,   tfiat  afterwards?  tfii£  €crm  Bradfhaw  tfie  defendant  toa£ 

b?ougfit  again  to  tfie  25ar  op  anotfier  Habeas  Corpus,  and  tfie  plaintiff  p?ap? 

ed  fitm  in  execution  ;  tofiicfi  toag  granted,  becaufe  tfie  *©ap  of  tfie  Return 

Dy  j ,  a  of  tfie  Mrit  of  <£rro?  toasi  paffed,  and  fie  fiad  not  caufed  tfie  iJeco?d  to  fie 

rrniodcd,  and  tficrefojc  tfii£  Court  toa£  re  enabled  to  atoard  <£recution. 

obiiigation.  (  143  )  Walter  wr/iiPiggot. 

London.  Tr.  44  EliZt  Rot.  10}  r. 

septuagint.  for  Sep.    T7[7llliam  Walter  B?ougfit  an  Action  of  ©efit  againff  Thomas  Piggot,  and 
tingent .  i  cro.  147,    y  y    Declared,  tfiat  tfie  defendant  (Ttood  bound  to  fiim  in  feptingent.  &  quin- 
lis.  "knt'H'il/o,  quagint.  Iibris,  and  p?oduced  fiisf  Uniting  (©Bltgato?p,   upon  Oyer  tofiereof 
7j.  3  Cro  895.  9  h.  fijf*  ®<ia;o?d^  toere,  feptuagint.  &  quinquagint.  Iibris.    It^fiereupon  tfie  defendant 
mom  /°6+j° 'yII'96.  pleaded  tfie  Variance,   and  tfiereupon  a  ©emurrer,   and  adjudged  fo?  tfie 
6tyi.2j7.  Poft.  119.   plaintiff,  tfiat  it  toa0  no  Caufe  to  abate  tfie  J©?it.    3lnd  tfie  defendant  put 
to  fartfier  SSlnfmer,  tofio  pleaded  non  eft  faaum.    3End  tfie  %uxy  found,  tfiat 
tfie  afo?efaid  i©?iting  <©bligatO?p  de  fumma  feptuagint.  &  quinquaginta  librarum 
per  quod  prsdidus  Willielmus  Walter  per  bre.  fuum  exegit  de  prafat.  Tho.  Piggot 
infra-fcript.  feptingent.  &  quinquaginta  libras  toag  fealfd  and  delifiercd  bp  Pig- 
got to  Walter  ag  fii^  ©eed ;  fed  utrum  fuper  tota  materia,  &c.    31lnd  tfiereupon 
tfie  Court  adjudged,  tfie  plaintiff  ffiould  recoder  tfie  7p  ^ouudsf  demanded, 
and  ©amages  and  CofijGf.    ^ote,  rfierc  toas?  notfiing  eitfier  pleaded  bp  tfie 
^artp,  0?  found  fip  tfie  %my}  tfiat  it  toag  SJBeant  fo?  700  $ound£  ;  upon 
tfiiiS  judgment  a  3ID?it  of  <Srro?  toajs  fi?ougfit,   fiut  it  appear^  not  fcofiat 
\na$  done  upon  it. 

(  144  )  Blackford  verfus  Alkini    Trefpafs. 

Trin.  14  Jac.  Rot.  2376. 

npHomas  Blackford  b?ougfit  an  Sttion  of  -Crcfpafg  againff  John  Alkin  fo?  ta# 
JL  feing  Ijiu  l^o?re.  €fie  defendant  pleaded,  tfiat  one  John  Holt  toas?  fci* 
fed  in  fee,  and  fo  feifed,  granted  a  0ent  of  4 1.  per  Annum  to  John  Alkin 
fciufi  Claufe  of  3E»iffref£,  and  Coadcpsf  tfie  Sent  to  tfie  defendant,  and  fo? 
40  s.  fie  diOErained. 

<Sfie  plaintiff  replied,  tfiat  long  fiefo?c  tfie  tfie  ®?ant  fuppofed  William 
Holt  toa0  feifed,   and  ^ad  S;ffue  John  Holt  tjjc  €Ider,   and  John  Holt  tfie 

foungcr, 


Box  verf  ?  Napper  verf.       ~? 

Barnaby.  £  Jafpcr  &  George. 5  lI? 


ffounger,  that  he  bebifcb  hig  Eanb  to  hi£  fatb  tmo  £on£  in  €ail,  and  biro. 
tfE&at  John  the  <£Ibeff  bieb  toitfjout  SIfTue,  anb  that  John  the  Uounger  hab 
g'jfue  A.  anb  bieb,  anb  that  A.  gabe  Hicenfe  to  the  plaintiff  to  pat  in  his 
l?0?fe,  abfque  hoc  quod  prsd.  Johannes  Holt  pater  fuit  feifitus  in  domino  fuo  ut  de 
feodo,  prout.  Sur  que,  ''Mat,  anb  fouub  fo?  the  plaintiff.  3tnb  it  Voag  faib 
in  SHrrefl:  of  Slubgment,  that  there  toa£  no  3Ifiur,  fo?  it  toa£  not  plrabcb, 
that  John  Holt  Pater  ma£  feifeb  in  fee  ag  the  €rabcrfe  taag.  25ut  pet  3lubg= 
ment  mas?  giben  fo?  the  plaintiff;  fo?  though  Pater  Be  abbeb,  pet  pr«d.  Jo- 
hannes Holt  prout  the  defendant  allebgeb,  Btnbg  it  to  that  $£tfon  that  the 
SDefcnbant  hab  pleabeb,  anb  that  Pater  ig  But  John,  anb  can  bo  no  !^urt, 
efpeciaUp  fince  it  map  ffanb  true  that  he  mass  Pater,  ag  it  it  had  Been  tea* 
berfeb  abfque  hoc  quod  prcd  Johannes  Holt  generofus,  &c.  otljertoife  it  hab  Been  a  Cw.67,  yoi,  $t5. 
abfque  hoc  ad  praed.  Willielmus  Holt,  tofjich  COUlb  not  be  fatten  fo?  the  fame  $er*  Ye'  6*- l  Cr0-  8o'55- 

Con,-  pet  perhaps  that  might  habc  Been  amenbeb,  though  harblp.  3  Cr  +" 

(  i4f  )  Box  verfus  Barnaby.    Cafe. 

BOx  an  3fitto?nep  B?ought  an  3laion  upon  the  Cafe  again|i  Barnaby  fo?  Attorney  is  called  a 
there  mofig ;  €hou  art  a  Common  &?aintainer  of  ^ititsf,  ana  a  Cham*  ctTpftert0/a  '  ft01,'- 
petto?,  anb  %  mil!  babe  thee  th?oton  ober  the  -Bar  the  ncjrt  €erm.    3finb  af*  %  champerty,1  T{. 
tec  a  ©etbict  fo?  the  plaintiff,  upon  a  potion  in  3firreft  of  Sfubgment,  the  Ant-  6,z\llJ-  v- in 
Court  gabe  SRubsment  fo?  the  ©laintiff  onlp  upon  the  ffiaao?b  Champerto?,  * •"?5?fSS?"Sft 
fo?  tfjeir  i£  Maintenance  Satoful  anb  Hnlatoful,  anb  inhere  the  H&o?b  i£  ^In=  adjudged  as  here.  Moor 
different  it  fhall  he  taken  in  mitiorem  partem ;  nom  an  3ltto?nep  map  anb  86;" 
ought  Bp  Jhjt£e  4Mce  to  maintain  hi£  clients  CaufeS.    51lnb  pet  in  an  3fitti^ 
on  of  Maintenance  he  cannot  pleab  not  oBuiltp,  But  muff  Suffifie.    Sflnb  an 
3Utto?nep  map  toell  Be  faib  a  Common  Stpaintainer,  Becaufe  he  i£  Common 
to  ag  manp  ag  mil!  retain  hint.    3Unb  the  i@o?b$  of  th?otoing  obct  the 
25ar  are  utterlp  of  an  uncertain  Senfe ;  But  inbeeb  it  ig  a  Glauber  to  an  ■-  Cro.  1^,  w» 
%tto?mp,  anb  that  in  »ji^  location  of  3&tto?nep  to  Be  a  Champerto?,  fo? 
that  ig  not  onlp  Beponb  But  againfl  fii0  Office.    3!lnb  therefo?e  20  or  21  E.  1. 
Raftal.  Tit.  Champerty  5.  that  $)leaberjf  anb  3fltto?nepg  tafec  $teag  to  Cham^ 
pertp.    5Bnb  %  holb,  that  if  an  3fitto?nep  follouj  a  Caufe  to  Be  paib  in  Cs?of£, 
mhtn  it  ig  recouereb,  that  ig  Champertp. 

25ut  tohen  it  *0  objetteb,  that  the  Wo?b  [Champertoj]  mast  a  J^o?b  of  Poft.  us,  191.  *n- 
^Irt  not  to  Be  unberffoob  Bp  the  Vulgar,  anb  fo  no  bamageable  ^lanbcr,  no 
mo?e  than  Mo?b£  in  Satin  0?  3@cm),  erccpt  pou  fap,  that  the  ij?earer£  un- 
berffoob  it ;  it  toajs  rcfolbeb,  that  tfyig  Being;  ^ngliu),  anb  of  a  certain  anb 
fingle  «^enfe,  the  Court  cannot  bouBt  But  it  taa£  unberffoob. 

(  146  )  Napper  verfus  Jafper  &  George. 

Tr.  J4jac. 

I|^  an  Sttion  of  €refpafs8  B?ought  Bp  Robert  Napper  againft  Charles  Jafper  Ant.m. 
anb  Robert  George ;  %fiue  iuag  taben,  that  Richard  Johnfon  $?ebcnbatp 
of  the  p?eBenb  of  Preftonin  the  Church  of  Sarum,  anb  all  hi£  #?ebeceffo?$r  ^?e» 
Bcttbattc£,  $c.  h^b  ufeb  €ime  out  of  ®$inb  to  feeep  a  ^>hcphcrb  of  certain 
^hcep  of  theirs,  folloming  the  fame  ££ep  fo?  the  Better  fteeping  of  them, 
fcebing  together  in  a  certain  failure,  from  the  £>l)ec$  of  Thomas  oEarl  of 
Suffolk  in  the  fame  ^!ace,  anb  the  Sffue  toag  founb  acco?bing!p.    3llnb  it  verdia  fcem.ng  * 
isyag  moheb,  that  t§ig  majf  a  boib  ©erbitt,  fo?  the  $?efcription  )&ag  ^>enfe*  nJjftJ**  ™<*  senft 
lefjgf  anb  cou!b  not  ffaub,  that  the  ^&h«p  cou!b  Be  ucpt  €ime  out  of  a$inb     r  7* 
from  the  <&h"P  of  the  <Car!  of  Suffolk,  Being  But  one  fl^an'g  Hife.    13uc 
pet  Swbgment  toarf  giben  acco^bing  to  the  ©erbict  fo?  the  plaintiff,  fo?  the 
<&u&ffance  of  the  Siffue  majf  the  keeping  of  the  &h**P  of  the  p?cBenbarp 
fecbing  together,  anb  the  other  §9art  toast  But  a  Confluent  of  it,  that  there- 
Bp  thep  toere  Kept  from  the  £heep  of  fgc  <&suU 
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Brickhead  verf.    , 
Biftiop  of  York. 


Shelton  verf. 
Montague. 


The  King  verf. 
Bifhop  of  Rochefter,  &c. 


,  {    , 


gluiire  Imped. 


V.  Cafe. 

Mo.  866.    Hutt.  si- 


Amending  an  Origi- 
nal.  8  Co.  iyp.    Cr. 
Car.  74.      Poft.    128, 
184.    3  Cr.  119,  644. 
1  And.  24.    Noy.  73. 


Prohibition. 


(  147  J  Brickhead  verfus  Bifhop  of  York  and  Coke. 

10  a  Quare  Imped,  Bettoccn  Brickhead  plaintiff,  ana  tfje  SflrcPifftop  of 
York  anD  Coke  ©efcnaant,  fo?  tfje  ©icarage  of  Leeds.  Sifter  ©cmurrcr 
jaineD,  ana  one  02  ttoo  3&rcj;umcntg  at  tfje  23ar,  it  toatf  founa  in  tfje  il£>?ic 
infieaO  of  Vicariam,  Vaccariam.  Slno  fo  it  toa£  p?apeB  to  Be  amenacB,  tofjeres 
upon  tfje  CurGto?  toa£  calleB  into  tfje  Court.  3Una  Bccaufe  it  appeared  to 
tie  Court  Bp  t)i0  25ook,  tfjat  fjig  3!n|tturi:ion£  tocrc  Vicariam,  anB  fjc  acpofeB 
tfjat  tfje  lifting  toa£  oelioerea  unto  fjim  acco?aingIp,  fje  toag  ojBereo  to  0* 
nunts  tfje  l!D?it  in  open  Court,  ana  fo  Bia. 


(148) 


Shelton  verfus  Montague. 
Hill,  ij  Jac.  Rot.  2072. 


Difmes  Br.  n. 


William  Shelton  dEfquire  B?ougf)t  a  P?ofjiBition  againft  Richard  Montague, 
ano  aeclarea,  tfjat  tofjere  fje  Jjoiag  ano  occupies?,  ano  up  €cn  Sear£ 
lafr  pa{t  ftcID  ana  occupies  an  ^unO|co  8tzt0  of  Sana,  and  €en  Nereis  of 
3©ooB,  Iping  toirfjin  tfje  'Bouno^  of  tfje  $arifl>  of  Stamford  Rivers  in  Efiex, 
toitfjin  a  $arft  tfjere  calleB  Ungar  Park,  oeing  $art  of  tfje  faia  $arft,  tofjicfj 
cjctenoiBf  it  fclf  a0  toell  into  tfje  tariff)  of  Ungar  a£  Stamford  Rivers.  SJlnB 
tofjereag  tfje  faia  William,  ana  all  tfje  <©ccupicr£  of  tfjat  $art  of  tfje  fame 
$atlt,  tfjat  lieg  in  Stamford  Rivers,  &c.  €ime  out  of  2$ina  fjaBe  papeB,  ana 
ufeB  to  pap  to  tfje  $arfon  of  Stamford  Rivers  afojefaiO,  fjc.  Ifcarfp,  fjc.  four 
$ounB£  in  full  £ati0faction  ana  ©ifenarge  of  all  tfje  €itfje£  of  tfje  faia 
45?£un&0j  tofjicfj  four  $ounB0  tfje  parfon  fjab  fo  acceptea,  tofjercupon  %i* 
fue  toag  tauen  ana  founa  fo?  tfje  plaintiff.  !Ina  nolo  Montague  mooeo  in 
9Hrrc(l  of  SnBffntent  fo?  ttoo  Caufe£  I  f  irff,  Becaufe  it  toag  not  faia  tfjat  it 
toa£  Parcus  antiquus  to  Bear  $?efcription  &0  tfje  Cafe  of  Ilebrewers  $*arft,  6 
E  6.  Dyer  j  tofjicfj  toas?  anftoerea,  tfjat  tftcre  tfje  ^?efcription  ujo0  maBe  fo? 
tfje  deeper,  tofjicfj  required  a  pacfe  ana  HiBertp.  23ut  fjere  tfje  39aru  toa£ 
Prefcription  for  a  Mo.  laib  But  a^  Eana  »£Benera!lp.    <3Tfje  fecona  €rcepiion  toajf,  tfjat  tfje  $?cfcrips: 

SooSS'  ?cn  tion  tua^  JaiQ  in  ^cc«P^c^>  a"°  not  in  <^i»ner^  110?  6p  toap  of  tfuflom  in 
iji,  66S.  ■<>  c'o. 6b.  t>.'  tfje  #Ince,  tofjicfj  toag  refofaeb  ana  anftoerea  up  tfje  Court,  tfjat  tfjis  toa£ 
no  Scatter  of  Entered  ana  3fnljcritance  but  in  f^oint  of  ^ircljargc,  ano 
tjjerefo?e  tfje  ^;eceaent^  toere  aerp  Common  in  ttjisf  Hiina;  ana  fo  ij,  16, 
and  18  E.  4.  Sinfja&itantjflf  map  ^?efcioe  fo?  an  (garment.  %nn  %  faia,  tfjat 
tfje  3&crcription  in  tfji.sf  cafe  aia  not  fo  pjoperfp  lie  on  tfje  $art  of  tfje  #o^ 
riftjioncr ;  fo?  no  Sl^an  can  $?cfcrtue  to  fjijef  oton  Cfjargc  onlp  ajsf  to  pap  four 
3f>oun&£  per  Annum,  out  it  tooft  Effect  ratfjer  on  tfje  f»art  of  tfje  ^arron  tfjat 
receibeb  it. 

23ut  tfje  $?efcription  inacea  amounts  to  tUjisf,  tfjat  tfje  <©ccupier£  0?  ^ari* 
fljionciisf  fjaac  Been  €ime  out  of  2tt)inaaifcfjargea  of  all  Citfjejai  bp  ©apment  of 
four  ^ouna^  per  Annum,  fo?  etcrp  Modus  Decimandi  10  a  ©ifcfjarge  of  tfje 
Natural  €itfje,  ana  fo  too?fe;S  up  toap  of  ©ifefjarge,  ajsf  it  i£  refolUca  in  tfje 
#arfon  Of  Pyekirk's  Cafe,  Dyer.  349.  b. 


Dy.  70.  b.  Ant.  44 
10  Co.  S9-  b. 

Ant.  44. 


S9-  b.    3  Cr.  44 j.    Dy 
77.  a.  Cr.  Car.  419. 


^  Imjed. 


(  149  )      Dominus  Rex  agalnft  John  Bifhop  of  Rochefter, 

and  Jackfon  his  Clerk. 


A  Quare  Imped,  toag  0?OUgfjt  6p  t^e  fiing  againff  John  25tu)0p  Of  Roche- 
fter ana  Edm.  Jackfon  Iji0  Cferls,  ana  aeclacea,  tfjat  OSueen  Elizabeth 
toag  feifeO  of  tfje  3&a\)Otofon  of  tin  CJjurctj  of  Milton  Dp  Gravefend  in  €5?of^f, 
ana  p?efentca  one  Soan,  tofjo  at  fjer  ^efeutation  toajef,  f|c,  ana  noto  tfje 
Cfjurcfj  i0  tooia  Bp  tfje  ©eatfj  of  Soan,  ana  it  appertain^  to  tfje  IHing  to  p?e<> 
fent.  Cfjc  2Mft)op  ana  fjijS  Cferu  pleaa,  tfjat  ncfe?e  tfje  <aueen,  f  c.  Edm. 
JBiffjop  of  Rochefter  toajS  fcifea  of  tfje  faia  SObtootofoit,  ana  collatca  one  John 
Jackfon,  ana  tflen  toa£  remotea  to  Norwich,  ana  tfjen  in  tfje  Vacation  Jackfon 
aiea,  ana  tfje  <©ueen  p?cfcntea  Soan ;  ^Ina  noto  Soan  Being  Beaa,  it  Belong^ 
to  tfje  noto  ^iffjop,  |c.  tofjo  collatca  tfje  faia  Edmund  Jackfon,  tofjo  10  Per- 

fona 


Parry  vtrf.  ?  Wood  verf  ? 

Dale.  S  Budden.       S  tl9 


fona  iraperfonara,  &c.  abfque  hoc  tl)ar  the  OilCrl!  toas  fcifcD  of  the  3lDbOtofon, 

prout :  3QnD  tftc  5(urp  found,  ftjat  the  Slld&otofon  in  fee  )DDa^  $?efentaule  op 

the  Ourrn  6p  tsuo  €urris  contiguous.    ?£nd  bp  the  23iO)op  fd?  the  third 

<£urn.    3nD  that  the  Ottccns  firfi  €um  teas  fdtiSficd  Dp  ttft  fpjefrntnicnt  of 

Soan,  and  that  this  is  the  fecond  fo?  the  Siing4  and  concluded,   Si  fupra  tota 

materia,  the  Court  Doth  judge  that  the  Ouccn  ruas  friico  of  the  3(ltJOotofott 

nfozrfaid,  ut  de  uno  groflb  per  fe  ut  de  feodo  &  jure     <3Tfjcn  the  ^lilrp  founD  fd, 

if  not  then  Contrarp.    2find  though  th»S  Verdict  Did  nor  find  the  Slfluc  fd?  the 

Jiing,  fo?  the  3\fti\c  toas  to  be  underficoD  of  the  tohdle  Sfidbotofon  ;  pet  be/  l  a.  ts.  iRo.  704. 

raufe  it  Did  dcnrlp  appear  to  the  Court  bp  the  ©crdict,  ahD  that  not  out  of 

the  SMUtj  that  this  f&jcfcntatiori  DiD  of  flight  belong  to  the  Sing,  therefore 

the  Court  DiD  2CtoarD  a  i®?it  to  the  <£if$op  to?  the  fting,  anD  to  remote  the 

Clerfe  of  the  JlEiOjop^  anD  to  this  alfo  trje  23iu)og  aflenteD,   tohich  toas  fd 

rntreD  in  tlje  ftcco?D  of  the  3IuDgment. 

(  1  yo  )  Parry  verfus  Dale.    Obligation'.  Cheq. 

Paich.  4  lac.  Rott.   5-5  I.  London. 

THomas  Parry  brought  an  Striion  of  33Scbt  againft  William  Dale  fo?  ?oo:  * :-cro.  hs,  147,  toil 
$ounbS  Upon  an  Obligation  Datetf  the  16  of  September,  An.  41  Eliz.  S^e'^s  *  J""0 
Dale  the  3£efenDant  ©cmanDS  Oyer  of  the  Obligation,  anD  it  toaS  reaD  in  s^u*?.  V?,i.'96,'  i'e 
thefe  OTo:DS,  Noverint  univerfi  per  praefentes  nos  Richardum  Oldfworth  &  Willi-  Co-  »"• a-  Mo-  64*< 
elmam  Dale,  Cives  &  Groceros  London,   teneri  &  firmiter  obligari  Thomae  Parry 
generofo,  in  quinquegintis  libris  legalis  monetae  Anglia  lolvend.  aiiti  the  vE^efcu^ 
Dant  after  Oyer  of  the  Condition  pleaDcD  on  tnfufficient  ©ar,   whereupon; 
Parry  DcmurreD,  anD  pet  $fuDgtncnt  toaS  gibeh  againft  hint,   the  tohole 
Court  conceiting  that  the  25onD  toaS  naught,  becaufc  quinquegintis  tofts'  no 
Eatin  i©e?D  at  all.    23ut  the  CanfeS  coming  ftp  3@?it  of  <£rro?  before  the  obligation  Mk  Um. 
fuDgcS  in  the  exchequer  Chamber,  njac  after  tnanp  debates  anD  ^ece? ornoLatmintheSuin6 
Dents  feen  anD  perufcD  Ter.  Pafch.  14  Jac.  the  Caufe  \ati0  ehDeD  bp  the  a?e^ 
Diation  of  the  ^uDgcS ,  anD  300  $ounDS  giben  bp  0?Der  to  Parry,  anD  fo 
general  Clelcafes  ftom  each  toother,  f  0?  rap  fclf  ahD  moft  of  the  S'uDgeS  tocre 
of  Opinion,  that  the  15onD  teas  ^ooD  fo?  500  $ounDS :  23ut  the  Chief  25a- 
ton  liucR,  being  one  of  them  that  gatoc  the  Subgmcnt  in  the  king's  23cnch; 

(  iji  )  Wood  verfus  Budden.    Trefpafs. 

Pafch.  14  Jac. 

WOod  brought  ah  Qflsion  of  €rclpafi6f  againft  Budden,  ahb  DfcToreD  itf 
tije  neto  3inlgnment  in  a  Clofe  of  ^amire  in  Tollard  Royal  j  the  ©e^ 
fenDant  pleaDcD,  that  William  €arl  of  Salisbury  toaS  feifeD  as  in  fee  anD: 
Sight  of  an  Ancient  Chafe  replcnifljeD  toith  ©eer,  talleD  Cranborn,  anD  fo 
p?efcribeD  in  Hibertp  of  Chafe,  anD  that  the  fame  Chafe  DiD  ertcnD  it  fclf  as 
toell  in  anD  through  tbe  foiD  8  3ficrcs  Of  ^afritre,  as  in  anD  through  the  fatD 
€oton  of  Tollard  Royal,  ahD  juftifiejf  the  €refpafS  fo?  We  of  the  Cbafej    QLfyt 
Paintiff  maintains  hiS  declaration,  ahD  €raberfeth,  that  the  CrjaT*  Doth 
not  ejrtenD  it  felf  aS  toel!  to  the  8  3HcreS  aS  to  the  mhoIc  €otoh.    ^nD  this  t  Cro,  is, :iij, 
31  flue  toas  trieD  at  trje  TBar,  anD  founD  fo?  tlje  plaintiff.    3finb  nob'  it  toaS 
faiD  in  3firre|i  of  ^luDgment  bp  Finch  Serjeant,  that  this  Sffiue  anb  ©etDitt 
mere  faultp,  becaufe  if  the  Chafe  DiD  ejrtenD  to  the  8  acres  ohlp,  it  mas 
enough  fo?  the  v^efenDaht,  anD  thercfo?e  the  finbing  of  the  SBurp,  t^at  it  DiD 
not  ertcnD  as  toell  to  the  tohole  Coton  as  to  the  8  3ficreS>  DiD  not  conclude 
ogainfli  the  ©efenDants  night  in  the  8  StlcreS,  mhicb  toas  onlp  in  <iiu'eJ!ion;    •,,  , 
23ttt  it  toas  onftoereD  bp  the  Court,  that  there  toas  no  fault  in  the  Sflur,  1  Cr.  7.     ■    ^ 
much  IcfS  in  the  ©erbict  (tofjich  toaS  acco?Ding  to  the  giffue  j)  but  the  fault  £^h!H  J2&- 
tons  in  the  ©efenDants  ^lea  that  noto  tapteS  the  <£rception,  fo?  fy  P"f^  in  am.  wS,  oy.  &.*. 
his  pea  mo?e  than  he  neeheD,  fcil.  the  tohole  €oton,  tobich  being  to  his  lCr0- ,8+-  '  Cr'  6 
oton  ©ifadbantagc,  anD  to  the  SlDbantage  of  the  plaintiff  there  toaS  no; 
Hcafon  fo?  him  to  ©emur  upon  it,  but  rather  to  admit  it  as  he  DiD,  anD  fo 
to  put  it  in  3!flue,   9BnD  fo  3IuDgment  toaS  gtben  fo?  the  plaintiff, 
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(  ij2  )  Smales  w/t«  Dale.     Eje&ione. 

Trin.  12  Jac.  Rot.  2141. 

Moor,  f.  868.  winch  TOhn  Smales  b?0tigfjt  an  Eje£Hone  fifme  againff  William  Dale  of  tfte  «JDes 

pieide++v0ucher,nBr"  *J  mife  of  John  Berriman,   anD  Upon  not  45uiltp  tfje  furp  founD,  tfjat  011c 

19.  •  William  Watfbn  toa£  feifcU  of  tlje  SanD  in  CJueffiorc,    anD  fjab  Affile  Allen 

Watfon  and  Ann  Watfon  Up  one  f©ifc,    anD  William  Watfon  bp  anottjcr,   ana 

DebifeD  tfjte  SanD,  being  ftolDen  in  HnigJ)t'0  Jtobice  of  tfje  late  CJucen,  litis 

to  fji£  5©ife  During  Ijer  OTiDotofjooD,  tfje  ftrmainDcr  to  William  tl)c  Houngcr,; 

an&  DieD,  anD  tfjat  fjijS  ilMe  rntreD  into  all  the  3tanD£ ;   anD  that  Allen 

maoc  no  aitual  <£ntrp  into  the  Sana*?,  Out  Dica  toitfjout  3(ffue,  anD  then  the 

Wile  marrieD,  anD  William  Watfon  tfje  poungcr  &on  cntrcD  ana  infcoffea  tfje 

©cfenaant,  upon  tofjom  tfje  $Iaintiff£  IcfTo?,  being  ^>on  anD  Deir  of  Anne 

tfje  ©iffcr  of  Allen  cntreD,  anD  maDe  tfje  leafe  to  tfje  plaintiff,  toljo  Being 

Entry  by  one  Tenant  attuallp  ejcctcD  b?ougfjt  l)i0  Ejedione  Firme  Of  tfje  tofjole  iLanD.    2&nD  it  toatf 

lor  aiiTiccb  "™ls.  aDjuDgcD  fo?  tfje  plaintiff,   a0  to  tfje  tfjirD  $art  onlp  tofjiefj  DefcenDcD  to 

30.  /h.  7  9  b.  j  Allen  nottoitfjff anDing  tfje  ©emife;  fo?  it  toag  refoltoeD,  tfjat  tfje  Witeg  ao:u» 

?£**?]'  aMco37L  al  <£mrp  &*&  too?n  to  an  aaual  <£ntrp  alfo  to  Allen  tfje  J^eir  fo?  fji£  tfjirD 

H3,  b.  373. i».  374  a.*  $art,  tofjereof  be  toatf  Cenant  in  Common  toitfj  fjer,    f  o?  it  toa«s  faiD,  tfjat 

fn^iSt'ln  bCr'  f&c  <^ntrP  of  one  tenant  in  Common  migtjt  6c  in  tb?ee  Scanner*?,  eitfjer  in 

* 37y<  '     tfje  $ame  of  fjer  feff,  o?  her  jpelloto  (tofjiefj  toere  mofl  cleat ;)  o?  <!3enerallp 

(ag  tfjitf  Cafe  i0)  tofjiefj  ffjall  be  altoaps  taftcn  accojDing  to  Jligfjt  ass  being 

Dnbet  Conffnution  of  Sato,  anD  tfjerefoje  erjet  confirucD  JLatDful ;  o?  lafilp, 

€ntrp  claiming  all  €j:p?cflp3  tofjiefj  vet  cannot  ©ifpoffefs?  fjcc  f  ellom,  fo? 

ftcc  ^olTcmon  i£  ober  all  Samful  ag  todl  befo?e  fucfj  Claim  a^  after,  fo  tfjat 

tfjerc  t0  no  ^oijeffton  altereD  hp  rucfj  Claim,  anD  then  a  fole  Claim  toitfjout 

mo?e  can  uebei:  Cfjange  tfje  ^ofleflton,,   anD  toitfjout  a  Cfjange  of  ^offemon 

»). ».  inft.  199.  b.   it  remains  a^  befo?e,    3BnD  tfjerefo?e  a  Copartner,  a  ^loin^tenant,  01  Cenant 

in  Common,  can  nebec  be  bi(]Yifeb  hp  fjijs  jfdloto,  but  bp  an  artual  Oufter  * 

anD  tfjercfo?c  in  fucfj  a  Cafe,,  if  a  €enant  in  Common  b?ing  an  Saion  of 

€refpafg  againff  a  Stranger  alone,  Ijisf  3Caion  ffjall  be  abatcD  bp  pleaDing 

him  Cenant  in  Common  toitfj  anotfjer,   fjotofoeber  fji^  <£utcp  toere  maDe, 

tofjiefj  p?obe0  tfjat  tfje  <£ntrp  of  one  ferbeg  fo?  all,  fo?  clfe  tfjep  couID  not 

join  in  an  SUction  of  (Crefpaf^. 

stas-chimber?  (  IS 3  )    Lord  Darcy  o/^eNorch  agafaft  Gervafe  Markham. 

^C  1l0?D  Darcy  Of  tfte  $0?t&  fueD  Gervafe  Markham  €fquite  in  tfje  .-Stars 
cfjamber,  anD  tfje  Cafe  fell  out  to  be  thus?,  tfjat  tfjep  fjaD  fjunteD  toges 
tfjer,  ana  tfje  ©efenDant  anD  a  ^ecbant  of  tfje  plaintiff^  one  Beckwith, 
fell  together  bp  tfje  €ar^  in  tfje  f  ielD,  anD  Beckwith  tfjjeto  fjim  Doftin  anD 
toa^  upon  fjim  cuffing  of  fjim,  anD  tfje  SojD  Darcy  toon  fjim  off  anD  rep?obeD 
tji0  <§er:bant,  anD  pet  Markham  cfjiD  fjim,  cfjarging  fjim  toitfj  maintaining 
1)i0  SS^an.  2Bn&  tfje  2o?D  Darcy  replieD,  tfjat  be  fjaD  ufeD  fjim  ninDlp,  fo?  if 
fie  fjaD  not  refcucD  fjim  from  fjig  flj^an,  fje  baD  beaten  fiim  to  jUag^  fflfym* 
«hrpcrov?cbation ™f°  U9°11  Markhgm  to?ote  fibe  o?  fir  Setters  to  tfje  2o?D  Darcy,  anD  fubfcribeD 
challenge.  them  toitfj  fjijgf  ^ame,  but  fent  tfjem  not,  but  DifpetfeD  tfjem  unfcaleD  in  tfje 

f  iclD£,  tofjercof  tfje  Effect  toa^,  tfjat  tofjeceasf  tfje  So?D  Darcy  fjaD  faiD, 
tfjat  but  fo?  fjim  fjig  ®j)an  Beckwith  fjab  beat  fjim  to  ilag£,  fje  lieD,  anD  a& 
often  a^  Ije  njoulD  fpeah  it,  fje  lieD,  anD  tfjat  he  tooulD  maintain  toitfj  fjijs 
Eife ;  anD  tften  faiD,  tfjat  fje  fjaD  DifperfeD  tfjofe  letters?  tfjat  be  migljt  finD 
itytm,  o?  fomc  113oDp  elfe  migfjt  b?ing  tfjem  to  fjim ;  anD  conduDcD,  tfjat  if 
fte  toere  Deftrouaf  to  fpeafe  toitb  fjim,  tfjat  fje  njoulD  fewD  fjM  25op,  anD  ge 
filoulD  be  toell  ufeD.  €ljiiai  Caufe  toa*f  effectually  banblcD  at  tfje  Common 
lato,  not  enfo?ceD  bp  tfje  fting'£  pjoclaination,  became  tfje  ^efenDant  fjaD 
in>  SinotoleDgc  of  tfje  p?oclamation,  no?  bp  linelinooD  coulD  fjabe,  it  toag 
fo  foon  after  tfje  ^oclamation  :  ®ut  ttje  jpaintifhsf  Coiinfel  bp  ©irectian 
of  tfje  Court  left  tfje  $?oclamation,  anD  pet  Markham  toa£  cenfureD  anD 
fineD  ^<so  pounD^  -,  tfje  Eeafon  of  tfje  Sentence  toag,  tfjat  tfji^  toa^  a  corns 
pounDeD  a^ifDemeanour,  fo?  tfje  Setter  tfjug  DifperfeD  toa^  in  tfje  Mature  of 
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a  Eibcl,  ^lanDerouS  anD  ®cfamato?p  to  mp  &02D  Darcy ,•  and  the  other 
^oint  maS,  tt?at  though  there  mere  no  Direct  Challenge  to  mp  &o?D  Darcy  to 
f  ighr,  pet  there  torre  plain  Relocations  to  it,  anD  as"  it  mere  to  call  ana 
challenge  mp  £o?D  Darcy  to  fight  him.  3lnD  though  the  Cafe  toaS 
fometbing  aggtabateD,  that  it  toaS  to  a  $eer  of  the  iiealm,  pet  the  Cenfu* 
ting  of  ttjc  jfac  rofe  out  of  the  $atu?c  of  it,  ana  not  out  of  the  Circumftancc 
of  the  ^erfon.  3flnD  1](  in  nip  Sentence  fain,  that  the  ftafo  fiift  not  allom 
anp  3$an  to  (trine  in  p?ibate  ftebenge  of  ill  3&o?d0.  3tnD  the  fceafon  of 
tlje  IBifDom  of  tfte  Hato  in  that  mas,  becaufe  there  toa£  no  $?opo?tion 
bctmcen  ©2Io?bS  anti  2MotoS,  nut  he  that  ig  ffrucRen  map  If  rifte  again :  23ut 
it  is  true.,  that  there  is  a  juDicial  Combat  allomeb  before  the  Contfable,  if  a 
St?an  he  ealleb  €rapto?,  anD  in  this?  Cafe  fo?  Scatter  of  Satisfaction  in 
§&oint  of  honour  (as  it  i$  calleD)  that  mas  left  to  the  U02D  sa^arfljal,  as  a 
Difrintt  Court  anD  ConfiDeration  from  this.  Sn  tgiiee  Cafe  in  mp  Sentence, 
%  faiD,  that  thofe  infolcnt  ^Derfonsf  take  upon  them  to  frame  a  Earn  :nD 
Commonmcalth  to  thcmfelbeS,  as  if  thep  fiaD  $otoer  to  calf  off  the  Soke  of 
#beDicnce  to  $cace  anD  3f"ffice.  3ilnD  therefore  thep  <£naot  among  them* 
fdbes  a^  an  unDoubteD  $ofition,  that  a  sa|an  to?ongeb  map  toitfi  his  £bJo?D 
in  his  ipanD  require  Satisfaction  of  anp  St?an,  Being  no  p?ibp  Counfello?, 
anD  iottfj  a  3)#iJD  oa&ojD  to  qualifie  the  ©ctejtation  of  this  Rinb  of  further, 
thep  fiabe  maDe  it  a  familiar  Ph?afe,  that  he  maS  RilleD  f  airlp,  anD 
he  mas  RilleD  in  equal  fight ;  which  30rrogancp  anD  Rebellion  muff  be 
fubDueb  bp  this  Court,  cenfuring  the  belt.  3BnD  Dp  SfuDgcS  anD  3furo?S, 
tofto  mud  not  gibe  anp  »ap  to  this  impious  ©iflinaion  of  fair  anD 
foul  hilling,  but  tnuft  execute  the  Ham  mitfi  £etierttp  upon  all  SlpurtherciS ; 
foj  the  Sam  fenoms  no  fuch  ©iftmaion, 

3SnD  this  9f  bomeb  publicftlp  to  Do,  fo?  91  toofc  it  to  be  the  onlp  fcemebp 
agatnff  this  damnable  $?efumption. 

Cfits  Sentence  of  mine  it  pleafeD  the  Jting  much  to  app?obe,  anb  it  pica? 
feD  htm  to  rap,  that  %  DiD  hit  his  oton  2©inD  in  it.  €hiS  mas  the  laft  ©ap 
of  December,  1616.  tofjen  it  pleafeD  htm  to  confer  mitfi  fits  poor  £erbant  of 
DiberS  Chings. 

(  i^4  )  Searle's  Cafe. 

2  Cro.  430.  m'  2  Roll.  222.  m' 

Ol^e  Searle  ^arfon  of  in  Effex  maS  trieD  before  me,  anD  founD  vide  in  cmk  in  p.  2. 

guiltp  of  St^anfiaugfiter,  mfiereupon  (©otto?  Dunne  Rafter  of  the  Hie?  5h|s  f%&  *"££ "' 
qurifs,  being  his  patron)  he  toaS  qucllioneD  to  3£ep?ibation  befo?e  ©otto?  prohibidon  Uyinthi* 
Bird  Subge  of  the  UluDience  to  the  SojD  31lrchbi(hop,  mhere  he  DeffreD  to  be  p?fc:  and.  «J  i3'herc 
aDmitteD  to  his  ©efencc,  that  he  mas  not  45uiltp,  contrarp  to  the  ©erDict:  Srw^tViwE 
Sfinb  ©octo?  Bird  came  to  me  fo?  mp  ©irettion.    3IInD  %  (though  3  DottbteD  biti°n  whe/e.  thF  pi°* 
not,  pet)  conferreb,  anD  toe  agreeb,  that  f  elonp  0?  other  Capital  Crimes  SSSfows'iKSt 
toere  not  oEraminable  in  the  OEccleltaftical  Courts,  no  not  foj  ^urpofeS  that  aga'nft  the  Law,  and 
mere  <£raminable  there,  as  in  this  Cafe  of  ©ep?iDation  ;  anD  therefore  thep  jehaLpottyi°8Vh29i 
map  not  <©2iginallp  €ramine  fuch  a  Crime  to  pjobe  a  fll^an  criminous ; 
much  *ete3  tohen  hr  ig  fo  p^obcD  in  the  ^?oper  Court,  impeach  the  Sentence 
in  a  Court  Smp?oper.    25ut  thep  map  builb  a  Sentence  of  ©ep^ibation 
upon  fuch  a  Conbiaiotv,  anD  thep  are  bounD  bp  it.    3Hnti  it  is  ©angerou^t 
fo?  a  SuDge  CccleCaftical  to  come  againft  it.    Apres  288,  290.  Accord. 

(  1  y  y  )  Simon  Pits  verfus  Richard  James,  &  alios.  oxm. 

Tr.  12  Jac.  Roc.  2187.  &***  F>m.t. 

J  '  Brownlow. 

Imon  Pits  >i3ent.  brought  an  Ejeaione  Firms  againjt  Richard  James  4&ent.  Cafe  adjudged  upon 

the  Starute  ot  Chan- 
tries.   In    which   was 


O  Walter  Webfter  arid  Edward  Bley,  of  a  flpefluage  and  DiberS  3lanDS  there 
unto  belonging,  in  Yeftley  in  the  faiD  Countp  of  Oxford  DcmifcD  unto  him  aifo'agiw'poinr* 
bp  Philip  Pits  4Bcnt.    €0  tohieh  the  ©efcnDantS  pleabeD  not  Guiltp ;   anD  corCSo?ftiOTs?0meR0^ 
the  Slurp  founD  that  one  jbir  Richard  Aberbury  ftnight,  toaS  frifeD  of  the  ^ifiVfrne  Moo.  %£. 
Sl^ano?  of  Donnington  in  the  Countp  of  Berks,    anD  of  the  S$ano?  of  Yeftly  ■    B.owm.  i7%  n7. 
In  tlje  Countp  of  Oxford  (mficceof  theSanDS  in  <&ueftion  are  ^att:;  SllnD  Ben'-,'7 
in  the  16  fear  of  Kiing  R.  2.  haD  a  $urpofe  to  founD  an  ^ofpital  at  bi£ 
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fl^ano?  of  Donnington,  f02  certain  $00?  perfang  toferbc  <!Sob?  &precipueto 
p2ap  fo?  ti)c  M>on\0  of  ftihg  Richard  anb  l)imfclf  labile  tfiep  libeb,  anb  af= 
ter;  anD  fo2  the  £oul£  of  the  fting'g  $?ogenito?g  anb  leeirg,  anb  hi£  oton 
3(lncefio?0  anD  J^eirjS  fo?  cber,  acco?bing  to  fueh  <©?binanccg  ag  he  fftoulb 
mane. 

€hen  the?  finb,  that  the  Iking  ta&ing  Jinomlebge  of  Big  <*5oblp  $urpofc, 
to  further  the  fame,  anb  to  mane  DiitircU  ^artahcr  of  tfte  ^Benefit  thereof,, 
bib  gibe  tjim  Xicenfe  Bp  big  Hetterg  patents!  to  founb  the  i^ofpital  at  big 
Ql-teno?  of  Donnington  fo?  certain  $002,  mhereof  one  fftoulb  be  abobe  the 
JScft,  anb  fftoulb  be  talleb  Minifter  Dei,  pauperis  Domus  de  Donnington  ;  anb 
that  he  might  gibe  to  the  U^iniftcr  anb  $00?,  anb  their  £ucccfTo?g,  tmo  %» 
cte0  of  tote  3I9ano?  of  Donnington  fo?  their  habitation,  anb  the  a?ano?  of 
Yeftley  fo?  their  £>u(tentatton.,  to  ferbe  <®ob  ;  anb  efpeciallp  to  p?ap  fo?  the 
£ouIg  ut  fupra,  accojbing  to  <©?binanccg  ut  fupra.  €hen  tftep  finb  that  Abber- 
bury  bib  €cett  tfte  iijoufe,  anb  place  $oo?  accojbing  to  Big  purpofe  an& 
the  fting'S  Sicenfe.  <Chen  tfiep  finb,  that  fie  bp  hi£  ©eeb  17  R.  2.  reciting, 
t^at  fte  Bab  fonnbeb  the  ^ofpital  of  certain  poor  to  p?ap  fo?  the  £oufg,  ®c. 
ut  fupra,  appoints  Walter  Cleare  to  Be  aBobe  the  ftcft,  anb  (je  anb  Bi0  &VLU 
ccfffl?£  to  Be  callcb  Minifter  Dei,  pauperis  Domus  de  Donnington,  anb  then 
gitoe£  dido  Waltero,  in  pauperibus  confratribus  fuis,  the  ttDO  %txt&  anb  the 
fl©ano?  Of  Yeftley,  habendum  dido  Waltero,  Miniftro  &  pauperibus  confratribus 
fuis  &  eorum  fuccefforibus  imperpetuum,  anb  no  Mention  there  Of  $?aperg. 

Chen  Jje  mafecg  hi£  <©?binanceg  toitb  thltf  €itle  (inter  alia)   pro  falubri 
ftatu  of  the  Sting  anb  himfelf,  buring  Eife  anb  after,  fo?  the  <&oul£  ut  fupra. 

3finb  there  igs  one  #?binance  amongfi  the  it5c(l,  that  the  poo?  ffiall  eberp 
©ap  go  to  sr^afjBf,  to  a  Cbappel  of  friers  near  abjoining,  anb  (hall  fap  5* 
pater  $oftcr0,  anb  ag  manp  Slbe  $9arieg.  €fjen  thep  finb,  that  (after 
manp  others)  one  Thomas  Letherland  mag  mabe  S^inifttr  there,  anb  that 
Be  anb  §i0  Confrereg,  Bp  the  $lame  of  Thomas  Letherland  §eoman,  fl£ini* 
Iter  of  the  %\m0^ox\te  of  <0Ob  of  Donnington ;  Befibeg,  Newbury  in  tfje  Ccun* 
tp  of  Berks,  anb  the  SMmg-mcn  Confrereg  of  the  fame  l^oufe,  bib  ©emife 
unto  David  Lewes  ©otto?  of  Earn,  the  2l9ano?  of  Yeftley  (mhereof  the  Hanb 
in  4Sucftion  ig  ^art)  fo?  the  ®erm  of  80  gear^,  tobich  Seafe  toaj?  mabe  in 
8  Eliz.  anb  that  Seafe  Bp  mean  Conbeponceg  i0  Brought  botam  to  Philip  Pits, 
mho  mabe  the  Seafe  to  the  plaintiff  ut  fupra,  cut  ring  upon  Richard  James 
mho  toasf  in  ^offeflion,  anb  Richard  James  anb  the  other  ©efcnbont£  re*ens 
treb.  3£nb  fo  conclttbcb  upon  >6uiltp  0?  not  <0uiltp.  5inb  ^ubgment  upon 
thisf  €afe  toasf  giben  fo?  the  ©efenbant£,  that  the  plaintiff  fljoulb  Be  Barreb 
Becaufe  he  bab  no  €itle,  anb  therefo?c  coulb  not  juffifie  to  enter  upon  Richard 
James. 

€bi£  Cafe  ma£  bibibeb  into  ttoo  great  pointy. 

€fje  firflf,  mhether  thi£  mere  not  an  l^ofpita!  biffolbeb,  anb  giben  to  the 
Sling  Bp  the  ,§tat,  1  E.  6.  of  Chantries. 

€he  feconb,  mhether  the  Seafe  mabe  Bp  Letherland  (unber  mhieh  the  plain* 
tiff  Claims?)  mere  mabe  aeco?bing  to  the  ^ame  of  co?po?ation  0?  not. 
Firft great  Point.  %&$  to  the  firft  Point,  Warburton,  Winch,  anb  mp  felf   (fo?  Nichols  mag 

©eab)  mere  all  of  clear  Opinion,  that  it  mag  a  £uperfiitioug  ^ofpital, 
anb  fo  giben  to  the  Cromn,  anb  fo  the  Plaintiff  coulb  Babe  no  €itU.  3Cnb 
therefore  me  hclb  eleatlp,  that  though  the  C8Ro?b  (^ofpital)  mag  not  in  the 
2am  of  1  E.  6.  ag  it  mag  in  the  Sam  of  37  H.  8.  pet  that  mag  not  annate* 
rial ;  fo?  the  life  of  the  Sato,  mBich  ig  the  leaning,  bib  not  upon  the  £tas 
tute  37  H.  8.  reach  unto  $ofpita!g  eretteb  meerlp  fo?  poo?,  mirhout  ^uper^ 
(iition,  though  the  S@o?b  mere  there ;  anb  thig  Ham  mithout  the  Wo?b 
reacheth  to  them  Being  &uperfiitioug.  3Hnb  therefo?e  mhere  all  banner  of 
Collegeg  are  giben,  pet  the  Collegeg  of  the  guiber&tp  are  not  giben,  But 
&uperffitioug  onlp  (unber  mhieh  ^o?b,  thig  Being  a  Collegiate  2$obp  £u-- 
perfiitioug,  ig  mell  anb  Sitterallp  giben.)  3Hnb  pet  mhere  a  2nm  i0  mabe 
TBeneficial  fo?  goob  Collegeg,  it  ffiall  Be  entenbeb  in  their  fabour,  ag  9 
1  cs  is  b.  117  a  EIiz-  Dyer  *??•  ^fie  Statute  mabe  1  &  2  Phil.  &  Mar.  to  mafte  goob  ©ebifeg 
to  Spiritual  Co?po?attong  mag  ertenbeb  to  Trinity  College  in  Cambrigde; 
mhereof  %  fjolD  the  iSeafon  to  Be,  Becaufe  it  ma£  ^?incipallp  o^baineb  fo? 
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the  £tudp  of  ©ibinitp ;  fo?  3  hold  clearlp.,  that  it  mould  not  hade  been  fo 
in  a  College  o?dained  fo?  PhificianS  o?  CibilianS, 

3JnD  therefore  S'  hold  clearlp,  that  tlje  §£?oteifo  in  the  Statute  fo?  College^  "  Co.7t.a. 
in  the  Sniberfitp  toaS  6nt  abundans  cautela,  aS  toaS  ruled  in  Porter's  Cafe  fo: 
Terry  his  Will.    3&nd  pet  t£)e  Statute  gibes  the  Jiing  joiner  to  change  g>w= 
perffitioits  tifcS  in  fuel)  Colleges,  fo  tjjc  uniberfal  ©ccree  of  Jttafc  toa£  not 
to  rolcrare  anp  ^upcrffitionisf  anp  tohcre. 

$ert  %  hold  clearlp,  that  parochial  p?icffg  toere  not  toithin  the  Into  Beni.  h- 
(though  thep  toere  toithin  the  J©o?dSO    5finD  thercfoje  firfir,  if  a  a?an  had  in 
time  of  JDopeip  giben  Stand  to  a  parochial  p?ieff,  fo?  his  better  a?ainte* 
nance  in  his  function,  and  faping  of  ©ibine  <£erbice,   this  bad  not  Been 
toithin  the  Sato,  though  the  <©?dinarp  £erbice  toere  at  that  time  ^uperfii? 
tiouS ;  fo?  the  <©?ig'inal  of  §i$  f  unction  toajS  not  fo?  ^uprrffition,   bur  fo? 
<*3od'S  J>erbice.,  tohich  fiand£  bp  puulicn  3£utho?itp,,  but  grrto  to  SUbufe  Ber>dkJe  h!s  c&  of 
after.    23ut  if  a  a$an  gibe  Hand  to  a  parifft  $?icff  to  p?ap,   o?  Cap  a?afs  & 'ion^thV  tt 
fo?  big  Aral,  tbig  ig  toithin  the  Earn,,  as  it  is  held,  16  Eliz.Dyer  357.  foe  of  the  Realm  (hoUid 
to  tt)iS  purpofe  he  ijsr  a  J>ouISsp?icff.,  not  a  Parochial.    €fte  fame  31  hold  permf'  ™MLiudsed 
of  all  CfjapelS  of  <£afe  erected  meerlp  as  a?ember£  of  the  Parochial  Church,  °ut°  te" 
ano  fo?  ttjat  publicft  Hfe,  that  thep  had  been  out  of  the  Sato,  though  there 
bad  been  no  p?obifo  fo?  them ;  othertoife  it  toould  be  if  thep  had  been  erected 
fo?  €>bits  at  the  firff.    Cftc  fame  %  hold  of  Cathcd?al  Churchy  though  then 
had  not  been  named. 

Set  the  Statute  gibes  unto  the  iting  Chantrie£  in  them,  fo  the  Statute 
tna^  not  fo  gooo  to  Churched  as!  College^. 

£0  toe  ftelo  tl)i^  tfofpitol  to  be  mitfiin  t^e  Earn,  in  the  firff  anb  feconb 
O^anctjeg.,  a$  a  i&uperttttioujEf  Collegiate  25obp  Iegallp  Co?po?ateb,  anb 
t&ercfo?e  in  tljat  ^oiut  Wronger  tljan  tfte  Cafe  of  ttje  Collegiate  Cfiurcfi  of 
Lanway  Brevy,  9  Eliz.  Dyer  267.  mljicn.  toa^  but  a  p?etendeo  Co?po;ation : 
%nb  it  \na0  obferbeb,  that  tl)i0  Statute  DiD  mean  to  cjrtena  to  lap  Co?po^ 
rations  anb  Companies  a$  todl  a0  Spiritual ;  fo?  it  fratb  one  Claufe  of 
plain  45ift  of  all  45uilo£,  fee.  ercept  of  Crafty  anb  a^ifferiejs.  5Cgain,  it 
gibeg  all  ^?ofitS  paib  eben  bp  Corporations  of  a^ifierieS.  3Cnb  a  t^irb 
Clauf  .  that  it  u)ou!b  not  be  p?e)uDiciai  to  general  Corporations  of  €itie$ 
0?  €otons. 

2tn&  though  it  teas  faio,  there  tba^f  neber  gfuoffrnent  giben  of  a  3tap 
ipofpital  fo?  Hielief  of  the  goo:;  it  teas  anftoercb,  that  this  I^ofpital  toatf 
not  fo  much  erected  fo?  the  belief  of  the  ^>oo?,  ajS  fo?  $?aper  fo?  J»ouI,s,  a;S 
appears  bp  all  the  f^arts  of  the  €a(c9  that  the  $00?  mere  but  cheap  iSJire? 
lingS  to  p?ap3  $c.  %nb  that  toas  the  final  Caufe,  tohicfj  is  Caufa  caufarum, 
b&fyetCOf  it  i&  trulp  fath,  Unumquodque  eft  id,  quod  eft  principalis  in  ipfo ; 
ano,  inrentio  mea  nomen  imponit  operi  meo.  &0  fhiS  indeed  U)aS  a  ^uperfii* 
tiouS  Conbcnticlej  fo?  it  is  trulp  faid  in  Adam's  Cafe,  fo!.  1 1;.  a.  that  3??ap* 
er  fo?  ^oulS  bjas  the  general  a^attec  of  all  <©bit0,  ainniberfarieS  and  the 
linc^  bjfjich  toere  but  feberal  5Fo?mS  of  $?apcrjS  fo?  «g»ouIS.  3£nd  eben  in 
Adam's  Cafe  in  Barton's  ffiitt  the  Hand  is  giben  to  hi^  friends,  and  one  Hfc 
appointed  fo?  fir  poo?  f  olhjS  :  T5ut  (becaufe  it  teas  to  p?ap  fo?  £oul£)  it 
toaS  adjudged  toithiu  the  JIato,  tohich  i0  in  Effect  and  Ulcafon  a  9fudg* 
ment  againfl  Eap  ^ofpitalS,  fo?  |)oo?  o?daincd  fo  to  p?ap  fo?  d&oulS; 
fo?  it  is  one  in  6caron„  tohethec  the  5^00?  o?dained  fo  to  p?ap  be  aggregate 
in  one  23odp,  0?  dibided  as  feberal  fprrfons,  as  tbtv  toere  there,  and  in 
manp  other  Cafes  cited  in  that  Cafe,  if  their  a^aintcnancc  end  in  ^japcr 
fo?  j5»oulS.  3£ud  tohere  it  toaS  objected,  that  in  this  Cafe  the  $?apcr  fo? 
^ouls  toaS  referred  to  €4?dinancc^,  and  there  toas  no  fuch  C>?dinance  made, 
it  tuaS  auftoered  tmo  toaps  •  jfirff,  if  tf]erc  toere  no  #?dinance  to  that  €nd, 
tijen  ^art  tecre  boid,  and  fo  thep  toere  bound  bp  the  general  ^Burpofc  and 
€nd  of  their  ginffitutioii,  erp?elted  in  all  parts  of  the  ©erdtct  to  p?ap  at 
home  and  in  |92iPafe,  as  Littleton,  Chap.  Frankalmoigne.  QLh,c  tenant  ig 
bound  to  fap  a$afs,  and  p?ap  fo?  the  &oul  of  the  founder:  fet  theve  ig 
no  fuch  €hing  erp?effed  in  the  Centtrc  but  to  Ijold  in  Frankalmoigne,  but  tf*e 
llieafon  of  the  C5ift  and  3|utcnt  of  the  C*ibcr  maUeS  up  the  iirflf. 


R  *  l^fjcr, 


Pits  verf. 
I24  James. 


jSert,  the  #?binance  fo?  hearing  ana  atsenbing  St£af£,  efr.  toa£  elcadp 
an  <©2biuancc  fo?  tijat  $urpofe  j  fo?  £i£afg  mag  SjoI&ch  $?opitiato?p  fo2  tfje 
<®uicu  ana  ©cats.  3iinb  thcrefo?e  tfjouglj  in  thi£  Care  the  friers  C&apcl, 
anb  tfjc  fl^affcjsf  there  "mere  not  inffitutcb  fo?  Abberbury  j  yet  tije  33002  artenb- 
ing  linger,  anb  ought  bp  their  <©?bet  to  applp  thofe  <JBeneral0  to  r{je'£oul£ 
fo?  tofjlch  tljcp  arc  bounb  to  p?ap,  ietieh  a£  anp  Cf)?iffian  applied  to  the  gc? 
ncral  3ps2apcr  of  the  Cfjurcfj  to  fttsf  oton  &oul'g  health. 

$om  if  the  tohok  t^ofpiral  ftaD  not  been  giben  to  the  iiing,  pet  tlje  Ciaufe 
of  <©bii\£,  SUnnibcrfarietf,  bp  the  !®o?bg  (0?  other  like  intent  anb  $urpofe) 
+  Co.  ui.b.  elearlp  usoutb  babe  giben  the  Sanb£  to  tf)e  H$ing,  becaufe  tfye  mtjole  mag 

giben  foj  fuel)  ^urpofe,  fcil.  fo?  $?apcr  fo?  Jbon\$  ;  anb  jtrongcr  than  the 
Cafe  citcb  in  Adam's  Cafe,  rahc"  fuel)  <!Biftg  mere  but  in  fart,  but  Hncer* 
tain,  fo  ag  the  Bing  muff  5jabc  all,  elfe  fje  coulb  babe  nothing. 

25ut  ttiig  Ciaufe  (ag  5(  obferbeb)  eoulo"  gibe  the  Sting  nothing,  becaufe  the 

^erbict  founb  no  ^mplopmcnt  mitbin  fibe  Hearg,  toijieft  upon  that  Ciaufe 

mag  Jkceffarp ;  but  not  upon  the  other,  mfjich  gabe  the  berp  College  0? 

^ofptta!  it  felf  to  t$z  Iting. 

Latch.  38.  25ur  in  general  our  Caution  rauS  be  obferbeb,  that  the  J&uperftition  muff 

Be  $lain  anb  not  S'maginarp,  anb  therefo?e  in  Porter's  Cafe  the  Witt  mabc 

l^cbifion  fo?  the  fl^ainrcnance  of  15eabfmen.    $om  though  the  Raping  bp 

iteration  of  jjlumberg,  anb  23rabg.,mag  a  fuperftitioug  ©anitp,  pet  becaufe 

the  3©o?b  of  25eabfmcn  mag  grobm  into  a  common  Sficccptation  fo?  §0oo2 

people  p?aping  fo?  their  25enrfacto?g,  it  mag  not  p?efumeb  to  be  fo?  the 

Jboulg  of  the  3leaa  (though  it  mere  commonlp  fo  ufeb)   anb  fo  mag  jubgeD 

no  fuperftitioug  Appointment. 

a  Great  Point.  l£am  in  the  frconb  great  §3cint  %  obferbe,  that  the  true  $ame  mag  not 

founb  in  a  birect  Ciaufe  acco?bing  to  the  SSjtobern  anb  ejract  f  o?m,  but  it  ig 

onlp  mabe  bp  Collection  ;  the  a^inifter  being  nameb  by  hjrafctt  ejcactlp  jn 

the  &ing'g  Siccnfe,  but  the  $>oo?  are  not  there  joineb  in  the  $ame_,  but  ate 

tetroarbg  in  the  45?ant  of  the  Hanb  of  Abberbury,  anb  fo  mo?e  fullp  anb  bt* 

rcctlp  to  be  gathcreb  out  of  Connexion  of  the  Claufeg,  than  in  Doftor  Eyries 

Cafe.    $om  then  to  the  ffi^ifnomer,    there  iua^  3Hbbition  in  thefe  ( bcftbeiSf 

Mewbery  in  the  Countp  of  Berks)  fcohich  tnaisf  not  regarbeb  though  it  mere 

not  founb  bp  the  ©erbirj;  to  be  fo  fcateb,  becaufe  it  U)all  be  p?efumeb  true,  ag 

in  Harper's  Cafe,  Coke  lib.  n.  2j.   %t  a  Sl^an  Cobenant  to  ftanb  fet5eb  to  the 

in  this  caft  of  the   ufe  of  I.  S.  t)i&  CouOn,  §6  web  not  to  abet  that  he  toa£  big  Coufim  anb  pet 

church  of  xm»ich,  \t  jg  ^eceffaip,  but  it  mujl  come  on  the  other  £ibe ;    anb  thiiS  i$  but  a 

MS^SSSrtis.SS  ^urphtfage  to  maftc  the  |5ame  a  little  mojc  certain,  mhich  6efo?e  matf  full 

perhaps  be  of  a  doubt-  anb  perfect  of  it  felf.    ^But  pou  mult  not  fo  follom  the  €rttth  of  the  jg^efent, 

™%]tiZn\'zf>oa;    f^at  Pou  Iofe  f&e  fenoto"  l^ame  anb  potion  mhich  i^  the  ufc  of  domination, 

co'75.  a.  1  &!  170.  a&  inag  in  the  Cafe  of  Hale  anb  Wingate,  mhere  Windfor  College  being  foun* 

beb  bp  Ed.  4.  bp  the  !j>amc  of  the  ®ean  anb  Canons  of  the  Using 'g  free 

10  Co.  124.  Chapel  of  Windfor,  the  iteafc  \&ag  mabe  in  liing  Philips  €ime,   bp  the 

l^ame  of  the  Sting  anb  <Duern'£  free  Chapel,  fo?  ttiig  ma0  a  Variance  in 

the  berp  23obp  anb  ^Subfi ance  of  the  $ame  (not  in  an  €rcrefccncej  though 

it  mere  in  fome  fo?t  true, 

a  And.  us.  |5oto  touching  the  t©o?bg  [^ethjen]  fo?  Confrere^,  [  Sfilmfhoufe  anb 

3Hlfmen]  fo?  $00?  ^oufe  anb  ^00?  a|en,  [25?eth?en  of  the  l^oufe]  fo?  23?c* 

tlj?eu  of  the  a^iniller ;  thefe  differenced  mere  not  regarbeb. 

Mo.  yjy.  jSo  in  ConcluGon  the  great  (Objection  majflf,  that  mhere  t|)e  true  ^ame  bsag 

Minifter  Dei  pauperis  Domus,  it  U)a£  mabe  Minifter  pauperis  domus  Dei  in  tfje 

2eafe,  mhicb  toa^f  faib  to  be  an  §[nberuon  not  onlp  of  ©Ho?bg  anb  #?ber, 
but  alfo  of  £cnfe  anb  Chatter. 

f  0?  BJhereajg?  the  3[nfiitution  majef,  that  the  flt?ini|Ier  profit  ceteris,  fi^e 
he  ig  mabe  a  ^erbant  to  the  i^oufc,  clean  contrarp.  38nb  of  thisf  opinion 
3[u|Iice  Warburton  frag  :  25ut  mp  25?other  Winch  anb  %  mere  plainlp  contra* 
rp,  mhereof  %  gabe  thi#  Keafon,  that  259inifter  both  not  almapsJ  impo?t  on 
^nferio?  to  him,  to  mhom  he  both  Sl?ini1ter :  fo?  the  ^fa!m  faith,  Ciob 
hath  mabe  2^an  paulo  inferiorem  Angelisj  anb  yet  in  the  firfi  Chapter  to  the 
Hebrews  it  ig  faib,  that  the  3Ungcl£  are  minifiring  ^pirit^f,  fent  fo?th  fo? 
the  aoob  of  Satfg  J>aint^ 
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3fino  tlje  3pope  in  S»"tation  of  the  €ruth  calltf  Bimfelf  Servus  Servoram 
Dei,  fo?  it  i0  true,  that  <3oBernc?g  Both  Citoil  anb  <£cclefiaftical  feifce  the 
people.  3flnb  thercfo?e  £aint  Bernard  fait!)  mell,  Pralati  non  tam  ftudeane 
pr^efle  quam  prodeffe.    31nb  out  d&aHiour,  Mat.  25.  n.  J^e  that  ijse  greater  a^ 

mono;  pou,  let  him  Be  pour  ^erBanr. 

$om  touching  thig  $ame  to  p?oBe ,  that  ag  it  Bath  all  the  212o?bg  in  a&um* 
Dec,  £ouno  anb  potion,  fo  in  Effect  anD  fatter  oBferBe,  that  the  3©orQ 
S^intjler  i^f  nomen  aequivocum,  multiplex,  ambiguum,  relativum  ;  anb  therefore 
Dei  ig  abdeb  fo?  delation. 

©0  noU)  pou  fiane  2t9inificr  fo?  ^>erBant,  anb  43ob  fo?  fitg  2o?b  and 
gaffer.  23ut  pet  pouhaBenot  Big  Smplopment  anD  Vernier ;  fo?  though 
all  goob  3$cn  Be  caileb  <©ob 'g  £erBant£  in  their  general  ©ocation,  pet  then 
cannot  Be  called  the  &£inifierg  of  <©ob  But  to  a  mo?e  fpecial  ttfe :  3finb  that 
k»t  \%<>xh  i0  unberffoob  prima  facie  of  the  Clergp,  But  that  fitg  not  thig 
Cafe,  fo?  Be  10  Bp  ^fnftitution  Sap.  €Berefo?e  pou  muff  pet  finb  j}ig  other 
d^erBice,  mfiich  folloto^,  that  Be  ig  the  St^iniffer  of  <©o&  of  hig  poo?  Soufe 
at  Donnington  :  €hat  ig  ag  much  ag  to  fap,  the  S^inifter  of  <iBob  fo?3  0?  a* 
Bout  Big  poo?  goitre,  Qtc.  fcil.  in  that  iberBice,  fo  43odg  JjerBice  in  ring 
$ame  ig  the  JberBicc  of  <!3ob'0  J^oufe,  anb  therefo?e  thep  are  ConBertiBle : 
2ind  tofio  ferg  not,  that  mhofoetoer  s^inifterg  to  the  #00?,  S^inijrerg  to 
<Sob  *  %&  it  appears  in  tljat  folemn  Sentence  of  the  laft  ©ap,  %n  ag  much 
ag  pou  bib  f  eeb,  Cfoath,  fiobge  the  f>ooj3  pou  bib  it  unto  me. 

€he  harbeff  Cafcg  that  mere  eBer  abjubgeb  upon  thofe  Stpifnomerg  BaBe  ,oc0 1„  .  no. 
Bern  either  upon  <©miulons  0?  2lldbitiong  ;   as  Fifher  anb  Boys  Cafe    fo->  «*.»•'«>.     ' 
<©miulon  of  the  »o?D  Scholares  in  a  feconb  $art  of  the  $ame.,  tohich  %     c 
fBeuld  Barblp  ftaBe  judged,  io%  Once  the?  mere  nameb  the  ^cjjolarg  of  the       0rlS9"*' 
Ipottfe  in  one  $art  of  t|e  l^ame,   it  muff  follotn  that  it  mag  the  JSoufe  of 
the  fame  £cholarg  (topch  toajst  all  that  manteb)  a0  'Burgeffeg  of  Lynns. 
implieb  that  Lynne  toajsi  a  25o?ough. 

%nU  Pafchall  anb  Fanfhawe's  Cafe  of  the  Savoy,  0?  colleb  the  Savoy,  \na0  a 
Barb  Swogmfnt!  fo?  things*  (Ball  Be  fuppofeb  to  Be  namcb  acco?bing  to        w 
€ruth  i  3tnb  therefore  in  the  Cafe  of  Lynne,  the  leaning  of  Lynne  Regis 
mag  abjubgeb  to  impo?t  that  it  mag  calkb  Kings  Lynne.    3fina  inbeeb  upon  IoCo  31-  b-  ,2J,b: 
tljat  SluBgment  a  Mint  of  <6rro2mag  6?ought  anb  compounbebs  anb  there* ll6'*'- 
fo?e  it  ig  no  bcrp  firm  Suthoritp. 

3Cnb  thig  Cafe  ig  mabe  mo?e  full  Bp  the  Serbia,  mhich  finbg  that  the 
true  Staffer  anb  2&?etfiren  bib  mafte  the  leafe  Bp  the  |ame  prout,  mfiuh 
cautioug  Courfe  of  finbing  ig  commenbeb  in  the  Cafe  of  Lynne. 

9Gnb  fo  %  conclube  thig  ©oint  mith  tluo  excellent  3flutho?jsf  Divine  anb  Hu- 
mane :  Tully  thu^f :  Exiftunt  fape  Injuria  calumnia  quadam  &  nimis  callida,  fed 
malitiofa  Juris  interpretatione,  ex  quo  illud,  fummum  jus  fumrna  injuria. 

3Hnb  Ecclefiafticus  chap.  19.  fpealitjt  of  tlji?  elegantlp,  thug  : 

€hcre  ig  a  certain  &uBti!tp  that  10  fine,  But  it  10  unrigBrowg,  anb 
there  ig  that  m?effeth  the  open  anb  manifeff  3tam ;  pet  there  ig  alfo  that 
ig  mifc  anb  jubgeth  righteouflp.  ^0  he  inaueg  th?ee©egreeg:  ^Some  im^ 
pubent  to  giBe  falfc  S»Bg»Tient  poilp  ;  fome  otherg  a0  micfteb,  pet  bo  it 
mo?e  cunninglp  unber  t^etente  of  Uraing  of  2am.  25ut  a  i^an  map  Be  ag 
mire  anb  fine  to  Suffice  a0  anp  otherg  to  fraub  :  Sllnb  fo  %  commenb  the 
Slubgc,  that  feem?  fine  anb  ingenious,  fo  it  tenb  to  fcight  anb  €nuitp 
anb  namelp,  that  in  tftefc  Cafcg  of  captioug  fll^ifnomerg  both  molb  the 
fmall  ©ifo?Derg  of  the  $amc  to  mnBe  gooD  the  Contract  anb  23argairt. 
21nd  Slconbemn  them^  that  either  out  of  #lcafure  toftiem  a  fuBtil  JiBit  mill 
©effrop,  01  out  of  ^Incurioufnefg  0?  Negligence  mill  not  2aBour  to  fuppo?t 
the  3flct  of  tlje  f  artp  bp  the  %u  0?  %$.  of  the  Earn. 
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C  i y6  )  Slater  verfw  Franks. 

Trin.  14  Jac.  Rot.  195-5. 

Parole  Mainfwom.     oLater  b?011^1  a"  SCction  of  the  Cafe  affainll  Franks,  fo?  Taping  €nou  art  a 

Note,  that  though  1  he  ^  mainftoom  Slab,  anb  a  23annrupt  Sab.    3Unb  after  a  Serbia:  it  mag 

ftood'inli "pieces *£  fatti,  tijat  tljcfe  !©o?b£  bear  no  Action,  fo?  it  toatf  not  aberreb  in  the  ©ecla* 

k  is  in  Engiiih, 'and  ration  t^ar  ^c  tnasf  a  Merchant,  fo  the  «o?D  TBanftrupt  mag  of  no  jpo?ce; 

thereAvamenf  as  "he  tohici)  &*&  confeffeb,  anb  fo  it  ftooD  upon  the  H9o?b  a9ainftoo?n :   3&gainff 

weiihdoth.  Ant.  117  tohich  it  mag  faib,  that  it  toa£  an  unnnoton  Wo?b  in  thefe  $art0,  anb  of 

an  uncertain  £>nife,  though  in  the  North  $art0  it  teas*  unberftoob  to  be  ajef 

mud)  a&  $crjurcb,  o?  f  o?ftoo?n  mitt)  hig  ^anb  upon  the  23ooft.    $oto  it 

toag  not  aberreb  that  it  toag  fponen  in  tfje  defence  of  fuch  aiaf  unberftoob 

verdia  and  no  iifue.  tge  moiti,  no?  that  the  C©o?b  impo?teb  $erjurp.    311  nb  pet  toe  gate  Subg? 

Ba^o°n4&  Feme!'  b"'  ment  fo?  the  plaintiff.    3Unb  another  line  Subgment  toe  gabe  this?  €erm  up* 

y4.  d.jac.6. '        on  the  fame  3©o?b.    3finO  the  berp  line  ^luogment  toa£  giben  Hill,  iojac. 

Rot.  178;. 
v.  Hiii.  jo  jac.  Rot.  3Ghd  Hill.  1  Jac.  Rot.  1372.  Small  b?ought  an  3fiaion  againfir  Bell  anD  hig 
S™%  idiSS  miiz>  occanfe  the  JBife  callcb  him  a  2»3ainftoo?n  &hief,  anb  the  JNfenbants* 
&c!  icro.417  utra  plcabeb  not  guiltp,  anb  founb  fo?  the  plaintiff.  *But  there  he  coulb  habe 
zcrosn  YelvlI°*  no  Slu&gwcnt,  becaufe  the  ©efenbanrjj  ffeoulb  habe  plcabeb  that  the  Wife 
3         3'  onlp  toa£  not  guiltp,  fo  there  mag  no  Affile  in  <£fiecc  joineb.    2  Cro.  6. 

(157)  Adion  for  Welfli  Words. 

3  cro.  +96.  p0ft.  191  y$  the  exchequer  an  3flaion  of  the  Cafe  mass  thought  bp  againff 

iuu's-'  ■*•  f0?  caninS  ftim  Idonor  in  tyt  Welftl  tongue,  anb  bib  a* 

ber  that  it  toag  in  the  defence  of  bibecg  that  unberftoob  rhe  Welfti  €ongue, 
but  bib  not  abcr  tohat  the  Wort  bib  import,  anb  pet  SJubgment  toa^ef 
giben  fo?  the  $IaintitT,  anb  the  Court  toon  3Jnfo?mation  6p  Welfhmen  tohat 
the  Wort  meant  in  <£ngliur,  toherein  thep  toerefati^ficb  that  it  \na0  a£  muc^ 
a0  perjtireb  in  <£nglifh. 

3Hnb  the  line  judgment  in  the  Common  piea£,  anb  upon  the  line  tfo?ra 
of  declaration  \aa0  founb  upon  Search  in  the  Common  3&Iea£.,  uettneen 
Gillam  Verch,  Howell,  agaitiff  Evan  George,  fo?  a  J>lanber  in  Welftl  OTojbjSf, 
Tr.  43  Eliz.  3024.  anb  another  Pafchz  44  Eliz.  Rot.  834.  2Cnb  at  thig  €ime 
Serjeant  John  Moore  info?meb  the  Court,  that  ^lubgment  &ab  fieen  gihen 
in  the  Jting'g  25ench,  <5  Jac.  in  the  Cafe  of  one  Tuck,  upon  thefe  Wort0> 
Yeiv.  uj.  3  cro.  150  Thou  art  an  Healer  of  Felons,  iDithout  anp  Sfiherment  goto  the  3©o?b0  toere 
Noy.  1^133-  tanen,  Becaufe  the  Court  toaitf  infojmeb,  anb  tooft  Unotolebge,  t^at  in  fome 

Countries  it  toa^  taken  fo?  a  £motheret  0?  Coherer  of  felony 

mrmpe((,  (  ij8  )     Chancellor,  &c.  of  Cambridge  verfus  Walgrave. 

Mich.  14  Jac.  Rot.  647. 

Mo.  871-  P°ft-  «<h-    Q3ft  Edward  Walgrave  JfJnight,  Henry  Yaxley  <£fC]Uire,   anb  William  Moore 

incumbent,  Br.  7.      ^  an&  0thcr^,  mere  fueb  in  a  Quare  Imped,  fip  the  Chancello?,  S^aftct  anb 

,&cho!ar£  of  Cambridge,  anb  thep  claimeb  the  p?cfentation  of  the  Church  of 

Colney  hp  the  Statute  of  ;  Jac.  becaufe  that  Yaxley  Being  patron  of  tge 

Thwfora°n?opiftrRt  ^&«rch  at  the  €ime  of  the  5lhoibance  hp  the  ©eath  of  Johnfon  laji  Sncum^ 

cuftnt."  10  co.  58.  a.  oent,  toa£  then  alfo  a  ^Bopifh  Hecufant  Conbict.    €o  ttji^  all  the  3Defcnbant£ 

jones,  17.  pleabcb,  hut  the  SlBaterial  ^lea  toa0  Walgraves,  tohich  toa^  thus   (the  o^ 

iher£  reiUug  upon  the  fame  <&itle)    1$z  bib  Confef^  that  Yaxley  toa£  feifeb 

of  the  Sl^ano?  of  €afi  i^all,  ad  quod,  &c.  in  his«  ^emefn  a£  of  fee,  anb  that 

fce  toa0  a  ^opifh  Hecufant;   but  he  faib,  that  fo?  ^on-papment  of  20  1.  a 

fll^onth,  hp  CommiOion  fent  fo?th  anb  9InquiOtion  tahen,  it  toag  founb  before 

29  ei.  cap.  6.  the  Commiffionerg  that  the  fame  Yaxley  toajss  feifeb  at  the  €ime  of  fjis?  Con* 

bittion  of  the  faib  S^ano?,  ad  quod,  &c  anb  thereupon  the  faib  ccmmifTio^ 

nerjsf,  hp  ©irtue  of  their  commiflicn,  bib  feije  ttoo  ^art^s  of  the  faib  a?a» 

no?  into  the  fting'0  ^anb$t,  anb  that  the  Siing  bib  bp  big  Setter^  f  atent^, 

unber 
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unbcr  the  &ea\  of  the  Exchequer,  Spcmife  unto  the  faib  Walgrave,  the  faib 
ttoo  parrs  of  the  £©ano?  toith  the  Appurtenances,  anb  all  p?ofits,  <£cm* 
mobitieS,   anb  ©crcbitaments  to  the  fame  belonging  fo?  21  fears,   fi  tam 
diu,  &c.    311no  then  ffieto,  rfjat  the  Church  became  ©oib  faS  befo?r)  (Yax- 
ley ftiil  remaining  a  popiu)  fiecufant  conuict)   ftp  Seaton  toftcreof  he  p?e* 
fenteo  Moor  hiS  Clerlt,  one  of  the  SMenbantS 3  abfque  hoc  quod  prad.  Henr. 
Yaxley  toaS  patron  of  the  fame  Ct)nrc||  at  the  €ime  of  the  Aooibance,  as 
the  plaintiffs  ftatoe  bcclareb,  upon  tohich  iplea  the  Court  conceibeb  plainlp, 
that  the  €itle  to  this  SGboibonce  bib  appear  to  be  in  the  Hiing,   fo?  the  1  cr.  J9o.  n.  b.  3?.  fe 
Statute  gibes  ttoo  parts  of  all  the  iiecufants  pojfeffions  •  fo  that  though 
there  be  no  Attention  mabe  in  the  3InguiGtion,  and  £eifure  of  the  3fiboouj- 
fon  fpeciallp,  pet  ttoo  ^artsf  of  the  3llbbotofon  toill  folloto  ttoo  pang  of  the 
2l$ano?,  anb  then  the  Sing  toill  p?efent  alone,    tfino  the  nert  point  is, 
that  there  are  no  3©o?bS  in  the  king's  <0?anr  to  Walgrave  to  carrp  the  3fib* 
botofon  from  the  &ing ;   pet,  ftecaufe  tbis  ferbeb  onlp  to  pjobe  the  king's 
€itle  againft  the  defendant,  the  court  tooulb  not  SCtoarb  a  3©?it  to  the 
23ifftop,  fo?  the  Jlting  (  being  no  partp  to  the  Sfittion)  except  hiS  €itle  toete 
clear,  anb  toithout  ©oubt  againji  all  the  pa«icS  to  t&e  Action,  acco?bing  Poft  l6*>  "Ss  J  8? 
to  the  ©oofes.    ^hereupon   (aief  in  the  fteco?b  is  entreb)  the  plaintiffs  l9£m'     r°'     ' 
toere  bemanbeb  bp  the  Court,  if  thep  hob  a"P  thing  to  fap,   tohp  a  Writ 
to  the  13i(hop  ffioulb  hot  be  iubgeb  to  be  birecteb  fo?  the  fting  upon  hiS  €i= 
tie,  appearing  on  the  ©efenbantS  plea,  toho  bib  Confefs,  that  fuch  a  U9?it 
ought  to  be  abjubgeb,   anb  that  thep  hab  no  €itle  to  this  p?efentation4 
nottoithftanbing  their  €itle  in  their  declaration  bp  them  mabe,  tohich  noto 
thep  bo  tohollp  bifclaim.    thereupon  Subgment  toas  gibeu  fo?  the  &ing„ 
that  he  fhoulb  babe  a  JBm  to  the  23iffcop,  that  nottoithftanbing  the  ftecla* 
mation  of  the  <©efenbams  he  ftjoulb  ilemobe  Moor  the  Encumbent,  anb 
Ujoulb  abmit  idonneam  perfonam  ad  prafentationem  Dom.  Regis. 

(  159  )  Scaife  verfus  Nelfon.    Cafe. 

Mich.  i2jac.  Rot.  1106. 

SCaife  ft?ought  an  SUaton  of  the  Cafe  againft  Nelfon  anb  fite  Wife,  fo?  Amendment  of  a  tudg- 
<$canbalouS  J©o?bS  fpoften  bp  the  u3ife.  3Gnb  hab  Segment  &  prsd.  mem  by  the  Book  of 
la  femrne  in  mia,  &c.  tobere  both  ought  to  be  aincrceb,  anb  upon  a  3©Jit  of  S^^BroWd"  1 
02rro?,  the  l5eco?b  toas  certifieb  into  the  Sing's  2Bench;  anb  pet  bp  <©?ber  r  i«-  Anr.n9.p0ft. 
of  the  Court  here  it  toas  amenbeb,  becaufe  upon  l&ieto  of  the  25oob  of  Subgs  PtJ^fiJ&SS" 
mentsof  Goldsborough  the  p?othonotarp,  it  appeareb  there  Uiell  entreb  anb  Br.  h," 56,74" 
biretteb.    1  Cro.  J74  Cr.  Jac-4}9,  633. 

(  160  )  Sir  Henry  Warner  verfus  Wainsford.  Obligation, 

Tr.  1 3  Jac.  Rot.  1906. 

Sgir  Henry  Warner  brought  an  ^fiction  of  l&tbt  againft  Wainsford  52bmint?  P'"s  amounting  to 
ftrato?  of  Kirby,  toho  pleabcb,  that  the  3lnteftate  toaS  inbebteb  unto  him  f^wfi  JoCcri 
ftp  bioers  <©bligation0  (anb  recites  them)  to  the  <S>um  of  80  pounbs,  anb  jac'iu?.  sy<5.  ik  i 
that  45oobS  to  that  ©alue,  anb  not  aboUe3   came  to  b*S  i^anbs,  tol)ich  he  %xSl  "q'tS 
betains  fo?  big  ©cbt,  anb  that  he  hab  nothing  ultra.    €be  plaintiff  bemur^  pott'Ais.  Accord?  ' 
reb  in  Hato,  becaufe  it  amountrb  unto  the  general  Sflue  of  pleinement  Admi- 
nifter.    25ut  tlje  better  (©pinion  of  the  Court  toaS,  that  this  iS  no  Caufc  of 
demurrer,   fo?  ttje  plea  is  ^Sufficient ;    anb  beCbeS  it  iS  fome  fatter  in 
Hato,  tohich  hoth  been  allotoeb  altoaps  to  be  pleabcb  cfpeciallp,   anb  not 
left  to  a  Stwp ;  on&  the  meafon  of  p?cOing  a  general  SfTue  10  not  fo?  3tn 
fufficiencp  of  the  Plea,  but  not  to  mabe  long  B.cco?bS  tohen  there  igt  no  Caufe,  1  R°-  ho-  Vide  10 
tohich  iS  fatter  of  ©ifcretion,  anb  therefo?c  ic  is  to  be  mobeb  to  the  4Toutt,  f&^igS? 
anb  not  to  be  bemurreb  upon. 
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(  161  )  Pie  verfus  Coke.    Information. 

Tr.  14  Jac. 

informations reverai    -r-\le  the  3(nfo?mcr  ejrhibitcb  an  3|nfo?mation  againfi  Peter  Coke  Clerft, 

&£D7'iuuriff  A     f0?  taR,"ff  of  f«w»U*i    SGnb  nolo  it  toa£  mobeb  bp  Serjeant  Hutton, 

Poft.»o"9.  Moor*86+.  that  another  information  wajS  exfyibiteb  bp  another  3Info?mer,  fo?  tftc  ne* 

pjS'oIu"'  ,8*u    rP  fame  Offence,  an*  °°tft  eirhibiteb  upon  one  ©an  •,  fo  there  mag  no  $?i* 

o?itp  to  attach  the  might  of  Action  in  the  one  rao?e  than  in  the  other,  anb 

therefore  the  Court  abtoifeD  them  to  pleab  the  €ruth  of  big  Cafe,  fo?  it  wag 

Sufficient  to  bar  them  both,  in  ag  much  ag  there  being  no  $?eeebencp  of 

Suit  to  attach  it  in  either  t  €he  Court  coulb  gibe  judgment  fog  neither. 

Ebor.  (  162  .)  Oglethorp  and  Maud.    Affize. 

Amendment  (•/£■;   y$  SUffi^e  between  Oglethorp  anb  Maud,  the  M&?it  mag  ad  faciendum  Recog* 

»p8.  MoTssfi!  JL  nitionem  ilium,  which  fhoulD  habe  been  illam,  ana  it  UJa g  mobeb  to  habe 
been  amenbeb,  anO  Harrifon  the  Curfito?  Wag  calico  into  the  Court,  Who 
tnaoe  <#ath,  that  a  $ote  bp  him  p?obucco  in  Court  (uujieh  wag  aigftt)  iuass 
the  original  &otz3   Wherebp  t$e  W;it  Wag  mabe}   pet,  becaufe  in  Penning- 

.      „     _         ton's  SUflijc  11  H.  7.  the  line  fault  in  the  t©?it  woulb  not  &»  amenbeb,  the 

&Sr:IiAnl^:,p'    Court  tooulb  be  abbifeb. 

Ebor  (  16;  )  Perkin  verfus  Perkin.    Eje&ione. 

H.  13  Jac  Rot.  979. 

inroiment  wiiiferve    T)Erkin  n?ougbt  an  Ejectione  Firmae  again)!  Perkin,  the  ©efenbant  pleabeb 

if  it  be  before  the  ]u- 1    a  fpecial  25ar,  mljicb  mag  Snutfficient  J  the  plaintiff  replied,  anb  con* 

Rkfin0/  whecre°thehe  tePf0  t&e  ^a"°  to  &***  tleffb?  bp  bargain  anb  £ale,  acRnomUDgeo  6efo?e 

Land  lietb.  i  Bmi.    Tempeft  a  3[uftice  of  §&eace  of  the  Weft-Riding,  anb  Cartwright  Clerft  of  the 

ui.  xz  h.  s.  caP.  is  |@eac£  tflerej  ano  entonco  within  fij;  sponthg.    3Cnb  the  $lea  mag  holben 

Sufficient,  becaufe  it  bib  not  appear  that  the  Xanb  in  <&ue(tion,   Which 

mag  conbepeb,   did  lie  within  the  Weft  Riding,  but  gencrallp  in  Yorkfhire. 

'But  it  Wag  ftolocn  elearlp,  that  though  the  i©o?bg  of  the  Statute  be  before 

the  %uttict$  of  the  3&eace  o£  the  Countp,  pet  it  mill  ferbe  before  a  Sjutfice 

of  the  $eace  of  the  Weft  Riding,  if  the  Hanb  lie  there:  Quaere  of  a  Co?po?aj= 

Poft  190  icr  133    tion*  $c*  toithin  a  Countp.    So  in  this*  Cafe  though  the  2Bar  mere  naught; 

Ant' 14.  1  cr.'joo.'  pet  becaufe  the  plaintiff  mabe  no  €itle  in  ftig  Replication,  be  coulb  habe 

g  co.  no.  b.  133.  b.   no  gjuDgment. 

Ebor.  (  164  )  Withes  and  Caflbn,    Trefpafs. 

Browntow.  Hill.  12  Jac.  Rot.  1964. 

iRo.jz.  winch. em.  TT7Itn«  B?ougbt  an  3Cttion  of  €rcfpaftf  againfi  Caflbn,  fo?  tafting  of  §i$ 

iocs.  1  cr.  390.  Dy.   VV    ©eaftsi  at  Seaton,  in  a  place  calleb  Borough  dofe.    3Ehe  ©efenDant 

¥  co  BV       abotoeb  fo?  himfelf  ano  %i$  trc&ife,  anb  mabe  Conufance  fo?  Elizabeth  Caflbn, 

cart.  149  antt  pleabeb,  that  Philip  Fairfax  $*nigbt  mass  feifeb  of  it  in  .fee,  anb  2.  of 

O&ob.  quinto  Jac.  Did  Semite  it  unto  Ralph  Lowfon  Habend.   from  the  tfeafi 

of  the  Annunciation  nert  after  fo?2i  9ear^,  renb?ing€en  $ounb0  per  Annum 

at  the  tfeaff  of  ^t.  Michael,  anD  our  Lady-day  ;   anb  that  Philip  Fairfax  8  of 

September  8  Jac.  hp  big  ffceeti  reciting  the  Seafe  ut  fupra,  bib  bargain  anb 

d^ell  the  faib  fteberfion  anb  Rent  unto  bi£  3©ife  anb  Eliz.  Caflbn  Habend.  fo? 

their  Hibcjf,  if  the  faib  €erm  of  €mentp  one  gearg  fljoulD  fo  long  enbure, 

anb  fo?  if  ^ounbg  Rent  bebinb  at  jbt.  Mich,  in  the  €enth  §eac  of  the  fling 

he  bib  3dhom  ana  ma&c  Cognisance  &$  befo?e.    €be  plaintiff  pleabco  in 

a  Grant  of  a  Rever    25ac>  tftat  phi,iP  Fairfax  bib  not  grant  tfje  faib  iUcbcrffon  modo  &  forma  -3   the 

fion  on  Leafe  mitred-  3furp  founb  all  the  Scatter  juff  a£  it  mag  loiD  bp  the  ^Defenbant,  fabing 

ted.  eco.  36.8.        tjhjat  thep  founb  that  the  Heafe  unto  Lawfon  toag  mabe  Habend.  a  Fefto  Purific. 

anb  not  a  Fefto  Annunciationis.    3lnb  that  Fairfax  in  tfi0  'Bargain  anb  £ale 

of 


Marfhall  verf.  ~?  Wilton  verf.  ?  Cowley  &  Uxor  verf.  ?  Grifley's 

Steward.  S  Hardingham.  S  Poul ton  &  Uxor.         $  Cafe.        \  ,29 


Browht.  i  R.  8.   Mo, 


Yel.  iso.   2.  Cro.  3jp. 


of  ttjc  TReDerfion  DiD  recite  the  Ecafc  maDe  unto  Lawfon,  habendum  a  Fefto 
Annunciationis,  mfiich  toa£  not  fo,  anil  t()f  n  grantcD  the  faiD  HcherOon  anD  »  Cro.  399. 
Kent  prour.    AnD  pet  the  Court  una  voce  gaoe  g|uDgmcnt  fo?  tfye  Abomanr 
anD  helD  it  to  fie  a  gooD  .&?ont  of  the  JHcocrCon  anD  Henr,  tohich  tua.s  the 
Ipotnt  in  Affile. 

(  i6f  )  Marfhall  w/«j  Steward.    Cafe. 

Mich.  1;  Jac.  Rot.  1134. 

MArfhall  Juought  an  Action  of  tfjc  Cafe  agatnfl:  Steward,  reciting  tfjc  J&tat 
of  1  Jac.  of  Snoocation  of  foul  £pirit0,  (tof)icfj  teas?  nrcDlete)  fo? 
fpeafeing  tfjefe  Wofrg  unto  him,  the  ©eoil  appear^  unto  thee  clierp  #ight 
in  the  HiftcncOef  of  a  25Iacft  a?an,  riDing  upon  a  TBIarft  !po?fc,  ano  thou  con'remit  with  the 
conferred  roith  him,  anD  rohatfoeficr  thou  Dolt  a0h  fiim  he  Doth  gioe  it  thee  Devil- 
anD  that  is  tfjc  fceafon  thou  had  fo  much  St^onep.    AnD  after  a  l^erDict  finD* 
ing  t}je  IBajDjsf,  the  Court  sane  SiuDgment  fo?  tlje  plaintiff, 

(  166  )  Wilton  and  Hardingham.    Trefpafs. 

P.  14  Jac.  Rot.  if  31. 

Wilton  B?ought  an  Action  of  CrefpafS  againft  Hardingham ;   the  3Men?  a cr. 582.  3 a  sss 
Dant  jufrififeb,  that  tfjc  plaintiff  toag  a  Common  2&aner,  Dtoelling  in  '  Le- 2+2- 
Timfteed  in  the  Countp  of  Norfolk,   anD  that  it  hja£  pjefentcD  in  a  fleet  in 
Timfteed,  that  he  haD  folD  25?caD  againff  tije  A0i$e  in  locis  vicinis,  thereupon  Amercement  in  Leer 
fie  mas  amerceD,  anD  ftp  Amerciament  affercD  to  10  s.  anD  that  6p  a  p?ci 
cept  out  of  the  Court  fie  Did  Diftrain  the  plaintiff  j   anD  the  Court  gahe 
SnDgment  fo?  the  plaintiff,  fiecaufe  it  Doth  not  appear,  that  the  <©ff«we ,  <*>  «*  Nov  « 
toajs  committeD  toithin  the  ^JurifDiction  of  the  leet,  tohicfi  fljall  not  fie  p?e^  p°ft.  ill  Ben.  91! 
fumeD  tenth  ug  ejreept  it  fie  <§>peciallp  pleaDeD.    25ut  perhaps  the  $?efent*  iCr»6- 
ment  in  the  ileet  is  gooD  enough  toitfiout  fpecial  S^enttcn  in  the  f^efcm^ 
ment,  that  it  toa£  Done  in  the  SurifDtction,  if  tfie  €ruth  te>e?e  fo.    AnD  pet 
note,  tfjat  the  p?efentment  i0  not  fo  jfull  anD  perfect,   therrfo?c  let  them 
fieteiare.    AnD  %  noteD,  tfiat  the  $lea  Uia0  AfifurD  5  fo?  it  te»a£  faiD,  that 
'he  toa£  amcrccD  tnitfiout  faping  (what)  anD  tfiat  the  Amerciament  ma£  I Inft • IlS- b-  2Keb- 
affereDto  10  s.  fo?mfiicfi  fie  DifiraineD.    $o\a  the  Surp  mull  amerce  to  a  b.Ve/3yoi.8iCcr+0' 
certain  £um,   mfiicfi  map  fie  mitigateD  anD  affereD  fip  others,  anD  tfiere# z^- 
fo?e  tfjcfc  #tGce^  cannot  fie  confounDcD. 

(  167  )  Cowley  &  Uxor  aga'mjl  Poulton  &  Uxor. 

^OwIey  anD  fiisf  t©ife  fi?ougfit  an  Action  upon  tfie  Cafe  againfr  Poulton  >  Ro.R.yi.  Hard. 

/  anD  hig  3©ife,  fo?  £canDalou0  WHo^  fpofien  fip  one  of  the  l©omcn  of  sVd  ?['  frror' U7' 
the  other  Woman.  AnD  after  a  ©erDitt,  the  Court  tnatf  info?meD  rhat  one  *  Crl «j1.5*fti*-' *3 
of  the  Women  majf  5©eaD  :  toficreupon  giuDgment  tna^  ffapeh.    Yel.  112  DeJVh  al,er ;v1srdia. 

209.  1  Cr.  574,  1  Cr.  Car.  208.  Cr.  Jac.  19,  ;j6.  Cr.  Car.  2^0.  Styles  299. 

(  168  )  Sir  George  Grifley's  Cafe. 

S3Jr  George  Grifley,  noto  baronet,  toajf  fiounD  in  a  Statute  Merchant  of  a  B"°nei  ™ft  beruea 
1000  ^>ounD^  Before  the  fll^apo?  of  Coventry  to  one  Drury,  anD  note  up.  ^gche,ctle'  o'  R°"" 
on  a  Certificate  maDc  fip  tfie  Slr)apo?  into  the  Chantcrp,  tooft  out  a  Capias  cVjac.  ^.'"poft7'" 
againft  Grifley  fip  tfie  famt  of  George  Grifley  <gfquire,  a&  he  toa^  namcb  in  3Z7- 
the  Statute  returnable  tfie  laft  €erm.    Mlhcreupon  Writs?  of  <grtenD  mere 
maDe  into  tfjc  Counties  of  Derby  anD  Stafford,  toohich  toere  ejrecutcD  anD  res 
turncD.    AnD  noto  Montague  p?apeD  rfiat  all  might  fie  amenbeb.  °&ut  it  ma;Bf 
DenicD  fip  tfie  Court.    AnD  fie  tons?  toilleD  to  fue  a  neto  HS>?it  out  of  the 
Chancerp  upon  tfie  firl!  Certificate,  fc  Capias  Corpus  Georgii  Grifley,    Mil.  &  ""  7-^a. 
Baronet,  qui  per  nomen  G.  G.  Armigeri  recognovit,  &c.   fo?  tljiitf  \33a0  fatter  v''  '6?' 

that  mull  come  of  trje  information  of  the  gartp. 


Wilfon' 


Wilfons  ?  Saint- John  verf.  ?  Wilby  verf.  7  Oates  <verf. 
I3°  Cafe.        S  Diggs.  S  Quinfey.  '     S  Frith. 


(  169  )  Wilfon's  Cafe. 

Oi 

yVer.diarpoft^T+.  tjjat  ttjc  original  ;23ili  teas!  not  filcD  toirr)  tfje  Cuftos  brevium,  o#  it  ougljt  to 


.r.isz.  zc.  .eg,  /^l^e  cr&ifeitrb  a  25ili  de  placito  debiti  verfus  Wilfon,  an  3!ltto?ncp  of  tl)ig 
'\ ' }™Z\TXe\r.eA   ^J  Court;,    9UnD  after  a  IDctDitt  it  toass  mobcD  hi  3tmft  of  'SfuDgmcnr, 


be.    25ittit  appcarcD  to  ro  r^e  Courr,  tt]at  tftc  €eno?  of  t^c  23iil  teas  rn* 
treD  of  Htcco^b  in  hsc  verba.    3HnD  it  fremeD  to  tlje  Court,  trjat  tbi£  teas  re; 

1  sauad.318.  nicDieD  op  tftc  Statute  of  Jeoffailes,  as  being  in  ttje  j&ature  of  0  Want  of 

an  <0?iginal  after  ©erbict.    OBut  pet  brcaufe  it  teas  faib,  it  l)aD  been  otrjer* 

toife  rulcD  in  t§e  Cafe  of  one  Matthew  Rood  an  3Utto?uep>   tfte  <£outt  teoulD 

3fiDDife. 

$ott,  tftat  it  batfj  been  ffnee  juDgcD  in  tfje  Common  30Ica#  cureD  bp  ©er* 

1  cr.ifc.  pio.38.    Diet,   anD  fo  alfo  in  tije  ^jccljequcrjcfjamber  upon  <grro?  out  of  tfte  Stingy 

":4'mr^Spoft.z6+,  25c«c&  »P°»  ^ant  of  a  ®iH  £&mJ  Pft  tlje  2©o?ds  of  ttje  Statute  are  [Statu 

is?!  jones,  304.     '  of  original  3B?it.] 

(  170  )  Saint-John  againjl  Diggs.    Obligation, 

Tr.  11  Jac.  Roc  3356. 

R&hd  wndeth  not.  CAint-John  b:ougijt  an  Action  of  &tbt  againff  Diggs  upon  an  Obligation, 
iMt.z84.  iCr.  77  j3  ano  tijc  Condition  teas,  tfjat  trjc  ©efenoant  fbottlb  pap  to  tije  plains 
tiff  10  |poiinD0,  tofjicft  ig  fo?  a  £ent  of  certain  SanDg  ;  tbe  ©efenbanc  aU 
leDgcD,  trjat  tlje  plaintiff  baD  cntteD  upon  ttje  f£anDr  anD  fa  fufpenbeb  ttje 
flent,  toijereupon  ttje  plaintiff  DcnutrrcD  in  Sato,  anD  it  teas  aDjubgeb: 
fo?  ijim  ;  fo?  tfyig  being  but  a  JUccital  tSjat  it  teas  fo?  *3cnt,  it  ijgf  not  Stpa* 
terial.  St  frems  ttje  fame,,  tijougtj  §e  bab  opplieb  it  bp  pleabing  to  ttje 
atenff,  ^c. 

(  171  )  Wilby  and  Quinfey.    Habeas  Corpus.. 

H.  12  Jac  Rot.  2036. 

VM13.  Mo.  £68.      T><£rteecn  wilby  anD  Quinfey,  ttje  Habeas  Corpus  teas'  rcturneb  Album  breve, 
'.1™  £tm"'       *J  ai,D  tfteteupon  a  ncte  Ven.  fac  atoarbeD. 

(  2.7Z  )  Oates  and  Frith.     Trefpafs. 

Tr.  12  Jac.  Rot.  3264. 

pc  t  referved  to  a    T><£rto«n  °ates  onb  Frith  tfjc  Cafe  lua^  tbat  t()e  father  being  feifeb  in 

son'and  Heir %ppa-   XJ  fee,  l)e  anb  t)js  M>on  and  ^rit  apparent  bp  Sinbenture  leafeb  fianb 

rem,  but  not >y  name  muo  r {j c  ^CffnDant  fo?  fieatjEf,  to  begin  after  ttje  2?catb  of  tije  jfarfjer  ren* 

;;;adTby"he°Faather!    D?ing  Item  unto  tije  0oit;   tlje  jfatiicr  bieD,  riie  aefifce  entreb,  anD  tfjc  i?ent 

;,. z.  Ab.4+7-  Lit.   jjjgjj  fjcfjints^  auo  tt^e  j&on  DiftraineD,  anD  tlje  ffieffee  bjongfit  an  Sfittion  of 

"fclm'  Poft.  i'j'i    Cccfpafjsf  anD  fjaD  SinDgraent ;  foj  tlje  ifaferbation  of  ttie  nent  toa£  belD  ut» 

oo.l.  H3.b.i>4  b-  terlp  aDoiD,  foj  tftougb  ttje  ^>on  DiD  pjope  l^eir,  it  bcttercD  not  tfje  Cafe  bp 

:.o°-  "2a- 11>aundi  <ebcnt,  but  tlje  Scfcrbation  mufi  Da^e  been  to  tije  C^cir,  o?  $cir«J  of  tfje  2ef3 

ro?  bp  tjjat  |)ame3  fo?  tfjat  i0  t$o  onlp  i!9o?D  of  ^?i'oitp  in  lain  requifitc  in 

SScfer'toation  of  .fient.sf  and  (ConDitionjsf,  fo?  rjje  i^eir  i^  in  55cp;efentation  in 

^oiat  of  tatting  bp  S'n^titante  eadem  perfona  cum  anteceifore.     3lnD  tfjougjl 

in  hut)  a  Cafe  tht  "Rent  conlb  neber  be  DemauDeb  bp  tfts  f  atfter,  pet  tfyc  Ipnt 

01  n U  take  it  from  tfje  father  ws  inSjerent,  anb  riftng  from  tlje  iloot  of  tpe 

l5c\3crfion,  infiiffi  tDa^  fjijcf  f  atijcrtf,  anD  U)&ict?  ijc  tafte.^  bp  ©efcent  from  bifif 

fatber,  anfo'fo  tftc  Kent  it  felf,  toilet)  Wa0  in  tl)t  jfatber,  tSiouglj  not  to  He* 

manD,  beeaufe  it  mas  not  ?ict  Due;  bat  ytt  it  teas'  fo  biS,  tfyat  l)c  niigftt  re^ 

Irafc  ouD  Difcbargc  ir  bp  r^c  mio&  JSent,  tljouglj  not  bp  tljt  f^orD  Action. 

?i!nD  fo  nofc  a  difference-  bctteeen  rtii*  €nfe,  Vnljerc  JScnt  ig  -referbrb  upon  a 

c>.L.386\a.  Ytivj  jifafe  of  the  SSnccfiojS  to  the  Heir  firft,  anD  toljerc  tite^nccffo?.  <D?ant.tf  an 

JujftiKii  Snnuitp,  onnalujd  a  i©arrautp  fo?  a  li&e  Cftarge  agaiufi  Ug  1$?ixg  firff  o« 

mitring  bimfcif,  ali  furii  ^3?ant£  arc  utterlp  J^oiD  ;  for  no  Man  can  charge  his 

Heir  but  as  a  Pare  of  himfelf,   and  therefore  beginning  with  himfelf.     38nD  flicrj 

4Tl}argc£  finnb  nafecD  anD  baoe  notijing,  tjjat  mass  Rrff  in  tlje  fatljer,  ana 

corned  from  inm  to  tbem,  toljereunto  tfjcp  map  cleabe  ag  a  fjent  to  a  J?cbers 

fion  in  tlje  fo?mer  Cafes,    i  Inft.  vide  278.  a.   iB&cre  a  IBarrantp  fffjai I  binb 

ttje  ^cirj  ttjcugi)  tfje  38ucef!o?  tea^  nelw  bounb  to  ttje  fame,    ivota  l'Diverfi- 

ty  La. 

Robins 


Robins  verf 
Barnes. 
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(  175  )  Robins  agatnfi  Barnes.  Sgtd  permirtat. 

Hill.  1  j  Jac  Rot.  2108. 

RObins  fosug;fjt  a  Quod  permittac  againjt  Barnes,  Profternere  quandam  do-  Mo.  %sS. 
mum,  &c.  anD  counts,  that  he  toa£  feifcb  of  an  Ancient  l^oufe  anb 
UarD  j  anD  itJtjeECQjpf  in  tlje  <£afi3&art  of  tfjc  faiD  ^oufc  there  i£,  ana  €ime 
out  of  a?itit>  fjatfj  been,  a  iBinboto  of  fucfj  Uengtfj  anD  25?eabth ;  the  <©e* 
fenbant  bath  etectcD  a  certain  $oufe  of  fuch  length  and  S^caotb  upon  ftt$ 
otun  fcccljola  fo  near  tfje  faiD  €aft  $art  of  tfjc  faib  $oufes  that  it  ober* 
bang^  the  fame  anD  ffoppeth  bi£  Hight,  $c.  €be  ©efcriDant  pleabjef,  that 
one  Richard  Allen  toa£  feifeD  of  tfje  plaintiff '£  ^oufe  anD  garb,  anD  toa# 
alfo  feifeD  of  a  certain  i^oufe,  fianbing  in  the  place  tohcre  the  faiD  $oufe 
of  the  ©efeubant  noli)  ftanDeth.,  infjtcfj  DiD  oberljang  tlje  Ipoufe  of  the  noto 
plaintiff,  in  tarn  amplk  modo  &  forma,  a£  the  faiD  noto  ijjoufc  of  the  faiD 
SMenbant  Doth,  3Gnb  he  faith,  that  he  pullcb  baton  that  ^oufc,  becaufe  it 
majac  tuinou£,  anD  25uilc  tftig  i^onfe  in  tfje  place  of  it.  €he  plaintiff 
maintain^  hi£  Count,  anb  trobrrfeth,  that  the  (©lb  Ipoufe  fuperpendebat,  &c.  NufanrebyoheHoute 
in  tarn  amplis  modo  &  forma  prout,  &c.  3finb  the  Sfutp  founb  fo;}  tfjc  ©Iain.  ^SipSSW 
tiff.  3Unb  noto  it  toa£  faib  in  Sflrreff  of  Subgment,  t^at  *&'£  toajef  an  an*  >mo  one  Hand,  and 
perfect  Sfffue ;  fo?  there  ought  no  mo?c  of  the  $eto  feoufe  to  be  P?offratcD,  *rned  jgJg$W» 
tfjan  bib  inbeeb  oberljang  moje  tfjan  the  fo  anec  ^oufc  Did,  tohkh  toa£  gran* 
teD  bp  the  Court,  if  it  haD  been  toifelp  pleabeb.  #0?  it  toa.s  agrccb  bp  the 
€ourtj  that  though  one  of  thefc  I^oufejS  haD  been  built  ooerbanging  tfjc  0$ 
thee  to?ongfuup  before  ttjcp  came  both  into  one  ^anb ;  pet  after  tofjen  thep 
came  both  into  the  ^anb  of  Allen,  that  ite?ong  noto  toa£  purgeb  j  fo  that  if 
tije  ^aufc^  came  aftettoarDg  into  feberal  ^onb^  pet  neither  partp  coulD 
complain  of  a  Wrong  before  t  £0  that  in  tf)i£  €afe  it  toa£  plain,  that  the 
plaintiff  coulD  babe  no  Caufe  of  Action,  but  fo?  the  Slncreafe  of  the  ober* 
banging,  fet  becaufe  be  haD  not  erp^effeD  anD  Diffinctlp  limttrb  that  in  hi£ 
pica,  but  toou  Sffue  <0enerallp  a$  before,  tohich  toa£  founb  againff  bint, 
the  court  muff  noto  gibe  Segment  occo?Ding  to  the  Complaint  a0  true,  bei> 
caufe  thep  can  tafte  no  other  SStnotolcbge ;  fo?  tfje  Slurp  bath  not  founb  that 
the  jFo?mer  ^oufe  oberbangeb  fo  much,  «"b  not  the  ref! ;  pet  out  of  tfjeir 
<©ifcretion  thep  gabe  tfje  plaintiff  ^tibginent  fo?  tlje  Jiahole,  anD  aBrccution 
fo?  ©amagr^  anD  Cofr^  p?efentlp  ;  but  (iaiD  (iSrecution,  a£  to  the  abating 
of'  tfje  ^oufe  till  it  migljt  be  bietoeD  tofjat  toa^  overhanging  de  novo ;  be^ 
caufe  the  tfourt  toaS  info?meD,  that  in  €rutfj  it  toa««  but  a  fmall  Scatter. 
St  %  &abe  an  Ancient  ©oufe  anD  Hight£,  anb  %  purchafe  the  ncrt  ^oufe 
0?  <J3?ounD,  tofjere  pet  no  i^ufance  i^  Done  to  mp  fo?mcr  ^oufe ;  noto  it  i£ 
clear,  that  mp  i&Hbilege,  againff  that  %  fy^e  purchafeD,  cearcth ,  fo?  % 
man  ufe  mine  oton  arf  %  toill.  ^oto  tfjen  fuppofe  Si  tooulD  Heafc  mp  fo?* 
mer  ^oufe,  %  map  T3uilD  upon  the  Sattctj  0?  if  01  &cafe  mp  Eatter,  fje  1  R0.537.  syd.  167. 
map  25uilD  againft  me,  a^  it  map  fecm. 

55utnote,  tfjere  i^  a  great  difference  bettoeen  Sfntcrcfi^  anb  ^?ofitjf,  a0  '  J ro;  R0%f/- uaH 
&c«t0,  commons,  ®c.  anD  bare  <Safement£,  fucb  a^  arc  Sights,  511ir,  <0ut*  7.iS.  cr.'jac. \7o.  ' 
tct0,  Stillicidia,  anDthelibe;  fo?  thougfj  tohile  tbep  are  in  one  ^anD  tfjep  p*'^";  °rW'i*T* 
map  be  ffoppeD,  0?  fo?ebone,  becaufe  a  fl^an  cannot  be  faio  to  to?ong  hint*  f&.\&mt&wl 
felf,  pet  if  thep  be  bibibeb,  €hingi6f  of  that  #Jaturc  CffiU  in  25cing)  to  tc» 
bitoe,  Becaufe  tfjep  are  of  no  Ief£  life  of  themfelbcg  in  one  ISJonD  tban  in  bi? 
ber^,  being  equailp  (rebus  ftantibus  in  tlje  fame  Hfe  anb  (Occupation)  ncceffa* 
rp  fo?  tlje  fcDeral  $oufc£  to  tofjich  tfjep  belong,  but  clcnrlp,  if  eben  fucCt 
(^fjiuff^  6e  fo?cbone  0?  alrcreD,  tohile  thep  arc  in  one  IpanD,  anD  fo  being  the 
li)oufejef  be  again  DioiDcb,  thep  cannot  be  rcfioicb  bp  Sato,  but  muft  be  ta? 
hen  a*  tfjep  toere  at  the  €iuu  of  the  Conbcpancc. 


Grantham 


Grantham  verf. 
*32  Hawley. 


Obligation.  (  '74  )  Grantham  again]}  Hawley. 

Trin.  ij  Jac.  Roc.  ;iji. 

dvitas  Lincoln.        -q  Obe«  Grantham  ft^oiiglit  an  Iction  of  ©e&t  upon  an  <©&Iigation  of  40.J* 
LefTormc^nancs  &c  -tv  againft  Edward  Hawley;  the  Cortbition  m&crcof  toaS,  tljar  i£  a  ccnam 
thar°arLefleeor"  Term  €?op  of  Co?n  grotoing  upon  a  certain  ^iccc  of  4B?ounb,  late  in  the  #ccupa^ 
certain  may  rake  the  tion  oi  Richard  Sankee,  bib  of  flight  belong  to  the  ^latutifT.  the "  the  3E>cfen> 
growing  at  the  end  of  oaiit  ffioiilD  pap  Him  fo?  it  20  $ottno0.    j£oto  the  Cafe  upon  the  $lcabing 
the  Term.  Ro.i.+s.  an0  q^cmurrer  fell  out  tljiijsi :  <€bat  one  Sutton  mas  feifeb  of  the  Hanb,  ana 
;o  Eliz.  in  April  mabc  a  Leafe  of  it  to  Richard  Sankee  fo?  21  fearS  bp  S'n- 
Denture,  ana  bib  thetebn  Cabotant,  <i3?ant  to  ana  toith  Sankee,  l)ig  <£xccue 
to?s  ana  3ll(ngns,  that  it  ft>all  Be  Hateful  to?  him  to  tattc,   anD  cartp  atoap 
to  his  ottm  afc,  fucb  Co?n  as  fbotilD  be  groming  upon  the  <©?ounb  at  the 
<CnD  of  the  €crni.    €hcn  Sutton  eonbepcb  the  flebctOon  to  the  plaintiff  ;  anb 
John  Sankee,  4Erccuto?  to  Richard,  babtng  fobKb  the  €o?n,   anb  that  being 
groming  upon  the  4B?ounb  at  the  €nb  of  the  €crm,  £olb  it  to  the  ©cfen* 
it  ii  conBdemion.     bant.    30  nb  it  teas  nrgueb  bp  Hutton  fo?  the  plaintiff.,  tljatit  toag  mectlp 
whether  the  Uw  in  ^antingent,  botjcttjcr  tiicrc  fhouia  be  Co?n  groining  upon  the  4B?ounb  at  the 
Goethe  Owner 'of  tfnb  ot  the  €erm,  0}  not.    3&Ifo,  the  HefTo?  neber  bab  $?opcrtp  in  the  Co?n; 
the  Land,  or  to  him  flnd  therefore  coulb  not  «©ibe  no?  43?ant  it,  but  it  founbeb  $?operlp  in  €o* 
fflft£t  feS  aHe?e  bennnt  •  fo  the  flight  of  the  <£o?n  (tanbing  in  the  €nb  of  the  €crm  being 
if  the  Leffor  fow  it,  fenain,  accrues  tnitlj  the  Hanb  to  the  Heffo? :  3Cnb  it  toaS  faib  to  be  ab? 
Lfndhtoi°toVryLifee,  jnbged.    3&na  it  toaS  agreeb  bp  the  Court,  that  if  A.  fcifeb  of  Land  fob) 
Remainders c.  and  it  toith  Co?n,  anb  then  conbep  it  atoap  to  B.  fo?  £ifc,  Jltcmaiuber  to  C.  fo? 
^Venor'^have  2ifc>  anD  r&cn  B-  oic  Bcfo^  ty*  ^o?n  rcapt ;   nolo  C.  igall  babe  it,  anb  not 
the  crop -hat  he  row-  tljc  Crccutors  of  B.  though  bis  'filiate  toaS  uncertain,    $otc,  the  lacafon  of 
rd"  Bk  if  rv!rTbeen  3'nbitfirp  anb  Charge  in  B.  fails,  pet  SEudgmentin  this  Cafe  toaS  gibru  a? 
a°nynothera  after  the    gainft  the  Paintiff,  that  is,  that  the  p?opertp  anb  berp  flight  of  the  €o?n, 
Term,  it  win  accrue   mbcn  jt  hopneb,  Wag  part  atuap  i  fo?  it  toag  bctD  a  Covenant  anb  a  45?ant. 
[hen  uncmam  Tcr    3tub  thercfo?c  if  it  ha&  beta  of  ^atural  fruiW,  as  of  Grafs  or  Hay,  tohich 
mer.  t  Co.  8j.  a,  ?   tun  niccdp  njitft  the  Hanb,   ttyt  Uke  ^Bjaiit  tooulb  habe  catricb  them  in 
00.6^46+.  wmch    p,0pfJ;rp  flftfr  tftc  ^frnu    ^ou)  though  CO?n  be  frudtus  induirrialis,  fo  that  he 
30.'  that  fobJS  it  map  fecm  to  habe  a  ftinb  of  $?opcrtp  ipfo  fado  in  it  bibioeb 

iPrhaveornolftaau!iiyt  from  tftc  2auD  >  a,lD  thcrcfo?e  the  <£recuto?  ffcall  habe  it,  anb  not  the  $eirs  ; 
but  po'iemiaiiy.  pu  pet  in  this  Cafe,  all  the  Colour,  that  the  plaintiff  hath  to  it,  i$  bp  the  Sanb 
!s,a"RW4CV'  M°*  to&ic&  be  Claims?  from  the  2.cfl*o?  mhich  gabe  tl)e  €o?n.    3inb  though  the 
174.    0.4.         %cflo}  hab  it  not  actuallp  in  him,  noj  certain,  pet  he  h»b  it  potcntiaHp  ; 
fo?  tlje  lanD  10  the  Smother  anb  floot  of  ail  fruits.    €bercfo?c  he  that  hath 
it  map  <0?ant  all  jfrutt£  that  map  arife  upon  it  after,  anb  the  $?opcrtp 
Pio..T?  a .nRfi.43.  t&all  pafs  a0  fcon  &0  the  fruits  arc  ertant,  as  21  H.  6.    %  ^arfon  map 
Fit*. Grant. 40.  Br.    ®,ant  q\\  tjje  ^ithcmool  tfjftt  he  ujall  habe  in  fuch  a  fear;  prt  perhaps  he 
trXu-3'        °"'  fcfll!  ba)3c  nonf  >  &ut  a  ®$an  cannot  <23?ant  nil  the  «9ool,  that  uiall  gtom  up* 
on  his  i§hecp  that  Ije  ftiall  S&uy  hereafter ;  fo?  there  he  hath  it  neither  actus 
ollp  no?  potentinllp.    3fina  though  the  Wo?bS  are  bete  not  bp  i©02bS  of 
<£5ift  of  ttit  Co?n,  but  that  it  (hall  be  lamful  fo?  him  to  ta&e  k  to  his  oton 
U(c ;   if  is  a0  goob  to  transfer  the  $?opcrtp,   fo?  the  Sintcnt  anb  common 
11  co.  82.,  83.  Accord  &fe  of  fuch  l©o?DS,  as  a  Ecafe  toithont  impeachment  of  HPaffe,  fo?  the  Uhe 
*  co.  65.  a.  utra.       f^cafon,  anb  not  ex  vi  termini,  gibcS  the  €rceS. 


Moon 


Moon  verf.  ?  Allen  verf.  ?  Howell  verf.  ? 

Andrewes.    S  Walter.        ^  Samback.        ^  !^ 

(  17J  )  Moon  againfi  Andrewes.  Debt. 

Palch.  12  Jac. 

MOon  b?ougfit  an  Action  of  ©ebt  againfi  Andrewes  as?  an  3&bminiffrato?,  Leicetteri 
anD  he  pleaDg,  tfiat  another  liati  gotten  a  SuDgmrnt  againfr  fiim  fcj  J^Sfe;  p-ead3 
an  isjunDKD  fpounDS,   tfiat  fie  had  fnilp  aDnriniffrca,   and  tfiat  fie  had  wti  fim*  Mnim$.kc 
<J3ood£  in  tjtjgi  IpandjS  tempore  brevis  originalis  nee  tempore  judicii  prardi&i,  nee  b°ft" r  *' I C°" c* 
unquam  poftea  prarterquam  bona  &  Catalla  non  attingentia  to  an  i^und?cd  ibfiils  6l(J,     '3 
lingS;  lubcrcupon  tfie  plaintiff  demurred  in  2am  generally.    %%y  Smother 
Winch  and  31  b)ere  of  clear  Opinion,  ttjat  tfie  piaisstiff  ought  to  lie  barred  ; 
fo?  tfiougfi  on  the  right  5fo?ni  of  pleading  fie  fljoulb  in  fuel)  Cafe  fet  doton 
in  certain  to  tofiat  lvalue  t|jc  «J5ooDjgf  toere,  pet  rfiat  is  Bar  f  ojm  ;   fo?  if  fie 
had  faid,  tfiat  fie  had  Ooods  to  tfie  ©atus  of  ioo  Shillings,  anD  tfie  plains 
tiff  fiat)  p?obed  tfiat  fis  had  ioo  founds,  per  fir  had  gained  nothing.    «^>a 
tfie  jbubftants  appears  in  tfiis  $Iea,  tfiat  fie  had  not  abode  to  fatipnc  ttjc 
^Judgment.    5fino  tfie  Statute  of  27  Eliz.  is  a  favourable  Halo  anD  full  of 
(gquitp,  tivfiicfi  fudges  ougfit  to  rctcfi  ana  not  to  ifr?in&  :  3Hnd  fo?  tfie  £tc*  iLurr.i, 
piignancp  tfiat  map  Item  to  be,  in  tfiat  fie  pleads  firfl  pleniement  adminiftra, 
anD  pet  aftertoardS  confeffeth  fomcfcjfiot'unadminiflccd;  21111  tfie  decedents 
are  fo,  anD  tfie  praeterquam  corrects  all,  anD  tfie  unquam  poftea  refers  not  onlp 
to  tfie  ncjrt  SUntcccDent  tempore  judicii,  but  alfo  to  tfie  'Cime  cf  tfie  £>?iginal 
befoje.    23ut  Warburton  DiD  a  little  ©oubt  of  tfie  firfi  §Dcint. 

(  176  )  Allen  againfi  Walter.  Dower. 

A  Lien  anD  his  Strife  b?ought  a  Writ  of  ©otoct  againfi  Walter  of  Sands  f^lt  at  the 
in  Munden  magna,  &  Munden  parva  :  3£nD  Thomas  Broxborne  tfie  £ficriff  cKurcteAoSr.^tBe 
returneD  $IeogcS  anD  ^ummoncrS,  anD  then  added,  tfiat  poft  Summon,  prs-  statute.   Bmi.  i.  z6. 
diftam  in  forma  praedi&a  fatftam,  fie  DiD  at  Munden  magna,  mficre  ^art  of  tfie 
tenements  lie,  at  tfie  inoff  ufual  ©oo?,  #c*  Caufc  to  be  p?oclaimcd  all  tfiat 
teas  conraineD  in  tfie  i©?tt,  oltfiougfi  tfie  ®Ko?DS  of  tfie  Statute  of  31  Eliz.  cap.  3. 
be  fometofiat  Doubtful  (fiJariffieS  0?  Chapels  inhere  Stands  lie)   pet  tfie  #5 
pinion  of  tfie  Court  bias,  tfiat  tfie  ^defamation  in  one  €oton  Idas  fufficient. 
jfirli,  in  ^imitation  °t  t^c  Common  Ham,  toficre  .-Summons  upon  tfie  Sand 
in  one  €ottm  ig  fufficient, 

$ert,  the  3©o?dS  of  tfie  Statute  are  fo?  oboiding  of  fecret  ©ummonsf, 
and  to  gtoe  convenient  Notice  to  tfie  $arrp,  fo?  tfiat  ig  tfie  Wo^o,  fiotfi 
rjDfiicfi  are  fattsficD  in  tfit^  one  ^oclamation. 

Eafflp,  otficr  €rpofition  tooulD  be  full  cf  S^ifcfiicf,  fo?  tfie  2anD  map  lie 
in  liBcntp,  and  fo  tfie  Notice  muft  be  at  eberp  €olnn,  anD  eVerp  one  upon 
a  £unDap,  anD  efierp  one  14  ©ap£  before  tfie  Return  of  tfie  iBjit ;  and 
tfiougfi  there  tocrc  no  actual  ^»uminon>si  returneD,  but  onlp  tfie  $ame0  of 
tfie  .j&ummonerg,  tfiat  toa^  not  regarDcD.  fo?  that  iiS  all  tfie  3fo?m  at  tfie 
Common  Halt),  anD  tfiere  i0  no  Alteration  maDe  bp  tfie  Statute  in  tfie 
3point  of  i&ummonai ;  but  tofiere  fie  DiD  return,  tfiat  fie  fiaD  pjodaimcD  tfie 
Contents  of  tfie  J©?it,  tfiat  toajs  3(nfufficicnt;  fo?  fie  muff  $?oclaim  tfiat  fie 
fiaD  maDe  Summons  of  tfie  SanD. 

(  177  )  Howell  againfi  Samback. 

Mich.  13  Jac.  Rot.  2009. 

B<£ttt)ecn  Howell  anD  Samback -,  tfie  SMcnDant  maDe  SUbouirp,  anD  concept  ,  Bmi.  179.  rR0.4yo 
eD  fiimfelf  to  s  pounDS  H?cnt  Due  fucfi  a  ^5ap,   anD  fo?  Jlonspapmcnt  KntrecongeaWe.Br.i. 
tfiereof  80  1.  nomine  pcenae;    But  laiD  no  Sllaual  ©cmanD  of  J!ent,   anb  ron*  Hutt.l°i7 1.7m°'.1^, 
cluDeD,  tfiat  fo?  tfie  fame  8j  $ounD£  fie  DiD  Diftrain,  anD  fo  aborns.    2£nD  w-  Hutt.^nco. 
.it  mas  refolbeD  bp  tfie  Court,  tfiat  this  21uoto?p  tuas  gnfufficient  fo?  tfie  &\£i? "«  T' 
^ain,  lofiicfi  coulD  not  be  fo?feitcD  mitfiout  actual  ©cmano  of  tfie  Kent ;  ForVeiture of  aPain. 
anD  pet  tfie  Return  teas  aDjuDgcD  unto  fiiin,  becaufe  fie  fiaD  jttff  €aufc  to  fo',8?;1^6.^; 
Diffrotn  fo?  tfie  fient,  anD  tbep  appearcD  to  tfie  Court  to  be  fcberal.  164,107,108,331-  ' 


Wike 


134 


Wike  yerf.  ?  Weaver  verf.  ?  Coventry  verf. 
Wright.     S  Ward.  S  Woodhall. 


Debt. 


Ante,  29,  130.  Jonej, 
304.  z  Cr.  109,  185, 
580.   1  Cr.  z8z. 

Bill  againft  an  Attor- 
ney filed. 


Poft.  164,  18 1. 


(    178   ) 


Wike  againft  .Wright. 


Wike  b?ought  a  T5ill  of  ©ebt  againft  Wright  an  3Utt02ncn  of  the  Court  - 
and  after  Sffiue  found  fo?  the  JBIajntifF,  it  Xoa0  allcdged,  that  there 
inag  no  23tU  to  lie  found  filed  toith  the  Cuftos  brevium,  .90  St  .ought  to  be. 
'Sftnd  it  tua0  fittf  queffioned  to  be  toitbtu  the  <£quitp  of  the  Had)  of  18  Eliz. 
of  mantot  migiM  Writ;  fo?  the  05iU  i£  tije  Original  in  thi£  Cafe.* 
25ut  upon  that  there  toa0  no  ftcfohttion ;  fo?  it  toag  .eroded  dp  <©ath  that 
there  teas*  a  'Bill,  and  that  the  defendant  had  accepted  it,  and  fubfrribed  it, 
and  it  toatf  currtd  in  .tiaec  verba  upon  the  ftoll.  3flno  fo  :f)e  Court  ordered 
that  a  neVu  25>iU  fijould  be  filed. 


Trefpafs. 


London. 

Brown). 

One  Train  Soldier 

hurreth  another  by 

MifchanceinSkiimilh 

Moor.  f.  864.  m'  z  Ro. 

J84.  3  C>.  10.  11  H. 

7.Z3.  Br.  Corong. 

zzo,  ZZ9.    Br.  Piocla- 

mation,  13. 


C  17?  ) 


Weaver  againft  Ward. 
'>.  i4jac. 


Finch  Ley,  8.  Accord. 
4  Co.  124.  • 


There  are  three  De- 
grees to  avoid  the 
Charge  of  a  Trefpafs: 
Inticiation,  not  Guilty. 
J  unification,   as  tie  foil 
Allaulc,  &C. 
Execution,  as  this. 


Eaver  bought  an  Action  of  €rcfpaf0  of  Iflflault  and  23atterp  agatnii 
^V  y  VVard. '  '&hc  defendant  pleaded,  that  he  mass  avnongit  orders  bpthe 
Commandment  oiitt%p$0  of  the  Council  a  trained  4>oIdi.er  in  London,  of 
MjeJEnnd  of  one  Andrews  Captain ;  and  fo  mag  the  plaintiff,  and  thatthep 
lbere  ^nirmifljing  mith  tfjeic  2i£ufquet0  charged  toith  poipder  fo?  tbeir  <&w 
eifein  re  militari,' agaj.rifi  another  Captain  and  hig  0and;  and  ag  rjhep  toer* 
fd  d&uirmiffring,  the  defendant  cafualiter  &  per  infortunium  &  contra  volunta- 
tem  fuam,  in  tufcha'rgiitg  of  hte  $kte  did  ipurt  and  abound  the  plaintiff, 
tohjch  i0  the  fame,  $'c*  abfque  hoc,  that  he  bjag  <®uiltp  aliter  five  alio  modo. 
3Uttd  upon  demurrer  dp  the  $lainti|t,  SIwdgnKnt  ma0giden  fo?  dim  ;  fo? 
though  it  mere  agreed,  tjjat  if  fl£cn  tilt  0?  turnep  in  the  defence  of  the 
ising,  ci  if  t'too  iff9aj|cr0  of  ©cfence  planing  tfjeir  $>:&&  feill  one  another, 
Ifjar  thi£  fliallbe  no  Felony  •  or  if  a  Lunatick  kill  a  Man,  pr  the  Like,  becaufe 
irclomifniirt  be  done  Animo  Felonico:  ?fct  in  ®refpaf£,  tohich  trudj?  onfp  to 
gide  t©amageg  according  to  i^urr  0?  %tf0s  it  10  not  fo  ;  and  ttyvttw  if  a 
Shinaticn  hurt  a  "2$aii,  he  (hall  be  ^nfipcrablc  in  'Crefpafc  :  3ilnd  therefo?e 
no  iifeah  ffjall  beVrcufcd  of  a  €rcfpans$  (fo?  this*  10  the  Mature  of  an  dE]CCUfet 
and  not  df  a  ^unification,  prout  ei  bene  licuit)  except  it  map  be  judged  ut? 
teVlp  mithout  jfi0  fault. 

Wpita  a$an  dp  foite  tafte  mpKand  and  ftrtue  pou,  or  if  fjcre  the  ©e* 
fmdont  had  faid,  that  the  paintiff  ran  crof^  $\0  $ieee  toden  it  iuaiS  dif^ 
charging,  0?  pd.  fet  fo?th  the  Cafe  toith  iju  Circumftance^,  fo  a£  it  had 
appeared  to  the  Court  that  it  had  been  inevitable,  and  tljat  the  defendant 
jjad  committed  no  |Degligence  to  gibe  #ccafton  to  t(ie  i^urf. 


Debt. 


London. 
Goldsborough. 
1  Brnl.  67.  Winch. 
Ent.  269.  , 


(  i8q  ) 


Coventry  againft  Woodhall. 
Hill.  13  Jac.  Rot.  2j88. 


Apprentice  fent  out 
ot  the  Realm. 


Coventry  b?oug!jt  an  Action  of  Ibibt  againff  Woodhall  fo*  €identp  pottndir, 
the  Condition  mag,  that  Uihcrcag  one  Rathbornehad  bound  hinn'elf  2lps 
P?entice  to  the  defendant  fo:  eight  gcarg,  the  defendant  did  COdenant  toitft 
the  plaintiff,  that  p  iuduld  retain,  teach,  Jieep  and  em^ilop  tfje  faid 
Sllppjentice  in  dig  oton  ^oufe  and  &erdtce,  in  tlje  3irt  of  Chinirgerp  During 
the€erm,  and  bound  btuifelf,  in€mcntp  pounds  fo?  f>erfo?man£e  of  thofe 
Codcnantg.  3llnd  t|jen  it  \0  fijemed,  tgot  mithm,  t()c  €erm  the  defendant 
fent  hig  faid  2fipp?entice  in  a  ©bpagc  to  Bantam  in  the  Eaft  Indies,  tDljicll  he 
plea&fd  to  be  in  the  Companp  of  otfjer  ejepert  Cfijturgipn^,  the  better  ta 
learn  the  311th  thereupon  the  plaintiff  demurred,  and  judgment  ma 0  gi* 
den  fo?  him^  fo?  it  toag  erp?eflp  againff  thig  Codenant ;  foj  ttjouglj  the  Co* 
Denant  Kiere  not  fo  retrained  to  tty  ^oufe  in  leaning,  but  that  he  might 
fend  big  £etbant  0?  apprentice  in  pther  placed  about  dig  CureiSf,  pet  he 
mufi  be  dill  a0  one  of  §\0  ^ouujold  coming  and  going,  and  in  hi3  ^erdtce, 
and  not  put  otjcr  to  anp  other  j '  fo?,  $0  %  faid,  tfje  Scatter  of  putting  an 

3Cpp3enti(C  ^  a!Mft«rt  of  great  'ftfifi  for  W  ^P«5  ^l  W  health,  fo? 

'-  fv  '-  *  hig 


Pie  verf  ~?  Denny  vsrfk  ~>  f 

Thrill,      s  Lemman.      \  r3S 


ftiS?  £afctp ;  ano  tfjcrefo^c  -J  toil!  bp  Choice  commit  ftim  to  one,  ano  not  to 
anorftcr.  3EnD  general!?  no  iH^an  can  f  o?ce  fti£  3Hppjentice  to  &o  cut  of  tfte 
JtingDom,  rjecept  it  6c  fo  crp?eflp  agrecD,  o?  tftat- tftc  future  of  hi$  3fipp:rn* 
ticf-pooo  botft  import  ir,  a£  it  fte  be  bounb  apprentice  to  o  ftgacljantsaD^ 
benfurer,  oj  a  ^ailo?,  o?  tftc  li&c, 

(    l8l   )  Pie  againfi  ThrilJ.  Information. 

Pie  itemed  againfi  Thrill  upon  tfjc  Statute  of  ^ecufancp,   tofto  pleabeb,  i  ro.39+. 
t Jje-*t  fte  toajg  inoicteo  in  Middlefex  fo?  tfte  fame  Offence,  anb  tlje  $Iain* 
tiff  faio  nul  tie  1  Record;  ano  ©ap  giben  to  tfte  ©cfenbant  to  bjing  in  tftc  &c> 
COJD  j  tDftcrcitpon  fte  took  a  Certiorari  Jufticiariis  pacis  out  of  tftiS  Court,    anb 
at tfte  ©ap  b;ongftt  tenorem  Record}  certified  6p  ^ir  Thomas  Lake  Cuftos  Ro- 
tulorum.    3iUiD  it  bias  ftoDen  clear,  tftat  tfte  3Menbant  bib  not  necb  to  tanc  i  Keb.  ?7i, 
fti#  Certiorari  out  of  tftc  Cftanccrp,    anb  fo  to  fying  it  ftitftcr  6p  Mittimus.  Re£-"'d  ccrt;fied pn 
25ut  ring  Court  migftt  fend  tftis  Certiorari  immcDiatclp  to  an  §nferio?     '    «»*«»*■. 
Court,  anD  fo  are  tfjc  2SooHg  4  H.  6.  13.  &  19  H.  6.  19.    23ut  if  it  mere  to 
certifie  tftc  ilecojD  it  felf ,  as  upon  a  mzlt  of  ajrro?,  02  a  Certiorari  out  of 
tfjc  Slings  2$cncft  to  a  %utticc  of  $eace,   tnfticn  rcmobe-t  tfjc  berp  iRcco^a  it  ?  Ro.  »*. 
felf  to  ftolD  $lea  upon,   tftcre  it  mete  otftctbnfc :   'But  here  tftc  Certificate 
iuas  Difallomeb,  6ecaufe  it  ouftgt  to  ftabr  6een  maDe  in  tfte$ame  of  tfte  ^iu^ 
fiiccof  $eace,  before  tnftom  it  tuas  taften,  acco2Ding  to  ttye  ©mrcion  of  tfte  >§yd-<>* 
W?itj  tftougft  tfte  Cuftos  Rotulorum  Keep  tftc  Jllcco^bS  •,  anD  pet  tfte  Cftief       -         • 
3(uftice  of  tfje  Common  pleas  alone  certifies?  all  ilkcojbS  upon  ©rarities  of 
<£tro2,  fo:  tfte  ffiOicjtS  are  fcircctcb  onlp  to  ftim.    13ut  it  appearcb  after,  tftat 
tfte  i^Iea  mas  of  a  Conviction  before  tftc  Siuttue  of  <0oaUbeiiberp,  anb  fo  tfte 
Certiorari  anb  all  mas  $oib;  anb  pet  becaufe  tftat  it  mas  tftc  3UmatD  of  tfte 
Court,  it  toa«f  not  mabe  as  tfte  jfailer  of  t^c  liccojb  in  tftc  3£efenDant,  tftougft 
Ije  ft ib  it  not  at  tfte  ®ap;   6ut  a  Certiorari  toa^  aujatbcb  de  novo  to  tfie  %^ 
fficetf  of  tfte  C^oal  bcliberp, 

(  182  )  Denny  agalnft  Lemman.  Trefpafs, 

DEnny  againfi Lemman :  €fte  Cafe  ujajs?  tftuisf,  tftat  tfte Coppftolber  Bjougpt  Rc's  t\f\ss6' s°7' 
an  3fiflion  of  €tefpaf5S  againfi  fti£  Ho?b,  fo:  an  ^oufe  anb  an  Slcre  of  ho°^7i  ^9^^s^•l 
3tanb.    Cftc  ©rfenbant  pleabeb,  tftat  fte  ftab  abmitteb  tfte  Coppftolber,  anb 
ftab  afTcffco  a  fine  of  €roentp  i^obicss  upon  it,  anb  ftab  appointed  ftim  to 
pap  it  to  ftts  bailiff  at  ftist  ^oufe,  being  toitfjin  tfte  Q^anoj,  tft?ee  Q^ontftiS 
after,  anb  alhogeb  tftat  fte  ftab  not  paib  it  aceojbingip  j   l©ftereupon  tfte 
plaintiff  bemurreb,  anb  tfte  (©pinion  of  tftc  Court  toajef,  tftat  tfte  llo^D  toag  cr.car.  1^ 
net  bounb  to  abcr  0?  ffteto  tftat  tfte  jpiue  alTcfleb  teas  reafonablc,  but  it  muff  }?  acoPyboid  the 
toinc  on  tfte  Coppftalocr^  &ibe,  to  fftcto  t^c  Circum|tance£  of  tfte  Cafe,  to  ?te?Snmufi«« 
maltc  it  appear  to  tfte  Court  to  be  unreafonable,  anb  fo  to  put  it  upon  tfte  °ntheParr  of  the 
fubgment  of  tfte  Court,    f  0?  tfte  fine  in  ftato  i£  arbitrarp,  anb  ijgf  buc  to  £«'«,  Too07^ 
tfte  Ho^o  of  common  iHigftt ;  Sllnb  it  i$  onlp  in  ^oint  of  Cu-cufe  to  tftc  €p-  Note.Tr.  n  jac!in 
nant,  if  it  be  unreafonable,  miclf  tfte  Court  cannot  Sfubge,   but  upon  tfte  ?d\ll7oC\tv^ 
fact  agreeb:   2tnb  tfte  CoppftolDer,  if  fte  6e  a  ©cfenbant.  map  pfcab  not  ot  Fine  n  he  Lord 
<0uiltp;  anb  tftcn  it  fftallcome  in  €bibence  roftrtftec  tfte  jfine  mere  unrea=  tTas,20  ?horftitu' '  f 
fonable  02  no.    25ut  pet  tfte  Opinion  of  tfte  Court  roa^  againfi  tfte  %o:a  in  theL  ^£2  deS 
tftisi  Cafe,   becaufe  fte  ftab  not  laib  a  ^emanb  of  fttst  fine  at  ttie  €ime  it  ed.andaacmaiofit. 
grcm  Due,  0?  fometime  after,  of  tfte  #erfon  of  tftc  €enant,  asi  tfte  2to?b  mufl 
bo  in  Cafe  of  f o?feiture  of  Coppftolb,  Dotft  fo?  fient  anb  fine*    Cr.  Jac.  617, 
Co.  ],  59.  b.  Ant.  82,13;, 


Griffith 


itf 


Flood's  ?  Collifon's  ?  Dimmocks  / 
Cafe.     S  Cafe.         S  Cafe.  $ 


Devife. 


Star,  of  charitable 

Ufes. 

Hemes  Charitable 

Ufes,  l  fa. 


(is?  ) 


1 1  Co.  7°  &  73. 
i  Co.  2 j.  a. 


Inquifition. 


Griffith  Flood's  Cafe. 
Hill.  13  Jac. 


K 


10  the  Court  of  i©arb?  tee?  thi?  Cafe:  <©nc  Griffith  Flood,  a  ©otto?  of 
Hato,  fifing  feifeB  in  fee  of  2tanB?  in  the  Countp  of  Cardigan  on  ©e* 
BifeAnno  1571.  ana  in  Auguft  2j  Eliz  Befiifeb  the  fame  unto  Anne  hi?  i©ife 
f02  her  Htfe,  ano  after  to  Jane  hi£  daughter  fo?  ijcr  Sife,  anB  after  thefe 
"  Sine?  enbea,  to  the  $?inctpal,  ffclloto?,  ana  Scholar?  of  Jefus  College 
"  in  Oxford,  ano  their  Jmcceffo??  to  huh  a  Scholar  of  hi?  25looa  from  time 
(c  to  time,  ana  BieD.  "  <Cfte  EiBe?  enBeb,  Bridged  Lloyd  £&c  S^eir  of  Griffith 
Flood,  fifing  the  Jtihg'?  f&arb,  enterca.  ^nD  upon  a  Cafe  ma&e  hereof  in 
the  Court  of  i©arb?,  ana  fip  <©?Brr  of  the  fata  Court  6?ought  unto  the  Chief 
23aron  ana  mp  feff  to  fie  refolBrB  ;  toe  agreeo  that  the  ©entfe  toa?  BoiB  in 
SXato,  ficcaufe  the  Statute  of  i©ill?  Bia  not  alloto  ©eoife?  to  C02po?ation? 
in  fl902tmain;  "But  pet  toe  IjclD  jt  rlearlp  toitijin  rhe  ftelief  of  the  Statute 
of  Cljacitafile  ttfe?  of  43  Eliz.  untier  the  Wo?a?  limited  ana  appointed.  2UnB 
fo  it  toa?  aecreea,  that  the  College  ffcouJB  enjop  it  againft  rfje  aBarB  ana  his? 
Ij^eir?.  3Ena  it  toaa:  liftetoife  Ijeia  6p  u?  (ana  fo  i^  mentionea  in  the  decree) 
that  the  l^ototfo  in  the  Statute,  totiich  etempt?  College?,  i?  onlp  intehbeb 
to  erempt  them  from  Being  refo?mea  Bp  Coinmitnou,  But  not  to  refirain  €*ift? 
maOe  to  them* 


Devife. 


Hemes  Charitable 
Ufes,  149- 

Chuinc.  Srar.  4?  Eliz. 
oi  Charitable  Ufes. 


(    184) 


Collifon's  Cafe. 
P.  1  y  Jac. 


A  Deed  of  Bargain 
and  Sale  enrolled  af- 
ter Death  of  the  Bar- 
gainee.    1  Brnl.  33- 
Lane  3?.    Jenk.Cenr. 
199.  i-Cr.  2 1 7-  2  Cro. 
408.  m.    Poit.  222.    1 
Roll.  617.  m.  27  H.  8. 
cap.  16.   Cr.  Car.  1 10, 
118.   Ow.  69,  149. 


!  Co.  99-  a« 


&Inft.6*7f.    Cr.Jac. 
52,73.  Cro.  110,218. 
Latch.  157.   2.  Cro. 
J 3 •  4°9- 


COllifon  1  y  H.  8.  beBifcb  an  ^onfe  in  Eltham  in  Kent  to  Lettice  Big  Wilt 
fo?  Sife,  ana  after  h<*  3?cath  mabe  John  Bricket  ana  other?  feoffee? 
(a?  fje  caUeO  them)  in  the  fata  ^oufe,  to  Keep  it  in  Separation?,  ana  to 
ficjtoto  tSjc  reft  of  the  $?oSt?  upon  Separation  of  certain  $igfctoa??  there. 
Collifon  ana  his  IBifc  are  bcaO ;  ana  the  ^oufc  is?  aefcenocfi  to  one  Oliver 
Rolt  an  infant.  €hi?  Cafe,  Being  in  the  Chancerp  Bettoccn  the  ^arifhioner? 
ana  Rolt,  toa?  rcferreB  Bp  the  Court  to  me  anfi  Tanfield:  3inB  toe  refoltocb 
clearlp,  that  it  toa?  toitljin  the  I&eliff  of  the  Statute  of  43  Eliz.  fo?  though 
the  ©cnife  toere  utterlp  tioih,  pet  it  toa?  toithin  the  3©oja?  (Iimitea  ana 
appointea  to  charitaBle  Hfc? :)  <©thcrtotfe,  if  he  toere  an  infant,  SEuna* 
tich,  02  the  line,  that  crane  it,  o?  that  one  appointea  that,  that  toere  not  hi? 
oton  to  ehariraBIe  life?. 

(  1 8f  )  Dimmock's  Cafe. 

Pafch.  iy  Jac. 

Thefe  came  out  of  the  Court  of  Wards  to  us. 

I*  <&  toa?  founb  Bp  ^nQuiRti°h  after  the  ©eath  of  &ir  Henry  Dimmock  tit 
Com.  Warwick,  20  Decemb.  ;o  Jac.  that  one  Bull  anB  Wilcocks  fiia  Bp  3n> 
Benture,  BatcB  3  July,  31  Jac.  Bargain  anB  fell  the  fll^ano?  of  Pye  to  the 
fata  *§>ir  Henry  ana  lu£  ^cir?  fo?  a^onep,  anB  that  he  Biea  4  O&ob.  1 ;  Jac. 
ano  after  hj£  ©eath,  anb  not  Befoje,  that  i?  to  fap,  23  ejufdem  Odob.  the 
©eeb  toa?  inrolIeB.  ^InB  that  Anne  Dimmock  toa?  hi£  Cou0n  anO  J^eir, 
ana  of  full  3£gc ;  anB  that  the  Slc)ano2  too?  h°lBen  in  Chief.  3Unti  it  toa? 
refoIbeB  Bp  Montague,  Tanfield,  anB  mp  felf,  that  Anne  Dimmock  toa?  to  file 
SiBcrpj  fo?  toe  agrceB,  that  thi?  BiffereB  from  all  the  Cafe?,  that  are  put 
in  Shillye's  Cafe  of  ftecofierp  fo?  Fine  Executory,  Covenant  to  raifc  Uti$,  a? 
in  Wood's  Cafe  there,  anB  the  lifte,  tohere  the  dilate  Belt?  in  the  ^eir, 
though  quafi  Heir,  that  neper  toa?  in  the  3Hwe|to?i  fo?  thi?  upon  the  Sn™l* 
ment  fettle?  in  Eato,  a?  Bettoecn  the  bargainer  ana  bargainee,  ab  initio, 
upon  the  ©tatutc  of  27  H.  8.  of  &fe?,  tohich  Both  join  all  the  £tate?  to  the 
8fe?  ipfo  fado  :  Onlp  the  Statute  of  Enrolment  fap?,  that  in  that  Cafe  it 
(hall  not  Belt,  ejecept  the  ©eeB  fie  inroIlcB.  Jbo  that  if  it  fie  inroJlcB  it 
both  Befit,  not  Bp  the  Statute  of  Enrolment?,  But  fip  the  d&tat.  of  We0 
p?efentlp.  Set  it  toa?  ogreeB,  that  the  ^Bargainee  cannot  Bargain  anb  fell 
unto  another,  6efo?e  hi?  oton  ©ceb  fie  inrollcb,  a?  toa?  jubgeb  in  Bellingham's 

Cafp*  P     u 

3  Burchers 


Sir  Ralph  Burcher's?      Earl  of  Bedford  verf.       7 

Cafe.  S  Bijhop  of  Exeter  &  Wilfoa.  $  * 37 


(  1 85  )  Burcher's  Cafe.  Lutmkk. 

S5Jr  Ralph  Burcher  bring  fcifeD  of  bitorrs?  3©aiio:£  in  the  Cotinfp  of  York  fenk.cem.599. 
holDcn  in  £i)iet  DicD  fcifeD  Anno  40  Eiiz.  ana  the  fame  DcfcenDrD  to  Wil-  Ky  •  nom^T 
liam  Burcher.    §£>?cfcmlp  after  rji.fif  ©rartj  if  toa£  founD  bn  S)isf  <2Mi£C  bcfo?e  Rates  rinagainftbim; 
Conimiai3nrr£  of  the  Countp  of  Middiefex,    that  the  fata  William  Burcher 
teas?  a  Hunaticfc,  ana  fo  haD  been  long  before  t^e  ©eatb  of  Jji^  father.,  ants 
that  ftc  toa£  fetfcEs  of  the  fame  ffl$ano?£ ;  anD  the  <22uec~n  grantcD  the  Cuffo; 
Dp  Of  him  anD  t}i0  SanDjSf  to  J>ir  Francis  Barrington.     3tftcr  tohicb,  42  Eliz. 
there  toja.sr  an  <®ffice  founD  in  the  Coisntp  of   York,  of  the  £-ciGn  of  ^ir 
Ralph  ;  hi£  ©cath,  anD  I^eir  ut  fupra,  anD  that  Ije  teas?  of  foliage;  anD  toe 
refoltoeO.,  the  JJing  toa£  not  to  haur  anp  Slpcan  itaug  in  thi£  Cafe  fo?  5©cs  ^j^'7^,  *e*ilw 
fault  of  Sitoerp  facD  0?  tcnDcreb ;  becaufc  no  Hachc£  couiD  be  itnputeD  unta  Kcfum^that  £heaw 
the  Ij^cir  being  Hunaticfe  before,  ano  etocr  fin^e  the  ©rati)  of  ?m?  SUnceffosgf,  WJUld ,ba^'Scd  « 
anD  the  Sachet  of  hi£  f  cUnD#  Qall  not  Hurt  him.    #thcrtoife  it  tocrc,  if 'at  !?KKS*r* 
anp  Cimc  be  haD  been  fans  memoria:,  Gnce  tfyc  ©cath  of  his  38neefio?.    3£nD  tumutfr. 
t&ere  tons?  fljetocD  unto  ug  rhe  lifce  ©ccrec  m'aDe  Mich.  10  Jac.  in  the  €afc  of 
one  Vaughan,   tohieh  a®  after.  3Htto?Kcp  of  tlie  IBarDS  fatD  toa£  maDc  as'  a 
decree  of  <2quitp ;    but  toe  rcfoItorD  affo,  it  Wag  a  gooD  decree  in  Sato, 
upon  the  fieafon  afojf faid ;  not  becaufc  the  fling  haD  fcifcD  anD  coinmitrcb 
bp  fo;tz  of  tlji  Sunacp,  fo?  that  toouID  habe  cbangeb  toil  ft  the  Jiing'js?  better 
(filiate,  fo?  it  ig  bam  fa?  the  litng  to  holo  fo?  default  of  lUbrrp,  than  fo? 
Sunacp. 

(  187  )     Edward  Earl  of  Bedford  again]}  William  Bifiop  of  Devon. 

Exeter,  and  Henry  Wilfon  Clerk  of  the  Waller° 

Church  of  Buckland. 
Trin.  14  Jac.  Roc  223  j. 

EDward  Sari  of  Bedford  b.'ougfit  a  Quare  Impedic  again!!  William  15i(Sap  @#*re Imted- cannot 
Of  Exeter,  anD  Henry  Wilfon  €\tx\\  t"02  tfje  Cljlirctl  Of  Buckland,   anD  con*  Mother  againft8^ 
bepeD  unit?  iitnvfelf  tljc  38  D  too  Won  in  Cail,  anD  tijen  ftetosf,   £i?at  Jje  granteD  J?me  Defendant,  snd 
tbe  nejrt  -?i\3aiDance  unto  one  Walton,  anD  orgcr^  5  anD  t&at  tlje  €lmtl)  Uoi;  dcarDCe  fwinchA  Em. 
ittti  bp  tp  vDt'ati)  of  Wheeler ;    anB  tliat  tiyt  Ranter  pjtfcnteD  John  Hopkins,  s?~-  H«t.+.  Noy  10, 
tof)0  toas  aDmitteD,  $c.  ana  Dieo,  anD  fo  ic  pntain^  ro  Uim  to  pjefent,   anD  Pott-l8+- 
tfjc  ©efenDanr^  DtffucbeD  bjim    Co  ilji^f  the  ©efcnDants  pleaDeD,   tfiat  be^ 
fo?c  tl)i^  ^urc^afe,   tfiat  ig  to  fap,  in  May  10  Jac.  tfye  plaintirT  &i&  pur* 
cftafc  a  Quare  Impedit  agatnU  tfyis  25iff)op  '©rfciiDant  of  il)e  fame  CDurcij ; 
toftercunto  tfje  TSitljop  apprarrD,  anD  ttyc  plaintiff  DcdarcD  againfi  bjm, 
anD  contocpcD  unto  himfelf  the  SilDfcotofon  in  €ail,  anD  tnat  tlje  €r}urcf}  be- 
came tooiD  bp  ii)C  ©catf)  of  Wheeler,  anD  tJjat  pe  pjcfenteb  John  Hopkins,  tolja 
\xmg  aDmittfD,  tjc.  anD  DieD,  and  fo  it  pertain^  to  ijim  to  pjefent;    toljere^ 
unto  tlje  25ift)op  3Menbant  impackD,  anD  abci-jsf  tijat  it  ig  tfje  fame  <gail, 
tijefame  Hopkins,  ti)e  fame  3iltooibance,  anD  tijz  fame  ©iflur&ance,  to!)ere^ 
upon  both  $L<tton0  are  bjought.    3CnD  tftat  tf)c  fitff  3aa:ion  DepcnD^  pet  not 
DifeontinucD,  DifcuffeD,  no?  DctcrmincD;    anD  DemanD^  ^fuDgment  of  tlji£ 
later  l©?it  purcbafeD  (a  little)  to|)ercupon  tfie  plaintiff  noto  Declared,  ljang= 
ins  BM  firff  aia?it.    €&c  paintiff  replied,   t?;at   after   tt}c  •purcfjafmg  of 
tlje  firfi  o?iginaI  Wlit,  t^at  i$  to  fap,  tbe  fi'vtft  3?ap  of  December  Anno  12 
Jac.  the  fame  €f)urc&  being  fiill  tooiD,  anD*  he  jlill  feifcD  of  the  JUDtootefon  in 
€ail  (afS  afo?efaiD)  pjcfcntcD  one  Henry  Curtis  hi£  ClcrK  to  the  25iu)op, 
p?aping  him,  ^c.  torjo'refufeb  him,  tohicij  i$  the  ©tlrurbanrc,  toherrupon  \ 

he  noto  Declared;  anD  traberfe^  toithout  tljat,  tfjat  it  toas?  ti\c  fame  ©iffur* 
banre,  tohereupon  bottj  3£ttionsJ  toerc  bjough't,  anD  upon  tftijS  the  ©efen? 
Danta  DrmutrcD  in  Sato:  3£nD  in  the  SnD  of  Eafter  €crm  15  Jac.  after  feme 
3flrgument  at  TB»at  bcfo?c  haD,  toe  all  agrecD,  anD  %  p?onounccD  the  SuBg» 
ment,  tl)at  tl)i£  JIDcit  ought  to  abate ;  fo?  tljough  there  muff  be  a  5© t Burs 
bance  naturallp  to  maintain  the  ^fiction,  pet  the  principal  Sffea  of  the  &uit 
i$  to  gain  anD  rrcober  the  ^?efcntation.  3fliiD  therefo?e  fo?  the  fame  Ching  Hutt  Accord, 
pou  ftjali  not  habe  ttoo  ^»uic^  at  once.    3EnD  here  toajef  a  ©ifturbancc  laiD 
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Pro&or  verf.         ?     Morton  verf. 
Darnbrook,  and  others.^  Orde,  and  others. 


Co.  L-  139.  a.  7  Co. 
27.  b. 


Star-chamber. 
Ebor. 


Bill  in  Star-chamber, 
hath  fhew  oi  Felony. 


Murder  upon  a  Riot. 


in  U)e  fomier  £uit,  anD  tt>c  SittooiDance  of  tbe  fame;  fo  tbat  tbe  neto  ^iHur* 
bauce  betted  not  ti)e  <£afe  fo?  tfjc  plaintiff.  IPcfibcsf,  tbf  Mature  of  a  Quare 
Impedic  is?  to  be  final  upon  $on(iut  0?  ^ifcontinuoncc ;  but  t§i$  Way  toere 
to  Defeat  tbat -y  fo?  t()c  plaintiff,  not  If atoing  bi£  fo?mer  £uit,  map  b2tng  a 
ncto  one.  %no  bp  tbe  fame  iftcafon,  OTtocntp,  tuijicfj  tocte  an  intolecable 
deration  agaiuff  little  of  Sato ;  anD  tbe  booing  of  a  into  vJDcfcnDaut  to  tbe 
fojnicr  nmcnDjs  net  tlje  Cafe;  fo?  fiill  t!)rrc  are  ttoo  Depending  againft  one 
fi^an.  <©rbcrtai!e,  if  f)ig  ntft  Quare  Impedic  toere  againft  3Tcn,  bn  abbing 
another  to  ttjrm  be  intgijt  rjatoc  a  neto  Quare  Impedic,  anb  fo  in  infinitum; 
but  be  map  babe  a$  manp  as?  tje  toill  againft  fetocral  perfong. 

(  188  )     Sir  Stephen  Pro&er  againfi  Darnbrook,  and  others. 

P.  1  j  Jac. 

1$  tJ)c  ©rar; chamber  in  a  £>uit  bcttoeen  £ir  Scephen  Procter  plaintiff, 
Darnbrook,  Armirage,  anb  manp  otbers  ©cfen&antg,  fo?  bitoets',  but  fpe* 
fiallp  fo?  one  I)o:nbIe  SSior  committeb  bp  tbcm  all,  in  Beverly  Moors  about 
SeaD^teo^hs?  ano  felling  of  iBoo&s?  about  tbcm;  becaufe  it  appcarcb  upon 
the  Rearing  of  tlje  <Caufc  in  Part,  tbat  it  teas5  bepofeb  bp  Ditoers?,  that  one 
Wecheral  Obicb  toajs?  gricbouflp  burr  in  tfji£  slitot)  bib  bie  toitbin  rfi?ee 
Sl^entbs?  after :  5CnD  being  bcfo?e  an  able  28=>an  faiD,  be  tooulb  Cbarge  one  of 
tbe  Rioters?  toitb  §i0  ©catb.    23p  #?Dcr  of  tbe  Court,  toe  tfje  tteo  €bieE 
^uftires?,  together  toitlj  tlje  rfffc  of  tbe  Subgcg  co»ubercD,  tobctber  it  toere 
fit  to  pjocteD  bere,  anD  rrfoltoeb,  tbat  tbe  Cafe  appearing  fbtts?,  it  ejrcecbcb 
tlje  Capaeitp  of  tbe  Court,  anb  toast  of  Dangerous?  Confequence,   tfiougb  it 
tocrc  laib  but  a  ftiot  in  tbe  25iII,  fince  it  fell  out  to  be  liuelp  to  be  a  %%ik? 
bcr  i»  tbem  all  bp  tljofe  pjoofs?,  tlje  ratber  becaufc  tbe  P?oofs?  toere  reaD  bp 
tbe  plaintiff  bimfelf,  anb  bis?  Sntmcgato^p  tenDeD  to  tljat  <6nD,   anb  be 
bimfelf  bab  pjofecutcb  it  as?  a  Q^urDcr  long  Once ;  anb  tfjcrtfoje  toe  fytlb  it  fit 
tbat  be  f§oul6  be  o-Dereb  to  p?eftr  bis  23iU  of  fl^urber,  anb  bring  |is?  ©Kit* 
neffe^  together  at  tfte  ncrt  %fti$c0,  anD  titjete  tji.sf  25iII  anb  €biDence  to  be 
gitoen  in  open  Court  befo?e  tbe  Suffices  of  SCffi^e  to  tbe  great  ^.nqmtt ;  anb 
tben  if  tbe  13111  toere  founb  to  p?ocecb  as?  fo?  felonp,  if  not,  to  return  bi* 
tber  again  upon  tt^z  JJiot,  anb  to  be  fo  bcarb. 


Ejefliom. 


pi  Scaccario. 

£%uo  minus. 

I  Buht.  J8,  ioj,  12.?. 

1  Brownl.  1  jo. 
Jenk.Cent.  298. 

z  Cvo.  254.  Yelv.  211 

2  Roll.  604.    2Cro. 
21,  150.   1  Syd.  161. 

3  Keb.  279.   p.  30. 


County  Palatine  of 
Durham,  Trial  there 
out  ot  the  Exchequer, 
and  Certificate  iron) 
thence. 


(  189  )    Anchony  Morton  againfi  Thomas  Orde,  and  ethers. 

Nthony  Morton  b?Otigbt  an  Eje&ione  firms  againfi  Thomas  Orde,  anb   0* 
rbers,  fo?  3lanb  in  Morton  in  ttje  Countp  of  Durham,  as?  ^cbto?  to  t%t 
lling,  Quo  minus,  &c.     3£nb  tlje  ©efenbant  pleabcb  not  <5uiltp,  &  de  eo  po- 

nic  fe,  &c  Ec  prsd.  Anthonius  fimiliter  Jo.  fiat  inde  Jur.  Ec  quia  exit  pra:d.  fupe- 
rius  jund:.  per  homines  de  vifne  de  Morton  in  Com.  Dunelm.  prsd  fubi  Breve  Do- 
mini Regis  non  curric)  &  non  alibi  triari  debenc;  Ideo  quoad  triandum  ilium  f^e- 
cordum  loquela  prsd.  mandetur  Epifc.  Dunelm.  Sc  ipfe  ulterius  mandet  Juftic.  in- 
fra libercacem  ilium  idem  Recordum,  ita  quod  ilium  habeat  ad  prox.  Curiam  apud 
Dunelm  prrd.  prox.  tenendum,  poftquam  idem  Recordum  fibi  deliberacum  fuerit 
ad  verificacionem  prsd  exit,  ibidem  faciendum,  &  dies  dac.  eft  tarn  querenci  quam 
defendenci  tunc  ibm.  &c.  Ec  cum  verificatio  exitus  ibm.  facSt.  fuerit  quod  tunc 
praed.  Epifcopus  Recordum  loquete,  praed.  cum  toto  eo  quod  in  praed.  Curia  prox. 
fac5t  fuerit  Baronibus  hie  mittat  ad  cercum  diem  quern  iidem  Jufticiarii  partibus 
praed.  in  eadem  Curia  hie  praefiganr.  3!!nb  t^CU  fOllotoS?  t^t  25lfbop's?  Certificate 
tbus'j  Ego  Gulielmus  Epifcopus  Dunelm.  Baronibus  de  Scac.  certifico  quod  fecun- 
dum  tenorem  brevis  Domini  Regis  de  Mittibus  mihi  diretft.  &  huic  Recordo  annex, 
ad  Curiam  Domini  Regis  rent,  apud  Dunelm  die  Luna?  26  Julii  Anno  Regni  Regis 
Jac.  n.  coram  me  pra:fac  Epifcopo,  Jac.  Altham,  &  Ed.  Bromley,  &c  Jufticiariis 
Dom.  Regis  in  Com.  Dunelm  &  Sadberg  exiften.  prox.  cur.  Sic.  Poftquam  idem 
Recordum  mihi  deliberatum  fuic,  mandavi  idem  Recordum  eifdem  Jufticiariis  Dom. 
Regis  ad  verificationem  exit.  &c  %nti  tben  u)eto£,  tftat  tbe  fame  "Sbaip  t^e 
parties?  came,  anb  tbe  plaintiff  p?ape a  fibi  fieri,  quod  lex  fuaderet,  &c.  3Cnb 
COmmanbmeilt  teas?  gitoen  to  tfjc  ^>bcriff3  quod  venire  fac.  ad  horam  primam 

poft 


'  Norn's  verf.         ? 
Gawtry  HiindredS 


pod  meridiem  ejufdem  Dei,  <duodecim,  &c.     31  nd  that  then  rjjc"  $>artic£  tame, 

and  tl5c  Sheriff  returned  his*  mivtt  fetlicd  toitlj  a  3?rinncl  *'  but  the  'Slurp 

came  net,  and  fo  it  bjag  continued  Bp  Habeas  corpora  from  ©ap  to  ©ap  'rill 

the  8  of  Auguft,  Anno  12  Jac.  and  then  tiJjc  3iurp  palled  and  founD  the  <£>efch> 

danto  4Builtp,  and  affefjed  ©ammagesJ  and  Co  fts?,  and  tfse  Sluftirc^  p?cfinb 

O  ©ap  to  the  parties?  in  Oitab.  Mich,  tunc  prox.  futur.  coram  Baronibus,  &c. 

Ad  quern  diem  ego  prsefatus  Epifc.  Recordum  prxd.  cum  tbto  eo  quod  inde  in  di&a 

cur.  apud  Dunelm.  faft.  fuir  Baronibus,  &c.    juxca    tenorem    brevis,    &c.    mi'trq. 

thereupon  ^luogmcnt  toag  giocn  fo?  tfje  pawtiff,  and  a  IBM  of  ©crd^ 

fijougfit,  and  one  <Q.vvo;  xoag.  affignsd  ;  that  it  teas  not  confeffed  that  ttje 

Caufe  could  not  be  tried  bus  at  Durham,  as  it  is?  iu'co  in  Cafcst  of  Challenge 

ftp  the  plaintiff  to  tijc  Sheriff,  to  mitotic,  it  to  the  Conner.    "But  it  toa£ 

auftoered,  that  that  toas?  Scatter  of  niter  ^urmifc,  ana  therefore  required  the 

Ccnfcificu  of  rbe  ©cfendant ;  but  this*  toas*  Scatter  apparent  to  the  €&mt, 

anb  therefore  the  Court  Ex  officio  Did  3Jltoard  the  ltDjit  ut  Pupra*.    ©lit  th't 

chief  iSrrib  tohereupon  it  tons?  infilled  toa&   tjijnt  ffje  Mittffmis  is?  to  tfjfe  23i* 

$,op  ut  ipfe  ukerius  mandet  Recordum  Jufticiariis,  &c.     $0to  it  appears*  6p  bis"  Au^'ity  and  tei 

Certificate,  tljnt  be  luas*  one  of  the  Sufftce'0  htmi'clf,  fo  that  he  coulo  not  fens  £ft  .5n  °ne  Aa' 

the  Kccojo  to  foimfclf  •  ana  XMset  ti)ig  Certificate  Varied  from  fojmcr  |3jere*    cu 

dent£,  tohic&  aid  neber  mention  tftat.tbc  SSifftop  teas*  a  Suffice  I)imfelf. 

$oto  this  appears?  to  be  tfje  lattice  cber  fince  the  «£tat.  of  27  H.  8.  toljiclj  Cap.  1*. 
toon  from  the  SMffcop,  and  ga'oe  to  the  Sitng  the  Rafting  of  the  3[uliice£ 
There.  23ut  #ct  nottoitftflanbing  the  jro^rn  of  tlje  Mittimus  i0  continuco  ta 
t'ae  T5ifi)op,  tpf  be  fljonio  (tub  ta  ti}c  Siisfficej?  ag  &efo?e  3  onlp  tjjcp  ore  noits 
calUD  tlic  king's?  §ittft!Cf£,  toljicfj  tljcp  teac  not  6efo;e.  3Cno  it  fccii^  tfjat 
tfjc  Mittimus  migfjt  iycll  endugn,  upon  the  Statute  27  H.  8.  f)anc  been  oircctcti 
to  tfjc  Suffice^  tbcmfelbciaf  imincQiatc;  anD  pet  th\#  IBap  affo  map  be  gooo, 
1  becanfc  tjjc  Statute  Directco  no  Alteration  in  tijat  ^oint,  anb  tfje  pjcccbcntss 
tfaMc  continued  fo  •  no\B  it  appear^  alfo,  tljat  tlje  215iO)op  i#  tfje  firfi  2l?an  in 
ComniifTion  ti)it^  tlje  Slubgcs!  etocr  fince  tfje  Statute,  fo?  l^onour^  fane,  fci 
tfjat  toe  ^ubaanccof  Certificate^  fjabc  cber  been  in  <£ffccf,  a$  noto  tijiiS  i.ef; 
fabing  t^at  tfje  25if{)op  fjatbnot  namcD  ftimfelf  a  f\iiftitz  crp?eflp,  a.s  in  tl)ig 
tie  Dotfj.  thereupon'  Montague  €hki  "jMttiti:,  anb  mp  fclf,  after  ffeating  of 
fome  Silrgument^  rcfoIPed,  tljat  tlie  Certificate  i»a^  toell  enougf,  anb  rfjat 
tfje  Z&Olbg  mandavi  Recordum  Jufticiariis,  frag  no  mo;c  in  02ft'r ct,  but  habui 
Recordum  coram  Jufticiariis,  tofjicl)  toasf  truci  Sfino  foe  bjougfot  tfje  Mito^b  in? 
to  tfje  Court,  ftolocn  befo?c  bimfclf  anb  otljer  ^nttuegi,  3flnb  tgjougftt  the 
^oceeoing^  iijcrenct  all  ad  prox.  cur.  but  upon  manp  3dbjourmnent|  it  toag 
Jwell  ennugft:  23ut  tlje  0eco?b  muft  be  beliuercb  into  the  Court  nert  after  it 
ig  receibcb_,  anb  tften  to  pjocecb  ag  it  map ;  fo?  all  cannot  be  finifljeb  at  tlje 
firft  Coiirt,  anb  fo  toe  reported  to  tne  Jio^b  ileepcr,  anb  2tb?b  €reafurer  in  -o  i'n.. 
tlje  €rcljequer  Chamber,  anb  fo  3Iu&gment  toa^  affitmeb. 

(  19C5  )  Morris  again/}  the,  Hundred  of  Gawtry^ 

Hill.  14  Jac.  Rot.  431. 

N Orris  Bjo'usnt  ri  IB?it  tipoh  the  Statute  of  ^ue  anb  €rp  agathlt  tfje  ukekcr.    .       , 
^unb?eS  of  Gawtry,  anb  tfje  JSobbcrp  toas*  laib  ag  it  toa^  inbeebj  9  ^ 8J|- '  Brn   s 
Odob.  13  Jac.    3Snb  tlje  Tefte  of  tlje  J©?it  torts*  9  O&ob.  14  Jac.    3£nb  after  a 
IDcrbict  fo?  tfoe  plaintiff,  it  lunar  mooeb  bp  Harvy  tfjat  tlje  i©?it  toa£  not 
brought  toitfjin  tfje  |?ear  after  tbe  j^obberp  committcb,  tofjich  arc  tlje  ncrp 
yHK02b.^  of  tfje  Statute 27  Eliz.    %nb  it  bjag  agrccb,  that  in  the  Cafe  of  Pro-  i Co.  i.b.iLeo.  184". 
tedion  the  fear  ff)ou!b  be  countcb  from  the  ^Bnv  of  it)e  ©ate :.  3Jlnb  fo  in 
^ecbg  eurolleb,  tlje  ©ap  of  the  ©ate  fholl  not  He  countcb  anp  #art  df  the 
fir  U©ontfts*.    2llna  Suffice  Warburton  held  nt  fo  alfo  in  th_ig  Cafe.    23ut  S'u- 
Jhce  Winch  and  SI  tocrc  of  a  contrarp  Opinion,  in  Ca'fcs?  that  depended  not 
upon  Mrttingg  Dated,  but  upon  €imc  to  be  reckoned  from  3£ctsf  done,  ag  in 
thisf  Cafe  from  the  fJobberp  committed,  l«l)ich  muft  be  conferred,  bffld  done 
upon  tfje  nintl;  of  Oftober,  13  Jac.  and  tljerc  cannot  be  ttoo  ninti)  ©apit  of 

X  2,  CXftobsr 


Thornton  i>erf.  ~>  "Golt  #•  Glover  verf. 

l4P  Jebforh  S  Bifl°P  °f  Coventry  &  Lichfield. 


O&pber  in  one  Seat,  anD  he  might  hatoc  brought  tjig  Action  the  fame  iitfi 

3?op i  Itsirfjout  Doubt.    3tnb  though  it  is  true,  that  a  £>ccD  map  be  inroHcd 

the  berp  ©ap  of  the  ©ate,  pet  that  is  Dp  fleafon  of  the  ^fnterit  of  rtje  Jlato, 

n  Eiia.  Dyer 286.      flnD  not  bp  the  letter.    %i  a  SIcafe  be  maDc,  from  ttjc  Robing  of  the  Hcofe 

£j«s/OTe  f;>w.e.       it  talteS  €ffctt  p?cfentlp  ttjc  fame  ©ap,  bjhettjer.  it  be  Dated  o)  no:  J>o  if  thx 

co.L.46.'b.CDjer.    23argain  anD  J>alc  be  not  Darrd,  tlje  Or  S^onthS  muff  be  rccftoneD 'from  tijc 

w8- 1>-  ©elibcrp.    3inD  though  the  partp  robbeD  Dcferbc  flclicf  and  pitp,  pet  a.* 

gainfi  trje  ^unDjcDsf,  inhich  arc  innocent,  it  is  a  beep  penal  Halo  *   anD  fa 

she  plaintiff  coulD  not  fjabc  ijis  ^uDgmcnt. 

gare,  (  I9I  )  Thornton  agalnfi  Jebfbn. 

Hill.  14  Jac. 

iCr.zia.  jCr.ifi,  '-pHornton  b?oug!jt  an  SEttion  of  the  Cafe  againff  Jebfon,   anD  Tatb,  that 
"roi!.».  Yeiv'.89o.     -*-    bd!)cre  he  Mag  a  Carrier,  anD  a  S?an  of  horn  ft  jfanie,  that  the  ©efen* 


Accord.  "  bant  JjaD  faiD  of  him,  that  he  teas  a  common  S&arrctcr.    $om  lue  lucre  of 

common  Banner.     Opinion,  that  if  tfjore  lBo?DS  lucre  rpoRcn  of  a  Sufti"  of  |t>fore,  oj  publicfe 
iauSamu  Vr«u".  59  #ft"i«r,  o?  of  an  gitrojnep  o?  the  like,  tljat  thep  UjouID  bear  an  2taiau. 

(  192  )        De  Termino  San&i  Mich.  Anno  13,  14  Eliz.  , 


4Le.  118,109.  TnEndloes  dd.  l'opinion  del  Court  in  eeft  cas ;    Roy  feife  d'un  Manor,  a  que  Ad- 

£j  voufon  eft  appendant,  eftrange  prefent,  &  Ton  C'erke  eins  per  fex  mois  nient 

v.  16  £  ?.  F-  Slxfe    conufant  al  CounceU  !e  Roy,  Sc  puis  le  Roy  per  fes  Lettres  Patents  grant  le  Manour 

imped.  6i.  Mo.  338-    ou  ej  Advoufon  a  eftrange  Encumbent  devy  fi  le  grantee  poit  prefent  eft  le  Queftion, 

'  z^°  &  fuit  tenus  per  Curiam  que  il  poit,  ear  l'Advoufon  fuit  touts  dits,  appendant  &  lo 

inheritance  de  ceo  p*fTe  al  grantee.     Car  fi  common  perfon  foic  feife  d'un  Manour 

a  que  Advoufon  eft  appendant  &  eftrange  prefent,  &  fon  Clerke  eft  eines  per  6 

mois  ore  l'Advoufon  eft  difappendant  tan  que  l'autre  ad  recontinue  ceo  per  breve  de 

droit  l'Advoufon  mais  neft  iuent  in  le  cas  del   Roy,   car  homme  ne  poit  mitter  le 

KifngPay«  he°maye    R°y  nors  ^e  poffeflion  per  prefentment  ou  ufurpation  j    mais  le  patentee  ne  ayera, 

grant  the  Advowfon,    Quare  Imped,  del  premier  difturbance,  car  ceo  remain  in  le  Roy  pur  ceo  que  le 

If^Acco  5'"  Tco^'o.'  ^°X  na^  donne  ceo  efteant  chore  en  Accon.  fi  non  que  il  fait  afcun  mention  de  ceo 

a.  '2  Cr.  si,  115.        en  fon  grant.     Et  fuit  agree  que  le  patentee  avera  le  prochein  Avoidance,   &  en 

Quare  Imped,  ferra  fon  title  per  le  darrcine  prefentmenc  de  Roy  fans  faire  mention 

de  presentment  del  eftrange. 

(  19;  )  Commendam  Cafe. 

<^  Imptd.  John  Cole  &  Glover  agalnfi  the  Bifhop  of  Coventry  &  Lichfield. 

Mich.  10  Jac.  Rot.  2642. 

Moor,  f.  g93.  j  Ra  "tOhn  Colt  anD  William  Glover  bnng  a  Quare  Impedit  againff  Richard  'Bifljop 
cent''oPo  ' winch  J  o£  Coventry  a«D  Lichfield,  of  a  ^2efentation  to  the  Church  of  Clifton 
En?.r«;?r&  67fi.L  Camvill  •  anD  DeelarcD,  tfjat  one  John  Standley  <efqinre  InaiS  fcifrD  of  tfje  2lr?a^ 
Latch.  Z49.  11  h.  s.  J10?  0f  clifton  Camvill  anD  Hampton,  mith  tfje  3£ppurrenance£,  to  tDtjich  tfje 
Afford.  3£DtooVDfon  DiD  belong,  anD  DieD  feifcD,  nnD  it  DcfrenDcD  unto  Elizabeth  anD 

The  great  cafe  of  the  ifabel  htiS  3£auggjter0  anD  ^eir^,  anD  tfjm  b?ingeth  the  a?ano^  anD  ^Dboto^ 
Suer.Xmber';      fon  to  Herfey  anD  Moyle,  bp  tDfjom  tfje  ne jrt  SUboiDance,  4  E.  6.  toa£  grantcD 
adjourned  thither  ou?  to  tf)?cr«    9lnD  t[jen  tftat  iuhole  HitooiDance  came  to  one  of  thofe  tWe3  fcil.  to 
oi  the  Common  i  icai.  Geoffery  Walkenden ;  then  tt]C  <£i)wci)  afeoiDcD  bp  the  ©eath  Of  Humfrey  Stand- 
ley  3f»c«nibent.    !SnD  fo  Geoffery  Walkenden  p:efcntcD  William   Walkendena 
toho  toajsf  oDmitteD,  inttitiucD  anD  inDmtrD ;    and  tfjen  fyinprh  DoUm  the 
\Si}Qk  S©ano;  and  SflDUOUlfOil  to  Walter  Henningham,  &c.     SinD  Henningham 
entrf  D  into  the  tDljolc  Q^ano?,  cum  pertinentiis  ad  quod,  &c  anD  too^'  fcifrD  in 
<€ail,  anD  fofriftD  poftea  fcil.  n  Jac.  mode  a  4fcant  of  tfje  ncrt  ^iboiDance 
unto  Colt  and  Glover  the  plaintiffs,   anD  tfjen  i^e  Cfjurch  onoiDcD  bp  tfje 
^Deathof  William  Walkenden  the  ^Incumbent;  anD  fo  it  bflongeth  to  tfje  plain* 
tiffjsf  to  pjefent,  anD  abcrjsi  tfje  life  of  Walter  Henningham  tfje  <3;ni\to^. 

5  €fje 


Colt  &  Glover  pe%fi  ~? 

Bifhop  of  Coventry  &?  Ljchfield.£  *4' 


Cijc  ©cfcnDant  confefTetb,  All  the  tfonbepance  of  ttyz  SilDboUifon,,   anD  the 
heft  <&t&nt  of  tljc  ?t*?oiDance  by  Herfey  nnb  Moyle,  anD  t{je  ©carl)  Of  Stanley 
liic  3;ncum&ent  anD  ti?c  jpjefentanon  of  William  Walkenden,  anD  that  f)e  \va& 
aDinutco  anD  infiinuco  aceo?DingI».    Ipur  then  ije  pleaDcD  the  ^taf.  of  21  dap.  u. 
il.  8.  of  §pInraUtic^ »   anD  that  Clifcon  Camvili  bja£  a  23cneSce  toitfj  Cure, 
ano  abobe  8  $>oimD£  per  Annum,    anD  tljar  William  Walkenden  in  December 
3  Eliz.  tool*  tlje  benefice  of  Yelvertofc  in  tljc  County   of  .Northampton,   anD 
tt>a£  therein  aomittcD,  injlitutrD,  ano  inbucrctj.    %ub  fo  Clifton  Camvili  be* 
came  bcib,  anD  remaineD  ooio  <Cightccn  Months',  ano  fo  it  nccmcD  to  the 
<©uecn  bp  Sapfe  to  p:rfrnt,  anD  then  tlje  <£luccn  DicD,  anD  fo  it  Dotlj  belong 
to  tlje  fling  to  pjefent,  anD  thenplcaDcD  tt)c  Statute  of  2?H.8.  of  ©ifpcnfationjS  op.  ~-u 
at  large,  gibing  $otocc  of  ©ifpenfationto  ti)c  3£rcbbiff)op  of  Canterbury,  anD 
m  the  ©acarion  to  the  JBnarDsan  of  the  ^ptritnalticjj  ;  anD  then  pleaDctfj, 
that  in  November,  1610.  the  ©can  anD  Chapter  of  Canterbury  being  4&uarDian 
oE  the  ^pirinialtirjs?,  the  Jbcc  of  Canterbury  being  boiD,  after  examination 
of  tlje  CouftjS  anD  i©iialitie£  of  rtjc  faiD  2&ifiiop  tljcn  of  Rochefter,  noiu  <£lert 
of  Coventry  anD  Lichfield,  reciting  bp  their  5lctrer£  ^patents  of  ©ifpmfarion 
the  petition  of  the  ©cfritDant  then  being  'Bifftop  of  Rochefter,  nnD  <£Ic<j  23i* 
Irjop  of  Coventry  anD  Lichfield,  tohcrein  n  toatf  allcDgcD,   tlja£  the  faiD  231= 
fftopricft  of  Coventry  anD  Lichfield  tuatf  boiD,    this?  befene  tDasf  3fnfnrficicnr  • 
anD  that  he  ftelo  alreaDp  tljc  ticrto:p  of  South-fleet  in  Kent  in  Commendam  The commnd&s 
mith  ijisf  23ifl)0pjicft  of  Rochefter.    3£nD  therefore  to  pjobiDe  fo?  a  'Btfftop'£ 
MtaUi  atjD,  that  it  fljonlD  notbc  bilificD,  DiD  432nnt,   inter  alia,  ut  Redoriam 
de  South-fleet,  nee  non  ut  unum  aliud,  vel  plura  Curata,  vel  non  Curata,    Benefi- 
cia  Ecclefix  infra  Regnum  Anglia:,  cujufcunque  nominis,  qualitatis,  aut  dignitatis  in 
Commendam  itidem  obtinere,  acceptare,    &  recipere ;    ac  propria  fua  Authoritate 
capere  &  apprehendere  ;  ac  realem,  adualem,  &  Corporalem  poflelTionem  ejufdem 
abfque  Inititutione,  Collatione,  Indudione  vel  alia  quacunque  juris  Solennitate,  in- 
trarei  ac  omnes  Decimas,  proficua,  81c.    quamdiu  viverer,  &  dido  Epifcopatui  Co- 
ventry &  Lichfield  prareffet,  in  Commendam  tenere,  poflidere,  &  habere,  &  in  fuos 
proprios  ufus,  &  utilitatem  convertere  ;    ac  de  eifdetn  omnibus,   &  fingulis  integre, 
ac  pro  fuo  arbitrio,  libere  &  licite  difponere  poffir,    in  tarn  amplis  modo  &  forma, 
&  effedu,ac  fi  Epifcopatum  non  fuiflet  aflequutus,  ac  fi  eadem  in  titulum  Canonicum 
ac  cum  legitima  difpenfatione  poffiderer,  ac  in  eifdem  debitam  &  perfonalem  Refi- 
dentiam  faceret :  Ac  ficuti  veri  Redores  &  Incumbentesconvertere  poflent,  licet  non 
faceret  Refidentiam  5inD  then  grants  him  Ithc  IdobJcc,  pro  arbitrio  fuo,  to  rcltgn 
anD  change,  anD  ottyztS  in  their  place  propria  fua  Authoritate  capere,  appre- 
hendere, &c.  ut  fupra     31lnD  then  Difpcnfctl)  toitlj  Non-relidence,  tljot  |)c  ihoulD 
not  bp  aup  means?  be  CompclIeD  unto  it,  quantum  in  ipfis  fuit,  &  jura  regni  pate- 
rentur;  Canon,  decretis,  conftitutionibus  localibus  Stat,  five  Ordinationibus  Eccle- 
fiafticis  generalibus,  vel  fpecialibus,   etiamfi  juramento  Religionis,    vel  quovis  alio 
modo  confirmatis,  vel  corroboratis,  in  contrarium  non  obftantibus.     P^oblDcD  tfiot  tfmtijlaiiiii 
all  bj0  25cnefice^  of  all  ^o^t^  fijoulD  not  cjccc rD  tiro  ^unDjeD  a^orfes?  in  tljc 
JJing'iS  05ooh£.     2flnD  pjobiDcD,  quod  Beneficia  pradi&a  obtenta  vel  obtinendd 
debitis  non  fraudentur  obfequiis.     311liD  then  IjC  pleaDeth  tlje  liing'^  Confirma*  Conditions 
tlOU  02Dinarp,  8  Jac.  per  literas  fuas  figillatas  juxta  prsdictum  Adum,  &c.     <^hat 
|)e  tboiilD  enjop  all  Chings!  containeD  in  the  ©ifpenfation,  fecundum  vim,  &c.  Averments.' 
earundem  anD  tlje  ^Enrolment  of  t()e  ©ifpenfation,  anD  then  abcrrctlj,  that 
the  Cafe  of  tfjt0  ©ifpenfation  lua^  not  itepngnant  to  tljc  Italu  of  <*5od.  3CnD 
that  line  ©ifprnfation«J  teccc  ufcD  to  be  haD  at  Rome,  befoje  the  S©ahing  of  The Kingv  Prefcnft- 
the  faiD  2Cc£  bp  23ift)opgr,  ^itbjcct^  to  fting  H.  8.    5£nD  tljat  tljefaib  ©ifpen;  tion. 
fatmn  tuajS  not  againft  the  Statute  of  21  H.  8.   of  Non-refidency.    35nD  tfjen 
Ue  ftjclujaf,  that  he  toa$  tnaDe  bifhop  of  Coventry  anD  Lichfield  6  Decembris 
8  Jac.  concurrentibus  his,  &c.     3£nD  tljen,   that  tlje   Eitng   ratione  prarogativa* 
fuac  Regis,  per  lapfum  temporis  fihi  devoluti,  bp  hi^  letter^  \9atcntjSf  UIlDer  the 
great  ^Ctll  of  England,  DatcD  27  Martii  10  Jacobi,    ad  pradidam  Ecclefiam  de 
Clifton  Camvili  per  lapfum  temporis  vacantem,  &  ad  fuam  pracf^ntationem  fpedan- 
rem  prxfentavit  eundem   Epifcopurn,   eandemque  Ecclefiam  ei  commendavit;    Ita 
quod  eidem  Epifcopo  bene  liceret  didam  Ecclefiam  in  Commendam  obtinere,    & 
propria  fua  Authoritate  capere,  &  apprehendere  ;  ac  corporalem  pofleffionem   ejuf- 
dem abfque  Inflicuuione  Collatione,  lndudione,  vel  alia  quacunque  Juris  folennitate 
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iritrare;  ae  Decimas  &  Profieua  ejufdem  quamdiu  viveret  &  ds&o  Epifcopatui'pra:- 
effet  in  Commendam  tenere  Sc  habere,  juxta  &  fecundum  vim,  formam,  effedtum, 
&  tenorem  di&arum  licerarum  difpenfationis  licentiam  eonceflic.  Ad  quam  rem  ad 
debitum  effe<3urri  producendam,  Dominus  Rex  per  dictas  literas  fuas  Paccntes  Regi- 
am  fuam  fupremam  Authoritacem,  tam  in  fpiritualibus,  quam  in  temporalibus,  pra:ro- 
gativam  fuam  Regiam  adhibuit,  Virtute  quarum  quidem  literarum  difpenfationis,  & 
fpecialium  Literarum  Patentium  Domini  Regis,  idem  Epifeopus,  28  Martii  Anno 
Decimo  pradi&am  Eccelefiam  de  Clifton,  &e.  in  Commendam  acceptavit,  &  intra- 
vit  j  atque  earn  femper  poftea  hucufque  in  Commendam  habuit,  &  habet,  abfque 
hoc  quod  pra:di(5ta  Ecclefia  de  Clifton,  &c  vacavic  per  mortem  pradi&i  Guilielm. 
Walkenden  prout,  &c.  unde  petit  judicium,  &c 

<Sben  the  rMcnwnig  in  tljc  feconb,  that  fie  remains'  SBiftjog  of  Coventry 
anb  Lichfield ;  that  fie  bob  no  other  benefice  toitl)  Cure  at  ti)c  rime  of  rfje 
©ifpenfation,  But  South-rleet;  €ftat  Clifton  ig  a  benefice  truth  Cure,  anb 
that  that  Church,  is?  not  befraubeb  of  bis"  ^Biud,  fpcafting  nothing  of  South- 
fleet,  to  tDfjicf)  the  I9?obifi'on  foj  ttjc  Cure  bib  olfo  errenb. 

<€bac  he  nebcr  ftab  11102c  benefices?  than  ttoo  toitb  Cute,  fiucc  l}ig  ©ifprii* 
fation ;  anb  tl)at  r|jc  pearlp  3Daluc  of  nl!  his?  benefices",  qua:  jam  retinet.  ($otc, 
fie  fap£  net,  02  cber  hab  :  &o  the  Conbition  might  be  b?ohc  bcL>?r)  ej:'ceca£ 
not  tmo  £5nnb?cb  Sharks'. 

Cfjc  plaintiff  proteftando,  that  Walkenden  bio  not  crecpt  Yelvertofc.    3J|!fa 
ifjflt  fuc|)  ©ifpcnfatiantf  toere  not  hab  at  Rome  fo?  'BifijopjS  Uing  Henry  tfjc 
^igjjt^  ^uojctesf,  Bcfo?c  that  %'S,  p?ap£  Oyer  of  tlje  ©ifpenfotion,  Confir* 
mation  anb  ^)2cfcntation  focalleb. 
3(LnD-tficn  bcniur£  prout  modo  Sc  forma. 

(JsTfjcrc  toast  nebcr  S'ubgmcnt  in  Sato  paffeb  upon  tfjijsf  &inb  of  Commen- 
dam, though  it  fjattj  bcrctofo?e  receibcb  fomc  €*nfet  ;  anb  tf)eiefo?e  it  ftocb 
toitft  tlje  <*32abirp  of  tlje  Court  of  Common  jsiea.s?  to  abjourn  it  to  tfje  torches 
rjucr  chamber^  as?  to  tlje  general  Council  of  3XaU),  to  receive  ijcre  0  befiuiribe 
Sentence.  €cn  SU°SC£  babe  alrcabp  bclibcrrb  their  ©pinions?.,  tohat  3lubg? 
ment  tbep  tooulb  obtoife  to  Be  giben  in  tlje  Common  $!cas?  upon  this;  Cafe. 
#f  tofjiclj  Centtoo,  that  ig  tofapj  ^aron  Aithamanb  the  Chief  IBaron,  habe 
ijolben  the  Commendam  to  be  goob  in  Eato_,  anb  that  the  Coinmenbato^tesf 
plea  is"  goobi  38nb  of  the  fame  Opinion  toa^  Montague  the  Chief  puffier, 
that  the  Commendam  toafli  goob,  nottottfjfionbing  anp  OErception  ;  anb  iha£ 
cither  upon  the  Statute  0?  bp  the  $iing'£  biffinct  %cti  ag  confiding  of  it  felf.  3fi»b 
th«r  therefore  3fubgmcUt  ought  to  Be  giben  fo?  him,  rftat  ig,  foj  tlje  ©cfen^ 
bant.  'Stoo  othct^,  tljat  ig,  Sfufiicc  Doderidge  anb  Winch  tocrc  of  Opinion, 
that  3Iubgmeni  ought  to  be  giben  neither  fo?  the  plaintiff  no?  fo?  the  ©e? 
fenbant,  but  fo?  the  ^ing  5  pet  tljeu  conbemn  the  Commendam,  ag  bcib  in 
Sato.  €he  otijer'  fix  h^be  alfo  eonbemneb  the  Commendam,  but  thep  babe 
concfubcb  that  31ubgment  ougljt  to  be  giben  fo?  the  plaintiff,  ^tub  neither  fo? 
Ihe  SMenbant  no?  ttje  J$ing  *  anb  of  the  fame  (©pinion  am  %t  that  ^iubg^ 
ment  ought  to  be  giben  foj  the  ^Diaintiff* 

l5oto  to  the  Cafe,  tohich  S  bibibe  into  four  main  d&ucftionsf,  tohereef  th?ee 
me  bertoccn  the  ^laintirT  anb  the  ©efenbant.  5£nb  the  fourth  ig  bettoccu 
tlje  fling  anb  both  ^artieg,  plaintiff  anb  ©cfenbant. 

€fie  fitff  <3uc(iton  ig,  W^etf)ev  tfite  Commendam  be  goob  in  Sato  upon 
the  Statute  of  2f  H.  8.  sap,  21.  6p  toh"5  Statute  it  mufi  ffanb  0?  fall,  be* 
ing  g?ounbeb  upon  it,  anb  mabc  in  thig  f  02m  j  that  ig  to  fap,  either  bp  the 
SHrchbiihop  of  Canterbury,  0?  in  ©acation  bp  the  ©can  anb  Chapter,  ag  thirf 
ig,  toith  the  &ing'£  o?binorp  Confirmation  appointcb  bp  that  3fi£t#  3tnb  % 
fiolb,  tljat  tlji^  Commendam  tljUiSf  confibcrcb  ig  boib  in  Sato, 

€he  feconb  <f5ueffion  is?,  3©fjctfjcr  tfje  feberal  anb  bifiinrx  3£rt£f  of  the  &ing 
bp  hi^  feconb  2ctter0  patents?  (b^c  caHcb  \\ig  g>?cfentatioh)  being  ni.o?c 
than  is*  iremiircb  bp  the  faib  %*  of  z?H.  8.  upon  Connberanon  of  all  the 
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parts'  of  if,  Do  amount  to  an  immcbiate  Commendam  maDc  Up  trje  fling 
bimfclf  JmbffantiPe,  fianDing  of  it  fcif ;  o?  Do  fo  DepenD  upon  tf)c  former 
Commendam  of  trjc  ©can  anD  €baptcr,  a$  if  trjat  fall,,  tfji0  mull  fall  too,, 
3nD  in  trjitf  3  holD,  tbatit  is"  not  a  ^?imarp  o?  ^ubflfantibc  43?ant;  but 
is  in  it  fcif,  anD  ti)c  &ing'jj  3,'ntcntion,  fo  DcpcnDmt  upon  tljc  ottjec,  ttjar  it 
mu|l  liana  o?  fall  toitfj  it. 

Cfie  tbirD  <£Jucrrion  i0,  OTfiftfjcr.  tfji£  Commendatory  be  (utt)  a  gDofFefTb?  of  The  thira  maiia 
tfjc  Q5encfice,  ag  map  be  bp  tlyt  Statute  of  2y  E  ;.  cap.  7.  0?  bn  trie  <JTom«  point" 
mon  Sato,  interplraD  toitrj  tfjc  patron  paintiff  in  the  Quare  Impedic.    2Snb 
to  tf)i£  31  BolD  him  not  cnableD. 

<&b,t  fourtb  main  <©uctlion  is\  lErjcrljcr  upon  this1  tofjole  ileco?D  3Iut>8*  nie  rourA  *»» 
ment  ougljt  to  be  giben  neither  fo?  trjc  plaintiff  1102  ©cfenOant,  but  fo?  trjc  Queftion. 
iiing,  upon  Opinion  tfjat  trjc  $Iaintift  bp  Demurring  upon  trie  3&lra  of  trie 
©efcnDanr,  Jjatfj  confefleb  rfje  Stapfc  of  the  Crjurcl),  anD  tfjc  <Sitlc  of  trie 
iiing,  as  trje  ©cfenbant's'  $lea  impo?ts\  3HnD  in  thitf  %  holD,  that  upon 
tlie  tohole  Scatter  there  \0  no  Warrant  in  Sato  to  gibe  SluDgmcnt,  02  otoarD 
a  J©2it  to  tlje  25iff)op  fo?  the  fting  in  this1  Cafe. 

<Chcre  i£  a  fifth  $oint  tfjat  in  this'  Cafe  meets?  toitb  a  Span's'  fjrnagina* 
tion,  that  is",  l^oto  it  IranD^  toitb  the  3&ing'£  Slapfr,  frill  being  true,  as"  it 
\0  pleaDeD  ;  tljat  i0,  tohether  it  remain  nor  (till  fo  to  tije  Ming,  a$  fyc  map 
p?efent  aneto  5  a0  it  i0  faiD  lie  barb  p?efcntcD  Overall  trje  noto  15ifiicp  of  Co- 
ventry anD  Lichfield,  toljo  i0  infiiruteD  anD  inDuttcD  upon  it.  3flno  tohetljrr 
tbe  fame  IBiuJop  (ball  not  retain  tbe  QlScneScc,  nottoithfranbing  tr)e  SuDg* 
ment  ujoulD  be  giben  fo?  the  ^lainti^  anD  a  W}it  atoarDcD  to  the  2£iu)op  fo? 
Dim. 

23ut  this1  <£ucftion  eomc£  no  toap  in  ^JuDgment  noto,  anb  tofjat  is?  too?fe, 
it  map  come  in  SuDgment  befo?e  mp  le!f  ana  215?etrj?fn  bercaftcr-  anD  tbcre? 
foje  31  toill  not  p?ejuDge  anp  €bjng,  but  referbe  mp  (©pinion  in  tfyig  ^oint 
to  trjc  Due  €imr,  anD  fo  p?oceeD  to  tfje  €ate  upon  tl)i^  s3eco?D. 

25efo?e  %  enter  into  tbe  Strain  of  tlje  Cafe,  31  toill  munire  viam  fenre  out  mp 
ffiSlap,  ne  qusftiones  aliens,  flrangc  <Suefiion^  b?eori  into  mp  Argument, 
€berefo?e  %  toill  fiatc  tbe  <Buefiion  fingle,  that  toe  map  ileafon  ad  idem, 
tobicb  toe  fball  neber  Do,  if  t&cre  be  not  on  idem  retrain  ;  foi  multiplex  indi- 
ftindum  parit  confufionem,  anD  Rogationes,  Qusftiones,  &  Pofitiones  debent  effa 

fimplices.    ^Tl)erefo?e  %  toill  ercluDe  ©arietp  either  in  Scatter  0?  domination. 

3finD  firfl  %  Declare,  th,at  tlie  $JingV  immcDiate  perfonal  o?iginarp  inf}a 
rent  ^otoer,  torjicfj  be  €recute?,  0?  map  <JBrecute  Authoritate  Regii  fuprema 
Ecclefiaftica,  a0  Jting  anD  J»obcrtign  vj3obernour  of  trje  Crjurct)  of  England, 
tofjict)  i0  one  of  tfjofe  f  lotorrgf,  qux  faciunt  Coronam,  tofiicb  ma  fees'  tbe  ^op^ 
al  Ctoton  anD  ©iaDcm  in  fo^ct  anD  ©irtue,  i0  not  (a0  %  fbail  bcreaftrr 
ujeto)  in  <^ucffion  in  tbiiGf  Cafe.  V5ut  tlje  dBuelrion  is1  onlp  of  ^Dotoer  giben  The  Word  in  theSra« 
to  tlje  3Rrcbbift)op,  0?  ©ean  anD Cbaptcr  bp  tlje  Statute,  anD  tlje  true  apean*  p£efo"s  ^cAuthor,M 
ing  of  it,  concerning  jpneultieiBf  anD  ©ifpenfation5f,  tofjiclj  %  call  Authorita- 
tem  ordinariam  limitatam  &  delegatam. 

J»econDlp,  toe  babe  nothing  to  Do  toitlj  a  Commendam  retinere,  Wnuti  in* 
DceD  i0  no  Commendam,  tfjourjb  it  be  fo  commonlpcalleD;  but  is  onlp  a  fa* 
cultp  of  Retention  anD  €ontinuation  of  tbe  23cncfke  in  the  fame  §pcrfon  anD 
^§>tate  torjercin  it  toaisf,  nottoitbflanDing  fomctbing  interbening,  as  a  23i* 
fbopricfe,  0?  the  line  •  tobierj  toitbout  fuel)  a  f  acultp  tooulD  babe  aboibeD  it, 
i&o  a  Commendam  it  i0  not,  fo?  mp  oton  15cncficc  cannot  be  commcnDcD  uns 
to  me ;  tberefo?e  no  Argument  tafecn  from  2llHotoanee  of  a  Commendam  fo 
callcD  of  tfjat  J^inD,  fcilicet  to  retain,,  can  toarrant  tfjijtf  that  toe  babe  in 
l^anD. 

311  trjiro  <©6fcrbation,  tobicb  amonntetb  to  an  €rrtufton  alfo  is",  that  tfju* 
Commendam,  toljtCb  toe  babe  in  HMnD,  i^  not  Commenda  perpetua  (tobicb  can 
be  no  lefjar  r^an  fo?  tlje  Hife  of  trje  <CommcnDato?p  abfolutc)  tobicb  trJM  i0 
not,  but  fo  long  a£  |e  Iball  libe,  anD  remain  alfo  25iuJop  of  Coventry  an» 
Lichfield. 
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J>o  rfeert  out  Cnglc  dBucfiion  finglefc  an&  llateo  i0,  HDljetfjcr  a  Commenda 
of  r})t  Senear  ana  -Jfojm  tttot  tfji.s  i#,  fta&ing  tlje  Claufeg  tftat  tfji£  fiatf), 
ona'luanting  fonic  oUjet*^  tofjitt}  £fii^5  toantg  (a£  rfjcp  appear  in  tlje  Ciccoja, 
auo  a.8  "j  foal!  obfernc  ana  enforce  t&cm  after  aijfiiuclp  in  tup  Argument) 
made  fin  an  SHrcisfiiffsop  of  Canterbury,  02  ©can  ant>  Chapter,  (toitl)  tlje 
&ing'£  ojDinarp  Confirmation,  actojoing  to  tlje  Statute)  to  a  13iu3op,  to 
rake  2pcnc6ce£  de  novo,  to  t$z  Baltic  of  ttno  IpunDKD  a^ark^  in  t&e  Car  of 
tfte  (jErcljcquer,  tost  I)  €mc  oj  toitftout,  ana  to  fjola  tficm  an&  rprir  fruity 
foj  a  OTinie  limirca,  mo^  tfjan  fir  Q$ontlj.s,  and  Ief,0  tftan  {02  life,  fie  toar* 
yantea  fip  Statute  of  2^  H.  8.  ana  t-fje  true  S^eaning  of  it. 

Commendams  are  of  tfj?CC  ©fgreCp,  or.c  femeftris,  flUOttjer  perpetua  vel  ad 
'  vitam,  a  tijira,  intermedia,  C2  diuturna,  fed  limitata,  toljiclj  10  cailcD  fomctims 
temporaria,  0,2  temporalis,  0?  ad  certum  temporis  fpatium  limitata,  Q0  fijall  appear 
in  ti)c  Canons?  after. 

€5?c  Commenda  femeftris  greto  out  of  a  natural  <£quitp,  tliat  in  tlje  €ime 
of  ti)t  paii-on'jj  ilffpitc  gitoen  l)im  to  pjefent,  tlje  Ctjurclj  ffsouia  not  fie 
tiutltout "a.  ®.?otoiftonal  ^afxo2,  toljiclj  toas?  a  Eato  of  $eccffitp  agreeafile  to 
ilji' Sato  of  Mature.  5Eno  tljis?  migftt  upon  tije  fame  fteafon  fie  continued 
lisitf)  ficbemieg?  fo  long  as?  tlje  patron's?  flefpite  Iafteo,  as*  to  fir  2$ontft;£?  af* 
trr  Notice,  in  tills?  Cafe  02  tlje  liuc.  23ut  after  tlje  &apfe  iufilp  incurrcD, 
tlje  Commendam  i0  to  ceofe ^  02  toen  tlje  <&?Dinarp  map  collate,  to?  natura 
appetit  perfeclum,  &  Bonum  neceflarium  extra  terminos  neceffitatis  non  eft  Bonurrj. 
18  Ed.  3.21.  &  1  Hen.  7. 21.  tlje  ^Mfijop  map  fequeffer,  if  tfje  i&imj  p?efen£ 
not :  3Bn&  32  H.  8.  8.  fip  Pollard  tlje  90ift)Op  muff  fee  tlje  Cure  fcttJcD,  if  tlje 
^erfon  fail,  at  |)i£  otDii  Coffgf.  31  u&  Lindwood  de  jurejurand.  cap.  Presbyt.  ver- 
bum  obladonis.  ,§f  a  23iSJj0p  relegate  ©ibine  ^terbice  in  anp  §&aiiffi  of  fii»f 
©iocef^  \jt  map  require  tlje  Offering  of  tljat  g^ap.  !^lna  upon  tfte  fasne 
fieafon,  if  tlje  <JErecuto?£f,  Being  talleD  fin  t&e  #?ainarp,  toill  not  pjobe  tfie 
ESilill,  tUe  #?Dinarp  map  commit  t^e  3laminil!rotion  'till  Ije  ao  it_,  4  H.  7. 
13-  10  H,  7.  18.  an&  7  E.  4.  12.  Eettcra'  ad  Colligend.  &c. 

I^oitj  out  of  tfte  Cannon  Haln  anfi  &oao?£  concerning  Commendams  of  all 
fojt^fj  Concilium  Chalcedonenfe  fub  Leone,  Anno  45T.  cap.  15.  Statuit  Clericum  in 
duarum  Civitatum  Ecclefiis,  eodem  tempore  conferibi  non  oportere,  caufa  21.  quaj- 
ftio  1.  in  principio  cap.  Cleric. 

Synodus  7.  cap.  ij-  Anno  789.  fub  Adriano  in  Concilio  Nicsno  fecundo  quaeftio 
i-  in  principio  cap.  Clericum  prohibet  in  duabus  Ecclefiis  aliquem  connumerari,  ne- 
gotiations enim  eft,  &  turpis  lucri  proprium,  &  ab  Ecclefiaftica  confuetudine  peni- 
tus  aiienunv  Audivimus  enim  ex  ipfa  Dominica  voce  quod  nemo  poteft  duobus  Do- 
minis  fervire,  &  hoc  quidem  in  hac  Civitate.  Ca:terum  in  villis  qua;  foris  funt, 
propter  inopiam  hominum  indulgeatur:  Leo  quartus  Anno  487.  caufa  21.  quajftio 
1.  cap.  Qui  plures :  fcribit,  qui  plures  Ecclelias  retinet,  unam  quidem  titulatam, 
aliam  vero  fub  commendatione  tenere  debet;  Et  per  la  glolf.  de  Commendam  non 
eft  pradatus,  fed  potius  Procurator ;  &  qui  Commendavit  r'evocare  poteft  quando 
vtilt. 

JpOtC,  tfjat  tfjig  UtaHe^  Titulum,  &  Commendam,  membra  dividentia,  antl 
fija^  fiut  an  <£uafion  out  of  trjat  gooaHalu ;  erccpt  it  fie  taken  of  tfie  Semeftris. 

Gregorius  9  Anno  1227.  Nullus  poterit  plures  Ecclefias  parochiales  obtinere,  nifi 
urgm's"neceffit7s  Yceie-  una  pendeat  ex  altera  •  vel  unam  intitulatam,  alteram  vero  eommendatam  habuerit, 
jtajemefiris.  Cap.  Duram  J4.  de  Eledione.    !3lgain  membra  dividentia. 

Gregorius  X.  in  Concilio  Lugdunenfi  generali  Anno  127^  (marft  fioto  Hate  it 
Continues?)  Nemo  deinceps  parochialem  Ecclefiam  alicui,  nifi  in  state  legitima  & 
Sacerdotio  conititutb  Commendare  prsfumat ;  nee  talem  etiam  nifi  unam,  &  hoc 
evidente  neceffitate,  vel  utilitate  ipfius  Ecclefise  fuadente.  Hujufmodi  autem  Com- 
mendam, ut  permittitur,  rite  facftam  declaramus  ultra  femeftris  temporis  fpatium  non 
durare  ftatuentes,  quicquid  fecus  de  commendis  Ecclefiarum  parochialium  adlum 
fuerit  effe  irritum  ipfo  Jure.  Cap.  Nem.  15.  de  Ele&ione  in  fexto.  0Ote,  tljat 
tt)i0  10  tlje  tfie  lalt,  eitrjer  General  Council,  0?  $ope£  decree,  o?  decretal, 
fijmclj  gioe£  Scabe  to  Commendams. 

S\n  tlje  s0!of£  upon  tfiis  it  in  faiO,  tljat  tfic  Confent  of  tijc  Patron  &  om- 
nium, qui  Isdi  poffunt,  mujt  fie  IjaD,  an&  tljat  0f  t$S  not  Prxlaius  fitlt  Procurator^ 
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Adniiniftrator  &  habet  titulum  Canonicum.     %t  Isorf)  not  niftftr  frudus  fuos,  Out 
adprovidendum  fibi  &  Miniftris,    &  quod  fupereft  in  utilitacem  Ecclefia:  conver- 
tend   fed  non  obligat,  dum  Papam  cum  ieipfo  obligare   non  poffic,    &  ideo  Papa  Da7'  76-  a- 
poteft  in  perpetuum  commendare.     %  find  !!0t  rfjtjJ  ^art  f02  t%t  Pope's  §9oiiJCt. 

Clement  V-  Extravag.  Com  lib.  3.  tit.  de  Prasbendis  &  dignitatibus  Cap.  2.  Ex  Ctmmwh  Symfymft. 
certa  fcientia  ex  nunc  revocamus,  caffamus,  &c  permiffiones  per  nos  facias,  per 
quas  Epifcopatus,  Ecclefias,  &  Monafteria,  fub  Commenda  vel  Cuftodia:,  feu  Cu- 
ra:  vel  Guardia:  aut  adminiftrationis  titulo,  vel  nomine  duximus  perpetuo,  ad  vicam, 
feu  ad  certum  temporis  fpacium  committend.  Profpeximus  enim  demum  in  debilita- 
te aegritudinis  conftituti,  &  a  negotiorum  difcuiTione  femoti.  r.  Quod  Ecclefiarum 
earundem  cura  negligitur.  2.  Bona  &  jura  diffipantur.  3.  Subjedis  perfonis  &  po- 
pulis  fpiritualicer,  &  temporaliter  injuriatur.  4.  Iifque  redundant  ad  noxam  qua:  di- 
cebantur  cedere  ad  profedum. 

Conftitutio  Othoboni,  Anno  1248.  De  Commendis  Ecclefiarum.  Sane  inter  ad- 
inventiones  eorum,  qui  fraudes  contra  fuas  animas  moliuntur,  hanc  maxime  compe- 
rimus  Divini  &  Humani  juris  prsfidia  confundentem,  quod  cum  una  Ecclefia  unius 
debeat  effe  Redoris,  ficut  &  rario  didat,  &  multiplicis  Juris  Statuta  declarant : 
Quidam  tamen  racionis  expertes,  vel  Juris  Regulas  comtemnentes,  dum  ad  plurium 
Ecclefiarum  occupationem  velamen  aliud  non  habentes,  quoquo  modo  dicari  fefti- 
nentj  vacantes  fibi  Ecclefias  commendari  procurant,  ampledentes  Juris  verba,  non 
fenfum,  quod  aliquando  permittit  unam  haberi  Ecclefiam  intitulatam,  &  alteram 
commendacam  :  Et  cum  juxta  fanum  intelledum  propter  neceffitatem,  vel  utilita- 
tem vacanris  Ecclefia:,  jus  commendacionis,  non  tarn  praiceptorie  quam  permiffive 
fuerit  introdudum,  &c.  univerfas  Ecclefiarum  Commendas  hadenus  quibufcunque 
fadas  inifiex  evidenti  utilitate  unius  tantum  Ecclefia:  commendatio  fada  fit)  peni- 
tus  revocamus. 

Johannes  de  Athona  Upon  tl)!#  $  nil  on  dicit,  quod  commendare,  idem  eft  quod  Dav.  is-  b.  7s.  b. 
deponere,  feu  cuftodia:  commiccere.  Et  dicunt  omnes,  quod  non  eft  Praelatus,  fed 
Procurator.  Habet  tamen  legitimam  adminiftrationem  ad  Colligend.  Et  providend. 
Miniftris ;  ea  vero  qua:  fuperfunt  ad  utilitatem  Ecclefia:  convertend.  Et  confenfus 
patroni  requiritur  fecundum  omnes,  quod  facis  obfervant  Prilaci  ;  qui  aliis,  quam 
praefentatis  per  patronos  non  faciunt  Commendas. 

Et  Conftitutio  Peccham  Lindwood  de  Prxbendis  limit.  Commendam  ad  Confti- 
tutionem  Gregorianam  Lugdunenfem,  fupra.     IDtlicf)  \X)<i$  tl)t  ntofi  rract. 

'Gregorius  fecundus  Lib.  2.  Epift.  13.  ad  Angelum  Epifcopum  fcribir,  qui  antea 
Fundorum  erat  Epifcopus,  quod  cum  ea  civitas  ab  hofte  effet  vaftata,  Tarracena: 
eum  conftituit  Sacerdotem,  fie  tamen  ut  Fundenfis  Ecclefia:  fibi  Jura  poteftatemve 
nullo  modo  fubtraheret,  caufa  21.  Queftio  4.  cap.  ult.  &  penult.  Gregorius  Lufita- 
niae  Ecclefia:  captivata:  ipfum  Johannem  Cardinalem,  in  Sillatina  Ecclefia,  confti- 
tuit Sacerdotem,  quam  paftore  vacante  gubernarit,  ita  tamen  ut  fi  Lucitan'  ab  hofti- 
bus  liberari  contigerit,  ad  earn  reverterer.  Unde  Glofla  facit  queftionem,  fi  infti- 
tutio  poffit  effe  fub  cortditione,  &  difputatur  vane,  (ic  tamen  ut  Papa:  hoc  concedi 
putat :  Caufa  7.  Queft.  1 . 

RebufFus  de  Commendis  dicit;  quod  Papa  in  Commendis  opponens  hanc  Glau- 
fulam,  quod  liceat  de  frudibus  difponere,  facit  u,t  turn  impetrans  Iucretur  frudus, 
nee  tenetur  rationem  reddere  quemadmodum,  fi  haberet  Titulum.  Et  quamvis  com- 
menda non  poteft  permutari  cum  titulo,  tamen  in  Francia  obferyamus  contrarium, 
quia  reputamus  Commendam  verum  titulum,  &  fie  permutari  poffit. 

Et  Commenda  ad  vitam  alicujus  fada,  five  ad  Ecclefia:  five  perfona:  utilitatem, 
non  poteft  fine  caufa  revocari,  ficut  nee  collatio  fada  in  titulum. 

Et  RebufFus  de  praxi,    Beneficiorum  fol.  1 5  y.    Per  mortem  Commendatorii  per-  Vxv-ti  b. 
petuo  Beneficium  vacat  non  ut  prius,    &  ha:c  eft  praxis  in  Francia,    Commenda 
perpetua    permutari  poteft  cum  titulo,    quod  fxpe  vidi  in  Francia,  &  concert,  lo- 
cat,  &  omnia  facit  ficut  habens  titulum  ;    &  Commenda  perpetua  non  poteft  re- 
Vocari. 

Et  Gomes  in  Regula  de  triennali  pofTefTpre  (Dub.  de  titulo)  perpetua  Commen- 
da eft  .ampliffima  difpofitip :   E,t  eft  verus  et  legitimus  titulus,  cujus  figna  funt  perpe- 
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tuitas  &  fruduum  difpofitio,  quse  duo  concurrunc  in  perpetua  Commenda,  Et  poteft 
locare  omnia  bona  Ecclefiae,  &  talis  Commenda  poteft  permutari,  &c.  Et  eft  inftar 
Collationis ,  &  Refervatio  Paps  vacat  per  Commendam  perpetuam  ficut  per  Colla- 
tionem  ;  fecus  per  temporalem. 
of  the  power  of  W-  So  much  of  Commendams  out  of  the  Canon  2am :  get  bcf02c  %  p?occca  to 
peniing  in  general,     the  Argument  of  this  particular  Cafe,  %  mill  fap  fOllIf ttjillfj  of  tlje  isomer 

of  ©ifpenfing  in  general. 
For  the  King.  331na  firff  gf  ijoiD  clear,  that  though  thi£  Statute  faps3  that  nil  ©ifpenfa- 

tion.s,  rjc.  fball  be  grantco  in  scanner  anb  jfomt  following,  anO  not  others 
Vnife ;  tljat  p;t  tlje  Jiiiiug  i£  not  rijcrcbp  rejlraineb,   out  fti£  poroer  remains* 
This  no  Hge  had     fa\\  anjj  perfect  as  bcfo?c,  anb  he  map  {till  grant  them  a£  JJing  j  fo?  all 
30cn>"d5^!T7i.  7o>.  31*0  of  3Iiilhcc  ariO  C*:ace  flow  from  him,  as  4  Eliz.  Dyer  211.    £bc  Com* 
Co.  11.  w't;   m°-    mrfficii  of  dial  of  piracp  upon  tiie  Statute  of  28  H.  8.  cap.  15.   ig  gooo, 
pSi  iSNiT1"1''  r&ougfi  the  Cljanccllo?  Do  not  nominate  the  Commiffioncrs  as  rfjat  Statute 
appoints,  ar.O  prt  it  is  a  item  lam,  anO  Mich,  j  and  6  Eliz.  Dyer22j.    ^Tfjc 
<©uecn  maoe  Shjer'iffg  tuitljout  the  S!ubgc£,  nottoithfranbintj  trjc  Statute  of 
9  E  2.    SflnO  Mich.  13  and  14  Eliz.  Dyer  303.    ^Tfjc  €><Tice  of  linage  grantcb 
tip  the  (Queen,  ttrithout  tf)e  23ill  of  the  €reafurcr,  it  ig  goob  bjith  a  Non 
obftante  againft  thcStat.  of  31  H  6.  cap.  y.  fo?  thefe  Statutes,  anO  the  lilte, 
mere  maOc  to  put  €hingg  in  o?Dmarp  foim  •,   anO  to  cafe  the  Soberaign  of 
Sabour,  out  not  to  Oep?ibe  him  of  ^otoer. 
The  Pope.  $et*t,  it  is*  certain  anO  clear,  that  bJljatfoebcr  the  $ope  bio  in  this?  JUing* 

bom,  eOen  then  mhen  he  toas  in  the  gteateft  height  anb  Strength,  onb 
Vol)en  inbeeb  he  Urns  Daraon  meridianus,  "corns  of  no  better  jfo?ce  in  flight  anb 
giiiffice,  than  at  tlje  firft  mhen  he  UiajS  but  Gmple  23ifoop  of  Rome  ;  fo  toflat^ 
focbrr  be  bib,  iDas'  coram  non  judice,  anb  fo  jus  non  habenti  tuto  non  paretur. 
Stlnb  thi0  i^  clearlp  bedareb  bp  tlje  Statute  of  28  H.  8.  cap.  16.  kft.  pri- 
ma &  fecunda. 

15ut  m$cre  it  hath  been  thereupon  inferrrb,  that  mbatfocber  the  $ope 
bib  de  fado,  0?  ufeb  to  bo,  the  fame  fijoulb  be  bp  tiji^  ^ct  of  2y  H  8.  ollotocb 
to  tfoe  ^Ircljbifliop,  anb  no  fteftraint  to  be  unberfioob  upon  tlje  Statute,  to 
fuelj  %a$  as  t^e  ^ope  bib  Satofullp ;  fo?  tfjar,  tbep  fap,  toerc  to  fruftrote 
t^c  tofjole  3ict,  becaufc  ije  bib  notljing  Eatofullp.  ^bi^  mufi  receibc  a  mojc 
perfect  flEramination,  fo?  toe  muft  not  leabc  it  upon  ro  OTilb  anb  ILatolefjsf  a 
§£>otuer,  anb  fo  baft  a  Conduction.  Quo  Jure;  quave  injuria  ?  $eitj)er  loere 
tlje  Pope'^  5Hct£f  of  all  J>o?t.o  cquallp  allotueb,  0?  bifallomeb,  ajsf  appear^ 
clearlp  bp  rfii0  Met  it  felf,  Sett.  1.  mhiclj  contains  botb  big  Claim,  anb  ^fe 
it  felf  unber  tfjcfc  IBorbs  :  €fjat  fye  claimeb  full  Corner  to  bifpence  toitb  all 
^umau  labi£  of  all  flealm^,  in  all  Caufcjf  mfiiclj  ge  calleb  Spiritual.  3£nb 
tijc  fame  Statute  fap£  there,  Seft.  i.  anO  2.  that  it  hab  been  fo  ufeb  anb 
p^actifeb  bp  manp  Heats',  &P  tbc  Sufferance  of  the  Jiing  anb  tjijtf  fpjojjnii* 
tojsf.  €he  €rutb  tohcrcof  appear^  bp  tlje  Statutes  of  i<;  E.  %.  anb  30  E.  1. 
recitcb  in  it.  31lnb  this  Statute  zs  H.  8.  Sed.  y.  tohcre  it  gibes  strength 
to  tfje  31lct  of  the  3£rcbbifcop,  binbs  upon  this  :  €hat  tljcp  ftall  he  of  the  fame 
£o}tt  that  thep  fljoulb  tjabc  been,  if  tbcp  Ijab  been  obtaineb  mith  all  €bing£ 
rcquifite  of  tlje  Sec  of  Rome.  5fnb  Sea.  20.  fabing  tlje  ^ope^  ©ifpcnfa= 
tion£  then  in  fojee,  gibes  tftcm  no  other  f ojee  than  thep  hab  before  t$i$ 
%oc  i  bJljich  ftoulb  mafte  tlje  toholc  Sato  elufo^p,  if  nothing  tocrc  Hatoful  ac* 
co?bing  to  the  Suppofition  anb  intention  of  that  Hato. 

So  t^\0  Antinomic  isf  to  be  recoucUcb  foedere  diftinaionis  thus?  t  €here  t£ 
Veritas  vera,  pura  &  realis,  toljici)  i.s  the  ^?imitibe  anb  berp  €ruth  mhicf)  an# 
r«//yfodoth  diitin-  ftocrs  t^t  mfCF  ftigbt:  3Cnb  there  ijsf  Veritas  verifimilis,  putativa,  praaica,  fup- 
guift  of  juftice.  pofitia  anb  ex  conceffis:  %0  fo?  erample,  g|f  a  fuppofltitiou^  Cljilb  be  once 
achnotolebgeb  fo?  the  true  Chilb  bp  him  toh°»«  it  Concerns,  the  Confequen* 
tt$  tohich  folloto  of  it  are  a$  certain  ex  hypothefi,  ex  conceffis,  a$  if  he  mere 
the  true  Chilb  inbeeb,  Sllnb  thcrefo?e  petitio  principii  (if  it  be  gotten)  ig  E- 
lenchorum  fortiffimus.  Jbo  toajf  it  in  tfii£  Cafe  when,  &P  *§*  Sufferance  anb 
3!gno?ancc  of  €imes,  the  ^ope  hao  gaineb  the  (©pinion  anb  Uleputation  of 
Lib.y.  cap.    Sup?cam  S^cab  of  the  flChureh.    ^InO  as  Hanke  11  H.  4. 37.  fap0  Papa  omnia 


+u. 
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tofaoni  all  oEccIfOaflical  39erfonS  babe  their  potoer,  anD  Thirming  there  calls  is  a  8.  cap.  &i. 

him  Spoffle.    3(t  follotoa?  bp  Confcqucnce  upon  a  falfc  gcounD,  tfjat  his  4Ec» 

cleSaitxcal  31ctS  muff  6c  nlloteeD  Eamful.    %g  upon  the  clearing  of  ti)e 

Jiing'S  Sup?emacp,  tiJljcntbe  ClouDS  of  3Jgno?ance  mere  DifperfcD,  tfjc  Con* 

fequence  of  ijiS  Slliittjojitp  mas  a?  clcarlp  DcelareD  25  H.  8.  cap.  21.  fe&  2. 

3finD  pet  allnaps  the  Cromn  Kept  a  poffeffton  of  (jiS  natural  pomer  of  ©if* 

pcnfaricna  in  fpiritualibus  n  H.  4,  60.   to  retain  benefice  mitij  TSiffjopricft,  The  King. 

anD  11  H.  7  12.  Double  23enffice£;    anb  fo  it  came  to  tftitf,  that  Communis 

Error  facie  quafi  Jus  j   fcilicet  bJifien  it  arofc  from  the  <£iroe  anb  Sufferance  of 

Jbtate,  anD  of  Courts  of  Suffice  both,   fo?  res  judicata  pro  veritate  habetur, 

though  it  be  not  fo  inoceD.    31nD  ttjercfo?e  but  in  one  Cafe  let  me  fheropoti 

the  3lct  of  tlje  Ifing  anb  of  the  court  of  Suffice,  concurring  to  alloto  an  3Hcc 

concerning  tfjc  Spiritustlitp  Done  bp  tlje  Pope,   tuhich  is  the  41  E.  2.  5-. 

tofjerc  tlje  feing  b?ougfJt  a  Quare  Impedit  again!*  tlje  S&ifljop  of  Sarum  fo?  a  DaT-  79- t>- 

pjebenb  in  the  Church  of  Sarum,  anD  laiD  fo?  bis  Citle,,  that  tlje  faiD  'Bi* 

fbop  being  p?cbenbarp  thereof  befo?e  be  toajs?  23ifqop,the  2&ifi)op?ich  aboibs 

eb,   anD  fo  the  €cmpo?alities  being  in  the  fling's  Ipanbs,  tlje  ©efenbant 

being  p?ebenbarp  mas  maDe  2&ift)op,  anD  fo  tlje  p?ebcnb  aboibeb,  anD  be* 

longeb  to  tlje  Jting  to  p?cfent.    €lje  ©cfenbant  pleaDeD  in  2>ar,  that  tlje 

Pope  babing  referbeD  tbiS  13if6op?icK  to  bis  Collation  gabe  it  to  tlje  ©e* 

fenbant;  m&crcupon  the  Sing  reciting  tlje  pope's  €3ift  belitiereD  bint  hi£ 

€empo?alitieS,  after  tabid)  be  toas  confccratcb,  robich  Confectation  maDe 

ttjc  Stubtbance  of  hiS  p.ebenD;  at  mfjtcb  €ime  tlje  €empo?alitieS  mere  out 

of  the  Sing's  j^anD,  anD  in  bis  ijJanDS ;  mtjercupon  it  mas  aDjubgeD,  that 

tlje  43ift  of  this  p?ebenD  DiD  belong  to  tlje  25iu)op,  anD  not  to  tlje  fittng. 

thereof  note,  that  though  tlje  fting  might  babe  giben  this  2&iujop?icft 
bp  f  o?ce  of  the  Stat.  25-  E. 2.  bp  reafon  of  the  pope's  faib  Hfurpation  upon 
tlje  ©can  anD  Chapter  V  Election,  anD  alio  in  default  of  the  election,  as  bp 
Conbition  bjofeen,  mhereupon  thep  helD  the  might  of  Election  bp  tlje  Oift  of 
the  €romn3  a&  the  fame  jbtat.  2j  E.  3.  alfo  fapjsr,  pet  that  being  not  Done, 
tofjich  ma^  the  temporal  $>art  j  pou  fee  that  he  n)a<$  both  bp  tlje  3lIloroance 
of  the  Jting,  anD  SluDgment  of  the  Court,  holDen  a  25ifbop  €lett,  de  fa«5to, 
6p  the  ^ope'^f  31utbo?itp  onlp,  0?  elle  the  Eiberp  of  the  €empo?aliticjs{  ta 
him  bab  j)Ccn  uttcrlp  boiD. 

Set  eben  in  thofe  €imc0  the  Jiing  toa^  not  ercluDeD,  but  Bill  toa0  aennoto*  The  ^'g- 
leDgeD  to  habe  Corner  of  vDifpenfation  anD  other  ^cdefiaflical  SLa*  :  3finD  Ant"  h6-  Dav- 71- 
therefo?e  at  the  firff  DiD  gibe  15iu3op?icfeifli  anD  5llbbcpsr,  anD  after  granteb 
t§e  Election  to  the  ©cana  anD  Chapter^  anD  ConDent^,  6  £.  %.  n.  anD  11  H. 
4. 68.  anD  might  grant  ©ifpenfation  to  a  05iftop  4Klect,  to  retain  a  benefice, 
11  H.  4.  60.  anD  to  tahe  tmo  25enefice0,  anD  to  a  25aflatD  to  be  a  $?ieft,  n 
H.  7. 12.  So  nom  me  muff  agree,  that  the  2fiectjbtfgop  cannot  Do  all  €hing^r 
that  the  ^ope  DtD  de  facto,  fo?  he  maDe  a  pjobifion  upon  all  Churchmen^ 
23eneflcej£f  de  facto,  mithout  their  Confent,  a£  appears  bp  the  Statute  of  2? 
E.  ;.  but  thofe  the  Sams  anD  Courts  DiD  frill  pronounce  to  be  gnjufl  anD 
injurious.  HEut  the  Statute  is  to  be  unbcrflooD  of  thofe  things  that  the  Braa.41*. 
3@ope  ivag  bp  the  Erroneous  opinion  of  that  €ime  fuppofeD  to  Do  Sam^ 
fullp,  fell,  in  meer  Spirituals*  ^inD  inDceD  a  a?an  map  mell  fap  Non  con- 
ceffic  of  that  which  a  219.111  hath  no  potoer  to  grant,  as  mell  as  if  he  maDe 
no  <©?ant.  |^om  then  the  3firchbiujop  is  refiraineD  to  thofe  Sllcts  onlp  that 
the  ^ope  DiD  quafi  de  Jure,  that  iS  in  fpiritualibus  onlp. 

25ut  nom  %  p?oceeD  anD  affirm,  rhat  the  3firchbifi)op  is  refftaineb  bp  the  F.our  cafes  wherein 
Statute  it  fclf  in  four  main  J^eaDS  anD  Cafes,  mbieb  tocre  accounteD  Spi^  (trained iSS $£* 
ritual,  anD  put  in  ©ifpenfation  eberp  3&a?  bp  the  Ipope.  fttion.  Poa.  H9. 

3CnD  the  firff  is  in  Sea. ;.  anb  12.  that  nothing  be  repugnant  to  the  Soto    .      x- 
of  3filmightp  <©ob,  neither  fo?  Sling  no?  Subject.    ^0  no  HlDbantage  fo?  R,dIey  s  View' I0J- 
p?ohibitcD  Carriages,  as  Tanfield  1to?D  Chief  22»aron  thought. 

SeconDIp,  that  nothing  be  againtt  the  Stat,  of  21  H.8.  againfl  ^lura*         z. 
Mtitg  of  25encficei6f. 
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€fiat  norfiing  be  Done  againfl  tfic  ftingV  $?ciorjatibe  o?  3lato£  auD  ^ta* 
luug  of  tlje  &ealnt  in  general,  tofiicfi  i£  not  in  tljc  granite  totidem  verbis, 
a0  tfie  tteo  otfier  Cafcjsf  tocre,  but  i0  inferred  plainlp  upon  rfie  ©ifpofltian  ot" 
tfiofe  €imr£,  and  upon  tfiiS  Hato  it  felf.  f  o?  tfii£  Juat.  Sea.  21.  baniffietfi 
all  Siccnfe^  $c.  made  at  Rome  contrarp  to  tfie  $?obifion£  ot  tt)f  Eato£  and 
^tatnte^  of  tfic  iSeahn,  fiabing  in  tfic  Se<5t.  20.  mxt  bcfo?c  ejtabliffied  iicen- 
tig  and  ^ifprnfafionrf  from  Rome  tfien  in  being  generally;  tofiicfi  ffictos? 
and  matter  tfie  plain  ©ijlinttion  :  €fint  tfie  Sting  neticr  bcfo?c,  no?  cber  af* 
ter  tfii£  Statute,  meant  to  alloto  ©ifpcnfation£  againff  tfie  Common  2ato£, 
fiGtofaeder  tlic  pope  fiatfi  p?actifeo  fuel}  fometimnJ.  5fo?  tfie  ©ifpoution«S 
of  tfiofe  <Zimtgi  3  cfcfectse  tfic  .©tat.  2>-  H.  8.  Cap.  14.  Sed.  i.  tofiicfi  inbeigfi£ 
againft  tfie  proceedings  in  tlic  Cafe  of  iperefie.,  op  the  pope'£  Canons 
toliicfi  are  teaugnnnt  and  contrarp  to  the  p?erogatibc  ftopal,  and  Satotf 
and  Statutes  of  tfiisf  mcalnn  %nH  tfie  Statute  2j  H.  8.  Cap.  19.  Se<a.  3.- 
tofiicfi  baniuy  tfi  all  Canonier  p?okincial  in  tfiat  Sttnd. 

f  onrtnip,  fie  ia  retrained  Se&.  %.  in  tfi?ce  placed  to  Cafc-sf,  and  afJatterg, 
tfiat  ffiall  be  convenient  and  nccefl'arp  upon  examination  of  tfie  Caufe£  and 
<©ualitirrj  of  tfie  perfonS;  and  Sed.  12.  fpcafcing  of  a  Siemcdu,  toficre  tfie 
Slteijbiffiop  ffiall  refufe  to  grant  vDifpcnfarioiuf.  23p  tfie  3Sutfio?itp  of  tfiat 
38  or,  it  ijSf  limited  to  fucfi  ipcrfon.s?  ag  ougfit  of  a  good,  juft  and  teafonable 
Caufe  to  fiaiie  tfic  fame ;  tuficrcin  pou  fball  fee  tfiat  S  mean  not  anp  ^Efiing 
ffiall  be  reexamined  tfiat  is?  committed  to  tfieir  Examinations?  Bp  tfiis? 
Jlato;  ag  S\  ^^  fiercafter  ffseto,  toficn  %  ffiaH  fiabc  <©ccafron  to  fpeaift  of 
tfiat  ^urpofe.  £>o  3  field,  tfiat  an  38rcfibiu)op  cannot  Iicenfe  a  Carriage 
teitfiin  t§c  ©egress?  prohibited,  ass  being  againff  tfie  Sato  of  <s0od.  3£nd 
pet  tfic  i*ope  did  it,  and  dotfi  it  at  tfiis?  ©ap  cifeteifiere.  51  fiold  lifeetotfe, 
tfiat  fie  cannot  difpence  in  fome  Cafeji  mirt  againft  tfie  3taU)  of  <j0ad,  and  tfie 
Eatog  of  tfie  Ulealm  alfo  \  b$  to  difpence  toitfi  an  2Siien,  tfiat  neitfier  fpeafeiS 
no?  undetftandg  (fingliRi,  to  fiabc  a  benefice  fiere,  ixjfiicfi  pet  toa£  p?attifc& 
bp  tfie  ^ope,  ag  appear^  bp  tfie  Statute  of  Carlile,  ;o  E.  1.  recited  in  tfie 
Statute  of  l^obifoigf,  2^  E  3  tofiicfi  declaim^  agamtt  tfie  #ope  fo?  gibing 
fpicitual  pjorhctionsr  to  lii^  Cardinals,  ^jtalian^^  0?  tfie  like,  tofiicfi  nebec 
did  dmeU,  noj  migfit  dfijell  fiere  j  mbtztag  it  i$  of  tfie  €ffence  of  a  $affo2 
to  be  didadicus,  to  teacfi  tfie  people  in  tfieir  oruii  language,  1  Tim.  3.  2  Cor; 
1. 14.  and  ougfit  alfo  to  be  Hofpitals,  and  fo  tfie  faid  Statute  of  Carlile  faitfi. 
€fiat  tfie  #2elarp  and  cburc^men  of  England  lucre  founded,  to  inform  tfie 
people  in  tfic  Sato  of  -iBod,  and  to  Iteep  f  cfpitalitp,  and  do  SUIntf  and  0^ 
tfier  toojuei  of  Cfiaritp  in  tfie  places?  tofiere  tfie  €fiurcfi£j9f  tuere  founded. 

31  fiofd  lifeetotfe,  tfiat  tfie  ^Ircfibiffiop  could  not  bp  tfie  leaning  of  tfiisf 
Sain  app2op?iate  a  benefice  biitfi  Cure  to  a  jSunnerp,  bettoecn  25  H.  8*  and 
tfie  ©rflblution  of  a^onaflerifiSf,  "tfiouafi  tfic  #opc  made  manp  de  fado,  fo? 
a  Woman  cannot  Be  a  pafto?  by  tfie  Sato  of  45ats,  .1  Cor.  14.  34.  1  Tim.  2. 
11, 12.  3llnd  Dyer  inGrimdon's  £afe  fap^  tocll,  tfiat  it  toa0  a  'Cfiing  ^lbo<* 
minable.  %  fap  mo?e,  tfiat  it  toa£  againit  tfie  Hato  of  t|jc  iRealm ;  fo?  Be- 
neficium  non  datur  nifi  propter  officium,  and  it  i^  no  &cplp  tfiat  tfte  Cute  map 
be  ferbed  bp  a  Curate  fo?  tfiem;  Xni  tfie  <©ocltion  i^  not,  fioto  tlyiys  can  mahe 
a  Curate,  but  fioto  tfiemfelbe^  arc  capable :  Sstd  tfie?efo?e  in  s  E.  3. 4.  Brook 
patents*  108.  9  E.  4.  6.  and  4  and  5-  Ph.  and  Mar.  Dyer  ijo.  %l  an  <®ffici  of 
Seaming  be  giben  to  a  fl© an  utterlp  gfnfufficKnt,  it  i^  utterlp  ©oid  j  and 
tfiougfi  it  be  to  fiim  and  fiiisJ  28Qlgn^,  e?  tobz  erercifed  bp  fyig  fnfficient  3&e> 
putp  it  mend^  not  tfic  Cafe ;  but  it  muff  radicallp  befi  in  tfie  fir?!  ^antee, 
befo?e  it  can  go  in  €itle  of  55?ocuration,  0?  deputation  to  anp  otficr. 

I^oto  it  10  Well  faid  in  GrimdWs  Cafe,  tfiat  proper  and  operatibe  l©o?d, 
tfiat  dotfi  app2op?iate,  i0  to  mafee  tfie  Patrou  and  fiisf  ©ucccffoj^  perpetual 
^crfonif,  tDfiicfi^ftould  fiere  be  tfie  $?io?ef£,  and  fier  Mmmffotf,  tofiitfi  fails? 
ag  3  fiabe  faid  ;  fo?  jura  naturse  funt  immutabiiia.  20Ut  fucfi,  and  all  Otfiec 
2fipp?op?iation^,  fiotofocber  defectide,  toere  gi^cn  to  tfie  $$ing  bp  tfie  true 
leaning  of  tfie  Eatog  of  <3^onalreriesf,  tofiicfi  meant  to  gibe  all,  ag  toelf , 
in  deputation,  a0  in  €rutfi  ;  pet  %  agree  toitfi  tfie  55oofe  12  and  13  Eliz. 
Dyer  292.  B.  €fiat  if  a  meet  Sapmaw,  pea,  01  a  8$an  utterlp  SHiterate  he 
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pjcfrntcD,,  intiituteD  anD  inDuttcD,  tfjat  tfyigig  not  a  nicer  $ulfitp;  butlje  ig  yco.  k». 
a  Marfan  de  fa  do,  fo^  ijc  fjatfj  alf  the  Ceremonies  to  ma&e  bim  a  $tarfon 
ana  IjiS  ^fnfufficiencp  mufir  teceitae  ogyaniination  ;  But  tpe  ^Incapacity  of  a 
Etonian  appears  in  it  fclf,  3CnD  tljougb  r'fje  EaDp  anD  illiterate  a$an  be  a 
^arfon  de  fa<2o,  net  no  ©ifpenfation  cm  raaRc  Ijim  a  Hateful  jjpavfon  not 
tubject  to  sDcp,:iBation,  Becaufe  it  id  malum  in  fe,  e'oen  as  a  a? an  map 
get  SanD  bp  diffeifin  de  fafto,  But  no  Siccnfe  can  mane  it  Eatoful. 

23ut  all  tgcfe  02no?miticS  in  tin  €ime  of  tbe  pope's'  tranfcenDent  anb  un-- 
qucjtionco  $otorr  ftooD  firm  :  jjfoj  toliat  <©:Dinarp  oj  cgcdefiafifical  3fuDge 
ourft  (Quefrion  Jjis  28.ee  to&o  coulb  net  €rr  *  3dnb  if  anp  Burlf,  tlje  $opc  ftaa 
Corner  to.biraurfyo;i$e  bis  ^occcbingS  tJizcc  l©aps,  tfyat  ig  inDceD  bp  all  • 
Anticipando,  Bp  tailing  the  Canfe  to  bis  oton  Cogsnfance  Bp  p:ebcntion! 
Concurrendo,  bp  joining  fome  otijer  toitfj  bim  tbat  migfjt  <©to«?rule  Jjim. 
2EnD  Avocando,  bp  tailing  ttjc  Caufe  out  of  fyig  i^anDs,  ana  fo  to  mane  fjims 
fclf  Bocb  #arrp  anD  Sludge. 

i^abing  tljus  clcarcD  mp  3Bap,  anb  made  fome  general  €>BferbationS  up* 
on  tije  Statute,  anb  alio  DifUnguiffjcD  tfje  J&inbs  of  Commenda,  3f  todl  noto 
era  mine  tbis  Commendam  toe  Oaue  noto  in  Jjj>anb,  not  bp  tUe  SatoS  of  Italy 
o:  France,  but  bp  t!)c  SatoS  of  England,  toijetijer  Common,  02  Cannon  Sain, 
Bn  toiiics)  it  muft  be  juDgeB. 

"Shb. fir(f,  becauie  the  SatoS  of  t&e  iScalm  bo  abmit  nothing  againff  tbe  TO,cw.«rf«n« 
Ham  of  €5oo,  *J[  quit  tbt£  Commenda,  tbat  31  Do  not  conbemn  it  fo2  anp  a§ainlt  the  Law  °f 
Contiarietp  to  tfje  iLatoof  s©oD;  fo?  flioug&it  Be  de  Jure  Divino,  t&at  Cfotfli*  A°Perfon''  o?a  People 
ah  people  be  pjoDiDcD  of  Ctjfetntan  £>ittzg  ants  ©uties,  as  of  Ccacljing,  Hereticai'may  by  jaft 
38Dminiftcation  of  ttje  Sacraments,  anb  the  III; c,  anb  of  ^paftojs  foj  rfjat  ^7"^  "d°a'd 
$urjofe;  anb  tljcrcfoje  to  Debar  tljcm  totjbUp  of  it,  ftjrrc  cjrpjeflp  againff  pi"?  Antmi+i,e  ' 
ttjc  Sato  of  «0oD  ^  pet  tije  ©tjtinction  of  ^arifij'c^,  anb  t|?e  fomi  of  furniftS^  H7-sew.Hift.  Tithes, 
ing  of  cberp  0anf|)  €burc!j  tDitb  Iji^  proper  Curate,  too:  02  ^afto?,  Bp  ' 

tlje  UJap  of  ^jefentarton,  Sinflitution,  f  c.  a*J  i.^  ufeb  Dibcrfip  in  Qiber.^ 
Cfturclje^,  anD  tlje  &tate  0:  €itlc  ICDfjicl?  Sjc  Ijatfj,  0?  i^f  to  fjabe  in  &i£  Cfjurc'b 
anD  benefice,  is  not  a  50oStiBe  Hatn  of  o3oD  in  ^oins  of  Circuniflahce  •  anD 
toe  Riiotn  toell,  tiiat  tl)c  ^imitiue  Cfiurcb  in  fjcr  greater  puritp,  Hjcre  But 
Boluntarp  Congregation^  of  ©tlicBer^  fubntitfing  t^emielbe.s  to  tlje  ^Spo^ 
ftle^,  ari6  after  to  otljet  ^affo?^  to  toljom  inert  DiD  minifier  of  tljeir  €1111^ 
po?a5^J,  ajtf  -£BoB  Dib  mobe  tljem.  Jto  a£  Ecclefiafticus  cap.  17.  ij.  (apg,  vjBoD 
appointeD  a  J5u!er  ober  cberp  people,  toftcn  gc  DiBiDeb|5ati0n£of  tbetofiole 
oBartlj.  3£nD  ti5ct*cfo^e  if  a  people  bJill  refufe  all  (©obernment,  if  it  iuerc  a? 
gainii  t'e,t  Sato  of  &bb  ;  3Jnb  pet  if  a  popular  ^tate  toill  reccibe  a  SJSonai^ 
cbp,  it  (ia\ih)S  toell  toitb  ttjt  Hato  of  45od. 

*J3ut  noto  t«J  come  to  tfoe  a?ain  ;   3  t)ol^  tbi£  Commendam  to  Be  boib  in  This  cmmendr.m 
Sato,  ■brcaufc  it  ig  Contrarp,    0;  ratfter  Contrariant,  Repugnant,  ©iO*o#  VQld^°r  feven Faults- , 
nant  anb  53ftogatp?p  to  tf?e  Sato^  of  tfte  0ealiti.,  anb  t§e  28nalogp  of  tijesn 
fej  fcbni  jr an!tjS_3  0^  £caion£.  *  ' 

'tilt  firft  ig  tfji^,  tbiit  ^)otoer  is'  giben  hp  tt)ig  Commenda  to  t|)c2!5ifJ?cp  « Fault. 
^cfenbaiKj  propria  Auchoritare,  to  tahc  23eneficc^  toitb  Cure  oj  toit|jout3  anD  Dav' 74' a' Accord- 
to  enter  anb  talte  ^offcfftoivof  tljcm,  anb  to  cpnbcrt  t§e  ^jofiit^  of  ifpm 
to  bi0  oton  Hfe  toitljosu:  ^n'fiituuon,  Collation,  ^fnbitaion,  0?  ctsjer  .Jsoi 
Icmuirp  of  Sato  tobatfocber;  iio  iScllraiiif  01  ^oBifton';  Bring  mabe,  tljat 
tlje  ISencftces,  tftat  fye  ffsall  fo  tafec,  ffiall  be  boib,  toijen  f)c  l^al!  taue  enter 
anDpolTefS  tljem,  as  it  oug&r  to  be. 

^etonDlp,  it  ig  ndt  p?oBibcb  in  tftc  Commendam,  tgat  tlje  "iHfotoancc  anb  =■ Faulr- 
Confent  of  tbe  patron  Be  IjaD  anD  gotten,  Before  Ije  execute  tSc  Commen-  Dav'74 'a'b' 
dam,  ag  it  ougljt  to  Be. 

CijirDijii,  rt)c  Commenda  -Scmpojarp,  rnb2c  tljan  fo,:  fix:  ffipbntrisf,   anb  lefe  3  Fauir 
tfjan  foj  Sife,   cannot  (lanb  toitl)  tfje  iSules  of  tl|c   Commoh  Sato  of  tfje 
J^raUn. 

£ ourtljlp,  be  tfjat  ftatlj  a  "Benefice  in  $t<*  ©ift,  Bp  Sapfe,  i  ,f  leftf  aBIc  to  +  Fault. 
make  fuel)  a  Commendam  of  it,  tljan  be  tfjat  Ijatlj  tlje  ^fib'botolon  in  t}ig  p;o? 
per  5.ntereff. 

fiftljlp,  3  abb  a  <£o?oilarp  0?  SfippenDii:,  riftng  out  of  all  tftcfe  dBrcep^  s  Fault. 
tionS,  toljicl)  %  map  call  Argumencum  ab  Auchoritate  negativa  ;  tijat  tJjcrc  toajS 
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ncber  Commendam  of  tt)i0  tfo?m  of  Mature,  ficarb  of  in  anp  T5oor  of  Sato, 
o?  JUcco^O,  bcfo?e  tfie  Statute  of  2  j  H.  8.  0?  encc  anp  fuel)  fiatfi  rcceibeb  anp 
3GMoroancc  bp  anp  SfuDgmcnt,  0?  juoicial  opinion  ;  But  fiatfi  ratficr,  tofien 
ttjcp  Ijame  come  in  <&ucftion,  been  Difallotocb  ana  conbemnrb. 

6  Fault.  Sirtfilp,  tfiiS  Commendam  is  boib  bp  ttje  Statute  of  21  H.  8.  pluralities, 

becaufe  it  contains  not  it  felf  toitfiin  tfie  dumber  of  OScneftceS  allotoeb  bp 
tfiat  sttato. 

7  Fauir.  3ff  tljcrc  tocre  no  Statute  no?  Sato  at  all  againjf  pluralities,  V^  tfiiS 

Commendam  gibing  $otocr  to  tafte  benefices  of  anp  So?t  0?  dumber,  fo  tfie 
©aim?  ejeceeb  not  200  a^arns,  is  not  toarranteb  bp  tfie  Statute  of  25  H.  8. 
as  being  neither  necefiatp  no?  convenient,  but  clean  contrarp  ;  anb  pet  % 
una  leabc  tfiem  tfiellatitubc  of  tfieit  ©ifcrction  allotoeb  tfiem  bp  tfie  Statute. 

€0  tfie  firft,  a  patron  cannot  p?efent  to  a  Cfiurcfi  full,  neitfier  can  a  Com- 
mendam be  mabe  to  a  Cfiurcfi  certain,  tfiat  is  tfien  full  ;fo?  tfiere  is  no  5©iffe* 
rence  brttoijet  a  Commendam  anb  a  $?efentment,  but  tfiat  tfie  one  $?cfents 
tfie  $arfon  to  tfie  Cfiurcfi,  tfie  otfier  commits  tfie  Cfiurcfi  to  tfie  $arfon,  botfi 
being  incompatible  rotten  tfie  Cfiurcb  fiatfi  fiis  p?opcc  Uteoto?,  0?  Ijhtsbanb 
alrrabp  •  anb  tfiecefoje  cannot  be  marricb,  0?  befpoften  to  anotfier.  3Gnb  tfie 
Canon£,  tofien  tfiep  fpcan  of  Commendams,  relp  upon  Ecclefias  vacantes,  anb 
neceffitas  &  utilius  Ecclefix  vacantia,  aS  befo?e« 

Suppofe  tfie  Commendam  fiab  foib,  tfiat  fie  migfit  tafee  anb  enter  Ecclefias 
vacantes,  vel  non  vacantes :  €fiiS  iS  in  Effect  tfie  fame,  fo?  it  is  generallp, 
Beneficia  cujufcunque  nominis,  qualitatis,  &c  So  tfiat  if  fie  enter  a  full  Cfiurcfi, 
one  cannot  fap  fie  fiatfi  ejeceebeb  fiis  Sirenfe,  but  tfie  Sticcnfe  it  felf  fiatfi  tx* 
ceeDeb. 

3flnb  note  alfo,  tfiat  tfie  Commendams  mere  not  in  ancient  €imeS  mabe  in 
€erms  general,  as  tfiiS  iS,  to  anp  CfiurcficS  uncertain,  but  to  fome  certain 
Cfiurcfi  tficn  boib ;  as  appears  botfi  bp  tfie  €erts  of  tfie  Canons,  anb  tfie 
$?actice  of  tfie  ttoo  famous  $?ecebentS  befo?e  rememb?cb,  Fundenfis,  anb 
Lufitania. 

€fiis  3flbfurbitp  can  rcceibe  but  ttoo  3GnftocrS. 

firft,  tfiat  tfie  Commendam  is  to  receibe  civilem  intelle&um,  of  Cfiurcfjetf 
boib  on!p,  tftougfi  it  be  general. 

€fie  otfier,  tfiat  tfiiS  Cfiurcfi  of  Clifton  toaS  boib  tofien  it  toaS  taken j  anb 
fono  Sntrufion. 

€0  tfie  firlf  gj  replp,  tfiat  tfie  ^apacp  toaS  a  meer  anb  plenarp  €prannp, 
efpcciallp  totoarbs  Cfiurcfimen,  anb  in  Cfiurcfi  Caufes.    $oto  a  full  €pran= 
np  fiatfi  ttoof&artS,  tfie  one  fine  jure  ufurpare;  tfie  otfier,  inordinate  imperare. 
iinft.  4g.  2Snb  fo  tfie  Statute  of  28  H.  8.  cap.  10.  p?obes ;  fo?  tfie  Statute  calls  it 

an  ufurpeb  Cirannp,  anb  tfie  <&rrrcife  of  it  a  ftobberp,  anb  fpopltng  of  tfie 
Sing,  anb  \^\0  people.  3Hnb  tfiiS  Statute  of  2?  H.  8.  Se<a.  14.  calls  ft  35u« 
in  anb  ©popl  of  tfie  JScalm ;  fo  pou  fee  botfi  $arts  fiabe  €irannp  in  in 

$oto  it  is  pain,  tfiat  fie  fiab  no  mo?e  migfit  upon  tfie  SUbbotofons  of 
Cfiurcfimen,  tfian  of  Xap^men  j  anb  tfierefo?e  tfiep  fiab  tfie  fame  fteinebp  as 
gainfi  fiis  $?obifionS  bp  Quare  Impedic  in  tfie  Sing's  Court  tfiat  HLapmcn 
Jab,  if  tfiep  burtf  fiabe  ufeb  it:  as  appears  hp  tfie  11  H.  4.  76.  anb  tfie  ^ta* 
tute  of  2f  E.  3.  of  ^?obifo?s  ;  but  becaufe  tfiep  toere  in  fiis  ©anger  in  meec 
spirituals,  fubjett  to  ©ep?ibation,  ©epodtion,  anb  tfie  line  j  anb  to  re* 
ceibe  Amotions  bp  fiim,  fie  to?ougfit  fiis  Witt  upon  tfiem,  oblique  in  tem- 
poralibw,  tofiicfi  toaS  tfie  Caufe  tfiat  tfie  faib  Statute  25:  E.  3.  gabe  tfieir 
^?cfentations  to  tfie  Sing,  tofien  tfie  §&ope  ufurpeb  upon  tfiem,  as  to  a 
f  o?tificatron  againff  5Inbafion. 
no.  m-soo.  a.  31lnb  tfiat  tfie  pope  bib  ufe  to  pjobibe  ttoo  23enefieeS  full;  fee  ttoo  erp?efs 

Statutes  7  H.  4.  cap.  8.  anb  ;  H.  ?.  cap.  4.  Raftal,  ^?obifionS  20  anb  22.  3llnb 
tfiat  a  cibil  Hnberftanbing  mill  not  fielp  •  fee  Grimdon's  (Cafe  jubgeb  in  tfie 
^oint ;  tfiat  if  an  3lpp?op?iation  be  mabe  of  a  Cfiurcfi  tfien  full,  it  is  uh 
terlp  boib ;  except  it  be  mabe  bp  ej:p?efS  'Qffloit>$)  de  future  quando  vacaverit, 
tofiicfi  10  tfie  Claufe  toanting  ficre. 

So 

2- 


Colt  &  Glover  verf.  ? 

Bifliop  of  Coventry  &  Lichfield. S  I5I 


&o  Pafchae,  9  Eliz.  Dyer  279.  9  Edw.  4.  6.  3  H.  7.  16.  the  Office  of  j&tetoarb 
of  Couttg  Being  full,  cannot  be  granted  to  ann  other,  But  Bp  tjje  fcing; 
3JlnD  that  not  Bp  p?cfcnt  CSIo?DS,  But  by  l£o?bs  de  futuro  quando  vacaverit. 

$6to  to  rhc  fecouh  anftocr,  that  t&is  Church  of  Clifton  toas  uoib,  both 
to  hen  the  Commendam  bias  graimb  onD  crrcurcD.  Sl^^lp,  tfjat  this  anftoer 
Bab  been  goch  it  tijc  Commendam  had  been  of  tijar  Cburdj  certain,  as  the 
liing's  p?efentation  is  in  scijc  Cafe.  23ut  the  Commendam  is  of  anp  CljurchcS 
gcnerallp,  fo  it  gibrS  potocr  to  crccutc  upon  anp  hoib,  0?  not  boib,  tobich 
i0  againff  the  Mature  of  a  Commendam ;  fo  the  fault  %  finb,  is  not  in  tfyc 
(gjCetutjoji  of  ttjr  Commendam,  but  the  Confutation  of  it ;  tohich  Being  not  IlH,. 
toarrantcD  bp  the  SatoS  of  a  Commendam,  niahcS  it  no  Commendam  at  all, 
auo  then  it  can  bear  no  <£recution  at  all,  fo?  Jura  nature  func  immutabilia^ 
tohich  rrrcnOS  to  particular  Matures  anb  jfo?ms  of  cberp  Ching,  qua:  danc 
effe  ;  fo?  if  pou  change  the  effcntial  Jfonn,  it  map  be  fomc  other  €bing,  but 
it  10  not  noto  the  fame  tfjat  it  toa0.  Omnis  forma, per  quam  qusque  res  In  pro- 
pria fpecie  confticuitur,  perfe&io  quxdam  eft  :  Perfe&um  eft  cui  nihil  deeft  fecun- 
dum  lua:  perfettionis  vel  naturae  modum. 

#oto  to  focto  that  a  goob  <£reeution  toill  not  P?ofit  toljere  tijc  Conftitu« 
tion  is  ©cfcctitte :  £>cc  iVlildmayes  Cafe  2+  Eliz.  in  Coke  Lib.  1.  177.  Sharring- 
ton  referheb  a  potocr  to  Ijimfelf  to  limit  Wc&  to  anp  13obp;  this  Eimita* 
tion  in  general  being  uttcrlp  boih,  he  coulD  not  limit  anp  life  to  h.iS  35angb* 
tcr.  £>o  %%  Eliz.  Coke  Lib  1.  154.  the  2o?b  Paget,  in  Confibcration  of  paps 
ment  of  t®ebt$,  cobenantcb  to  ffanD  fei5~eD  to  tijc  &fc  of  Charles  Paget  fo? 
gears,  though  ijc  mabe  htm  <£;i*mito?  after  ;  pet  the  limitation  i0  boid. 

Vernon's  Cafe,  Coke  lib.  4.2.    -Jf  A.  maftc  a  feoffment  to  the  Wc  of  a  Winch.  33.  Hutt.ji. 
Stranger  fo?  fiifc,  the  itemainber  to  \)i0  Wife  fo?  her  'Jointure;    though  Co- u 36- r-  > Co- 
the  Stranger  oic  bcfo?c  the  13/uSbanb,  pet  this  toill  not  be  mabe  a  Jointure. 

£0  Trin.  12  Jac  Rot.  3264.  in  the  Common  picas,  Oate's  anb  Frith's  Cafe.  Am.  130.  zRo.  70. 
31  S$an  fei3eb  of  Hanb  in  jfec;   he  anb  Ijis  5>on  ano  $ric  joineb  in  a  Stafe 
to  begin  after  J)ijsf  ©eatb,  pielbing  a  Sent  to  his  faio  £on  x  J$c  bicb,  bis 
£011  pjobcb  t}i0  1$cir,  anb  pet  the  fiefrroation  \xit\0  aojubgch  S£oib. 

$om  to  the  feconb  part  of  tijc  Commendam.    Chat  there  is  no  p?obil?on  The  fecond  Reaibn 
that  the  Matron's  Confcnt  be  hab  ;   tohich  i0  fo  £cccflarp  as  that  tijc  <3lors  lp^n"thc  fi,ft  srcat 
upon  the  Council  of  Lyons,  anb  upon  Othobons  $)?ahincia!  is  fecundum  omnes 
Patroni  confenfus,  &  omnium  qui  laedi  poflunt  requiritur.     3fiS   if  the  patronage 
fie  bibibcb,  as  A.  to  name  to  B  anb  B.  to  pjefent  oher  a0  thc25oous  are  1  H.  Dav.  74.b.  ;j.a.  81. a. 
y.  1.  14  H.  4  11.  anb  other  Common  2SoofeS.    3ilnb  again.  Quod  fan's  obfer- 
vant  Prxlati,  qui  nifi  praifentati  per  p^tronos,  non  faciunt  Commendas.     5llnb  11  g^areim^dit^r.fi. 
H.4.76  Hanke,  and  Hor.  €he  Pope  map  45?ant  tljat  a  Q^an  maphabc  BioerS 
25iu)op?icfeS  toith  Confcntof  the  patron.  J>o  it  fecmS  that  in  Cafe  of  Commen- 
dam, the  parfon  toas  ficfi  p?efente6  fip  the  patron  to  the  23ifbop,  tohich  toa^sf 
inbeeD  the  natural  Courfe,  the  patron  being  the  firlt  31tto?,  anb  the  Commen- 
dam toojlting  but  the  Effect  of  an  3fibmiaion,  Olnftitittion,  anb  3f»buaion. 
i^oto  this  3;nftrument  of  Commendam  both  crp?cflp  crdube  tife  patron  in 
tftcfe  J©02bS,  Authoritate  fua  propria  capere,  &  apprehendere  abfque  inftitutione, 
collatione,  Indudione,  vel  alia  quacunque  juris  folennitate,  &c.   tohicf)  (alia)  mult 
refer  to  the  P?efcntntion  to  erclube  that,  Becaufc  the  fpititunl  Solemnities 
toere  nameb,  anb  erdubeb  ficfo:c  ^pcciallp ;  Solenne  eft  quod  folet  fieri,  Aug. 

$oto  if  the  Commenda  hab  Been,  that  he  might  take  the  HBencficeS  toith- 
out  the  patron's  Confcnt,  it  Bab  Bcecn  ©oib  ■,  tljis  is  the  fame  in  Effect  in 
clofec  l©o?bS. 

§ct  kuoto  tfjc  degrees  of  the  pope's  P?attiec  in  Commendams  Bp  RebufFus 
de  praxi,  &c. 

Che  pope  pzobibeb  upon  the  Churches  of  the  Clergp  aBfolutdp;  upon  the  Dav  H  a  b 
Churches  of  the  Hap  patrons  bis  p?obifion  toas  not  goob,  But  either  mitb 
on  crpjefS  Cloufe,    Dummodo  conceffus  Patronorum  Laicorum  adhibeatur ;    0? 
toith  an  <£jcp?cfS.,  Non  obftante,  the  patrons  Confcnt  toere  not  ljab» 

£0  fip  their  oton  flules,  the  Snfirumcnt  of  Commendam  it  fclf  muft  p?a- 
bihe  fo?  the  Confent,  0?  tlje  ©ifcharge  of  it,  fo?  the  ^ope  fatn  that  the  pa» 
tron  toas  to  Be  one.    £0  this  Jpo?m  is  too?fe  than  ijis. 
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t&iit  it  ft  Commendam  mere  maoe  to  trjt  Jjbtron  foiinftlf,  it  Ujclc  goeb  in 
tfjte  tfo?m,  a£  an  ^Appropriation,  tohitlj  i$  altoap^  ro  tlje  patron. 

|£o flj  tfjat  rsic  patron^  iligljt  ina^s  ncbcr  fuB  ject  to  tfje  €ijnrcr);iiicn  o?  <£>m* 
rcrg  <£cclcuaftical ;  anb  tljat  it  toa£  ttje  mo?e  3Bo?tfjp  anb  firtt  3Hct  and  part 
of  tlje  promotion  to  tlje  benefice,  i£  apparent  in  all  ©ifpoGtiong  anb  €ran* 

pio.499.b.  Dav.74.b  fpoSticn^of  £erietict#j  a£  in  tlje  o?bniarp  p?cfeurarion  of  tfjc  3fipp?op?ias 
rion,  in  the  Shion  of  Cljutcljc£,  yo  Edw.  3.  27.  14  Hen.  6.  iy.  3jn  bcritoing 
of  a  Vicarage,  17  Edw.  2.  ji.  iy  Edw.  2.  Ficz.  Quare  Impedit,  165.  "jtfn  tran* 
Hating  of  a  parocljial  Cljurclj  to  a  Collegiate,  yd  Edw.  2;  26.  in  permuta- 
tion,  anb  Cfjcuigc  of  T5crtcr]cc£,  45  Edw.  3.  F.  €rcfjange  10.  tfo?  tlje  pas 
irons'  mufr  p:cfent  crote  de  novo,  anb  bib  fo  tljcrc.  23ut  it  ijsf  true,  tljat  it 
fflall  bepenb  upon  tfje  execution  anb  ofnjoping  of  tftc  <£j:rljangc,  a£  tljat 
Cafe  tj  in  fiotfj  pointy,  anb  tlje  ftcfignation  anb  $?otelfation  of  Iiotfj  tlje 
3[ncumuenr£J  "ftegijicr  306.  B.  i£.  3I»  tofjict)  Cafe,  if  trje  itcoron  of  Jji£ 
Change  fai!  ;  cither  gincumuent  thall  return  to  f)i£  olb  benefice,  in  priftino 
ftatii,  upon  hi£  former  |0?cfcnratidn. 

€he  patronage  i£  Botfj  grantcb  ano  pleabeb  Bp  the  $amc  of  libera  difpofi- 
tio  Ecclefia:  •    14  Edw.  4.  2.  anb  7  Edw.  3.  4.  Bp  the  |2amc  of  tfje  Church  it 

Syd.389. ^animpe.  frit.     2$llb  tljC  Quare  Impedic  i,£,    quod  permittat  prsfentare  ad  Ecclefiam,    &c. 

S'S'aH&*fix7     qu^  vacat  &  ad  fuam   fpedat  donationem.     2llnb   trulp    tlje  % a$  of  tf)C  <©?bi* 

cr.'jac. aitf/'a  iw"  narp  arc  in  <£x*etution  of  it;  a£  tlje  SUbmittantc  of  a  Copp  ftolber  upon  £>ur» 

368.  Dy.  177.  p.  jf.   ren&cr. 

^fDe™'&Porty'5  &#  $atron'£  t>?efentn.ent  ta&c£  piaec  againft  the  <©?binarp,  after  3tapfe 
1 65.  mo. 500.  1  And.  incurreo,  13  Ed.  3.4.  34  Ed.  3.  n.  u  Hen.  4.  80.  anb  againft  tlje  fting'g 
Hz-  Sapfc  line toife.  Kelw.  yo.  B.  Mo.  900.  F.  N.  Br.  38.  IF. 

THn.  7  Eliz.  Dyer  141.  Cafe  Watfon,  Quare  Impedic,  agAHlfi  tfje  3CrcI)&iff)0p 
anb  t)i$  Sntuiiiucnt  upon  default ;  t^e  plaintiff  itiabc  €itle,  anb  Ijab  a 
3©:it  to  t'tjc  ^>ljcriff,  toberc  it  Voa0  fouiib,  t^at  tlje  €fjurc^  remaiheb  boib  ttoo 
^car^,  fo  trje  Sapfc  bebOIbcb  to  tfjc  €rbiun3  anb  notu  i^t  full  of  trje  CoIIa* 
tion  of  trje  3ilrcf)rjifl)op,  anb  t^e  plaintiff  &ab  ^[uUgment  of  damages?  But 
fo?  ijalf  a  i3ear,  oecaufc  rje  ItioUlb  remooc  trje  Clerfe,  anb  a  »rit  to  tfje  HBu 
(tjop  :  0Qtt,  fo?  it  i£  not  fullp  toitgin  tlje  ftule,  nullum  tempus  occurrit  Regi ; 
fo?  tl}t  patron'^  €itle  eontinuc-gf  'till  tge  ilapfe  ereeutcb  :  j&o  tlje  3^ing'js 
€ime  t^  hot  beffeb  in  fjim  pcrempto?p,  a^  in  otfjer€itlc|f. 
pio.433  joi.a.  $0  %a  of  tijc  «©?btnarp  can  bifapp?op?iate  tfje  Cfjurclj ;  But  if  tlje  ®m 

fbn  appjop?iate  (to^icM^  ^a'tiron)  p?ffent,  it  bib  btfapp?op?iate,  38  H.6. 
20.  11H.6  18.  Fitz.  N.  Br.  3j.  21nb  3  am  of  opinion,  t0at  if  he  p?c^ 
fent,  anb  rji£  Clcrh  Be  refufeb  fo?  juft  Caufe  anb  Notice  gibeh,  that  Itapfc 
ftjall  incur  •  fo?  tfje  31p^?op?iatiOn  gihcjs  tjim  a  Charge  to  ijolb,  0?  not.  2fi£ 
appear^  Bp  tlje  #o?m  of  an  3tpp?op?iation  in  Grimdon's  cafe,  tofjich  Bp  hi;* 
p?efcntmcnt  fje  hath  rcnounceb.  |^oh)  fincc  tht  patron'^  Sigfjt  anb  port  to 
tfje  filling  of  the  Church,  anb  martinet,  an  SfncumBenr,  jg  pri0r  tempore,  & 
potior  jure,  fince  Both  ih  €ime  anb  &igmtp  it  ijt  fir^,  ii&nH  tfje  <D?binattejgf 
3Cct  Be  gebb  to  perfect  anb  finifh  tfje  3&tt,  ttfljicj)  the  patron  ougfjt  to  Begin  ta 
him;  to  gibe  the  3(ncumBent  SLcabe  to  leabe  the  ^00?,  anb  come  in  Bp  tfie 
IBinboUi  I 

mvo  Wfjot  ^Inftoer  hat'h  Been  mabe  to  tW  5  ^one,But  that  t^t  Jting,  mijo 
p?bbeb  j^atrbhj  bib  cbnfcnt  fiefoje  the  Commenbato?p  enfreb,  mhiel)  i#  not 
ad  idem  (a£  tbc  habe  faib  Befo?e)  tbljen  toe  fpafee  of  tlje  Cbnrfitution,  to  an* 
ftoer  me  toith  the  <ercaition.  3Hnb  tlje  pope'£  p?actice  Itiass  in  thisf  cjratt, 
a0  pou  fee  in  Rebuffus  bcfo?e,  tljough  §*  t°OR  «Pon  &im  m0?E  in  f9c  $«tro? 
Ant*  ,5'"  hage,  than  Belbngeb  Ww\i. 

4&uppofe  tljot  the  3ilrchBifoop  ftoulb  commenb  to  a  certain  Cfiurch  ^oib,  lieet 

Patronus  non  cohfehferit,   anb  fo  in  the  genera!  tfiijS  i0,   the  ^[nftrtimrnt  of 

Commendam  toere  ©bib,,  though  the  patron  tooulb  after  Confent. 

The  third  Reafon  a?-      €lje  thirb  part  of  the  Commendam  i£,  that  it  i$  <^empo?arpJ  tohich  B?ing^ 

on  the  firit  great     jujt|j  jt  fo  ^jjnp  gincongruitie^,  ^Incortbenientie^  anb  SBfurbitiej^  in  Hain, 

?m'9oZ       s°'     a<S  carittot  Be  Bo?n  ,  fo?  the  Church  i£  neither  aitogetljer  ©oib,  a$t  it  xt* 

maihiS  in  tfjz  Cafe  of  0  Commendam  Semeftris,  tohich  ijS  But  a  ^emicflration 
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of  jpniits  and  Cures  'till  the  patron  p?e fent ;  ncirijec  is  the  Church  abio; 

lutclp  full  ;  fo?  then  it  fijould  be,  as  it  appears  6u  the  pleading,  plena  & 

confulra,  that  IS,  plena  de  poffefTore,  &  confuita   de  Re&ore:   $^o\S  plenum  eft, 

cui  nihil  addi  poceft  lecundum  modum  fuse  capacicatis :  J^OU)  tftat  clcarlp  IsJ  not  fa 

in  thiss  time,   fo?  tie  bath  not  the  23nn6cc  cntitclp,    neither  in  pafforal 

<£ure ;  fa?  there  is  ho  mo?e  but  a  p?odifion  put  upon  ijiin  (not  to  fcctoc  the 

Cute  hitnfclf,  as  the  Ham  fpeabs'  to  the  true  parfon,  Accipe  curam  tuam,  bur) 

ttjat  the  Church  be  not  defrauded,    ^either  ^atrj  be  the  benefice  ruhollp  in 

him,  aS  a  ftctro?,  fo  as  he  map  be  faiD  to  be  feifed  in  jfee,  o?  be  faio  a  £uc* 

teflbr  o?  P?edccc|fo?  to  the  parfons  that  mere  before,  02  that  fljall  follom. 

3£nb  a  "Benefice  is  fo  entice  and  indibiublc,   that  it  cannot  be  pjefentcd  0? 

commended  bp  parts  as  the  Cure,  ttutfiout  the  jfruits,  no?  the  fruits  mitt)* 

out  the  Cure,  no?  rfte  <&kbe  to  one,  and  the  €irheS  to  another,  0:  the  like : 

2tnd  bp  the  fame  itcafon  tbe^tate  and  perpetuitp  of  the  Encumbent  cannot 

be  didided  o?  diminithed,  as  that  he  man  take  anD  rjoio  it  fo?  time  02  four 

fjcnrs,  0?  as  this  is,  fo  long  as  be  ffiall  remain  23iu)op.    3lgain,  this  mere  Pav.  74  *. 

to  beep  a  freehold  in  a  perpetual  2£bciv.ucc,    tabid)  the  Ham  both  permit 

out  of  $eecu1tp,  as  upon  ©eath  of  2$iftjop  0?  parfon,  0?  the  like,  but  ncbec 

alloms  it  to  the  3fict  of  the  partp;   anb  therefore  if  a  53@an  mane  a  2£eafe  p°<t  338  Ascord. 

fa;  gears,  the  0emainder  to  rhe  right  CMrS  of  I.  S.  I  S.  being  alitoe.,  the  3Co-".'*- 

Remainder  is  utrerlp  3£oid.    €ftis  «ffommcndato?p  cannot  fiatoe  a  Juris  ucrum, 

tDhich  is,  utrum  fit  libera  Eleemolyna  pertinens  Ecclefiar  (uje  •    fo?  the  <£h.urcb  iS 

not  his,  h^  cannot  fane  to  him  anb  bis  ^uccefl'ojs ;   be  cannot  fue,  0?  be 

fueb  in  a  HtJ?it  of  31nnuttp,  oi  the  like.    3ft  ought  to  be  vinculum  conjugate, 

betroeen  the  Ercto?  and  the  HScctozp.    $oro  rhis  is,  as  if  a  fli^an  fhouto  take 

a  iBifc  uurlj  p?obifion  to  beep  her  'til!  he  can  get  a  flicher  :  set  the  i3iofs 

upon  the  decedent  before  cited,  of  Ecclefia  Sillatina,  tahicb  h°los,  that  the 

^ope  may  make  an  3,'iiffitution  to  a  benefice  fo?  a  €ime  onlp.    <©ut  of 

mhich  obferbe  the  f  allibilitp  of  fo:eign  2£utho?s,  and  fo?eign  lattice  j  fo? 

bp  the  Hams  of  England,  the  3Ctts  of  pjefentation,  Sufiitution,  and  5n*  vaug.17; 

durtion,  are  all  5fiutho?ities  giben  bp  Earn,  anb  mult  be  credited  according 

to  the  fo?m  pjefcribeb  bp  Sam,  anb  cannot  be  modified ;  fo?  Adas  leginmi 

non  recipiunt  modum  ;    fo?  the  11am  gibeief  the  Church,  not  the  patron  and 

<@?dinarp,  mho  are  but  ceremonious  3$iniftcrs,  and  are  appointed  tfyiit 

Scanner  and  fo?m,  mhic!)  thep  map  neither  ejrceebno?  ab?idge.    jSo  a  ffl£?an  Co.l.  J4.t.  Dow. 

map  nffigu  ficht  fo?  Corner,  out  of  the  Sand  «Domable,  mithout  3»eeb  :  bu97 

25ut  it  muff  be  fo?  no  Iefs  <£ffate  but  fo?  flife,  7  H.  6. 34.  33  H.  6. 2.  ytt  tfyttt 

is  Sutereff  anb  3ilutho?itp  joineb.    j|5ap,  a  jointure,  roh'eh  i^  ^ut  an  %mu 

tatiou  of  Corner,  0?  a  23aftard  Corner,  cannot  be  made  fo?  the  Hife  of  ano* 

ther,  Coke  lib.  4. ;.  Moile  39  H.  6.  40.  holds  a  p20tection  to  be  boid,  if  it  be 

fo?  IefS  than  a  tohole  fear,  M.  6.  E.  6.  Dyer  76.  in  cafe  of  Quarentine  the 

3©ife  muft  not  depart  from  the  ^oufe  upon  hec  husband's  ^Death,  and  re* 

turn  rohen  ffie  mill  fo?  the  reft  of  her  ©apS.    %i  xbt  3King  grant  the  #fflce 

of  Cuftos  Rotulorum,  0?  Chief  Suffice  to  tmo,  it  is  boid,  18  E.  4.  7.    %  cans 

not  43?ant  the  <©mces  of  mp  <J5ift  as  Chief  Suffice,  fo?  leftf  €ime  than  fo? 

3tife ;  if  the  Sing  grant  the  Cuttodp  of  the  €and  of  a  lunaticfe,  abfque  com- 

poco,  it  is  boid,  28  H.  8.  Dyer  26. 

13ut  a  Commenda  perpetua  map  be  admitted ;  fo?  it  amounts  to  a  CoIIa* 
tion  0?  p?obiGon,  and  both  full  3@o?dS  that  he  map  take  and  rcceibe  a  23e? 
nefice,  boib,  of  the  d3ift  0?  p?efentation  of  the  Patron,  and  enter  into  it 
mithout  SInffitution,  $c.  anb  tabe  the  profits  as  Hecto?  in  Commendam  fo? 
(SEerm  of  hi^  Hife. 

jgom  it  is  true,  that  it  is  in  a  fo?t  flcqugnant  that  a  Stt^an  ujould  babe  a 
perpetuitp  irrecobcrable  in  a  €hing  that  he  takes  onlp  to  keep  ;  for  fo  bo&0 
the  <@?iginol  of  a  Commendam.  15ut  here  mhere  the  3@o?ds  are  ample,  to 
mahe  a  full  Encumbent,  the  }©0?d  Commendam  fhuffled  in  map  be  counted 
boid,  as  in  Grindon's  €afe  it  i0  tefolbed  ;  the  pcrfettclt  i©o?d  to  make  an  Jones,  u?- 
31pp?op?iation  is  to  mane  him  parfon ;  fo  pet  a  pcriph?aCS  equipolent,  like 
unto  this,  mill  ferbc, 
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$ohj  mhat  bath  been  tfjc  main  aufmer  unto  thte ;   that  the  Mature  of  a 
Commendam  is  to  Be  determinable,  ana  not  perpetual, 
€o  which  Si  mane  a  Double  rcplp,. 

f  irfi,  that  the  Commenda  map  be  perpetua,  anb  that  i0  the  Bcfl  anb  per* 
feaeff  IStinb,  a0  appear^  befoje  bp  Canons?  anb  <©octo?js?»  23uc  fuppofc  that 
mere  fo,  j  fan,  the  pope'£  Chair  i$f  no  Court  of  |3arltamr nt  to  mane  %ate0 
fo?  SInberttancsjS  o?  jf?eeshoIb£  in  England;  neither  ttf  it  in  onp  S^an'sS 
$omer  to  create  nem  $ature£  in  Earn,  acco?bing  to  neto  Sfrbention*,  tjr? 
cept  tfjep  map  ftanb  mitft  Jus  Commune,  toljicf)  ig  natura  univerfa.  Co  this* 
$urpofe.  €hercfo?e  in  tfte  line  Cafe,  in  matter  of  Scanners?,  Tully  gibegf 
goob  3ibbice,  Contra  naturam  univerfam  nihil  contendamus,  pa  tamen  conferva- 
ta  propriam  fequamur:  ffl&0  it  not  fo  in  out  Cafe  of  perpetuities  *  €berp 
fl@an  mabe  nem  Hatp£  fo?  fti£  proper  ^atrimonp,  anb  rftep  (!oob  long  in 
bulgar  (©pinion,  not  mittjout  the  Sllfliffoncc  of  learneb  a?en :  *But  nota  ex- 
plofa  eft  fentemia,  being  contrarap  to  the  %a\D0  -3  fo?  politis  legibus,  non  leges 
politiis  adaptanda?. 
4  Fault.  iLe.iu,  ^Tlje  fouctt)  fault  of  tf)i^  Commendam  ig,  that  it  i0  grounbeb  upon  a 
iy-  '  A"d-'+9.  Dy.  uapffs  ^  mhewin  i0  to  be  conGbereb  the  Mature  of  a  Slapfe)  rohich  10  not 

an  SntereR  naturallp,  a$  ijaf  the  patronage,  but  a  meet  truft  in  %abs. 

7  co.  28. a.  Ant.ui.     gff  the  Gxrtf)  Mouth  be  incurrcb,  pet  the  patten'^  Clcrfe  ttjall  be  receibcb, 

zCro.n5.utra.      jf  jjg  fie  pjefenteb  befo?e  the  Church  be  filleb  bp  the  lapfe,  13  E.  4.  3  Brook 

Plenarty,  if.  43  E.  3. 11,  1 1  H.  4. 80.  <©bferbe  7  Eliz.  Dyer  24c  fo?  it  feemtf  bp 

that  Cafe,,  that  the  patron  fftoulb  $?cfent  agaiiul  the  Jung's  Sapfc,  fo?  he 

hath  damage  but  fo?  half  a  fear. 

miium  ten,pus,&c       3fi  Hapfe  cannot  be  granteb  obcr  a0  a  <*5?ant  of  the  nert  Hapfc  of  fuch  a 

K-nKirinbtouaauhai  Church*  neither  befo?e  it  fall  no?  after.    5flf  the  Sopfe  incur,  anb  then  th* 

Preifntment  againit    <j^oinarp  bie,  the  fiing  (ball  $?efent,  anb  not  the  <2i:ecuto?tf  of  the  <©?btnrt* 

thl?i"Zt  ,c°"  ?rt  rP  :  #°? i£  **  rather  an  SUbminiff ration  than  an  Sntereff,  Fitz.  Nat.  br.  34.  G. 

*  inft.9o.a.    r'      2f  E.  3.  24  Dyer  87.  i$  boubtful,  rohether  to  the  Hiing,  0?  to  the  Metropolis 
Noy.  69.  tan.    3flnb  %  holb  it  clear,  that  if  the  patron  p?efent,  anb  b\$  Cleru  be  in^ 

fittuteb,  anb  remain  mithout  ^nbuaion  eighteen  S^onth^,  the  liing  u)all 
not  ^p?efent  upon  him  bp  Hapfe,  a^  he  ntap  bo  upon  a  birnt  patronage  ac- 
cruing to  him  bp  <©uarb  of  €empo?alitic£.,  0?  of  hte  €enant'jS  Jpeir^  after 
fc3nffitution  bcfo?e  Sfnbuoion,  Fitz.  N.  B.  34.  36  K,  fo?  the  Jting  cannot  habc  a 

co.l.  ?44.  b.  zero.  3lapre,  but  mljerc  the  #?btnarp  might  tjabe  hai>  «  befo?e.    Mefme  1'  ley  d? 

9?.  1  init.  H5-  a.       Metropolitan,    6  Co.  J2.  a. 

pio  498  b.  322  a,        25ut  a  3Lnpfe  (aiS  J  ha^c  faib)  %0  an  3Btt  anb  (©ffice  of  €ruff  repofeb  bp 

lOiiss.  3Eato  in  the  (©?binarp,  Metropolitan,  anb  laaipin  the  Sing  Cmho  i$  certum 

&  ftabilimentum  juftiti?)  the  <2nb  of  tohich  Cruft  i0  to  p?obibe  the  Church  of 
a  ficao:,  in  default  of  a  patron ;  anb  ptt  30  fo?  him,  anb  to  bi£  behoof. 
Sllnb  therefo?e  a0  he  cannot  tranjeffer  bi£  €ru(l  to  another,  fa  cannot  he  bis 
bert  the  €hing  mheretoith  he  i0  trufteb  to  anp  other  ^urpofe :  3nU  there? 
fo?e,  though  the  feing  0?  23ifto?  map  fuffer  the  Church  to  ffanb  boib  (mhich 
pet  i0  culpa)  pet  thep  cannot  binb  themfelbe^,  that  the?  toill  not  fill  the 
Church ;  fo?  that  mere  injuria  &  malum  in  fe,  anb  therefore  fhall  be  jubgcb  in 
Ham,  in  ©eceit  Of  the  %ing,  fo?  eadern  mens  prafumitur  Regis,  qua:  eft  Juris,  & 
qua  effe  debet,  prafertim  in  dubiis. 

poft.  315.  Paim.  ju.  ^om  the  <©?binarp,  0?  he  that  ig  to  p?eftnt  bp  2apfe,  i0  a^f  it  mere  Nego- 
tiorum  geftor,  o?  a  uinb  of  9lltto?nep  mabe  bp  Sato,  to  Do  that  fo?  the  §&a- 
tron  tohich  it  10  fuppofeb  he  moulb  bo  himfclf,  if  there  mere  not  fome  Seft : 
ainb  thcrcfo?e  tjje  Collation  bp  Hapfe  10  in  flight  of  the  patron,  anb  fo?  hi£ 

.cr.3^.  4Le.n0.  ^urn,  24  E.  3.26.  38nb  tie  fnall  lap  it  ag  hiiS  ©offeffion,  fo?  an  aUfi$e  of 
barrain  #?efentmcnt :  j  H.  7. 43-  E-  N.  B.  31.  F.  €t)t  line  if  it  mere  bp  $?o* 
biOon  of  the  Pope,  7  E.  3.  Fitz.  Sflffi^e  barrain  $?efcntmerit,  3.  3l!nb  upon 
17  Edw.  3,  60.  <§t  mp  31ltto?nep  to  p?efent  tmo  25enef!cejS,  fhoulb  confent  0? 
agree  to  fucb  Commenda  a0  tbig,  it  moulb  be  boib,  ag  out  of  \)\0  Warrant; 
thefe  $iinb^  of  Sjlbminifirations  fo?  others  are  neber  ertenbeb  beponb  <©?bi* 
nariesf. 

*  C0.7S.  2Cr.  178       TBailiffsE  man  reccibe  J5tnt£  of  olb  €cnantiEf,  thep  cannot  accept  ncui  tips 
S'lI'm0'1*'       on  Change  of  €enant^,  tftep  cannot  enter  fo?  Non  ^aptnent  of  ilent,  much 
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mo?c  in  Cafe  of  |D?ocuration£  made  Sp  Sato,  tf)e  Seafon  ig,  tljcp  arc  Out  a 
pjodifionai  S5£iniiiErp,  fo?  Cafe  of  ^cccOltp,  and  certain  23enc6t  of  tfje  H02O. 
€rjc  4Eliate£  and  fpcrfon.s?  c£  ildrot^  and  £unatick£  arc  bp  Sato  intrufErd 
to  tftc  Siing  :  S(f  tl)crcfc?c,  trje  iiing  ftjould  grant  to  one  tljat  tiurudeflj  up* 
on  tfjc  goltciTiOn^  of  an  ^'deot  0?  Lunatick,   03  takes?  tljcir  ^cxiong  unlato* 
fuilp,  rijat  Ijc  rucnld  not  meddle  toiti)  tfjem,    bur  fuffcr  tljctu  to  Do  tEicic 
gpleafurc,  tfeefc  43?ant£  torn  tsoid.    j?o?  tijt'fc  toere  Sfect^f  of  ^mlke,  and'«©f*  Bodii  deRep.4.  ,ap. 
ficctf  of  a  Eiug,  to!jic|)  Ijc  cannot  pint  off:    Cefla  Regnare,   ii  non  vis  Judicare.  6- '•+>■-  RAErx 
5HnD  in  tijefc  Cfjinps  rlje  fisng  ig  nedrr  fuppofeb  bp  Lato  i!S  affectcD,    but  J4+' 
afjltfCO  atlO  DrccillcS;  f02,  Eadem  prsfumitur  mens  Regis,  qua;  eft  juris  :    M>0  tfjc  1  Co.  44.  a.  11C0. 
7  H.  4  42.  B.  and  zi  £.  5.  47.  r|je  c*£avl  of  Kent's  Cafe,    if  tfje  Jiing  being  but  74  b 
Guardian    grants  t|jc  Hand  in  fee,   tfje  <£»?ant  is?  boib.    J>o  toe  jubgcb 
latelp;   if  a  ^ijcriff  make  an  Undet^fjeciff,  anb  take  25onD  of  Ijim,  tfjat  Ant  13. 
be  ujould  not  ferbe  <£r;ecution£  ruitfjouc  fjijsf  Content,  tlje  2&ond  tooulb  be 
boib;  fcitisS  refolded  C.  Lib.  7.  36.  tfjat  tdc  Iking  cannot  gibe  atoap  a  $c* 
nal  ILato  :  ^0  tine,  if  tlje  fling  ijnbing  a  fiapfe  fbould  grant  to  an  -Jntru*  p0it.  i85. 
bcr  tljat  |jc  tooulb  not  p?cfcnt  to  tl)c  Cljurcb,  pea,  02  pcr|jap05  if  one  ftjoulo 
Ufurp  upon  tfjc  lfting'£  Sapfe,   anb  tfjc  Sting  fljoulb  grant  to  tfje  Hl'urpcr. 
tfjat  fjc  tooulb  not  rcmobe  bitf  Clerk  j  fo?  tiji.a'  toere  a  2&?eacfj  of  that  «£rutf 
tofjiclj  tl)c  Sato  repofctlj  in  tyim,  ag  tocll  fo?  tfjc  23eljoof  of  tfje  true  patron, 
ag  fo?  tlje  <J3oob  of  the  Churcfj  j  fo?  op  thi£  $®zang  tlje  patron  Ojoulb  lore 
jjig  patronage. 

€^^e  fiftf)  <£rception,  o?  ratrjer  Argument,  out  of  all  t[je  fojiner  (gjeeep?  The  firth  Rearon  up. 
tiontf,  an  ^ppcnbir,  02  Cojollarp  after  tfjeni  all  %  b?ato,  a  praxi  Beneficio-  ^elirllsrcac 
rum  in  Anglia,  a^  Rebuffus  l©jitC^,  de  praxi  beneficiorum  in  Francia.  jfo?  Op 
tge  iLato  anb  partite  of  tt)i£  35ealm,  toe  rauOt  jubge  fjerc,  not  6p  tfyc  f|ras 
nice  of  foreign  |5atioiiiSf,  mucf)  M$  op  tfjc  ^iattice  of  Rome,  tfjc  Jt>ope'£ 
<^:cmpo?aI  ^jincipalitp  01  ©emefne  of  t^c  tfjjutcl),  toilicf)  tijep  call  patria  obe- 
diential But  toe  map  tocll  call  it  patria  jugo  affueta  OJ  fervituti  fubjugata.  SJlnb 
fiefibe^  toe  ftnoto  not  tfje  Conftitution  of  tSjeir  ^patronage^  anb  <ffnurclj=Ii* 
MingjS  in  foreign  ^ingbomj3f.  25ut  trjiiS  $1  fap,  tljat  no  2$an  fiiall  fficto  me 
23oo&  of  Hato,  Statute,  Siliitficntical  mcfolution,  0?  ^'ubicial  '<&  inion,  no 
no?  ^iflo?p3  no?  CI)?onicle,  tfjat  bib  cber  alloto  in  trji£  ilcalm  a  Commendam 
in  tlje  Capere,  0?  Apprehendere,  anb  to  fjolb  propria  Authoritate,  fo?  a  'Cimc 
ief^xljanfo?  Jlife,  eitrjer  from  trje  g^opc,  0?  anp  ottjer  ;  but  iut$  (©pinion, 
ag  Ijatlj  been,  Ijatlj  been  againft  it,  ncitber  flsall  anp  Q§an  fl)eto  me  tlje  !©otm 
Commendain  $Sooh  of  3lato  0?  Statute  of  England,  bcfo?e  2$  H.  8.  onlp  11 
H.  4.  76.  Thirning  anb  Hanckefbrd  agree,  tljat  tlje  g)ope  map  g?ant  to  a  13i- 
fijop  to  take  25encficc^  de  Novo.  31nb  likctoife  Horton,  anb  Hanckeford  tfeerc, 
tftat  one  map  bz  mabe  TSifijop  of  bibec^  J»cc^  b)}  tfje  pope,  if  tfje  patron 
affent ;  tofjich  31  grant,  unberftanbing  25e!icficc^  totallp,  toirfj  content 
of  patron,  anb  free  from  tfje  <£rception£  t&at  %  fja&e,  anb  ftjall  take  againft 
it, 

3Jn  tfje  cafe  of  tfte  netol3ooft  of  <gntric^  fol.  J21.  Paf.  45  Eliz.  Rot.  1028. 

Bp  tfje  <Quccn,  againfl  tlje  ^?iu)op  Of  Coventry,    anb  Crumpton,  Warburton,  zAnd.  i«.i. 
anb  Kingfmell,  §lubge0  argued  opcnlp,    anb  at  large,  againft  tfjc  Commen- 
dam fo:  tfje  <©uecn;  anb  Anderfon  alfo  beclarcb  IjiiS  #pinion  fo.    'But  Walmfly 
bcclarcb  big  Opinion  to  tlje  €ontcarp,  toitfjout  Argument.    3DI]crcupon  tfje 
<©ueen>  ^tto?ncp  cntcreb  a  Nolle  profequi. 

fi5oto  it  i£  to  be  obfcr\)eb,  tfjat  all  tfjc  ginbcntions?  of  tfjc  |?ope  cancerning  Pro*uion  made  true 
the'  ©ifpofition  of  TgimcnceS,  25iujop?ich,«,   anb  otljcr  <efmrctHitoingtf  in  TZ^ eSl"1 
England,  toere  flill  to  make  perfect,  not  mutilate  9'ncumbentjsr.    3s  ?iiyp2o-  nary. 
p:iation^,  Collation^,  ^2Obifion0,  Commenda  retinere,   ag  it  ig  callrD,  anb  JdJhSS'aw b 
ilcferbation^,  toljicfj  toagf  not  of  it  fclf  a  Bcftotoing  of  a23cneSce;  buttoa.st  term. 
onlp  a  declaration  b;jat  ©ignitici)  of  25rncficc£  l)e  bib  referee  to  be  bifpo* 
feb  bp  riimrelf,  anb  no  otlier :  l^ljereupou  afteriiiarb^t  toa^  to  folloto  anotfjec 
311a:  of  p?obiftan,   0?  Collation  to  giue  it  ^recution.    Cinb  tlrig  ijc  tooulb 
make  fometime^  bp  particular  JlceneScetf,  lomctimejS  bp  torjolc  5p;ol)iuccjtf, 
anb  Stingbom^,  ag  appears  befo?e  in  tfje  ^jL*tra\3agaut  of  Clement  tlje  5. 
3flub  tfje  4>tat.  27  E  3.  of  $?ot>ifoe£. 

I^oto  tfjat  p?o\)ifiou  bib  make  a  perfect  Encumbent  perpetual,  n£  tocll  ag 
tfjc  oi&inarp  form  Of  Slnffitution,  ^c  J>ec  Fitz.  Na.  Br.  37  C.  18.  Ed.  j,  25. 
41.  Ed.  2.  j.  and  Stat.  13.  R.  2  Raftal.  $jorjifton.$   12.   mabe  againft  pjobin. 
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ong  to  come ;  pet  enactcO,  that  fuch  aS  mere  in  ^oficifion  alrcaDp  bp  $20; 

Dav.  so.  b.  biftons,  OjoulD  enjop  them  During  t^etr  SibcS-    Sgatnft  all  tljci'e  $?acticcS 

of  the  #ope  of  Collations,  3d?obiftons  ana  ftefcrbations,  the  Statute  of 
$>?oDifoes  Dib  fo?tifie :  3B'a«sf  the  £tatc  fo  imp?obiDcnt  as  not  as  isjcll  to 
foibiD  thefe  Commendams,,  Being  mo?e  mifchtebcuS  if  t?)ep  haD  Been  then 
ftnotDn  0?  allomeD  bp  lattice  here  ?  #?  toaS  the  $ope  lo  gentle  as  not  to 
pane  ufcQ  this  ©ebife  to  leap  out  of  the  Hams  of  f9?ootro?s,  tf  it  tooitlo  babe 
p?ePaileD  bere_,  aS  he  ufeD  it  in  other  countries  to  Defeat  the  Canons  a* 
gainfl  pluralities  here,  and  as  be  DiD  ufe  in  tf)iS  UingDom  t})£  Commen- 
dam  retinere,  becaufc  it  mas*  not  of  tfj*  Wa?&£  anD  leaning  of  the  Sato,  in 
tfjat  there  maS  neither  2lbotDance  of  the  benefice  no?  SIntermeDling  with  tijs 
patronage  J 

€be  firff  Mention  tTjat  is  ma&e  of  the  3$o?b  Commenda  in  25ool*  of  3lato  is 
27  H.  8.  Inhere  tlje  S&rcbbiJbop  iS  faiD  to  Be  Commendatorius  San&i  Albany 
tofjicl)  might  cither  Be  in  tlje  Retinere,  0?  elfe  Bp  an  abfolutc  tnbing.  €he 
nejet  ig  tlje  Statute  of  28  H.  8.  cap.  16.  inhere  ttyc  Statute  malting  mention 
of  DiberS  iiinug  of  23ullS  anD  25?icfs  of  the  §f>opc£,  itainetft  (inter  alia) 
Commendams  anD  CrialtieS,  anD  enacts,  that  the  f>attp  ftjall  enjop  the  ©e* 
neSt  of  fuch  of  tljcm  onlp,  as  might  Be  granteD  Bp  tlje  SHrcfjBifbop,  Bp  t^e 
Statute  of  2 j  H.  8.  J>o  this  10  ffill  unber  the  4&ue&~ion,  anD  argues,  that 
all  toaS  not  permittcD  to  tlje  StrcbbtOjop.,  that  the  JBopc  toon  upon  pirn, 
tD&iclj  mag  plainlp  true  in  CrialticS,  Bp  the  Statute  of  21  H.  8.  anD  this 
Statute  of  ^  H.  8.  25ut  the  Commendam  in  the  Retinere  map  Be  maDc  €em* 
po?arp  fo?  ©ears,  02  anp  €ime  mbcreof  the  difference  is  manifefir.,  if  ttjeic 
Mature  anD  Ecafon  be  obfcrbcD. 

Ant.  107.  vaugh.zj.  €f)e  ©inference  bettoeen  Retinere  anD  Capere,  iS  no  IcfS  than  Between  golD* 
ing  anD  retaining  that  Bobicb  iS  alreaDp  mine  oltm  (rabicb  iS  free  from  all 
the  €rceptionS  Before  tancn  to  the  other  SiinD)  anD  the  tahing  that  tobictj 
ig  another  Span's,  anD  therefore  tane  tlje  Cafe,  that  S  am  alreaDp  Bene&ceD 
Bp  formation,  ($c.  in  o?oinarp  fo;mi,  anD  SI  BJouiD  tahe  alfo  a  2&ift)op5 

am.  107.  ricb,  BJhich  of  ftts  oton  Mature  ttioulD  aboiD  tlje  benefice,  tohft'efoje  3f  oB^ 

tain  a  ©ifpenfation,  that  %  map  fjolD  this  benefice  foj  th?ce  fears,  though 
3f  tabe  the  25iulop?ifb,  tnhich  ttitn  %  tabc :  %  remain  the  fame  $arfon  flill 
of  tlje  fame  SSenefice^  in  no  lefs  dilate  than  %  BaD  Befo?c,  anD  t>exz  i9  no 
fjfnjurp  Done  ncitjjec  to  Church  noj  patron  :  f  oj  though  it  Be  damnum,  pet  it 

&  iac  e9z  *#  abfque  injuria.    ||JotD  tnljcn  th?ee  SearS  are  paft,  the  T5cncficc  PoiDS,    as 

it  (bouID  pabc  Done  at  the  firjl,  if  there  BaD  fieen  no  ^ifpenfation  ;  libe  tin* 
to  fce-fimple  toarrantcD  fo?  ftife,  though  the  Warrant  Be  €empojarp,  pet 
the  €hing  marranteD,  anD  to  Be  rccobercD,  in  halite  is  perpetual  j  fo?  ic 
iS  a  Marrantp  of  a  fee-,  though  not  a  OTarrantp  in  fee.    &Q  tlje  Commen- 

Co  l.  583.b,387.a.  dam  retinere,  &c.  is  of  a  ^crpctuitp  though  it  felf  Be  not  perpetual.  9CnD 
of  the  3fiUoBjance  of  this  in  23ocftS5  fee  the  famous  €afc  of  An.  11H.4.  79.  tips 
on  the  Common  lotD  anD  Statute  $?ot>ifo?S,  Both  Fitz.  Na.  Br.  36.  and  Jo. 
Parkhurft's  Cafe,  M.  6.  anD  7  Eliz.  Dyer  23;.  SlnD  Holland's  €afe.,  Co.  lib.  4. 
75-.  Dav.  77.  a.  b.  78.  a.  4  Co.  79.  Palm.  478.  2  Cro.  691.  Winch.  94- 

$om  though  the  Statute  fcemS  to  gibe  Corner  obcr  all  ©ifpenfationS 
granteD  at  Rome,  toonteD  anD  unlbonteD,  anD  all  ^irpenfations  generallp; 
pet  it  muff  babe  Conftruction,  fuch  as  lucre  allotoaBIe  anD  allomeD  Bp  tfys 
ilatos  anD  lattice  of  this  Hicalm,  foj  elfe  it  fhoulD  mafce  our  fobe  IjeaBi* 
er  than  Befo?e :  2inD  the  Statute  meant  not  to  create  neto  ©otoerS  unit? 
miteD,  But  to  ttannate  from  the  pope  to  the  UtrchBifhop,  toith  iRefirictions, 
as  toasf  obferbcD  Befo?e.  ^oto  though  the  §9ope  DiD  fometimeS  attempt  to 
grant  ©ifpenfationg  againjt  the  HatoS  of  the  JHcalm,  anD  perhaps  aDDeD 
jfulminattonS,  pet  the?  mere  but  bruta  fulmina  anD  minz  inermes,  anD  Idola 
conceffionum.  f  0?  thep  are  no  Slants  inDecD  that  babe  no  f  o?ce,  nnD  there^ 
foje  agatnfi  the  Sting's  >0?ant  pott  map  pleaD  non  conceffir,  if  it  mere  not 
bis  to  grant.  Co.  lib.  6.  iy.  3finD  tberefo?e  the  ^efcnDant  bete  hath  aber* 
reD,  that  the  Iibe  Commendams  mere  granteD  to  the  25ifbopS  of  trjiS  Heohn, 
Bef02e  the  Statute,  toh'eh  the  plaintiff  hath  Bp  ^?otejtation  BenieD.  25ut 
the  3il>3crment  is  bain,  if  the  Earn  juDge  tt>  Conttarp,  as  iS  BiS  $?otefra* 
tion  alfo,  tljat  this  Commendam  is  nat  againff  tlje  Statute  of  ai  H.  8.  of 
pluralities. 
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f^Tljc  Cfjctf)  fault  tftat  Si  3£fligu  i»  tftis  Commenda  ig,  rftat  it  ig  againff  The  ikrhReafon  upon 
tfte  Statute  of  zi  H.  8.  of  pluralities,  touching  mfticft.,  and  tfte  p:obilwn.£efirftsrMtPoint' 
of  tftis  Stature  21  H.  8.  cap.  2j.  to  p?efcrbe  it,  Si  mill  explain  nip  fdf  rfjc  3p' l3' 
mo?e  largcip,  ftecaufe  rue  ace  noiu  upon  a  point  tftat  map  lurcrlp  ®cfea: 
rftat  Jjtatutc,  mfticft  Xoag  a  moft  religious?  and  poltricfs  Cfturcft  Sato,  ana 
3  niap  tap  almoff  a  itrdintcgration  of  tftofe  i^olp  ancimc  Canons,  and  a 
flcfro?ation  of  tlje  Cftutcft,  ruined  bp  tfte  |9opes  Tot  quots,  vDifpnifations 
anD  tolerations  j  fo?  tftougft  tftis  be  in  tfte  Cafe  of  SSifftopsj,  mfticft  can  be 
but  rare,  prt  like  ©ifpcnfationS  map  be  granted  to  anp  common  Cfturcftman 
ro  take  in  Commendam  -€cn  23encficeS  to  bold  fo?  Hears,  0?  fo  long  as  fte 
fftall  bold  another  'Benefice  tofjereof  fte  ig  perfect  Sncumbenr.  f  0?  cbferbc, 
tfte  £copc  of  tfiisfSam  mas  to  app?op?iate  to  eberp  flock  bis  proper  $afio?3 
botft  in  25oDp  ano  2J$ind  ;  in  23cdp,  tftat  fte  f&ould  be  tfte  husband  of  one 
Wife ;  Una  Ecclefia  unius  Re&oris :  Sin  2©ind,  tftat  ftabiug  but  one  benefice 
(fabing  fome  fpecial  tfabour  and  ConGdcration)  fjc  fftould  not  farm,  43,ja$e, 
no?  mingle  fjimCclf  mitft  Secular  Affairs,  tftat  mtg|t  lrjitftb?ato  tjig  SJ^in&r 
<€ftc  policp  of  tftis  Sam  SI  obferbe  in  tftis,  tftat  tfte  €ime  nom  at  tfjis 
parliament  inclining  agninff  tfje  Pope  ( fo?  21  H.  8.  majS  tftat  parliament 
tftat  continued  25;  H.  8.)  pet  tljcp  bib  not  Rtaigfttmap  take  amap  from  tfje 
pope  tpe  Corner  of  3J>ifpenfing  pluralities  ( mfticft  mas  one  of  tfte  greateft 
<&no?miticS  of  ftis  Poirjcr,  anb  mas  pellis  incroicus  of  fits  coffer^)  but  tftep 
probided.,  tftat  tjig  ©ifpenfation  f&ould  not  be  fufficient  of  it  felf  •  but  muft 
onlp  feconb  a  <©ttaiiffcatton,  mfticft  tftould  come  from  So?os  anb  great  %$en3 
trjftcrebp  tfte  &ing  bib  d?aiu  tftem  to  ftis  part  from  tfje  pope,  bp  bibioing 
ftiS  Corner  in  tftis  among  tftem. 

$om  touefttng  tftig  Statute,  %  agree  clearlp,  tftat  23iffsop?ickS  are  not 
mitftin  tfte  Sam  unber  tfje  3©o?d  (benefices;  fo  tftat  if  a  parfon  take  a  T5i* 
ft)op?ick,  it  aboiDS  not  tfte  benefice  bp  f  o?ce  of  tftis  Sam,  but  bp  tfte  ancient 
Common  Sam,  aS  it  ig  ftoldcn,  n  H.  4.  60.  but  %  ftold  it  is  as  clear,  tftat 
if  a  25ifftop  ftabe  0?  take  tmo  S&eneficeSj  ^arfonages,  0?  ©icarages,  initf) 
Cure,  eitfter  bp  detainer,  0?  otftcrmife  de  novo,  fte  is  birectlp  as  to  tftofe 
benefices  toitftin  tfte  Sam;  fo?  fte  is  to  all  ^urpofes  fo?  tfjofe  not  a  ^if|op 
(mftetfter  it  be  in  ftiS  oton  ©iocefs  0?  not)  but  a  parfon  0?  ©icar;  a»b  bp 
tftat  $ame  muff  ftie,  anb  be  fueb,  anb  p?efcribc  ano  claim,  fo?  tfte  IBo?bS 
are  fMain.  Sff  anp  parfon  ftabing  one  benefice  mitft  Cure,  it.  tanc  anos 
tfter,  f  c.  mftofoeber  mill  ftolb  tmo  23ene8ccS,  mufi  ftabe  botft  fucft  a  <&m\U 
Station,  anb  fucft  a  ©ifpenfation,  aS  tfte  Sam  21  H.  8.  requires.  35nb  tfterc^ 
upon  ^  am  of  Opinion  clear,  tftat  if  a  aj^an  be  qualificb  €ftaplain  to  ami 
Subject,  anb  tftcn  Be  mabe  a  25if|)op,  fti^  Qualification  is  boiD,  fo  as  fte 
cannot  take  tmo  benefices  de  novo  after,  bp  f  o?ce  of  tftat  <©uaIi8catiou, 
but  if  fte  ftab  ILarofullp  tmo  benefices  befoje  l)ig  25i(t5op?icft,  fte  map,  bp 
SUifpcnfation  of  Hetainer  (befiaes  ftiS  fo?mer  ©ifpenfation,  10  tane  tmo  23e* 
nefices)  ftolb  tftem  mitft  ftis  23imop?icfe.  9lno  if  a  S©an,  being  tt)c  Swing's 
Cftaplain  rake  a  SDilbop?^  SI  ^o\o,  tftat  fte  ceafetft  to  be  tfte  fling's 
<ffftaplain ;  anb  25ifl)OpS  are  not  in  tftat  refpect  CftaplainS  to  tfte  $$ing, 
mitftin  tfte  leaning  of  tftis  Sain.  £0  tftat  tfte  €laufc  of  tfte  Statute,  tftat 
gibes  tfte  fiing  pomcr  to  gibe  ag  manp  ^Benefices  ag  fte  mill,  of  ftis  omn 
i©ift  to  ftis  Cftaplain,  mill  not  fcrbe  tftem. 

^ommftere  it  mas  objecteo,  tftat  tftis  Commendatory  is  not  mitftin  tfte       2+7' 
Statute  of  21  H.  8.  fo?  tmo  KeafonS:   f  irff,  becaufe  being  but  <JTempo?arp, 
fte  ncitfter  is,  no?  can  be  inbuctcb,  rofticft  tfte  Sam  requires.    €ftc  feconb, 
tftat  Clifton  mas  tfte  Inter  benefice  receibcb,  anb  tftercfo?c  it  ffjoulD  be  South- 
fleet,  anb  not  Clifton  tftat  ffsoulo  aboib. 

SI  anfmcr  to  tfte  firft,  tftat  it  is  tfte  Office  of  SfubgcS  to  abbancc  SabiS 
made  fo?  Hiclioion,  acco?bing  to  tftcir  dBnd,  tftotigft  tfte  l©o?dS  be  ffto?t,  and 
ttnpcrfea,  Magdalen  (College's  €afe.  <©tftermife  if  a  flj^airtane  €luentp  25c* 
nefices,  and  enter  and  tanc  tfte  P?ofitS  of  tftem  all,  but  tane  no  fo?mal  Sfn^ 
(icument  of  S'nbuction,  fte  fljall  be  out  of  tfte  Sam,  Durus  eft  hie  fermo;  anb 
fo  tftat  Statute  Seft.  4.  it  ftatft  onlp  tftcfe  5ilo?bS,  reallp  intituled  01  pofTcfTeo., 
anb  ftatij  not  tfte  IDojd  of  Sfnbuaion.  SfindSeA.  ij.  it  is  p,20bideD,  tftat  a 
benefice  5Spp?opriatc  fftall  not  be  taken  a  benefice  mitft  Cure  mitftin  tfte 

Sam, 
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3Lato,  clfc  it  hab  been;  pet  it  batfo  no  fo?mal  ^jnDuction,  but  tt  gioe£  $ol* 
felfion  toittjout  Sinbuction,  anD  fo  Dotb  tjji£. 

HBut  another  clean  Silnftoei:  ig,  tbat  ttjc  main  £cope  of  tljijs!  Sato  ig  to  abotb 
ana  Difable  all  £icence£,  ©ifpenfationg,  anions,  €oIcration£,  ana  otficc 
faculties?  tofjatfoeber  from  Rome,  o?  elfetoberc,  toftercbp  anp  fljcnlb  be  ma? 
bleb  to  ranc,  receibe,  o?  babe  anp  mo?e  dumber  of  23enefice£,   or  in  otfjei: 

coke  r.b.  4.79.  f  o?m  t|)an  i£  p?efcribcb  Dp  tljat  3Hct.  $oto  a£  it  ig  jubgeb  in  Digbie's  €afc, 
a  benefice  ig  taken,  receibeb,  anD  gab  Dp  ^(nftitution  onlp  ;  anD  tficrefc?e 
a  <&ualification,  0?  ©ifpenfation  follotoing  coined  too  late. 

Mtljp  then  obferbe  ttje  Conferjucncc,  if  a  SifJan  babing  one  benefice  toitlj 
Cure  bp  §?nfUtution  onlp,  accept  another  bp  ^flnffitution  onlp,  Itritfjout  ©if? 
penfation;  tf)e  Common  Sato  mahc£  3Haoibancc  actual  if  tjjc  patron  toil!, 
jjoto)  if  tlji£  ©ifpenfation  to  taue  23eneficeg  toitftout  dumber  Br  utrcrlp  feoib 
bp  the  Sato,  t&enare  tJjefe  Beneficed  taum  toitftout  ©ifpenfation,  onD  fo 
boiD,  efpeciallp  being  bp  a  23ifl)op.  3HnD  3  bolD,  if  0  St^an  tabe  a  €rialtp 
tobiclj  ig  not  allotorD  him,  be  cannot  bp  that  tone  ttoo  25rnefiicc£,  becaufe 
big  ^ifpenfation  ig  boiD* 
Cr  3Hifo  §[  am  of  Opinion,  that  if  a  flr^au  babe  a  benefice  toitb  Cure  too?tlj 

nbobe  ftgfjtt  $>ounb£,  he  cannot  toitljout  (Qualification  onD  ©ifpenfation 
procure  another  toitb  Cure  to  be  unitcD  to  it  after,  though  tfjep  make  but 
one  benefice ;  foj  thi£  Cautci  of  Union  ig  pjobittcD  fo?  bp  evvittg  $amc. 
25ut  of  Unions  before.  %  am  of  another  2!@inD,  anD  ^ollcrationg  are  alfo 
erdubeb.,  tuhicft  ig  a  p?oper  lBa?b  fo?  thlg  Cafe  Of  Commendam  temporary  ; 
fo?  it  ig  not  ailotoeb,  but  tolleratcD,  non  prscepto,  fed  permiffione,  ag  the  €a? 
non  fpenutf. 

Waning  fpoftcn  thug  much  of  tfje  Statute  of  21  H.  8.  $oto  obferbe  boto 

giealoug  t$i0  Statute  of  2^  H.  8.  ijef,  that  narking  be  Done  bp  it  to  the  P?es 

jubice  of  tljc  other ;  anD  tbctcfo?c  the  provifo  fa?  the  3&?cferioation  of  it  ig 

inculcate  toitrj  a  explication  ;  anD  as  Solomon  faitb,  Funiculus  triplex  non 

*•  facile    rumpitur.    €bi^  S!a  l&flll  not  ejctcnD  to  repeal,  0?  Derogate,  $u 

z.  |^o?  to  giDe  Sicence  to  tafee,  reccibc,  0?  n^be  anp  mo?c  Jlumber  of  "Bene* 

fieesf,  ^c. 
5.  €bat  tfjc  ^Ict  of  21  H.  8.  (Sail  ffanD  gooD  tit  all  gintcntg,  acco?Dtng  to  tf*e 

true  S©caning,  ^f.  I^cto  t'ftttf  Commendam  croffett)  all  tljcfe  ^ointsf ;  anD 
namelpj  it  gibe£  Reiner  to  tauc  anD  receine  (toljic^  are  tfje  berp  OTo?D£  of 
t^e  Stature)  toitfjout  refpecc  of  €ime,  moje,  0?  lete,  one,  0?  mo?e  25enefice^ 
toitlj  Cure,  anD  tt)e  fame  to  cntec  anD  tafee ,  anD  babe  t&eF?oSt£,  f  c. 

GLtfig  alfo  gibc£  ^Inftoer  to  tfyc  feconD  €>bjcrtion,  tbat  Clifton  U)oulD  not 
aboiD  :  f  0?  %  bolb  (aisf  21  babe  faiD)  tfjat  a  25itbop  bp  ^ifpenfation  map 

vaugb.  if.  Accord,  retain  Q0  manp  'Benefices?  a£  be  baD  HlatofuIIp  before,  but  can  tane  none  of 
neto  (if  bf  bab  fii£ ^umbec  before)  fo?  tge  U9o?D£  are  ag  toell  againft  baling 
of  Benefice^,  ag  tabing,  3InD  if  be  bab  none  befo?e,  tben  fye  can  tahe  but 
one  de  novo,  except  bp  Qualification  t)e  can  be  a  Cbaplain,  anD  alfo  bp  a 
Double  ©ifpenfation  babe  Eicence  tc  tabe  ttoo  25cmficc^,  anD  bolb  them  toitfj 
a  23iffsop?icfe. 

The fcven.b  Reafon       Whe  laff  anD  febctitfj  fault  tbat  %  SflOigii  in  tbig  Commendam  t^,  tbat 

upon  the  hrft  point.  t|j0Ugj)  tjjCrE  j,E  a  SafituDe  of  ©tfcretton  left  to  tbe  3fircftbifbop,  pet  be  ig 
circumfcribeD  toitfi  tljcfe  Caution^,  Sedt.  3.  tfoat  tlje  ©ifpenfationjsf  be  l^ecef? 
farp  anD  Coubenient  in  tlje  €afe  of  the  feing  bimfelf ;  anD  the  fame  Section 
jjatb  tbefe  iS>o?Dsf,  iohith  in  €a(tg  of  ^eceffitp  map  SatofuIIp  be  grantcD  ; 
anD  Sea.  12.  fpcaning  of  tbe  Hefufal  of  ttjc  ^Ircbbiftop  to  grant  ©ifpenfa* 
tion^,  it  ig  aDDeD,  tbat  of  a  gooD,  juflc  anD  rcafonable  Caufe  oug^t  to  babe 
the  fame  ;  fo?  it  i*S  not  ©ifcretion  cum  ratione  infanire. 

€0e  dStat.  Sed.  2.  gibes?  tbe  3flrcbbifl)op  tlje  <£ramination  of  the  CaufejeT 
anD  <©ualities?  of  tbe  ^erfonjS,  procuring  ©ifprnfations? ;  anD  tfjerefoje  if  be 
affirm  the  Caufe  jufl,  ag  the  €j:ilitp  of  a  25iffiop?icn,  0?  tljc  (SSualitp  of  the 
^erfon  too?tbp,  againtft  tbefe  tbere  fball  be  no  ^jeeeptton  no?  3flncrmcnt 
bp  Court,  0?  $attp ;  pet  tbi$f  isoint  ig  berp  impcrfcrt  in  tlje  $!ea  ;  fo?  tbe 
©ifpenfation  Dotb  not  affirm  it  affcttine,  ag  fhzp  fpeafe,  tbat  the  i5tl!jop?ick 
toajef  tnfufficicnt,  but  tljat  the  ^tu)op'£  petition  bib  fo  utfo?m. 

Wut 
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23ut  nolo  tfje  ^ifpcnfariou  map  fie  fo  groflp  and  pafpablp  unnccefTarp 
and  inconvenient,  as?  no  2i6ertp  of  ©ifcrction  can  defend  ir.  <©uppofe  it 
tocrc  a  meet  Tot  quot,  anD  pet  tijat  toas?  comtnon  inirp  the  $ope :  25ut  rfjig 
Statute  tjatfj  not  gifcen  it  to  the  2flrcbbifhop,  and  pet  it  isf  no  otsjcrtotie  rc= 
(trained,  but  bp  thefe  OTojds?,  and  the  Statute  of  21  H.  8.  anD  tf}is?  Com- 
rnendam  is?  almoff  as?  ill,  Infinitum  in  jure  reprobatur,  %i  toas?  infinite  in  $a^ 
turc  of  ©ignities?  and  benefices?,  in  $lare  Inhere,  in  ^imc  tohrit,  in  <jp)dcc 
fioto  tfjcp  (boll  he  gotten  0?  h°Jdc»>  i»  dumber,  fo?  thep  map  lie  '^Ttorutp  0? 
Ctjirtp  I'malf,  0?  €en  berp  good  :  %  luppofe  that  f&cre'  lucre  not  raanp  teo:fe 
in  the  £ime  of  $opcrp.  €his?  i£  line  the  :ffraud  ttiat  is?  called  Sfipparcnr, 
inhere  the  father  mfeoffs'  the  <&on  anD  ^cir,  ?;  H.  6.  14.  the  SlojD  mop  en* 
tec  npop  the  ^cir,  not  fo  upon  n  feoffee  UBthout  $?oef  convenient,  Eft  quid- 
dam  perfedtius  in  rebus  licitis.  ^60  J»atnt  Paul,  1  Cor.  10.  23.  All  Things  are 
Lawful,  but  all  things  are  not  Expedient.  3lnD  tbi£  iS?  finelp  fpohen  bp  Tully, 
Eft  aliquod  quod  non  oportet,  etiamfi  licet ;  Quicquid  vero  non  licet,  certe  non 
oportet. 

&cc  Mildmayes  Cafe,  Co.  lib.  1.  177.  3fi  S^afe  fo?  1000  Hears?  totis?  DiffallotBs 
cd,  tfjougl)  a  potocr  mere  rcfcrbeD  to  limit  anp  €flrate  fo?  fearjsf,  fo?  aim 
reafoiioble  Conftderation,  a0  to  him  fhoii!|i  be  thought  good,  pn  the  Hand 
teas  tii0  oton  bcto?e,  4  Ed.  2.  F.  Waft.  u.  38  Srafe  cf  an  C^oufe  anD  land, 
Et  quod  poffit  commodum  fuum  inde  facere  rpeliori  modo,  quo  fibi  viderit  expedire, 
line  contradi&ione  aliqua,  pet  he  map  not  pull  doton  the  $oufe ;  fo?  there  is? 
nothing  mo?e  contrarp  to  Hibcrtp,  tharo  Sicentioufncfs?,  no?  to  ©ifcrction, 
than  5pooIif{)ner^f.     In  maxima  potentia,  minima  licentia.  Saluft. 

2tind  noto  fo?  the  other  i©o?D  of  the  Statute,  that  is?  to  fap,  neceffarie,  Lex  Am.  i44. 
neceffitatis  eft  lex  temporis,  fcilicet  inftantis.  %nb  thercf02e  it  is?  tocll  faiD,  ne- 
ceffitas  legum  vincula  irridet.  23ut  this?  is?,  tohen  pou  map  perceibc  the  Cafe 
b?ougfjt  ro  crtream  $cccOUp  then  tofjen  the  38  tf  is?  Done,  the  Sato  permits 
pou  not  to  full  him  that  afljails?  pou,  to  hen  pou  D?ato  near  pour  laft  i&cfugr, 
becaufe  pou  fojefee  that  pou  tljall  fie  d?ibcn  to  it,  but  pou  muft  fo?bear  till 
that  ^eceffitp  fie  at  his?  full  ^etioD,  fo2  'till  then  it  map  fie  otgertmfc  p?e* 
benteb  0?  remebicb.  jbo  S  am  of  #pinion,  that  if  a  Commendam  tocrc 
grantcD  to  a  15ifhop  of  a  poo?  2Mu)op?ii:R  of  a  Church  certain,  notD  full,  to 
tahe  (fiffect  tohen  it  JtioulD  fall  boiD,  that  it  tofre  not  toarranteD  bp  thija?  J»ta^ 
tutc  1  fo?  it  miili  fie  certainlp  neceffarp  a«D  conbenient  tohen  it  i$  granted. 
3finb  h«c  befo?e  the  Church  is?  boiD,  be' map  babe  a  fiettcr  ^iffiopjicR,  oj 
that  $^ifhop?icft  map  be  bettered. 

$oto  to  the  reconD  great  $oint,  toftether  the  patent  of  the  Sing,  called  his?  ™e  fecond  great 
P?cfentation,  ffiall  fie  judged  to  habe  the  dfo?ce  of  a  compleat  Commendam  in       * 
it  felf,  0?  (ball  onlp  ferde  to  giPe  his?  Confent  as?  patron  to  tge  ©ifpenfas 
tion,  fiefo?e  made  6pfo?ce  of  the  Statute,  ajs?  toajs?  p?etended ;  that  i&  the 
<JSiiefiion. 

3ft  10  firff  to  fie  confeffed,  that  the  fting  hath  ^otoec  to  do  fiotb,  tell  tohat 
both  are ;  and  therefore  had  Election  to  do  the  one,  0?  the  other,  0?  both,  at 
fits?  pieafure. 

$oto  in  cafe  of  €feaiOn£,  tofierc  an  indifferent  Sllct  map  Be  taben  dibcrtf  Eieaicn.  Co  l  w  a 
tooptf,  let  \\0  in  a  IBo?d  fee  hob)  tficp  u)all  too?R  either  bp  tffe  %ct  of  the 
^artp,  0?  ©ifpofition  of  Hato. 

3find  fitft,  if  pour  %tt  map  toojfe  ttpo  toap^,  both  arifing  out  of  pouc  %n» 
terefi,  <£Iertion  %0  giben  to  the  patient  to  ufe  it  either  map,  as?  §>h  Rowland 
Hey  ward's  Cafe,  yj  Eliz.  Co.  lib.  2.  %y  ^e  toast  feifed  of  the  9Dj?ano?  of  Ditton, 
tohercof  the  25cmefncs?  toere  ^art  in  hj0  ^ofTeffion,  and  ^art  in  Scare,  and 
did  Demife,  bargain,  and  fell  the  fame  to  Warren,  anD  others?,  fo?  17  $ears? 
after  his?  ©eath ;  and  it  toas?  refolded  bp  the  Sludges  in  the  Court  of  Hoards', 
that  the  Seffees?  might  ufe  this?,  either  a0  a  common  Heare,  oj  as?  a  bargain  „  Cr  0 
and  &alc;  but  not  both  toaps?  to  one  intire  3flct,  anD  one  intire  €fjing. 

<©n  the  other  &iDe,  if  the  3firx  tutll  too?ft  ttoo  »aps?,  the  one  bp  on  %n> 
tereff,  th«  other  bp  an  38utho?itp,  0?  gotoer,  anD  the  gfijt  Be  SJnbiffcrenr, 
the  Hato  toill  attribute  it  to  the  2lntete|t,  and  not  to  the  3fiutho?itp  :  3fin& 

fo 


Colt  &  Glover  verf. 
160  Bifhop  of  Coventry  £j  Lichfield. 


Dilai  m», 


fo  poll  muff  tane  it,  foj  fi&io  cedit  vericaci.  3iaio  thcrefo?e  Co  ic  mas  rulcD  m 
,§»ir  Edward  Cleare's  Cai'c,  Mich.  41  and  42  Eiiz.  Co,  lib.  6. 17.  rEjat  if  a  Sl^an 
be  leifcb  oE  tij:ee  3ilcceS  of  Sana  bolbcn  in  Chief,  anD  niaheS  a  feoffment  of 
all  to  the  life  of  fuct)  ^ecroi^  ant)  of  fuel)  uSttate  as  be  fhall  giue,  0?  Difpofe 
fin  t)i$  WiW;  anD  after  bp  bis  3©ill  gibes  anD  Dcbifes  all  iji£  ItanDS  to  I. 
S."  anb  his  ^rirSj  that  tijia  tfcall  carrp  but  ttoo  3Darts  of  the  SanD,  in  point 
of  ©cbife.  ^inb  upon  the  fame  fieafon  is  c^e  Cafe  zi  H.  7.  of  a  feoffment 
ttiaDe  jointlp  bp  the  feoffees,  anD  a  ceftui  que  ufe. 

3llnb  lafilp,  toijetc  fjRnterelr  anD  31utho?itp  meet,  if  the  $artp  Declare  dear* 
lp  tljat  ftiS  3I»iH  U,  that  this  3llcc  thall  tahe  €ffcct  bp  bi£  Slutho  i:p,  0? 
Corner,  there  it  ffiall  paebail  againff  the  3fttr reft  j  fo?  modus  &  convenrio  Yin- 
cunt  legem;  anD  therefore  in  ftje  fame  Cafe  of  Cleare  it  is  agrcebs  tljat  if 
the  3£ebifo?  tjao  rtciteD  6is  $omer,  anb  hab  relieo  upon  that,  all  moulD 
babe  paflcD  bp  crp?efs  declaration  of  the  §£artp  bimfclf.  ^apmojc,  t&oiigb 
the  $artp  bo  not  make  an  erp?crs  declaration,  j>ct  it"  bis  %&&  bo  t,rtipo?i  a 
j^eceffitp  to  mo?ft  bp  ftis  f^otocr,  0?  eire  to  be  tohoUp  boiD,  the  23entgimp  of 
tlje  Ham  mill  gibe  map  to  effect  the  gleaning  of  the  f^artp ;  anb  tf)cicfo;e  in 
that  Cafe  it  mag  rcfoldeD,that  tohereaS  Cleare  mas  feifeb  io?  <£rample  of  tip  e 
SHcreS  of  Sanb,  ctoerp  one  of  equal  ©alue,  anb  conbepeb  tmo  of  rt}t  m  (a  i 
Wilt,  fa?  Dec  jointure,  anb  aftcrtDarbjs  mabe  a  feoffment  of  the  tftirD,  to 
the  8fe  of  fuch  ^erfoiij  ($c.  as  befst>?e,  anb  then  bebifeb  that  tbitb  -Sue  ut 
fupra;  that  ©ebife  teas  goob  bp  f  o?ce  of  the  ^fluthojitp  ;  fo?  clfe  the  m'^it 
©ebife  hab  been  utterlp  both,  babiiig  bcfo?e  giben  the  oti)cr  tiuo  $>iutg  ta 
his  Mlife. 

$om  then  fo:  toe  minor  fS^opofttion,  bob)  this  Cafe  fits  the  former  £ttrtr0 
anb  ^ifiinctiojiSi  %t  is  firft  to  be  obfrrbcb,  that  the  fiing'S  ^aironagc, 
anb  his  SQfTcntiug  to  the  Commendam  in  that  refperr,  iSp?oceebing  from  %\\* 
tcrcft  :  T5ttt  the  king's  Sfiffeming  to  a  Commendam  mabe  bp  the  3»rchbiu)cp 
acco:bing  to  the  Sato,  ijef  but  a  mctr  5iiuti)o?itp  limiteb  bp  tfyat  %a\n,  anb 
fo  far  it  tons  perfo?meb  in  the  firft  Confirmation  bp  him  mabe.  Snb  the 
malting  of  a  complcat  Commendam  bp  tlje  Jtiitg  ftath  an  Operation  out  of 
Sfnterefl:  (if  he  be  patron)  anb  though  tie  ft?  «ot  ^a^on,  pet  is  it  not  a 
bare  3l!utho?itp  beribcb  from  anotljer;,  but  inherent  in  his  obm  ^Jerfcn,  a- 
mongft  other  ^omerS  anb  2l!utfto?iticS  ahnereb,  anb  incibent  id  the  Cromn, 
to  tohich  tJK  #atron  mult  Confcnt. 

,  130m  let  us  fee  mljat  map  be  tafcru  to  be  the  king's  fl^inb  in  this  hi£ 
patent. 

firft,  if  the  &tng  hab  begun  rottfj  a  Direct  Recital  of  the  fo?mcc  Commen* 
dam,  anb  then  mabe  hig  ^?efcntaticm,  anb  Commenbation  of  the  €t)mtp  to 
the  23ifhop,  aS  tycte  he  Doth ;  Ita  uit  liceret,  &c.  fecundum  vim,  &c.  pradifla- 
rum  literarum  difpenfationis,  the  patent  it  fclf,  eft  cujufdam  facultatis.  ^0  flt^an 
moulb  habe  boubteb,  but  that  acco?bing  to  this  plain  declaration,  anb  ac? 
co?bing  to  Cleared  Cafe,  it  tooulb  ftabe  m?ought  no  mo?e  but  the  3tflentanD 
3io:  of  the  patron  te  cffabUu)  the  fo?mer  Commendam. 

^oto  this  in  Effect  fottuDS  as  much;  fo?  it  concludes  upon  the  fo?mer,m&icft 
fuppofeth  a  feinb  of  Recital  of  that  fo?mcr  Commendam, in  the  Uing'S  thought, 
in  the  fo?mer  ^art,  though.it  be  not  crpjeffeb:  SllnD  the  fecundum  vim,  &c. 
is  full,  mbercfocber  it  is  placeD. 

^oto,  cither  there  roaS  a  fo?mer  SMfpenfation,  0?  none.  %t  there  mere 
one,  the  feing  means  to  efiabliffi  that ;  if  there  Ibere  none,  0?  a  botb  one  ajt 
boib  «GurfomS,  f  E.  4. 14.  (mhich  »*  as  none)  the  Hing  DcceibeD,  anD  fo 
the  5Ccx  boib. 

I^oto  91  ash,  if  the  *Bifhop  hab  taftcn  his  200  S*|arfcs  a  Scat  befo?e, 
mhethcr  bp  tijis  patent  of  the  Sing  $z  might  habe  taiien  this  ober  anb 
obobe  i 

dflearlp  no  ;  fo?  he  muff  take  it  fecundum  vim,  &c  3EnD  the  25iu)op  in 
pleaDing  hath  acknomieDgeD  that ;  fo?  he  abers,  that  all  Iji^  HibingS  are 
unber  that  ©aluc. 

mta  Ije  pleaDS  that  the  Sing  bv  f  a?ce  of  his  Sapfe  DiD  mafee  this  patent, 
^c.  fc.  ratione  prerogative  fuse  Regis,  per  lapfum  temporis,  fibi  devolut.  per  Lite- 
ras  fuas  Patentes,  &Ci 
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^otottjia  general  ^olurr  to  mane  Commendams  ig  in  all  Cafes'  n'iJtc  • 
bat  tj*£  S'nttieft  to  cftabiifl)  a  Commendam  of  tisc  3£vcbbi%op£  is  o.'ilp  bis 
jro;cc  of  «is  patronage,  U)t)ich  he  tjar«  op  the  atopic  m  ti>\g  Cafe,  anb  up; 
on  that  he  tiatt)  rclicD. 

3lalHp,  obferbe  the  frame,  ants  it  is  dear,  that  ttje  fting  fiab  no  fpiirpofr, 
neither  t)nit>  the  patent  the  >Fenour  of  an  immeDiate  Commenda;  fo"?  ir  Doth 
canfilt  Out  upon  ti}?rc  mam  Ciaufcs",  U)i)mof  tljcre  is  but  one  ti$ar  i0  Clau- 
sula conftituciva,  anp  tf)e  Otfjer  tOJO  are  Claufula:  confecutiva:,  o?  coniequente*. 

€t}t  nru  i£,  that  the  iking  Doth  parent  htm,  and  comtnciro,  gibe  aub 
g2ant  the  Church  to  bun ;  rijis  Doti)  conftnute,  p?ifrnt,  anb  cotnmeno 
rtjc  Church  to  inm  Slctuallp,  aub  tl)ig  \xmg  proper  aub  mceffarp  foj  the 
iaing  to  0o3  ag  patron,  to  gibe  jfo2te  anb  <efft(t  to  rftc  ftrft  Commenda'  anb 
the  3©o?D0  are  apt  enough  to  import  fci<*  3DjTcnt  rfTeaual :  SlitiD  fo  it  ijs  in 
tlje  Cafe  of  Heale,  again**  the  2&itt)Op  of  Exeter,  4:  Eliz.  No.  Entr.  473. 

Che  feconb  Claufe  totlict)  muff  malic  tlic  Commenda  immeDiate,  0?  none, 
ig  not  a  fubflantibe,  02  couliitutibe  Claufe  of  ir  fclf  in  ttjis  f  02111 ;  Ec  in- 
fuper  conceffit  Dominus  Rex  eidem  Epifcopo,  quod  ei  bene  liceret,  tohtth  pec 
moulD  tiabe  been  mucij  chccnc  bp  the  Claufe  of  that  Sentence,  fecundum  vim, 
&c.  23ut  it  10  dean  contrarp  thus,  Eccleliam  Commendavit,  &  conceffit  ita,  uc 
eidem  Epifcopo  bene  liceret,  &c.  Secundum  vim,  &c.  It^^tc^  amounts  but  to 
thi£;  trjat  tlje  &ing  commcnDeD  the  Church  unto  him,  being  his  bp  lapfe, 
to  the  €nb  to  enable  htm  to  habe  %t  tn  Commenda,  02  fo  that  he  might  habe 
it  in  Commendam  bp  5?o?cc,  ano  aceojbing  to  i)ip  former  ©ifpcnfation ;'  €hctc 
can  be  nothing  m02e  clear. 

<Che  lafi  Claufe  ad  quam  rem,  &c.  ad  debitum  effe&um  perducendum,  hab  no 
Colour  at  all  to  mafee  an  abfolute  Commendam,  fo?  it  Doth  not  p2etcnb  to 
maHc  anp  neto  €hing,  but  to  b?ing  t|jac  to  €ffcd:,  toljich  mas  before  fponcn 
of,  fee  the  Cafe,  H.  3  &  4  Phil.  &  Mar.  Dyer  141.  &tng  H.  8.  appointeD  bp  his"  4  u,  uo. 
Will,  that  ttje  Habp  Mary  ffooulb  habe  3Zanb  to  ijolD  fo  long  a0  flje  Qjoulti 
itcep  her  felf  £alf»  E-6-  S*anteb  them  unto  her  fo?  Ccrm  of  her  Hife,  fecun- 
dum tenorem  Teftamenti,  H.  8.  £l)e  graiueb  a  iScnt  out  of  them  ;  anb  then 
E.  6.  bieb  :  %  Quasre  i0  mabe,  Wtyat  fhall  become  of  the  ifont  io^ich  bes; 
penb^  upon  the  ©alibitp  of  §tz  (gflate,  anb  that  upon  ©cceit  to  the  Siing, 
02  not ;  but  clearlp,  if  there  h«D  been  no  Will,  the  sMate  ojouID  habe  hem 
boiD ;  Co:  the  Utng  Xoag  DcccibeD  ;  fo  here,  if  the  firff  Commendam  be  boib* 

£0  the  Cafe  of  the  3Hbbef£  of  Sion,  38  H.  6. 3;.  the  fting  fcifeb  of  a  a?a^  s  Co.  u  b, 
no?  toith  tlje  3llDbolofon  oppenbant,  granteb  the  S^auo?  to  I.  S.  fo?  Ittife,  anb 
then  granteb  the  fll?ano?  to  I.  D.  after  the  ©eath  of  I.  S.  habendum  una  cum  Poft.nio 
advocatione.    3finb  then  bp  parliament  the  fling  reciting  both  the  43?ant£, 
confirmeb  them  bp  parliament,  pet  the  ^bbotofon  paffeb  not. 

%0  to  the  thirb  great  ^oint,  tohettjer  rhiiSi  Commendatory  might  be  ab?  The  third  great  point. 
mitteb  to  pleab  to  a  Quare  Impedit  at  the  Common  Sam,  0?  bp  the  ^ean^ 
ing  of  the  Statute  of  2f  E. ;.  cap.  7:  pro  Clero  Stat.  3.  iohereof  reab  the  Wo}o& 
of  the  $?eamble  anb  SBoDp  (tohere  the  <©?Dinarp  gibesE  a  Xenefict  right? 
fullp  bp  ilapfe)  fo  that  10  the  Cafe  of  0  pcrfett  Encumbent,  UJhich  he  caller 
a  pofleflb?;  anb  tijen  enattjsf,  that  the  <©?Dtnarp  o?  poflefTo?,  in  all  Cafr;ef  Dy.  1  b  7co.1<j.a. 
line,  (hall  be  receibeb  to  countetspleab  the  €itle,  anb  to  befenb  hi£  migljt*  polt  lf»»  w>-  l°nM 
although  the?  claim  nothing  in  the  patronage.  ,6u 

f  irft  note,  that  the  2tf?ifchief  of  the  Commendatory,  fo?  not  being  abmit? 
teii  to  pleab,  ought  to  mobe  no  ai?an  j  fo?  the  berp  true  Encumbent  toa^  in 
that  apirehicf  'till  thi^  Sato  :  =§o  that  if  the  Statute  bib  not  reliebe  thtf 
JtinD  of  limiteb  Commendatory  (tohereof,  a0  %  habe  fhetoeb  pou^  no  tlato  o? 
|3?aaice  ebec  toon  Sinomiebge  before,  uo?  after  tljat  Statute)  that  he  bath  no 
Caufe  to  complain. 

^ote,  that  if  a  Commendatory  mere  not  in  Ham  a  poffeflb?  of  a  benefice, 
that  ig,  an  ^Incumbent  at  the  Common  Xain,  then  ig  he  not  relicbeb  bp  ifje 
Statute ;  fo?  it  mahejef  no  neto  ^offefTo?sf,  but  gibc£  the  olb  Hcabe  to  pleab ; 
if  he  mere  0  perfect  partem,  he  mere  mithin  the  pluralities  at  the  Common 
Haib  anb  Statute,  21  H.  8. 
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c1j3oti)kc  it  not  fccm  unrcafonablc  tnat  be  ought  to  i)o!o  (jia  pojfcffion,  and 
pet  be  mop  be  fo  difoblcd  to  plead  in  fomc  fo?t,  ttiot  being  tint,  be  camut 
defend  Ijimfctf ;  fo?  if  cberp  Sipan  roigtjt  in  rdctp  Cafe  aline,  plead  tenor  Ije 
toould,  and  in  ton  at  fo?t  lje  mould,  pingui  Minerva,  it  inigljt  be  better  called 
Calfting  at  the  Icaff,  than  pleading.  iDnD  Lie.  cap  confir.  123.  it  ujould  fccm 
Dab ■  little  Undemanding  to  adrnonifl)  hi;J  J>on,  that  it  is?  one  of  tfjc  molt 
honourable,  lauba&lr,  and  profitable  Chingg  in  our  Into,  to  babe  the 
JUnotolebge  of  tocll  pleading  in  3!  along  real  anb  pcrfonal,  ma  therefore 
counfcllcd  him,  demitter  fon  courage  &  cceur  de  ceo  apprehend.  3£nD  there  10 
(ag  Bratfon  fapg)  a  great  ilefcmblance  bcttoecn  pugna  miiicaris  &  civilis.  3Hn0 
therefojc  ag  in  a  23attle  pott  toill  not  put  ebcrp  lunb  of  IBeapon  into  cderp 
flt^an'g  ^anb,  no?  appoint  all  a?eu  confufeblp  to  all  £erbiceg;  but  fo?t  SJ?en 
accd?oing  to  tf)eir  federal  f  acuities,  and  appoint  to  eberp  2$$an  big  oton 
Station,  tohicfj  hi  muff  ffand,  anb  not  leap  into  another  St^an'g  IHace 
though  toifb  ^ope  of  £ucccfg  (tuhich  if  be  Do  toitb  &uccttg,  pet  ljc  deferneg 
5©eafb  bp  the  partial  ^ifcipline,  tohcrcof  the  Romans  mere  rgjc  great  ftga- 
tterg  and  <&cacberg:)  Wucb  mo?e  cjratelp  docg  the  Sato  affign  to  ebcrp  per* 
fan  in  tfiig  Cidil  i©ar  big  Proper  Action  and  <©ffice,  according  to  the  p?o* 
700.16.3.  tAnd.  P?ietp  of  grijt&irc  and  facultp.  2End  thercfo?c  at  the  Common  Slato,  the 
T-ii.xtf-  '    Encumbent,  0?  anp  other  tljat  claimeb  nothing  in  the  patronage,,  could  not 

counterplead  the  €itle  of  the  plaintiff  in  a  Quare  Impedit,  beeaufc  that  toag 
fo?  €itle  to  the  patronage,  toberctottfi  be  bob  not  to  bo.  %nH  it  mas  a* 
gainff  llcafon,  tljat  anp  ft?au  fftould  contend  fo?  that  lie  neither  had  nor 
claimeb  :  €be  TBailiff  in  3Mfi5c  cannot  pleab  a  Hcleafe,  but  ffjall  be  holpen 
cr.  or. 232, 156.  bp  Certificate  of  SUffi^c.  Sllnb  therefo?c,  firff  tbe  bcrp  #artp  to  tlje  d&uit  in 
a  jac64<$.  n.b.  jjjg^fg  jiiCE£tlp  jjijf,  anb  the  #oint  p?oper  to  bim,  if  a  fleleafe  be  mabc 
unto  him  bettocen  ©erbict  anb  ^judgment,  cannot  pleab  it,  becaufe  be  hatl) 
no  *©ap  in  Court,  but  muff  be*P  bimfclf  bp  Audita  Querela. 

3Dnb  tberefope  to  put  pou  but  one  Cafe  befo?e  the  Statute,  anb  one  Cafe 
after  to  p?obe  tbi&  18  E.  3.  23.  tbe  liing  b?ongbt  a  Quare  Impedit  ogainff  tfje 
|0?iO?  of  Durefme,  anb  btiS  Encumbent,  anb  claimeb  bp  a  <©?ant  Of  the  new 
SCboibancc  from  the  p?io?  to  him,  tohicb  tualf  no  plea  toitbout  u)etoing  it,- 
btit  the  P?io?  confefled  it,  and  the  S'Uumbent  demanbeb  judgment,  becaufe 
tbe  fting  tbetoed  no  ©ceD  of  the  43?ant ;  tofjitb  deception  toa^  diffallotoed. 
€ben  he  pleaded,  that  the  #?io?  made  no  fuclj  <*3?ant,  tobicfj  the  $?io? 
tohom  it  concerned,  l;ad  confeffeb ;  and  both  toere  adjubged  againft  him, 
becaufe  he  claimed  nothing  in  tl)e  patronage,  fo  that  it  lap  not  in  bi& 
28-toutb  to  plead ;  and  therefore  the  feing  had  judgment,  anb  v^t  the  afifc 
chief  of  the  Sfncumbent  toajf  objetteb. 

^ince  the  Statute  of  ;i  E.  3.  Fitz.  Encumbent  6.  the  Sting  brought  a 
Qiiare  Impedit  againjt.the  31rchbifhop  of  Canterbury,  anb  big  ©tear,  and 
mabe  €itle  bp  ilboidance,  tohile  the  €einpo?altic^  toere  in  hi^  j^andsf. 
Wife  3Hrchbiffiop  confeftcd  it,  and  the  ©icar  benieb  it,  tobieh  pica  h^  toajsf  to 
Be  admitted  unto  bp  t^c  Statute,  if  he  toere  ^Incumbent ;  tobcreupon  fo? 
the  &ing  it  toas  faid,  that  the  ©icar  had  refigncd,  banging  the  l©jit.  3Bnd 
though  it  toere  crcepted,  that  t&e-feing  a)oul&  net  be  rcceibed  to  fap,  fo ;  pet 
it  toag  judged  fo?  the  feing,  becaufe  he  could  not  be  rcceibed  bp  Common 
Sato,  &$  afo?efoid,  no?  bp  the  Statute,  becaufe  be  toag  no  longer  poffeffo?. 
25ut  13  H.  4,  7.  it  taa^  rcfolbcd,  that  toitbout  mafting  ^Title  to  the  patro* 
iiage,  a  £©an  map  fticto  as?  Amicus  Curia;,  falfe  Eatin,  0?  other  Scatter  ap» 
pearing  toitbtn  the  3©?if ;  fo?  indeed  tljatig  no  pleading,  buti:cmemb?ing 
V8Bgb.j8.Acc«rd.  the  Court  of  that  of  tohicb  tfjep  ffcould  tabc  iinotolcdge,  of  <©ffsce  :  %nH  one 
piea,tohich  in  effect  i-^  the  general  Sffue  in  a  Quare  Impedit,  Ne  difturba  pas, 
e^erp  defendant  map  plead  toitbout  mo?e,  becaufe  it  doth  but  defend  the 
3©?oiig  tofteretoitb;bc"'(tandg  charged,  and  IeaWg?  the  plaintiff 'jS  €itle  not 
controbertcd,  but  in  €ffecr  conf e ffed  j  toho  map  therefo??  upon  tljat  pica  pje* 
Tentlp  p:ap  a  W:it  to  the  JSiffjop,  o?  (at  big  Choice)  maintain  the  3&tftur» 
bancc  fo?  ©amageg.  #f  ttji^  f  o?m  of  pleading  in  Sato,  there  i#  one  flea* 
fon  common  to  other  3£ctiong3  tohcrcin  critic  ig  contained  ta  the 'Hand  in 
Mo.  izs.  am.  103.    <©uelfion,  fpeciaHp,  tohicb  i$,  that  the  Cenant  ffjal!  ncber  bs  reccibed  to  coun^ 
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tcrplcaD,  6m  fyc  muft  convey  himfelf,  bp  his?  pica,  a  Zitic  to  tfjc  2anD  anD 
fa  a\joiD  rhc  plaintiff  .s  title  allcDgcD  bp  £raDcrfc,  o;  Cbnfeffiiig  anD  ^Hjoio; 
mg.  23ut  in  tlje  Quare  Impedit,  there  is  a  further  ilcafon  ;  foj  Doth  plain*  vacg  ?, 
tiff  ana  ©YfcnDflnt  arc  5srtcr?s  one  againft  another  •  anb  therefore  the  Srfcn- 
Dant  f&ali  ijnlic  a  esi.rir  to  tijc  ]i5ifi)op,  as  bell  as  the  plaintiff,  Which  thep 
cannot  tiavor  mithdut  a  title  appearing  to  the  Court.  2£no  therefore,  if  the" 
©cfcnDant  ncucr  appear,  pet  the  plaintiff  muft  make  a  'title  fo;  form's" 
fake,  anD  fa  nfuft  tnc  ©cfrnDnnt,  if  the  plaintiff  he  &on-4mt.  3finD  upon 
rl;c  fame  llcafon  it  is?.,  that  if  an  %ftx$t  he  fought  againft  the  vDifTeifo:  ants 
tenant,  the  ^iffeifoj  can  make  no  Hie  of  tljc  iiclcafe  of  ^rtions"  real  maDc 
&p  tlje  plaintiff  to  him,  hecaufe  he  hath  nothing  to"  Do  With  the  llcaltp., 
anb  yet  it  is  an  intire  ^fiction,  mrjirt  of  the  llcaltp  ana  pcrfonaltp,  But  hath 
fcbcral  ilci'pccts'  to  federal  perfons,  Wijcrcas"  (if  the  fame  perfon  mere  botij 
^iffcifox  also  tenant)  it  lucre  gocD.  %\i  *ftc  plaintiff  Demur  upon  it,  he 
€o'!ifcffc0  not. 

5»o  if  a  Vouchee  enter  into  itUarrmnp,  tfje  berp  €cnant  can  no  longer 
piedD,  but  the  tenant  by  f  irtion  of  ILato  muft  pleaD* 

$oW  the  Statute  raps",  he  ltittff  be  the  po|]cffo2  that  muft  pleaD.  $ow  it 
iS  Well  faitJ,  aliud  eft  poffidere,  aliud  eft  in  poffeffione.  SEllD  it  IS?  ednfefjeb  Uh* 
to  mc,  that  the  Conlmendacorius  femeftris  is?  not  within  the  Sain  j  anD  pet  he 
is"  in  a  fo:t  in  poflcttion  ;  to;  Dp  a  Canonical  'title,  02  SBUoroancc,  02  Com* 
mifllon,  he  both  gather  the  fruits?  anD  fcrlie,  0;  catifc  the  Cure  to  be'fcrbrD, 
anD  take  anD'  Difiributc  rlje  fruits'  acco2Dingipj  anD  ig  no  ^IntruDcr. 

23ut  becaufc  tljc  Statute  hatlj  aiwaps?  been  cvpouhbeD  of  a  natural  anD 
complcat  Sintumbcut,   both  to  the  ..spiritual  Cure  (which  is  nttaineD  by 
S&DmiffionauD  ^nftitution  onlp)  anD  to  the  Cempoialtp  atfo,  by  -JnDuction,  Dy.  i.b:jGo.ili. 
a0  the  23oofts"  anD  plcaDings?  arc  clear :    'therefore  can  no  Commendatory  fo?  Anr  161.  Poft.  3i9j 
fir  sl^onthJS,   ho?  fo?  fir  liars',  1102  fo?  Iefs"  €imc  than  fo?  a  perpetuitp,  J°nesiS" 
tohciebp  h^  niap  be  made  a  perfect  Encumbent,  flectoj  of  the  Church,   anD 
feifcD  in  fee  to  him  anD  ht£  ^ueccflojs".,  be  Within  the  Wo&  01  leaning  of 
thiiS  HaW  •    fo?  there  t$  no  difference  between  the  Commendacorius  femeftris, 
62  fo?  SeariS",  0;  ItmitcD  gfttitc,  but  that  this"  latter  Commendacorius  hath  a 
Claufc  to  inane  the  f  viiits  his  own,  but  not  to  make  him  ficcto?  of  tlje 
Church,  which  i£  the  £fTcncc  of  an  "Jncunibcnt,   as'  i0  well  agrceiD  in  Grin- 
don's  Cafe,  anD  upon  mp  Argument  btfojc  hath  ftitlp  appearcD. 

^5oW  to  the  fourth  point,   il^hcthf r  tlje  ©cmurrer  of  the  plaintiff  Doth  fta  fwfth  gresi 
teoift  fuch  a  Confcmon  Of  tijc  plea  of  the  ©cfenDant,    tljat  the  Church  of  Point; 
Clifton  DiD  not  aboiD  bp  tlje  3^eatlj  of  Walkenden  but  bp  tafting'oE  Yelvertoft, 
duD  fo  tlje  ?tapfe  accrueD  to  the  fiing,  Whereof  the  fting  (though  no  partp 
to  the  iniifj  map  taftc  SUDbantnge  accr)2Ding  to  tlje  iJulc  of  the  S&ooftg;    gjt 
is"  fo  clear  cdntrarp,  a$  it  troubles"  me  to  mafte  0?  offer  p;oof  of  ir. 

fo?  there  i£  no  ©ifputc  of  tf)ing£  manifcfilp  true  d2  falfc;  fo?  all  3Crgit» 
mentation  is"  a  notioribus. 

450W  if  tlje  €hing  it  fclf  be  notiffimum,  toe  muft  mane  new  Comparatibeg 
upon -Supcrlatihcs?,  Multum  v<3let  ad  feipfam  perfuadendam  ipfa  evidentia  veritatis» 
nee  ufquam  fie  non  invenio  quid  dicam,  quam  ubi  res  de  qua  dicitur  manifeftior  eft, 
quam  omne  quod  dicitur.  Aiiguft. 

51  Do  firft  agree,  that  a  Quare  Tmped.  between  two  d&trangerU,  if  in  the 
debate  of  the  Cattfe,  either  bp  pleaDing  d?  Cortfeffton  of  the  partieiS,  it  ap? 
pear  to  the  Coutr,  that  neither  of  them  hath  might,  but  that  the  p2efenta^ 
tion  belongs"  to  the  &ing,  the  Court  map,  nap  tfjep  muft  aWatD  a  J192it  fo? 
the  Sting  to  the  OBifljop  ;  anD  that  Without  p?aper  on  tlje  part  of  the  &ing,  Awe.  tij.  Cr.&n 
fo?  the  Court  anD  ^uDge^  are  of  the  Jling'sf  €ounfel;  23ut  this"  muft  be  *di-  cr.  jacuJ, 
Where  the  Sting's"  €itlc  appear^  fo  clear  in  allegatis  &.  probatis,  to  U)c  Court,  Mo" s?1' 
as  it  i0  certain  anD  infallible  both  againft  plaintiff  anD  ©efenDant,  16  H. 
7.  12.  Fineux  dit  que  in  ceo  cas  doit  efle  adjudge  pur  le  Roy  &  12  H.  7.  12.  Mor-  Ant.ii.7, 
dant  dit  que  eft  common  cafe  :  &  1 1  H.  4. 7 1 .  adjudge  per  Hank  &  Kill  fi  clare  title  ap^ 
peart  al  Roy,  come  per  les  parties  in  plea  pleadant  Fitz.  Nat.  br.  }8.  G.    2HnD  there* 

fo?e  %  will  cite  pou  a  Cafe  latelp  aDjuDgeD  in  the  Common  pfea.sf*    M.  14 
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runn  h<,cM.ti9.     jac.  Regis,  Roc.  64.7.    %  Quare  Impedic  toa£  b?ought  bp  tbe  Cfjancello?,  Q^a* 
cafc,  u6.  Am.  Mo.    Jifr^  ljiD  jjjuoinrg  0f  Cambridge,  againft  &ir  Edward  Walgrave  anD  other*?, 
of  the  Cftutcij  of  Colney  in  Norfolk,  anD  DeclareD,  tfjat  Henry  Yaxly  <£fquire 
inn*,  fcii'cb  of  ttje  9$anpj  of  Eaft-hall,  ad  quod,  &c.   anD  toa£  a  f^opifij  ftecu- 
font  Contoitt,  anD  the  Church,  liotD,  ifc.    Walgrave  eonfcffcD  tfje  <€itle  of  Yax- 
ly ;  but  faiD,  tljat  fje  paiD  not  hijj  <&toewp  $ounDjS  a  2$onth,  thereupon 
to)o  |p>art£  of  the  $$auo?  ad  quod,  &c.   toere  bp  Commitfion  I'cifcD  into  ttje 
Sting^  $anD0,  anD  that  be  gtanteD  tlje  faiD  tttio  ^artS,  toitb  ttjc  Sfipurte* 
nances  to  bim  fa?  one  anD  &tocucp  gcacjS,  fi  ram  diu,  &c    $oto  rbougb  bp 
the  i&efenDant'l  $lea,  the  fting'0  €itie  DiD  appear  againft  ljim,   pet  ttje 
plaintiff  toa$  DcmanDeD  bp  the  Court  tol)oc  tje  coulD  lap,  §c.  tobo  confcfleQ 
tfje  &ing'£  €irlc  according  to  the  "Bar,  anD  DifcIaimeD  in  fljeir  <3TitIe;  anD  fo 
a  afclt  majff  auiarDcb  to  the  ^ifljop  fo?  the  ftmg.    $oto  in  thi£  Cafe  there 
is  no  order  ConfftRou  againft  ttje  #lea  oE  the  <3Citle  fet  fo?fh  fo?  the  fting, 
t^an  fact)  as  map  be  info?ccD  out  of  the  demurrer  of  the  plaintiff,  upon  the 
3MrnDant',s  Jpka. 
5  cr.  197    1  Le.4.        |>0U)  therr  j3  a  gEcat  vDiffctEiicc  bettoeen  a  Dirca  Confeffion  of  the  £>artp  op 
y0br+?a.z3Poft.'Si:  a  bene  &  verum,  &c  anD  a  nient  dedire,  0?  a  demurrer,   that  i<g;  brttoern  a 
Co.  l.  7z.aP0ft.279.  Direct  Confrifion  of  the  3t>artp  againft  bimfclf,  anD  an  3Hbmittance  bp  %xn^ 
mo^amI  *?•'  m  Plication,  0;  a  ©etDict  finDing  it,  0?  the  lifer,  a*s  in  2  H.  7.  16.    ff  a  Si^ail 
co.  4j.b.  3  Co.  i.b.  tmng  an  Action  of  StefpafS  againft  A.  quod  ipfe  fimul  cum  B.  &  G.  DiD  the 
-  crro^oPi10Le8on'b4.  <Ercfpafc,  anD  Doth  not  fue  them  all,  fiijs  »rit  (ball  abate ;  anD  if  be  b?ing 
jLeo!;?.  hi£  5fittion  againft  A.  anD  he  pleaD  the  €refpaf£  Done  bp  bint  anD  B.  anD 

that  ttje  plaintiff  relcafeD  to  B.  anD  the  plaintiff  traberfe  the  Selcafe,  pet 
his  itction  (ball  not  abate,  fo  9  H.  7.  5.  %l  a  Sl^aii  aboto  fo?  ttoo  iUcnt^f,  atits 
the  one  of  hi$  oton  (battling  appears  not  Due,  t^e  tohole  3iboto?p  if  biciouigf  j 
othecUJifc,  if  it  toere  fo  founD  bp  ©erDia:. 

3figain,  fiere  tbe  point  (toljereof  5HDbantage  ftjouID  be  tafeen  ajS  confeflfeD) 
i$  bp  toap  of  ^cotefiation  DenieD,  that  is,  that  Walkenden  tbe  ^Incumbent 
DiD  not  accept  Yelvertoft,  no?  toag  inDuttcD  in  the  fame,  anD  then  there  iua£ 
no  3flboiDance  of  Clifton,   being  the  fo?mer  benefice  j   anD  confequentlp  in 
4Cc.79.b-  Eapfe.    3HnD  if  it  toere  no  3lltooiDance  bp  that  Sato,   it  coulD  not  fall  into 

Eapfc  bp  ttje  finiple  puralitp,  toitbout  Notice  to  the  patron,  tohich  i$  no 
tobetc  alleDgeD. 

Itaftlp,  beeaufe  the  lato  required  in  eberp  plea  ttoo  €hing&  the  one  tfiat 
it  be  in  fatter  futftcicnt ;  the  other,  that  it  be  DeDuceD  anD  ejrp?effeD  acco?D« 
ing  to  the  f  o?m£  of  Sato,  if  cither  t|je  one  0?  the  other  of  thefc  be  toanting, 
it  iisf  €aufe  of  demurrer. 

3EnD  a0  all  $olicp  anD  <©?Det  infttuctetb  a  2©an,  firfi  to  jsiftirmilb  anD  p?a* 
ttice  fome  fligbt  ©efeatsf  befo?e  be  join  23attle  j  fo  toe  begin  firft  toitb  ^leaies 
to  the  3furifDiaiou  of  the  Court,  then  to  tbe  $erfon,  then  to  the  3©?it,  tben 
to  tfte  Action  of  the  W}it3  anD  then  to  the  Action  it  felf.  3HnD  upon  all  ?fre> 
murreriS  the  arguments  begin  cber  tottlj  tlje  $oint*s  of  the  f  o?m,  beeaufe 
thep  fpeah  to  tlje  Scatter  of  Hato.  Iftnb  tec  tbe  <£arl  of  Leicefter's  Cafe  Plo. 
Com.  400.  in  tbe  $ling'£  25ench,  Inhere  the  SfnDgment  toag  D?aton  up  bp  tlje 
Clerfe,  quod  placitum  prjEdicTJ  Ch.  Heydon  modo  &  forma  prasdidis  placitatum  mi- 
nus fufficiens  in  lege  exiftit,  &c.  tohub  toafif  faiD  to  be  f be  fo?m  in  that  Court ; 
pet  beeaufe  tbe  Counfel  faiD,  tbat  thep  DemurreD  a$  toell  fo?  Scatter  a^ 
f  cum,  at  their  Uieque|r  the  Court  o?DereD  that  the  <£ntrp  ftjoulD  babe  the 
Clanfe,  materiaque  in  eodem  contenta  minus  fufficiens,  &c  a^  it  i0  ufeD  in  tge 
Common  $lea£. 

3£nU  obferbe,  tljat  the  demurrer  in  tbiif  Cafe  ijgf,  Quod  placitum  prasdidi 
Epifcopi  modo  &  forma,  prardidt.  placitatum  &  materia  in  eodem  contenta  minus 
fufficiens,  &c.  ab  a&ione  fua  prscludend.  quod  ipfi  ad  placitum  illud  modo  &  forma 
praedid.  placitatum  neceffe  non  habent  nee  per  legem  tenentur  refpondere,  &  hoc, 
&c  tobic&falte  full  to  thte,  tbat  tohatfoebcr  tjje  $Jca  isr,  tbcp  arc  not  bounu 
to  anftoer  it  in  fo?m,  ag  it  10  plcaDeD-  anD  tbcrefo?c  it  toere  UgaDnefitf  fo^ 
tgem,  bp  anftoering  it,  to  alloto  it  gooD,  anD  mafic  tbemfclbe^  anftoerable 
to  it.  3flnD  note,  if  tbe  3PefenDant  here  be  no  ^offefTo?  toithin  the  Statute, 
then  bi0  ^Iea  10  a£  none,  not  fo?  Sfnfuffieiencp  of  Scatter,  but  fo?  2|ncompe* 
tencn  of  tb,t  l&erfon  peaDing,  tohjch  %0  tlje  Caufe  of  demurrer. 
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Sifter  all  tfje  3(udge£  had  argued,  tor  afiembled  in  Serjeants  Inn,  tfje  ra^  Mich-  »*><:• 
thcr  becaufc  the  Jting  "dcfired  there  might  Be  a  Conference,  tobcrc  it  toag 
found  ana  agreed  (a0  *J  obferbed  in  the  beginning)  that  feben  of  ti£  hab  dc« 
libcreb  our  (©pinion  tljat  judgment  toa£  to  be  giben  fo?  tfje  plaintiff  -t  anb 
that  the  other  fibe  tocrc  againft  the  plaintiff,  ritfjrr  a?  fo^  the  ftmg  02  Eoj 
ttjc  defendant. 

30  it  toas  agrccb  fin  tijj-  all,  that  judgment  ffcoulb  be  gibtn  fo;  tlje  plains 
tiff  Quod  habeac  hreve  Epifcop.  jScbertfjclcfai  becanfe  Crooke  (tofjo  toa£  one 
of  tlje  feben  fo:  ti?c  plaintiff)  had  atibifcb  in  tlje  £nb  of  rjiQ  :$rgument,tfjat 
fenotolcdge  fljculd  be  taftcn  of  the  €rutlj  of  tfje  ftingV  €nle  (being  a0  it  i0 
DtfclolcO,  and  in  fotne  fo»r  either  abinittcb  bj  not  Denicb)  before  «2recution 
fljonlo  be  atoardro ;  toe  alfo  all  thought  it  jnfl,  bothfo?  fatter  anb  fojm  of 
Unity,  that  all  parties!  ffionlb  be  called,  anb  tfje  ^tateof  tfje  p^cfent  5llba^ 
bancc  anb  ^lenarrp  unberficob. 

^hereupon  'Judgment  toajJ  tftifif  Michaelmas  <€exm  cntred,  quo  querente 
quod  habeat  breve  Epifcopo ;  anb  €>}aet  giben,  that  no  lB2.1t  ffjould  go  fo?tb, 
neither  to  tbe  23iU}op  no?  to  tfie  Sheriff,  to  enquire  of  tfje  $ointjj  of  tfje 
Writ,  'till  tfje€ourt  gabe  fiirtijcr  Cnder. 

(  194  )  Benedid  Winchcombe  againft-  tbe  Bifhop  of  Winchefter  £?«■«  /*£.< 

and.  one  Richard  PuIIefton. 

Pafch.  14  |ac.  Rot.  1026. 

BEnedid  Winchcombe  thought  a  Quare  Impedit  againft  tfje  25iu)op  Of  Win-  star.  31  Eifcs.simonj 
chefter,  and  Richard  PuIIefton ;   anb  tfje  Cafe  toa<*  tfjisf,  that  one  William  ™ITS"  pjfti 
Waller  being  feifeb  of  tfje  Church  of  Leck-ford,  anb  Watton  being  ^Incumbent  1  Bmi,  16+.  No'y.M, 
of  it,  anb  a  a?an  griebouay  paincb  toitft  tfje  £trangucie,  anb  line  ebcry  Moo^r^VIi" 
^aytodic,,   Say  Bargained  toitfj  Waller  f02  90  1.  tfjat  fje  fhould  patent,   02  cap.  <j."co  L.iia.' 
caufe  fjim  to  be  p?efcntcb,   tofjenfoeber  tfje  other  bieb.    3Und  fo?  tfje  better  £°7nsthac  dKin^r™e 
and  fure  effecting  thereof,  it  toas?  agreed  bcttoeen  tfjem,  tfjat  Waller  Qjould  bye™  mo.  9°"/. 
grant  tfje  next  3Uboibance  unto  one  John  Ebden,  a  fpeeial  tf?iend  Of  Say's,  up*  £'■  68f;  w,nch-  6'- 
on  Confidence,  $c.    I©fjictj  toasf  bone  aeco?dingly.    €fjen  Wacton  tfje  %xit\\\\\t    sg  H 
bent  bieb,  anb  Ebden,  in  €recntion  of  tfje  £imontacal  Agreement  afo?efaid, 
pjefentcb  Say,  totjo  toajsf  abmitteb,  ft.    9Cna  tfjen  Waller  granted  the  S^ano; 
anb  tlje  3Cbbotofon  to  Winchcombe  tfje  plaintiff,  fo?  fearsf.    Say  died,  tfje 
$iing  pjefents  PuIIefton,  tofjo  i&  admitted,,  ^c.    Sllnd  Winchcombe  B?ingj6f  tfje 
Quare  Impedit  atrainff  tfje  25iu)op  of  Winchefter,  and  fjim  tofjo  pleaded  all  tlje 
Scatter  oE  Simony  afo?efaid,  aiEf  ^arfon  imperfonee ;   tofjereupon  ^Iffue  toast 
taften  and  found  fo?  fjim.    €fje  <auefiion  made  bp  tfje  plaintiff  in  %tzeft  of 
judgment  toa^  toljetfjer  tfje  fting  02  Winchcombe  fjabe  tfje  migfjt  to  tfjisf  Pofi.  167. 
pjefentation,  tofjicfj  depends  tofjofly  upon  tfjijes,  tofjetfjer  tfje  liing'ifif  €urn 
grotoing  bp  Kcafon  of  tfje  Simony,  fie  fatisfflcb  bp  tfje  f^efentatton,  ^c*  and 
<©eatfj  of  Say,  tfjat  came  in  By  tfje  Simony. 

€fjt£  Cafe,  after  bibcrtf  31rgument^  at  tfje  *Bar  pro  &  contra,  toa£  argueb 
bp  U0,  at  tfje  25encn  openly  and  at  large*  3Cnd  toe  all  four  agreed,  tfjat 
judgment  toa£  to  fie  giben  fo?  tfje  ©efenbant,  tfjat  i&  to  fay,  fo?  tljej^ing'^ 
i^itle  fip  tfje  Jbimony.  31Ind  Hutton,  noto  tfjisi  Trinity  Qtttm,  being  come 
netoly  to  the  25encfj,  fjabing  been  fiefo?e  foj  tfje  plaintiff,  toajsf  noto  of  <©pi,< 
nion  toitfj  u&,  and  fo  argued.  SiljJy  oton  Argument  %  fet  boton,  tofjicfj  toaitf 
tfju^. 

%t  is?  againft  Mature,  tfjat  any  thing  fhould  fie  fiotfj  boid  and  not  boid  at 
once,  But  to  feberal  fiefpr as  it  may  fie. 

%0  at  feberal  timeg.  %$  ^Bargain  aiio  fell  to  A.  and  Befoje  Enrollment,  «  c.o  sis,  ^4,  }j7 
do  bargain  and  fell  tfje  fame  to  B.  tofjicfj  i$  inrollcd,  noto  this?  €ffate  i0  good.  c?Vc'sl' Poft"'- 
T3ut  if  that  to  A.  fie  after  inrollcd  in  due  time,  the  other  i3  ipfo  fafto  boid. 

%  €hing  may  fie  boid  to  one  fSurpofe,  and  not  to  another;  a$  if  one  feifed 
of  a  Kent  fie  fiound  in  a  Statute,  and  the  iHent  fie  rclealed  to  the  tenant  of 
the  Hand.,  it  i0  utterly  of  it  felf  cjetinct  and  boid,  fiut  pet  a&  the  Cog;ni5ee, 
if  r,    3fJnd  fo?  Iji^  €^ecution  it  i£  in  15cing,  Cok.  lib.  7. 38.  Islington's  Cafe. 
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400.76.3.  ojj  £5)ias  map  be  bold  02  nor  bold,  at  tt)c  <£lciTion  of  Jjim  toljom  it  Con- 

fcnut,  as  lit  Holland's  ■Haic,  Anno  9  and  10  E.  3.  3!f  a  ffl^an  habmg  one  23c* 
neftce  rahc  another  Uuttfour  ©ifpeirfation,  ciieurj!)  Ijc  fac  nor  inducteb,  nno  fa 

^co.  79.  b.  Accord,  not  toithin  tfc  Stature  of  21  H.  &  pet  tlje  patron  of  tl)c  firfr  Church  map 
Mhe  it  ay  bold,  and  p?cfcnt  pjefentlpj  0?  map  lcabc  it  as  full  'rill  Sentence 

Of   ©r|3;l'0aC!0U, 

gxpofition,  k.6.  2.        %  Clung  map  be  boid,  and  yet  wot  to  be  aboided  in  eberp  Scanner  ;  tollers 
0^.651,5,-7.  3       in  .j  xi3In  not  ufe  rijc  Sample  of  (©ur^latojies  made  boib  upon  tlje  Statute 
of  8  H.  6.  tnljkft  i0  uieU  erpounDcd  boid  bp  i£?it  of  <£cto?  •   fo?  i'ueb.  Ca'feg 
arc  nor  boib  indeed,  but  boidablc  onlp;   as  there  is  a  great  difference  bcs= 
ttorcn  a  IDjit  abated,-  as  bp  the  ©cat!)  of  the  $mikg,   and  onlp  abatable 
bp  Jpiea  to  tl)e  wan  it.    25ut  a  Sheriff  's  23oud  againtt  tlje  Statute  of  23  H. 
Debt.  so.  Pio.  6s.  mo.  6;  is?  nttcrlp  boib  ;  and  pet  pen  cannot  plead  non  eft  factum  to  it,    tint  pou 
u^l°MKc'fi  Rtp'  muff  pica 0  rhr  fpecial  Cafe,  anD  concluDc  Judgment  fi  adion,   0?  fo  not  pour 
3£>ecb,  Dive  &  Manningham  &  37  H.  6.  1.  fo  a  feoffment  fraudulent  ujall  be  a- 
botOCO  bp  not  ^ililtp,  not  bp  Affile  ne  infeofTa  pas:    vid.  Cafe  Humberfton  &i 
1-Iowgall.  Tr.  12  jac.    nip  otun  i$cpo?t.S,  Sup;   Gooches  Cafe,  Co.  lib  j-.  60.  in 
Bun-ei's  Cafe,  Co.  lib  6.    TSut  tlje  commoneff  CaiJeg  arc,  tljat  trje  fame  ttjin^ 
map  be  baiD  ay  to  one  pecfon,  and  not  boib  as  to  another,  and  trjat  com^ 
monip  runs  Mpdn  rlJJS  ©ifiindion,  rljonglj  it  be  mabc  boib  againff  feme  pct- 
fon,  anb  to:  fome  $urpofr,  pet  it  ig  cber  goob  againft  tlje  pactp  hitnfclf  that 
mabc  it,   as  arc  ti)e  CafcS  of  fraubulent  ConbcpanceS  anb  ^Alienations  0! 
grme        able  Br    Mfomcn  tenants  in  ©otoer,  0?  giointrcffes  upon  tlje  Statute  n  H.  7.   and 
!+:  rr)at  10  the  Sretfl  tijat  can  be  mabc  of  this  Cafe*    Chat  this  #?efentation,  $c 

mabc  upon  £>imonp  ig  nttcrlp  boib  againft  tlje  Using,  anb  tl)c  Church  in  no 
fo2t  filhb  bp  it.  JDljici)  Being  fo,  it  is  repugnant  in  it  fclf  to  fop,  tljat  it 
fljall  be  boti)  boib  anlj  nor  boib  at  once  againft  tpc  Using.  $ofcD  it  is  con= 
fcffcD,  tbat  it  is  utterlpboib  agamff  tfie  Using  buring  tfjc  life  of  Say,  fc  tfjat 
tlje  Using  migijt  piefent  as  to  a  boib  Cburclj  \  tnrjich  bcihg  granteb  it  ig  au= 
furb  to  fap,  tt}att)i$  ©eatl)  ff)oulb  alter  rtjecafe?  fo?  trje  Using  cannot  fie 
bifpoffeffeb  0?  barred  feur  bp  an2CtE,  anb  tbc^catn  is  a  libation  fiutno  3Em 
€rjcrcfo?c  nob  obferbe  tlje  «£rrd?  tljat  grotos  6p  not  tocll  obferbing  tlje  flca^ 
fon.S  of  CafcS,  luljicb  ate  tl)cir  CaiifeS;  fo?  Turn  demuili  fcimus,  cum  per  Cau- 
7  Co.  28.  a.  fas  fcimus,  aS  Baskervil's  Cafe  is  ritcb,  tljat  if  the  Using  fiabc  a  3lapfc,  0?  (aS 

pulfice  Brown  fapS  in  tbe  So:b  Barkley's  Cafe,  Plow.  249.    againfi  Wefton 
tljcrc  242.  UjIjo  belibtrS  IjiS  Opinion  toitftout  citrjer  ^utftojitp  0?  ]ilrafon) 
e-.jacjf;  45?ant  of  tlje  ncrt  2ttboibancr,  anb  an  Hfurpation  be  mabe  upon  ftim,  anb 

il)e  clerft  tie,  notu  tijt  1'sing  ftotr)  loft  fjis  €urn.    €fte  Cafes  3  0rant,  fo?  it 
iS  apparent,  tbat  tbc  ^?efentation  mabc  tlje  ^fnrpation  anb  filleb  tftc  Cfittrcft, 
Ant.  1*2.  iDftictj  t&e  Using  toulb  not  unbo,  but  bp  Quare  Ittipedit  after  3!nbUttion  :  2But 

tlje  ©eatl)  of  trjc  Encumbent  bib  not  fill  tlje  €rjurcrj,  fiut  it  tjath  fo  fatisficfi 
tlje  Usincj's  €nrn,  as  l)c  cannot  talte  another^  Decaufe  fo  mucl)  is  §ab  in  tlje 
Ring's  default,  as  IjiS  €urn  amounts  unto,  anb  tlje  <©toncr  cif  tfie  5fiDUoto* 
fon  muff  be  no  longer  ttcpt  out,  ncitljer  bp  Sato  in  cafe  of  Stapfe,  no?  bp  tfie 
45?ant. 
i  neb.  311;  Ann  7Si  ^om  t&^  ^aft  is  clean  Cojttrarp  5  to?  tjerc  all  f&e  3fiaS  tljat  fljoulb  fill  tlje 
to.  jsj.  €l)urclj,  arc  mabc  uttcrlp  boib,  anb  rlj6  prefenreb  Sfncumbcnt  Difablcb  to  bi 

Encumbent,  eben  from  tfie  firlt  £imontacal  |S?ocurS:ment,  torjicft  toas  bcfo?e 
tlje  $?efcntation,  fo  as  r|jere  toas  neber  in  Sato  ^?efentation,  $c.  no  mo?e 
t^an  a  $arfon  beab  to  tljis  ^purpofe  in  Sato  :  |Jap  mo?ej  he  is  bifableb  fo? 
eber  to  take  rfjat  ilreneficc  of  anp  other  5D?efcntati6n  j  anb  therefore  this  £>i* 
Co  l  lib.  »<  moniacal  |p?efcntation  cannot  fill  the  Church  againft  the  Using,  as  tlje  8fur- 

pation  both  in  the  otljcr  CafcS  ;  anb  the  3^atb  confumrtiate  that  that  toag 
ucber  begun  :  3£nD  tljerefo?e  the  ,j§«atute  fftoulb  babe  been  bainlp  anb  iguo? 
rantlp  penneb,  if  it  fljoulb  Ijabc  faib,  that  the  Church  ujoulb  habe  been  boib^ 
as  if  he  bad  been  naturallp  55eab  ;  fo2  in  tljis  it  is,  as  though  h^  had  ne* 
bcr  been,  as  in  the  faid  Cafe  of  Gnmdon's,  and  thcrefo?e  the  Soto  p?ocecdS  to 
gibe  it  upon  this  T5?ancr)  to  the  Using,  fo?  that  €inie  and  €urn  onlp,  tohicft 
is  fo?  tl)at  3llboibance  onlp,  toljich  is  not  pet  filled  no?  fatiSfied  bp  this  5ldo! 
b?  ^hadoto  of  a  $?efcntattom 
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'3tna  note  Ctje  glcaaiug  is?,  tjj.it  Ebden  p:cfcntcD  Say,  anO.tftar  f?e  toaS  aa* 
inittrD,  $C.  Quorum  piaetexru,  &  vigore  Sracuti,  t\\t  {.;.  ?cl~£ntaficn,  (|c.  tocrc 
UoiD,  a  Hinb  of  flcpugnancp;  but  fee  Grindon's  Cafe  plca&ca,  Plow.  495-  that 
tbe  C&urcb  Being  full  of  the  ©can  ana  CijAptgri,  Edw.6.  p?ei'cntco  Chamber- 
laine  mho  maS,  $c.  mbicb  ^Mentation,  $i.  mere  utrcrlp  uoio:  3£na  note, 
that  Cafe  is  line  this-,  ^crc  the  parfon  10  incapable  of  tlje  Cfcurcb,  tl^cre 
tiK  Cljurcb  mas  not  capable  of  rrjc  fjarfon;  anj)  though  tj)e  3D?cfciuanou 
anB  ail  the  3HttS  be  maac  fcoia,  per  it  ir»as  neceffarp  to  crp?ers  ttjem ;  fo? 
mirbout  a  $?efrntation  actual  bp  .J>imonp  tjjc  &ing  coula  ucr  babe  ibe  Curn. 
3finD  if  tlje  Statute  fjaD  onlp  maoe  tbe  §^?rfcntanan  koiB,  ano  not  giben  it 
erp?cap  to  the  &iiuj,  it  moula  IjaPe  fallen  to  the  patron  again,  as  it  DotJj 
upon  tbe  Cafe  of  ^inftitution  bp  £imonp,  ana  fo  tne  planus  U»ou!a  gaog're? 
raaraca  bim  fa?  tfijs  £imonp, 

25efiBcS  note,  tbat  jn  the  other  CafeS  of  Hapfe  anb  «©?am  befo?emcntioji? 
ro,  bp  Hfurpation  anb  ©catii,  the  Jiing  Ijaa  a  €urn  pjecearnt,  upon  mbicb 
an  Hfurpation  mas,  anD  migljt  be  raabe  bp  the  ^mentation,  ana  fo  b/e 
bifpolfcffea ;  but  here  it  10  clean  contrary-,  fo?  tlje  p?e teu&cB  ^c&ntation 
gibes  the  Sting  bis  <€ttle,  anb  ttjrrcfojc  cannot  alfo  oifpoffefs  fjim  of  tbat 
<3Eiflc  tljat  it  gibes  bim. 

Jfoj  if  a  patron  moula  contract  faith  owe  to}  M>miauxi3  ana  tljen  mill  p?e^ 
fent  another  ipitijow*  j&imanp  ;  tbe  S»ing  gains  iiotbiig;  (0  tbcte  nntS  be 
an  actual,  rbougb  not  an  effectual  §t>?rfentation.  23ur  if  once  th,e  patron 
ijabe  p?efcntca  bp  ^imoup,  the  liing  is  ftraigD^maus  intcreffib  (tbougp/na 
3llamiffton  follomj  bp  ibe  crp?cfs  Woia0  of  tjje  Statute:  3Iina  f  be  <©bferba* 
tion  of  tlje  flj?ce  feberal  ClauffS  mahes  tije  ^iffecence  of  tj&e  Confequence 
coiacnt. 

fo?  tbefirft,  finbing  tfte  ^atcon  guiltp  mafers  fyig  3fc(tibj)&  ana  gibc*f  ijEi.cap.e.  sea.«. 
p0  €uni  to  tt)e  Sting  ab  initio.  'But  tt)c  fecona  Claufe,  finaing  tlje  patron 
innocent,  ana  t «e  j&imonp  to  begin  in  tiic  ^nflitution  anb  t$c  Snbuction 
after,  manes  tlje  Cfjurcl)  boib  onlp  from  tlje  S'nauaion,  ana  fa  alloms  tbiS 
to  be  a  pienattp,  anb  gibes'  tlje  mm  <€urn  to  tbe  ncjrt  patron;  fo  upon 
t&e  laft  ^?ancb  of  tbe  Statute,  if  a  CIcrh  tljat  getjS  <©?aers  bp  ^tmonp, 
obtain  a  benefice  XamfuIIp  toitbin  feben  fears  it  is  mabeboia :  &ut  bom? 
ftom  the  3!nbudion,  as  if  be  mere  acaa,  ana  the  patron  to  p?efent.  %i 
either  of  ttjefc  baa  been  Ebden's  Cafe,  Winchcombe  fijouia  fjabc  p?cfentea  nom: 
£0  tbat  it  a  i%an  IjQbe  a  aj3rant  of  tlje  nert  3Hnoiaance,  ana  ^jefent  one 
mitljout  &infonp  tbat  mere  infiitutea  ana  inauctea,  o?goi  <©?aerS  bp  ^imb^ 
np  ;  pet  bj£  ^?ant  mere  crccutea  ;  but  in  tijc  ocber  Cafe  of  a  ^?efentation 
bp  ^imonp  it  is  trulp  ejrecutea,  roften  the  iling  pjefentsupon  iji^  .^tmonp, 
to}  tftcn  i0  tbe  €urn  fullp  etccutca,  tbougb  it  mere  attemptea  befo?e. 

3Hna  (the  g>cttetp  of  Jtimonp  conttbcrcD)  to  taRe  this  <^rpoGtion  mere  to 
fruffrate  the  %a\a  j  fo?  if  tt}e  J»imonp  be  conccaleb  'till  ©eatb,  ail  mere  fafe, 
mbicb  tbe  Statute  mell  pcrceibing  giUcS  no  Jlapfe  mitljout  Notice  againfi 
the  common  patron  upon  tlje  feconb  anb  laft  'Bjancljes,  ana  bp  tlje  fame 
fteafon  can  impute  no  SacbcS  to  tbe Htng,  fo?  mfitcb  it  u)oula  aep?ibc  btm 
of  bijtf  P?cfentation.  23ut  31  grant,  if  thi0  Clerfe  fboula  relfgn,  0?  the  libe, 
anb  a  nem  Clerfe  mere  p?cfrntca  ana  bpea,  tbat  nom  ffjc  Jttng'S  €urn  mere  7Co.a8.a.  icr.ais 
lop:,  as  in  tbe  other  o?ainarp  Cafe,  anb  upon  tbe  fame  iSeafon. 

2CU  thi0  is  fpoften  as  if  tbis  mere  onlp  boiD  againff  tbe  fcing:  V5ut  S  3  !>nftj l"'  ,Cr?5J 
fjolo  it  utterlp  ijoia  eben  to  Strangers  ttyat  map  tafec  Jlaroful  3labantagc  '  rr"  3 
of  it  j  ana  cbercfo?c  note  tbe  Mature  of  tbe  Cafe,  tbat  is  contraftus  ex  turpi 
caufa,  &  contra  bonos  mores,  ana  fo  it  is  againft  2am,  anaboiabp  t^e  £>ta* 
tute,  com  between  the  parties,  pea,  ana  Strangers  ftall  tabe  tlje  3Bban* 
tage  of  it;  like  as  if  a  2©on  be  bounb  in  an  Obligation  ufurious,   the 
25onb  is  boia  bcttoccn  tbe  parties  i  ana  tberefo?e  if  fucb  an  Obligor  manes  Noy.  7.  up.  1  Btni.3? 
bis  ^xecuto?  ana  aie,  ana  tbe  €recuto?  pap  an  ufurious  ^ona,  otljer  Cre* 
bito?S  map  fue  it  ana  mafee  a  Devaftavicof  it.    4  Shep.  Abr.  90. 

&o  3  b°'o  i»  tbi£  Cafe,  tbat  if  a  S^an  be  bouna  to  a  Stranger  to  p?e^  mo.Sk;. 
fent  I.  S.  to  a  benefice,  ana  be  p?efent  bim  upon  a  ^imoniacal  ^?omifc  mitb 
anotber  Stranger,  pet  tbe  'Bona  is  fo?feitea.    3ff  tlje  l$iug  fbouia  paraon  iCro.J48.  iSyd. 
the  ^imonp,  pet  %  fjolti  clcarlp,  tpat  tbe  Churcl)  iboula  ftill  remain  boia  to  '7°.  «*•  Accord. 
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this  $?clVmatioH,  ctscn  aS  the  $tng'$  ftvlrafe  of  Mluip  toil  I  nrtoet  mahc  rnc 
23onb  otl}cc  tljtin  tioio.  31  23cnS  ta^  ^fvtojmaiuc  of  Cobcnaurs,,  UJfceiceE  if 
one  be  b.okcn,  though  that  be  rclrafeb,  pet  rtje  SEonD  is!  (ill!  unbec  ;jrq?fcis 
,  Kcb.  ju.iBrni.  7.  ture.  4J  Ijo!d  aIi'o  clearlp,  that  if  this  f&irfon  fuc  to?  ^tttjcs  in  the  €cckftv 
p.  j.  Dy. 76, 77.  3  afljcai  court,  02  fo?  hj£  treble  ©aniagcS  at  ttjc  Common  lato,  that  t^e 
Scm'S".  j°n«»  ¥>art(!)ioner^  map  pieab  him  no  $arfon,  becaufc  of  the  £imanp;  fo?  other; 
ho-  mte,  if  the  !bing  fftoulb  p?cfcnt,  ants  IjiS  Clern  be  nccttob.,  he:  mutt  not 

pap  both,  anD  to  tobom  he  fijali  pap,  iS  at  his  $)ml,  upon  the  &imonp  c? 
v»ueh  i»  oy  37i.  not:  ^liitJ  if  the  C*?binarp  ccfufc  his  $lea,  ljc  map  lja\?c  a  £nef}iMtian,  foj 
b.  2  And.  183.  b.  j  itis  mabe  boib  bp  a  Statute  tiam,  bp  toiiich  t&c  spiritual  Courts  are 
co.  ioz.  fiounb  :   %na  it  is  much  Stronger  than  the  Cafe  upon  the  £>uiu  i;  Eliz. 

Whereupon  it  is  terolbcD,  Dy.  ttje  laiS  Cafe,  that  if  a  fll?an  habing  one  25e* 
nefice,  accept  another,  anb  be  infiituteb  onb  inbuoteb  into  the  feconb,  anb 
then  teab  not  tii&  311rticleS>  t&at  pet  the  firft  Tgencfice  UoiDS  not  bp  Ceffion, 
i  Co  +y  a  fcecaufe  the  feconb  is  as  not  taken.    %no  to  in  the  Cafe  of  Norris  onb  Eaton, 

it  \na$  abjubgcb  boib  eben  to  tijc  t3ari(fcicnerS. 

)lEut  nob)  31  fap,  that  it  mas  boio  to  all  Sl^cn,  quorum  intereft,  to  the  IUng 
anb  his  Encumbent,  anb  all  that  claim  unber  giro,  anb  to  tlje  $ai'iff)iomts 
to  the  <©?binaip,  anb  to  tlje  line;  fo?  all  things  that  map  concern  that 
ffioint,  anb  the  parties  intcrcfFeb  in  it. 

T5ut  clcaclp  it  is  not  boiti  to  an  8furper,  fo?  a  3$an  tuitfjont  Hiight  cans 
not  p?efcnt  unto  it  as  to  a  Church  boib,  no?  the  <©?binarp  fo  bifcljarge  him* 
felf,  if  he  receibe  tlye  Clern  of  an  gfurper;  fo?  he  is  none  of  them  quorum 
intereft. 

2Clfo,  if  one  baaing  a  prochein  3tboibance  p?efent  op  £imonp,  anb  his 
Clerk  be  receibcb,  tyt  ffeall  neber  pjefent  again,  ag  tailing  tljtg  to  be  boib, 
anb  fo  hi£  €urn  to  remain,  fo?  a$  to  him  it  te  full,  he  u)all  not  bifable 
§i$  oton  %tt,  no?  can  habe  ilieafon  6p  the  fcing'0  €itle  to  bo  it. 

31lnb  though  Winchcombe  tocre  notoap  p?ibp  to  tlje  ^imonp,  that  both  him 
no  goob,  Q0  to  thi£  Cafev  fo?  tlje  patronage  cannot  come  to  him,  'rill  Ebden's 
€urn  befatisfieb;  ttiftich  remains  fiill  boib  totfji^  ^urpofe>  notroithftanb^ 
ing  W  ^imoniacal  #?efentation,  'till  the  &ing  p?efcnteb  Pulleftone.  lifter 
Subgment  giben  fo?  the  ©efenbant,  tjis  Counfel  infojmeb,  tljat  tye  U)o?  not 
inbucteb  though  tie  hab  pleabeb  o$  ^arfon  imparfonee,  anb  therefore  p^opcb  a 
!©?it  to  the  ©iftop  fo?  the  liing,  o?  upon  ©uimife  thereof,  a  fcire  facias  fo? 
the  JfJing,  tohP  he  ffioulb  not  habe  €reciuion.  23ut  the  Court  brnieb  both ; 
becaufe  thep  muft  be  contrarp  to  the  Heco?b :  ict  Quaere,  becattfe  the  Court 
cannot  plcab  unlef?  he  be  inbutteb,  anb  the  Sing  oeing  hi^  patron  though 
ije  be  not  inbuttcb,  cannot  be  nameb  bssth  ftini.  ®W  $oint  being  often  be* 
Bateb  at  the  H&ench,  )3JO0  at  laft  in  Mich.  Term,  Ann.  iy  Jac.  ccfolbcb  bp  mp 
felf  anb  the  Court,  00  follotoetb,  infra,  193. 


Somerfet. 
Waller. 


Moor.  f.  88o. 


(  12  j  )  Stukeley  verfus  Butler. 

ir 

H.  12  Jac  Rot.  817. 

SSr  Thomas  Stukeley  fi?ought  an  Action  of  €rcfpaf£  againfi  Robert  Butler 
fo?  felling  of  certain  #ahjes  anb  %{ftt0,  fc.  at  olb  Cleave ;  m(jereunto  the 
^efenbant  pleabeb  not  guiltp  ;  anb  upon  a  fpecial  IDertsia  the  Cafe  \ua& 
thus.  "  €he  <£atl  of  Suflex  36  Eliz  maS  feifeb  of  the  2t§ano?  of  Cleave 
tc  bJhcreof  a  fl^effuagc  callcb  Stout,  anb  100  Acres'  ufuallp  occupieb  toith  it, 
*'  anb  700  mo?e,  anb  certain  3©oobS  calleb  Blagrave,  Pitchil,  Erridge,  Bore, 
"■  anb  Readwood,  all  Iping  in  Cleave  mere  parcel  \  anb  the  fame  ffear  bib 
"  bemife  unto  Robert  Butler  onb  Julian  hi0  i©ife,  anb  Robert  their  ^on,  uom 
"  ©cfenbant,  the  faib  ©oufe  a«b  all  tlje  SanbS,  anb  Blagrave  anb  Pitchill 
"  fflaan,  fo?  their  HibeS  (erccpting  all  timber  €recS.)  ?l!nb  then,  the  fame 
"  gear  bp  3ill°enture,  bio  bargain  anb  fell  to  Edward  George,  Omnia  ilia, 
"  bofcos,  fubboscos,  maeremium  &  arbores  fua  tunc  ftant.  crefcen.  &  exiften.  in  & 
tf  fuper  toto  illo  Manerio  fuo  de  Cleabf,  in  dido  Com.  Somerfet,  viz.  in  &  fuper 
u  tota  ilia  Copicia  fua,  five  bofco  vocato  le  <£mDge  H3oob,  cont.  24.  Acr.  Et  in  & 
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fuper  toto  iilo  bolco  vocat      Boorvvood    cone'  10  Acr\     Ac  in  6c  fuper  toto  iiio 
bolco  iuo  vocat'  Blagrave  Wood,  cont'  6  Acr'.     Et  etiam  in  &  fuper  toto  illo  alio 
boico  iuo  vocat5  Pitchill  Wood,  cont'  7  Acr',  una  cum  omnibus  a!iis  bofcis,  &  fub- 
"  bofcis,  maeremio,  &  Arboribus  ftant'  &  exiften'  fuper  praed'  &  Manerio  de  Cleave 
"  quse  convenienter  parcari  poterint  Sz  fuccidi  line  prxjudicio  &  damno  ad  Statum  & 
"  manuten'.     Anglice,  the  State  and  Maintenance,  diiti  Manerii  de  Cleave.     SUnta 
"  a  tfoticnant  of  the  pari  of  tbcdJarl,  that  tfyc  fasb  George,  ants  l)i0  SEffignje?, 
"  During  fibc  lcar£,  map  fell  ono  carrp  the  3Doob£  toitijouc  3iittcruption  at 
"  the  €aii,  o?  anp  others  ;   anD  to  mafic  faming  pit£,  anti  to  fqitarc  anD 
''•  cut  the  Cimbcr  upon  the  <©?ouno  During  the  faib  €crm,   anb  a  <£obcnant 
"  on  tije  part  of  tljc  SCcffcc,  tliat  he  fftoulb  fill  up  the  pit$,   anD  niahe  all 
"  things?  fair,  anS  amenQ  tbr  fence*?  that  fftculb  fee  bjoftcn  During  the  faio 
"  <€ezm  of  fibe  f?carg.    <<£hcn  George,  Ann   38.  Dib  bargain  anD  feSI  all  the 
"  3©oob£  to  Prowfe  ;  anD  Prowfe  rhc  fame  gear  bib  bargain  anb  fell  to  Ro- 
"  bert  Butler,  the  f  atljer,  all  the  i$oob£  in  Blagrave  anb  Pitchill-Wood,  anij 
"  in  the  feben  i^uubjcD  2Skrc$  ;  fo  the  OTcobg  in  tlye  £^unb?eb  28cre£,  going 
ttutb  the  t-oufe,  anb  in  the  orrjer  th?ee  WooD£,  remain  Drill  bJith  Prowfe, 
mho  after,  Anno  40  Eliz.  Dtb  bargain  anb  fell  unto  the  <£arl  of  Suffex  all 
the  3©ooo£  bp  him  folb  unto  George,  ercept  thole  he  hab  folb,  a0  afo?cfaiD, 
to  Butler  ti)c  father.    Chen  Butler  the  father,  bp  Iris  i®tU,  aio  gitic  unto 
Butler  hi£  J>on,  the  ^rfenOant,  hi£  JBoobsL    3Enb  the  «£ad  30  Jac.  Dib 
'•  bargain  anb  fell  bp  ©eeb  inroIIcD,inuo  Jsir  Thomas  Stukeley,  the  flebcrfiou 
"  of  the  faib  Kanbif,  anb  all  hi£  boobs',  fo:  2420 1.  to  tohicn  Butler  the  fa* 
"  tber  attomcb  ;  anb  then  be  anb  §i$  JIBi&fe  Dicb,  anb  Robert  Butler  tljc  J^on, 
"  anb  Lewis  the  other  ©cfenbant,  ag  his  d&ertoanr3  bp  Confcnt  of  Trevilian, 
"  anb  others  j.^c  €recutor^  cf  tjig  father,  felleb  certain  of  the  <€tu$  in  the 
"  declaration,  tobicb  ma;S  ^Timber  at  the  €nnc  of  the  &}ant  in  Blagrave- 
"  .wood  anb  Pitchill-wood,  anb  other  of  t!?e  €cccg  in  the  feben  J=Hinb:eD  3llcre£, 
2Enb  the  3iuep  affcfTcd  ©amage  fcticranp  fo?  the  €rcc£  feberaHp  fd'leb  in  zv- 
thcr  IBoob,  anb  fo;  tfjofc  in  the  feben  SJuirtneb  1Bqc£,  tohich  toa.0  bicll  anb 
abbifebip  Dene. 

8pon  this  mholc  Caufe  31  am  of  ©pinion,  that  the  ©efenbant  !jab  goob 
(Citlc  to  ail  tije  Zuz&  felleb,  asi  uicll  t^ofe  in  tin  feben  SunD:eb  3tjcre^,  n$ 
in  the  tbjo  43^obc^ ;  anb  that  therefore  t|e  plaintiff  vJ  to  be  Junolln  barreb, 

%  rnauc  but  troo  42ueffion^  ;  the  firff,  mhetber  tlje  Viz.  Ijath  potijer  to  re^  The  fir  a  Point,  or 
(train  the  general  ^ant  of  ail  the  iBodog  upon  tljc  rufjolc  Sl^ano?,    to  the  Qi'eftion- 
a©oobS  onlp  groVuing  upon  tije  fiDe  6jokv  ■■>  0^  tljat  the  fame  general  Claufc 
being  certain  anb  crpjcfji  (hall  mafee  \3a\0  the  Viz.    3lnb  31  am  of  ©pinion 
tljat  the  Viz.  a0  the  tcfjole  Sentence  i£,  iif  utttrlp  boib. 

Che  fecoub  OSueffion  i&,  tohethcr  the  Cibenant  on  the  Part  of  mp  %aib  of  The  recond  Point,  or 
SuflTex  inith  George,  to  tahc  the  €reesf^  f  c.  (uithin  the  fibc  fcar^  nc^t  after  the  Qseftion- 
<©,ant,  l])all  fo  check  anb  control  the  <©?aht,  that  he  map  not  Uikc  the  €rec^ 
after  tlje  fibe  iearg;   2Bnb  9J  am  of  #pit|ion  clearlp,  tijat  it  Doth  not  cons 
trol  the  vOjant,  but  that  as  the  €rcc0  ari  abfolutelp  giben,  fo  tljc  HSnrgai* 
nce^  anb  frjeic  2fifltgng  map  tafer  them  tohm  thep  mill. 

Ctiirblp,  31  mill  giPe  pou  mp  ©pinion  concerning  that  part  of  the  Claufe 
that  runneth  unDer  tljc  una  cum  omnibus  alJs,  &c.   upon  tofjicfj  3f  holb,  that 
that  part  of  the  Claurc  gibcth  nothing,  bdeaufe  it  ia  boib  fo?  Hnccrtaintp 
anb  pet  it  burteth  not  the  fo?nur  €Iau(e  bebufe  it  ig  biftinct,  anb  ftanbeth 
of  it  i'elf,  bibibeb  in  bte  pomer  anb  <©pc?a  ion  from  the  other. 

%»  to  the  firjl  point,  mhcther  tljc  Viz.  m\)  refirain  the  genera!  &iant  of  The  fi,'ft  Point>  or 
al!  trje  l^oob^,  upon  all  the  apano?,  to  the  maog  upon  the  Copied  onlp.     CLueft,0D• 

3J  am  of  ©pinion  clearlp,  that  it  both  nor\  anb  therefore  3f  toill  coufiber  The  Force  and  ure  of 
firfl  ia  general,   horn  the  p?emife0  of  a  ®i\nt  map  be  checfteb,  rerfraineb  **'*• 
cojrccttb  0:  evplaincb. 

3ft  map  be  cojrccteb  oj  rearnineb  bp  a  bibiieb  Claufe,,  0?  Bp  a  Conncricut 
of  one  Claufe.  \ 

25p  a  bibibeb  €laufe,  cither  in  the  €hing  fliben  bp  an  €rccption,   0?  in 
the  ^tate  giben  bp  on  Habendum :  2&ut  both  ntlfi  be  iuhcre  the  ^?cmifcjaf  of 
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Co.  l, 47- a.  the  <®?ant  ace  not  fpccial  anD  cjcpjefleD,  but  general  anD  implieo,  as  to  the 

©urpofe  reffraiucD. 

38uD  tberefoje  though  the  Earn  fap,  tbat  tofjen  a  2t?an  grants  SanDS,  he 
grants  tf}e  *JnbcrU)ooDS  inclulibclp,  anD  fa  mhen  Ijc  grants  gi£  l^oufe,  he 
grants  all  the  leberal  UioomS  in  the  i^oufe,  pet  M.  53  ana  34  Eliz.  in  the 

1  Leo. 247.  3  cro.    iiing'S  ilBencb,  bctmeen  Kenifham  anD  Redding,  tljc  Cafe  t»aS,  that  the  <©uten 

z44.  1  Ron.  4;4  icafca  the  parfonage  of  Greenwich,  mitb  all  the  llanos  and  HnDermooDS  cj> 
pJCflp  thereunto  Belonging,  (exceptis  omnibus  groffis  Arboribus,  bofcis,  &  maere- 
miis.)  €lje  Opinion  o£  the  Court  mas,  that  the  exception  as  to  the  *m* 
DcrroooDS  mas  boiD.  23ur  tbep  helD,  tljat  the  <£jcception  mas  ontp  to  be 
cjctcnDeO  to  great  JBooDS.    @o  is  the  Cafe,  9  Eliz.  26;.  of  a  Heafe  of  on  lEJoufe 

z  R0.454  ano  £t)opS  (excepting  the  £bopS)  ibhicb  P?obes  that  tlje  Hule,  expreffio  eo- 

rum  qua:  tacite  infunt  nihil  operatur,  it  is  to  be  unber(tooD  batJtng  refpett  to  it 
felf  onlp,  and  not  babing  relation  to  other  claufes. 

cr.jac.  460.  Mo.  881.     £0  a  Heftee  map  be  reftraineD  bp  a  ConDition,  not  to  alien,  21  H.  6. 33. 

!  And  Vm1  Cr°  z6'  out  «ot  *f  t&e  2cafe  6c  t0  ftim  an&  &*  3&fllgnS,  as  an  Office  of  €ru{t  to 
one,  anD  hi0  3llfflgnS  gibes  Corner  to  grant  it  ober.  Dyer  6. 4j.  3  Leo.  67. 
Latch.  20. 

3U  ConDition  anncreD  to  an  <£(iatc  giben  is  a  DtbiDeD  Claufc  from  tJje 
C*?anf,  anD  therefore  cannot  fruffrate  the  4B?aut  pjeceDent,  neither  in  anp 
thing  ejrpjefleD,  no?  in  anp  thing  implieD,  rofiich  i$  of  bis  Mature  inciDent, 
anD  infeperable  from  the  €hing  granttD. 

b    6  .  3finD  tljcrefo?e  &ir  Anthony  Mildmaye's  Cafe,  Co.  lib.  6.  40.  a  <©ift  in  €ail, 

y  . 4°  upon  ConDition  not  to  fuffcr  0  common  ftecoberp,  it  IcabeS  pou  the  SanD  anD 

tbe  <£(fate  ;  but  it  talus  atoap  a  Sibertp  tohicb  i0  infeperable  from  the  <£; 
ftate,  aS  to  a  fee,  not  to  alien.  3lnD  a  *B?ant  of  an  ^oufe,  upon  ConDition 
not  to  mcDDle  mit&  the  £hopS,  10  boiD ;  fo?  thi£  Dotb  not,  as  an  deception 
rcferbe  tbe  £>t)op0  to  tbe  jCeffb?.  anD  from  the  Seflee  ;  but  leabe;ef  tbem  in  t&e 
Hcffee,  anD  then  fo?bibg  tbe  Hie  of  that  it  hath  maDe  W,  tofjicb  10  tepug. 

t  Co  11  b  nant.    £0  upon  Whiftler's  Cafe,  Co.  lib.  10.  63.  thoug&  it  be  mell  faiD,  tjiat 

mben  tbe  Sting  grants  a  S^ano?,  cum  pertinentiis,  it  no  mo?e  pafletb  the  %fc 
bolnfon,  tban  if  it  mere  ej;p?eflp  crceptcD  ;  pet  the  Mto^Djsf  adeo  plene,  &c. 
mill  carrp  it  in  the  one  Cafe,  not  in  the  other,  mben  it  is  ejccepteD.  £0  £ 
converfo,  the  fl^ano?  adeo  plene  mill  abtnit  an  <£ncption  of  t|)e  31Dbomron, 
not  if  it  mere  erpjeap  granteD. 

Dy.p7.  P.4f  *8s  p      8pon  tbe  fame  j5earon  is  it,  tftat  if  pou  Demife  a  fltpano?,  pou  mop  bp  an 

j4.  co.  l.  47.  a.  3  ^ception  pare  amap  as  mucb  ol  tge  ©emefneS,  0?  JicrbiceS,  0?  botlj,  as 
pou  mill  i  but  pou  muff  leabe  it  Ci!l  a  S^ano?,  babing  fome  ©emefnes,  fome 
^>erbiceS,  anD  a  court.  €his  3  mean,  mfjen  that  that  pou  babe  is  fuch  a 
true  a?ano?,  oS  hath  botb  v^cmefneS  anD  ^crbice ;  fo?  though  a  fl^ano? 
map  ffanD  anD  pafs  bp  that^ame,  that  is  but  titular ;  pet  pouc  dB^anc 
(ball  be  tancn,  as  the  ^bing  i^  tijat  pou  C*?ant. 
SSgain,  bp  an  (firerprion,  pau  (ball  not  mafte  tbe  mbole  d5?ant  fcuffrate, 

\  cro.^  iRa,      tljough  the  d5?ant  be  in  general  3^o?DS.    3Eub  therefore,  if  pou  pou  fjabe  but 

4J4,  one  Clofein  D.  anD  pou  Drmife  all  pour  SanD  in  D.  (ereeptmg  tljat  one 

ClofeJ  the  oJrceptiou  is  boiD* 

,  Cr0  6  18  Eliz.  in  the  feing'S  TBench,  Dorrel  biought  an  €jettmcnt  againft  Collins, 

in  Lamberhurft  in  tlje  Countp  of  Kent.  €&c  %\\t^  founD,  tftat  the  Scatters 
anD  ^cijolarS  of  Linkford  lucre  feifeD  of  the  HanD  in  <aucffion,  being  part 
of  the  Q9ano2  of  Hothley  in  Lamberhurlt,  anD  tljat  tfjep  DiD  Demife  all  their 
HanUS  in  Lamberhurft,  ecccpttig  the  S^ano?  of  Hothley,  unDer  mbich  tge 
gJlatnriff  tlaimeD  ;  ants  the?  ftunb,  that  Lamberhurft  DiD  crrenD  to  Kent  anD 

Co.l.  47.  a.  Suffex,  anD  rljat  the  Smaller,  %u  baD  no  2an&  in  Lamberhurft  but  the  Sl^anoj 

of  Hothley;  anD  it  mas  abju&gcD,  that  the  Scale  DiD  carrp  tbf99ano?of 
Hothley,  ar.D  that  tt)c  <Srception  maS  boiD  :  2E«D  alfo,  that  r&e  3furp  being 
onlp  of  Kent  ongtit  to  finis,  ttyat  then  IjaD  no  2a»DS  in  SulTex,  as  toell  as 
in  Kent,  becaufe  the  SiTuc,  tfniltp  0?  not  auiltp,  DrprnDcD  upon  it;  otfjec^ 

6  Co  .7  a  wife,  where  a  local  €h»ig  n  another  Countp  U  I'peeiallp  put  in  Sffftip. 

liKc  Hab)  10  of  the  Wc  >f  an  Habendum,  that  if  b]J  pour  ^emifcS  pou 
Ijabe  gibeii  no  certain  no^  ejpjcfs  ^rate,  than  fhat  ctljcttoifc  t^e  JLaU)  moulD 
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gitoc,  poumap  altrr  n»D  no?iogc,nap  pgu  map  utrrrlp  fuifirarc  it  ftp  t%e  Ha- 
bendum. 


in 

bet 

upon  -argument  rrjc  feoffment  toaa  rule's  re  he  fcoiD.  r-  Pio."\j«.a. 

21  no  pet  in  tije  Cafe  Of  Underhay  anb  Underhay,  Hill.  34  Eliz.  in  tl)C  liins'0  3  Cn*a«i  *j9.  I 
35nicb,  the  Cafe  mag:  €i)at  one  habing  IcafcD  {jig  HanD  to  th?cc  fo?  ttjeir  Ro-66  Jon ;s>349-  ' 
Eibcg,  grantcD  the  aebcrfion  Habendum  to  ft)e  «3?anrec  fo?  %ig  ilife,  anD  rfjen  £'{?"  5ra™s'SB: 
p.DDcD  tUcfc  IDopD'j,    tofjicb  faiD  c£ltatc  fo?  Hife  to  begin  after  tijc  ©eotfj  of  6o-  pi*  jii  us.». 
tlje  three  firfi  Ucffccj*.    2SnD  rljat  mag  oDjuDgcD  a  gooD  <£ffare  in  tfebcrfion  Dv'm'  Cr"w° 
fo?  Eife. 

^either  con  poit  bp  an  Habendum  fruffrarc  a  <£5;ant  tljat   toag  compleat  *Cro-  *"■  t8f-  *• 
bcfc?c,  ag  the  Cafe  i£  7  Ed.  6.  tnljece  a  leflee  fo?  g*ar*  grantcD  all  big  <£*  c°-i'-b-,Co-,JJ-* 
ftate  Habendum  after,  big  ©rath.         ^0  much  of  DibiDeD  Claufcg. 

S&ut  nota  of  one  Clatsrc  cnrricD  on  toitb  a  Conncrion,  fo  ag  tftep  maue 
but  one  cutirc  Sentence,  'till  t§t  fcabole  be  fiuiffjcD,  the  Sam  ig  otgetmife  3 
fo:  one  $art  of  the  Sentence  map  not  onlp  ab?iDgc  anD  cojrect,  but  uttedp  1  &.  150,473,  }$. 
fruffrate  anD  mane  boiD  the  mbole  35?cnr.    2EuD  tbercfo:e  if  a  £efiee  fo?  Cr-  'ac- 4>'9  V Cr- 
gearg  grant  big  €etm  after  big  ©catb,  the  <6?ant  ig  boiD',  3co"        4 

"  ,§o  in  Doughcy's  Cafe  3  Co.  lib.  3.  9.  the  Cafe  toag,  that  the  ©ufce  of  Nor- 
thumberland toatf  fnftD  of  Diberg  I^aufeg  anD  Cottages?  in  the  PariOj  of  £aint 
Sepulchres  London,  anD  bargainrD  anD  folD  all  big  GTencmrntg  in  the  ^arifh 
of  £atut  Andrew's  Holbourn,  ill  the  tenure  of  one  William  Gardiner,  unto  one 
Lea;  anb  the  ©jam  toajS  jubgcD  boiD,  though  tljofe  I^oufcg  tuere  in  tije  €& 
nure  of  Gardiner,  tohicb  tuag  the  point  juDgcD.  23ut  Inhere  it  ig  aDDcb  in 
that  Cafe,  thar  t¥)e  court  toag  of  ©pinion,  that  if  he  haD  begun  toith  the 
tenure  of  Gardiner,  mbich  mag  true,  anD  enDeD  toith  the  Patiflj  miffaftcn* 
that  tge  43?ant  |jaD  been  gooD  bp  the  iflule,  utile  per  inutile  nonvitiatur;  %  Bacon,  sd 
jfjolD  it  plain  contrarp,  fo?  ttje  fcbcral  €ircumjtance£  anD  ©efcriptioiiiJ  cits 
cuniferibc  nnD  afecrtain  the  45?ant.  5SnD  it  i$  a  gooD  Jiule,  Ineivile  eft  nifi 
tota  fententia  perfpefta  de  aliqun  parte  judicare. 

3CnD  thcrtfo.-e  rfje  ^uDgmrnt  in  Doddington's  Cafe,  Co.  lib.  2.  32,  %%i  ig 
full  in  the  '$Qin*.  H.  8.  taaa  fcifcD  of  the  i^ofpifal  of  Welles,  tahnreaf  certain 
aianDSf  in  Dindace,  out  of  tl;c  Circuit  of  Welles,  toiUrh  inere  in  the  Crnure 
of  John  Browne,  tsJere  part,  anD  Ije  grantcD  unto  Ailworth  all  §i0  Hanhg, 
in  the  Ccnurc  of  John  Browne  frtuafe  in  Welles  to  tije  faiii  l^orpital  be  I  on* 
ging.  3finD  it  toagi  aDjuDgeD,  t^at  though  t§c  firff  part  of  the  ©efcription  1  Leo.  a-. 
ag  it  toa.^  placcD  in  the  patent,  in  the  tenure  of  Browne,  tacre  rrue,  pet  rfje 
latter  ^art  (being  Jpalfe)  inarreD  all,  then  if  it  toere  the  >0?ant  of  a  Com* 
mon  ^erfon»  3lnO  inbeeD  in  one  Sentence  it  10  bain  to  imagine  one  g^art 
befojc  another,  fo?  though  i©o;D$"  can  neither  be  fpohen  no?  ln?itten  at  oner, 
pet  the  2l9inD  of  the  5Eutho?  comp?ehenD$s  them  at  once,  mijich  g^ejsf  vitam  &  3  Cro.  iSs. 
modum  to  the  Sentence. 

ISut  in  <&}ant&  of  particulars  fuffitientlp  once  afccrtaineD,  another  iniffa*  ■  Leo.  473.  na  101. 
Ring  tuill  not  frufirate,  though  it  be  f  alfe.    ty&  Paf.  2;  El.  Dyer  376.    #ne  ^gi,0Bf0 ■ '," '  rDyj 
maDe  a  feoffment  bp  311tto?ncpof  a  il^cffuage  in  D.  tohich  toajJ  R.  Cotton's,  tli  stX'oy.sf.i 
anD  inDecD  it  toaiSf  Th.  Cotton's,  pet  it  paffeD  ;  fo?  elfe  all  \xsn0  to  be  fruffrate  * 
but  a  €hing  certain  map  be  DiminifheD,  though  not  tofiollp  maDc  boiD,  a£ 
in  Ognell's  Cafe,    C.  lib.  4.  Rainsford  poffcflcD  Of  a   €enn  ill    Cruel  Grange, 
tohcreof  f)art,  tfjat  10  to  fap  Hobsfield,   came  to  one  Freckelton  in  ^offeffiou 
fo?  |>art  of  the  €crm,  anD  to  one  Beer  fo?  the  refi  of  the  €crm  in  ftebcrffon  ; 
anD  a  Hcnt-charge  toaS  grantcD  out  Of  Cruel  Grange,  nuper  in  Tenura  Rains- 
ford,  &  modo  in  Tenura  &c  ocaupatione  Beer;  thi0  Dib  not  charge  Hobsfield,  but 
it  chargcD  the  reff,  anD  fo  there  toasf  no  I^epugnancp. 

i>oto  51  come  to  the  life  of  a  (viz.)  oj  (fc.)  0?  in  dnglifb  (that  i^  to  fap) 
anD  the  |>atutc  anD  fo?cc  of  it.  3t  ig  neither  0  Direct  fcberal  Claufe,  no? 
a  Direct  entire  Claufe,  but  it  ig  intermedia. 

jrirfi  it  ig  dear,  that  it  ig  not  a  ^ubftantibc  Claufe  of  it  fclf,  anD  there* 
fc?e  pou  can  neither  begin  a  Sentence  tnitfj  it,  no?  make  a  Sentence  of  it  bp 

Z  z  it 


Srukeley  cerf. 
17*  Butler. 


It  U\i ;  Dili  It  if  (af  "M  niisp  fap')  claulula  ancillaris,  a  ItlftD  of  8,9  anb  tluuD  iix 
anotftrr  Elaine,  ana  to  brliorr  per  S$iftb,  not  ftcr  oton.    Sflub  fijtfefoje  it  if 
a  ftmb  of  *3!Mcrp;ercr ;   ftcr  natural  anb  p?cper  life  if  ro  parfiiufad^c  t'qat 
ttjat  i^f  Offer  vSmtu-ra.,  0?  aiOfctbuce  tftat  t'ftat  is  in  #?off,  02  to  rtptotn  fbac 
tftat  is  doubtful  anb  €>&fetue. 
,  siund  iss.  Ydv.        fitlt,  it  muff  »*»&  &c  eontrorp  to  tfje  $>?cmifcf ,  af  20  H.  6.    Crcfpaff  tottft 
54.  iGro.96,  in.    a  Continuando,  'nil  tfte  ^ap  of  tp  W:u  purcftafcD,  fc.  lucft  a  ©ap,   toijicft 
428,41-?.  )Cro.  568.  -g  nQt  t^E  fAnif3  j«3?  utterlji  boiD.  1  Saund.  1 18,  169.  Yelv.  9;,  94.  1  Syd.  570. 
$cjrt  it  mujl  neither  iwrcafe  no:  aiminifls,  fc?  it  if  not  tiie$aturc  of  if, 
to  gioe  of  it  fill :  tfif  if  91  ftaoc  in  D.  23latlt  $Hcr -,  WijitcHtvt ,  anb  43?ceu* 
aicre;   nub  ■%  grant  unto  pan  all  mp  Sanbf  in  D.  tijat  is  ro  fap,  23lacft* 
22r?c  anb  IBftire.-Jiicre,  per  43?een --SHcrc  fftall  psff  too,-    nut  if  %  abb  unbec 
tfte  viz  fianfi  Ipiug  out  of  t|)-c  €oton  of  D.  it  ana!!  not  paff.    3lnb  tfteccfo?e 
fee  29  Alike  2:.  lipfcli  a   partition  bcttoccn  tft?ce  partnerf  in  Cftanccrp ; 
one  of  tfenn  fa:  a  4>nrp.ul'agr,   granteb  unto  tfte  otftcr  tloo,   a  Utefit  of  fitoe 
ftoanbs  a  §«nM  stjat  is  to  lap,  to  roc  one  f  iftp  &f|i,.i>ig0,  anb  to  tfte  otftet 
af  nwtli;  #et  it  toaf  jubgeb  an  entire  ftent.    3finb  29  E. ;.  39.  it  if  ftolbrn, 
tftat  if  §f  grant  a  i5ent  of  20  s.  cut  cf  traa  9$ano??f,  fc.  10  s.  out  of  one,  anb 
of  imitij  out  of  anorfter,  it  if  but  one  llenf;    g>o  are  Knight's  Cafe,  Co.  lib. 
o.car.  15+.  Cr.     r.  ft.  anb  Winter's  Cafe,  14  Eliz.  Dyer  308.  upon  a  difference  tofjere  tfte  ftcntf 
J»c-34'-  ftrc  trferfccb  feberallp  at  tfje  8rfi,  anb  tofterc  t|?cp  are  at  tfte  Irefi  entire,  onb 

taken  fop  a  viz. 

Mo. 64.  Yd.  177         £*o  18  El.  Dyer  ;fo.  an  <©b!iga!ion  of  ttoo  Il&«nb?eb  |fcmnbf  to  ttoo  folvend. 

Co.  L.zi7-i>.  t^c  onE  f^toffipfa  to  tt)fe  onCj  assD  t|e  ot&er  to  tlje  ot^er,  t^e  23oort  leaped  a 

qaare;    feut  it  if  clear,   a  P01D  folvendum.    &o  Hill  anD  Grange's  Cafe,    ft 

iLtafctnabe  in  April  fo?  Sample,  renbJing  a  fearfp  fient  (t|at  i$  to  fap) 

at  our  Lady-day,  anb  Michaelmas,  tijr  pearlp  payment  cannot  be  t>iminiu)eb- 

Osbor>ul6  Cafe.  Co  lib.  10.  .i;.  16 n  Anglice  (tarjictj  15  but  a  viz.  0?  tljat  if  W 

fap)  ffvaM  ntPct:  eicecb  ttje  Sarin* 

.saund.  170.  TBwt  nstD  S  fffffftt  on  tlje  tffcet  ^ibe,  trjflt  a  viz.  map  bjojh  a  ftrfrritfiOH 

totjere  tr)e  fo?mrr  IBojos  ttfere  not  crpjrff  a»b  fpecia!,  but  fo  inbifferenr,  n$ 

tljep  man  receive  fuel)  a  i?£^riaion  mittjout  apparent  ^njurp ;  tftough  t&ofe 

former  Wo?l}0  bp  Coniffnutjon  of  Earn  tooulb  iiatje  t»al3  a  fatgrc  j&cnfe,  if  t^e 

viz.  .jaa  not  bein ;  anb  tfreeefoje  fee  7  E.  3.  9.  Mortimer's  Cafe:   #nc  granteb 

Ccn  pJuubjS  of  ^icnt  Watt,  not  aUcut  tur>icb  muft  (m&  %  baPe  faib)  be  tin* 

beiftoob  one  iient  of  €en  ^otuibs)  in  fiig  2t?anoj  of  D.  to  receive  bp  tf)e 

^anb^  of  one  €enant  fo  mmt),  anb  fo  from  tme  Crnaut  to  anofljer,  'till  i$t 

mabe  up  €fti  ISounbf,  Casjing  tjisf  ^ignio;p.    ^Inb  the  ©pinion  of  tfte  Court 

toaf,  t£}at  ttjif  BJa#  but  a  <0jant  of  t!)c  fcbcral  Hent^  of  tbofc  €tnant;Ef,  ajaf 

Heat  fee.  bp  this  viz.  feinjrf)  |aa  been  orrjetbttfe,  if  it  fjafe  left  at  tr)e^?etni* 

tt0  toitljout  toe  viz.  fo?  tlje n  it  tuoulb  rjabc  been  a  nem  entire  iJcnt  of  €ea 

^ounbjsf  out  of  tbe  iubole  ©f  mefnf  of  tfte  9?ano2,    23nt  %  am  of  clear  <©pt* 

nion,tftat  if  t*f>e  particular  iilentf  in  tpc  firft  ^Tafc  ftab  mabe  But  tine  ponnb£, 

ttjat  t6'en  t%e  fNMfftV  tooulb  ftnbe  taiien  pace,  anb  tlje  viz.  ftab  been  boib. 

Sibe  unto  tfte  Cafe  of  iy  Aff  n.  anb  iy  Ed  3.  Fitz.  Charge  9.  %i  A.  grants 

Cmentp  ^ijillingsf -iSent  iirftjjS  2©ano?5  viz.  bp  tfje  ^anb^  of  one  fo  inueft, 

anb  of  anotftec  fo  muen;  anb -tfte  €enantf  atTigneb  are  but-€enantf  at?©ill, 

tfte  mrjole  a^ano?  is  cftargeb,  Fo?  tfte  (viz.)  being  of  no  €ffect,  i$  Poib  in 

EabJ :  f  0?  it  felf  being  of  no  €{frct,  cannot  frufirate  tfje  $?emifcjj ,  mtjieti 

zCr  97  ny  .0  b     a"  of  j&uffitiencp  of  tftemfelbff,  8  Ed.  %.  59.    #ne  gabeHanb  to  A.  anb  B. 

,«i.a.  poft.313.  «    Habendum  to  A.  fo?  Hife,  anb  after  ftif  ©eceafe  toB.  ffti^  toos  tjolacn  goob* 

Mo'9i6b,  cr°. g  6l  M  Littleton -66.  if  a  titijm  gibe  Sanb  to  ttoo  Habendum  to  tftem,  fc    tfte  one 

Leo.  10.  bon-  Cafe,     i^oietp  to  tfte  one,   anb  tfte  otfter  fil^oietp  to  tfte  otfter,   it  ijef  goob.     jfo? 

Bmw^iiS  hi'te  mtc>   tfjat   tftc  ^uftnance  WE   tfte  ^?eimfes   ig  not  altereb,    fa:  botft  of 

b.  M0.4V      '       tftem  (ja^je  tfte  toftolc  in  We,  in   common  as?  tftep  fftoulb  IjaPc   ftab  it 

Finch  j8  otra        bp  tfte  g>?cmiief  joins!?,  tofticli  if  but  a  $oint  of  dSunlitp,  0?  3fieciHent 

altereb.     llrut  if  it  toere  €toentp  5ficref  to  ttoo,  fc.   Cen  to  one,   anb 

Co,  l. ii.  a.  <3Een  to  anotfter,  it  toere  boib.    J>o  upon  tfte  €afr£  11  H    6.  7.  and  13 

H.  7.  24.   3    bolb,    if  %  -grant  Sanb  to  one,   anb  fttf  ffreixg ,   viz.   tfte 

©eirs  of  ftif  25obp,  it  if  an  <gffate  ^Tail.    i&o  13  Eliz.  Dyer  299.  in  a  Quare 

.     '.c-,  Impedit,  one  if  pleabeb  feifrb  of  a  Sl^anor,  to  ttifyitty  tfte  UlDkotofon  appeubsf, 

viz.  to  p?cfent  in  tfte  tftirb  €urn,  it  if  goob,  but  if  one  feifes  of  a  to^olc  3lb= 

botofon 
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bo'jjfon  fftoulb  grain  the  toijcJc,  viz    to  picfriit  ebcrp  third  Curn,  rt|c  viz. 

torrc  boib.    <£>a  upo»  tbf  €nii  9  Eliz.  Dyer  261.  if  a  sj^a'n  habc  2LnnDS  in  a  o-. jac.no; 

l^amift,  anD  oilier  &ait&S  in  an-nljcr  part  of  the  Cerun  ;  if  he  grant  htS 

3Lnnbs  ia  that  Colon,  lc   in  the  gamier,  3  holb  Cijat  no  mo:c  toll  $afS< 

53u:  if  lj£  grant  nil  IjiS  EanDS  in  the  tiujoie  Comr,,  viz.  m  tin  fyamtet,  all 

the  Sana  tosll  $afS,  anb  the  viz.  is  Boib :  Sfinb  6  Edw  6.  Dyer  77.  the  iting  1  Leo.  no.wcafe, 

graitrrb  ficum  Abbatia:  nee  non  omnia  terr.  prat,  paftur.  &  fublcripc  did.  Monafte-  Cr*Car-11- 

rio  percinen.  viz  fuel)  a  CIolc,  ana  fwh  a  €\ai'e ;   anb  tljc  Opinion  if,  that 

the  viz.  fljall  onlji  fcrbe  to  crplain  the  3©ov?b  Subfcripc  anb  that  all  other  tlje 

aanbtf  belonging  to  the  S§onartcrp,  fhall  pafs  bp  the  rrp2e(S  U3c2bS. 

$om  to  file  feconb  great  $oint,  nnjich  IS,  luhethct:  tjjc  Cobenant  on  tFjc  The  fecond  great 
pare  of  tljc  Cranio?,  foj  the  fine  JfcarS,  do  bifablc  the  Ranter,  0?  thofe  that  Point"  Ma  lh  m- 
claim  uiiDcr.  him,  to  tane  the  CrccS  after,  the  fibe  WwtS  erpircb. 

%  toill  fap  little,  fo?  %  tcclarca  mp  felf  in  the  23cginning  not  to  jjolD 
tfjeit  micftionablc,  neither  Do  %  per. 

fo;  firff  it  is  clear,  that  bp  tftc  C»?ant  of  the  CrccS  bp  a  Cenant  in  fee* 
Rniple,  thep  are  abfolutclp  paflYa  ataap  from  the  C5?auro?,  anD  htS  theirs, 
anD  beffca  in  the  C*?anrcc,  ana  go  to  the  <J2rcciuo2.^  0?  3f!binm?{irat0?S,  be? 
iug  in  Unbcrltanbing  of  Unto,  bibibcb  as  Chattels  from  f he  jftcr^holb :  SilnD 
the  Chanter  Ijntij  $cU)et  incibent  anD  implieD  to  tljc  4&?ant  to  fell  fljem 
hjfjen  he  ujill,  tuithout  anp  other  fpecial  Eiccnfe,  "cahirh  tan  ncber  be  re? 
frraincb  bp  a  ®oU)cr  giben  bp  tlje  C^anto?  in  tfje  S&Scmatibc.,  tohjch  tljc  4  Co.  80.  &, 
<©?nutec  bab  bdo?e. 

SfinD  t|jercfo?e  8  An".  10.  one  grantca  a  i!5cnt  of  Cm  ^otinbsf  a  Uear  to  the 
©usfbnnn  anb  the  IBifc  foj  their  Litoctf ;  anb  if  the  Wite  furbibc,  tljat  tljen 
ffie  fljall  hane  th?cc  ^ounbsS  a  |?ear  foz  her  life,  anb  jubgeb  Oje  fisoulb  h«lb 
ijetCcn  $ounb£  a  fear:  €>tljfftOirc  if  it  hab  been  faib,  thflt  flje  (houib 
hotoe  th?cc  5?onnb)J  0  fear,  anb  no  mojt.  3t!nb  fo  Trin.  28  H.  8.  Dyer  19.  rj)e  Mo  1 
Seffo:  cobenantcb,  that  the  3le|fee  might  talte  Chojn  bp  5fi2:gnaicnt  of  the 
25ailiff,  pet  he  map  tafte  toithout ;  othcrtoife  if  it  toere  in  the  $fgatibe. 

^>tattttea  that  are  ti)hen  bp  ^4ifffit,  (hall  not  bp  an  HhTsrmatiue  alter  a  iCro.48i. 
fo:mer  ^otoerj  3?  H.  8.  Dyer  jo.  Che  ^»tat.  27  H.  8.   17  Eliz.  Dyer  341.  here* 
after, 

$oto  the  45?ont  implping  an  abfolntc  libertp  to  the  0%&nt£t  to  tahc,  i£ 
tlje  Cobenanr  \nere  on  tt)e  V>art  of  the  leffee,  not  to  take  after  fge  fine  Hear£, 
it  hjoiilD  not  cjrtingniu)  Jjijsf  ^opertp,  no?  confeqnentlp  tyi&  ^potocr,  to  tone 
them  after  the  fibe  f  ear£ ;  anb  therefore  if  he  toon  them  he  might  plena 
not  <*3uiltp  in  Crefpaf^f,  but  fhoulb  be  anftoerable  to  an  Action  of  Cobenant  sco.  &.»; 
foj  it ;  fo;  things  Ijabe  tljeic  p?oper  «SfFect0  ana  Confrberations?,  anb  feberal 
refpect^  of  3flttion£  arc  not  to  be  confonnaea.  Sllnb  tljcrrfojc  3  Eliz.  Dyer  199. 
if  the  2e(To?  covenant  to  repair  the  i^oufc  at  bi0  p^oper^  Cc{fiB? ;  0?  again, 
if  the  SEeiTce  cobenant  to  repair  the  ipoufe  at  h»^  Peeper  €ofr^  in  Cimber? 
too?h,  anb  tlje  Iihe,  vet  in  both  €afe^f,  if  he  fclleb  Cim&er  to  repair,  there 
is*  no  Change  in  tlje  flcmebp  bp  Action  of  llDa|te,but  bp  lilrtion  of  Cobenant. 
Che  >&tamte  of  27  H.  8.  of  Court  of  Segmentation,  all  Chants  of  SonD^, 
totthin  tljeir  £urbcp  fhall  be  fealeb  ioith  that  ^>eal,  pet  fee  33  H.  8.  Dyer  yo. 
foj  toant  of  n  $cgatibe,  much  moje  if  it  hab  been  (map  be  fcakb)  atf  ijerc, 
17  Eliz.  Dyer  341.  the  late  SBjJonafferiesf  tocrc  giben  to  the  "fiing  ;  5^?obifo, 
to  nboib  fraudulent  ILeafcaf  toitftin  the  fear  of  tlje  SMflolurion,  anb  another 
•piobifo  in  the  Slffirmatibc,  that  Scares  toith  the  ancient  ilent  fhal!  be 
goob :  iet  jubgeb  t&at  a  Eenfc  uiitftin  f  ojtp  ©apS  toithout  ancient  ilent 
toaaf  goob,  fo?  thep  hab  latoml  poixtei  before,  anb  there  is  no  $rgatibe. 

lattlp,  this  Cobenant  en  the  part  of  rije  43?nnto?  Ijarh  its  nccejTarp  8ff, 
though  it  inojn  nothing  in  the  liefrraint  of  Cimc  fo?  felling,  foj  i(  gibes 
|9oujcr  to  big,  anb  mane  ^atopics  upon  tlje  <252ounb,  ana  to  fquarc  r|je 
Cimber  there,  tu'fjich  tlje  45.2antfe  cotUD  not  bo  bp  the  fimplc  <©?ant  of  tfte 
Cimbcr,  Without  Tttch  a  fpecial  atJarrant.  3ilfo  it  contains  a  general  §H>ar* 
rantp,  tljat  the  <J5;antce  map  tahe  anb  toil  Cim&r r  UJitljout  the  Set  02  ^ntcc 
ruption  of  anp  ^crfon  0?  ^erfons  Iwhatfoeber. 
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The  cuufe  %n*cwn        j^oln  to  the  f&itb  anb  laft  ^osafttj  if  the  Ciaufe  nab  foffu  that  the  <&axi  tjilD 
ormubui mus.  grantcb  all  f)}2  iDooo.3  anb  &ttbet.;U)uob£  groruwg  »poss  all  fci£  fi!#ano?  of 

Cleave  inhirb  coulb  conocmcwlp  Ijabe  Been  fpareb  toitftout  §3?cjuoiec  to  the 
<£ftatc  of  in^  Sl^ano?,  'j:  G/OUl&  be  of  SS^niD  that  t-ft  &•'<£>  ?ant  Elcre  tooib. 
iRo. sS.  3ilnb  pet  iris  true,  tpat  manp  'Shingo  rtjar  arc  uncertain  cf  t£;cmfeltoe£, 

Being  rebuccb  to  Crrtaintpbp  fitch  2l£cnn£  a?'  cither  the  Sato  appoint^,  0? 
tile  fbattp  bimfelf  affigmJ,  map  take  <£ffctt  j-  anb  ti)erefo;c  rijc  Caics  put  arc 
clear,  that  tiie  fine  of  a  Coppbolbct  being;  uncertain,  ffeall  be  mabe  certain 
anb  £icafonab!e  bp  the  Slurp  anb the  Court,  upon  the  Circnmffonccsf  cf  the 
Cafe.  ,§o  of  contocnicnt  time  of  flemobe  upon  the  vpeatb  of  a  tenant  fo? 
life,  41  E  3.  barr.  20J.  in  Crrfpaf^  fo?  eating  hi£  Co?n  ;  the  SMcnoantplea* 
Be'ti  that  be  f)ab  Common,  anb  the  other  left  $\0  Co?n  there,  after  other  St?m 
ha&  carries,  anb  it  in  a  0  reabp  to  be  carrieD,  $c.  of  cbil  Will,  rlc.  the 
plaintiff,  that  it  toft*  not  b?p,  $c.  2Sut  note,  that  all  thefe,  anb  the  fiftc, 
are  $?obiuon£  in  Hatu,  fo?  aitt*  in  Halo.  3Mfo  3f  giant,  that  if  the  <£atl 
rjab  robenanteb  0?  gromeb,  that  Gorge  might  ftafce  tanen  fuel)  Gittcg  a& 
"  might  conbcnierttlp  ijabe  been  fpareb  tDttbout  ^ejwbice,  $c.  tijat  tbi£  being: 

•  but  a  Covenant,  02  grant  €r:rcuto?p,  be  might  babe  taken  €recisfbp  fo?te 

of  it,  anb  babe  juffificb,  fpcciallp  abrrring  that  rbep  might  be  fpareb,  anb 
put  hhnfeSE  upon  the  Slurp  fo?  it.  25ut  out  Cafe  i$  not  of  tljat  $atutc; 
but  it  10  a  4B?ant  02  bargain  tbbicb  muff  tahe  <£ffect,  anb  change  the  $?o» 
^cttp  of  the  3Ehing  granteb,  either  pjcfcntlp  anb  at  oner,  0?  inchoative  be* 
penbing  upon  fometohat  that  ffrall  tcbuce  it  to  hio1  full  <£ffect ;  bJhich  U)t)en 
it  10  bone  fljall  marte  the  <02ant  goob  ab  initio. 
ioh  7  caie  srm  2&nD  if  %  malte  a  Eeafe  to  A.  foj  fo  manp  fearg  asf  I.  S.  fftall  name,  0? 
Mare.  Co.  l.  +y.  b.  grant  fticb,  Hibertieff  a£  anotfjer  €omn  hatQ,  Bctn  trjefe,  at  tlje  ^imc  of  tbe 
€52ant,  appear  in  Cafe  to  be  mabe  certain,  anb  tlje  common  €aU0  of  45?ont£f , 
tbat  talte  the  perfection  bp  <£lcction£  giben  bp  the  ^partp,  oj  bp  the  Sato  to 
certain  ^Derfon^. 

<3rbc  fame  2Boofesf  onb  0eafon^  thnt  pjobe,  that  Uifjen  the  dETertion  ere? 
nteisf'thcgintcrenf,  nothing  paiTes  'till  Election,  the  fame  p?o\5C  £hat  to|>er« 
no  (election  can  be,  no  S«tcrra  can  arifc* 
iLez5+  upr.tti.  Bullock's  Cafe,  10  Eliz.  Dyer  281.  feoffment  of  an  ^caflc  anH  17  3dcre^., 
parcel  of  a  IBafte,  tijs  £  coffee,  not  %i$  ©eit<?,  muft  mate  Iji^  Election,  0^ 
rife  tile  v^ant  10  boib,  anb  2  H.  7.  23.  <t>o  Hay  ward's  Cafe,  Co.  lib.  2.  %6,  if 
5f  gi^e  the  one  of  mp  §oufc£r  nothing  pajfeiS  'till  the  ©once-  chooff,  there; 
fo2e  he  muff  bo  it,  bi$  <£rxcuto?£  cannot,  44  E..?-  43.  i&  a  goob  Cafe,  $& 
^2io?  folb  hi^f  3©oob^,  excepting  f  artp  of  the  befl  ^afts?  at  %\0.  Choice,  ta 
j  co.  ij.a.  ^p  tohen  mithin  ttjoo  gear«f ;  then  the  #2ioj  b  ought  an  Jetton  of  3Trefpaf£ 

againft  the  J^enbee  fo?  felling  thrni :  ^  pleabeth,  that  the  paintitf  bclap^ 
ing  rjig  Choice  'till  tfte  tmo  fcar0  lajire  ahnoft  erpireb,  that  %t  coulb  fo?bear 
tlje  felling  no  longer,  but  fii£  ttoo  f  taxg  tuoulb  erpire,  anb  therefore  requis 
rcb  him  to  mafce  §10  Choice  5  but  he  refnfeb,  to^Ereupon'  ty  cljofc  fojtp  of 
the  beff  himfclf,  anb  left  them  ffanbing,  anb  cooh  the  Beit. 

&o  note,  that  tlje  ©enbee  in  tljisi  Cafe  Ijab  no  ^?opertp,  'till  Election  o? 

default  mabe  bp  the  ^enbo?,  tufjich  toajsf  fupplieb  ana  mabe  certain  bp  the 

©enbee ;  anb  pet  the  ©enbec  coulb  not  babe  mabe  tlje  Choice  in  default  of 

the  ©enbo?,  'till  the  €ime  incurreb  fo  near,  that  be  mult  necb£,  anb  that 

muff  be  put  upon  grtiogment  of  the  S»rP  0?  Court,  upon  fpecia!  ©eclara^ 

tion  of  the  €ime,  anb  Jhtmber  of  the  ^Trccjsf,  anb  the  liue.    TBat  hfre  it  can* 

*  And  ut  Mo.  881.  not  change  ^?opertp  p?cfeiitlp  of  anp  €rrttf  certain,  becaufe  it  t^  uncertain 

Dy.pia.  1  Ro.j;.    tohich  €rcesf  map  be  fpareb,  anb  tofjicfj  not  •  anb  oibcr£  €reejf  map  be  fpa* 

reb,  anb  inbiffercnt,  toljcther  tljefe  o?  thofe,  anb  there  i0  no  ©erfon  to  tuhom 

it  isf  gitoen  to  bctcrmine  fcihicb  map  be  fpareb,  toljicft  not:   Tut  if  the 

<©?ant  fta°  6cc»  of  fllc0  €rwtf  as  I.  S.  ftjoulb  jubge  might  be  fpareb,:  it 

might  ftabe  ft00o  toith  &0  determination.    Primo  Maria?,  Dyer  90.  a  ^ale 

of  Woob0  tbtjich  map  be  rcafonablp  fpareb  7  E.  6  €erm  that  fijall  be  to 

come  after  t)\0  «©cath,  uncertain  anb  apparent,  that  at  tlje  €ime  cf  the 

i  cr.Kjz.  *6?ant  it  i&  not  referreb  to  Certaintp,  22  H.  6.  a  <0?ant  to  ttoo,&  hsred.  3£>oib. 

25ut 
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JBiu  tlje  ©efcnbant  batb  plcabcb  nor  gmltp,  U)l)kf)  fje  cannot  Maintain, 
unlife  tbz  €t?e£  mere  actuallp  b*£  bcfo?e  ije  fclieb  than ;  fo?  it  £ab  been 
but  a  Hibertp  to  fell,  be  muff  babe  plcabcb  u,  anb  not  pleabeb  not  J&uiltp. 
3Elfo  bt  muft  ba*>c  aocrreb,  that  risen  migbt  babe  been  fpareb,  bjftieft  ig 
not  plrabeb  no?  founb  bp  t&c  "jliurp.  3ina  fo  tfte  ©efenoant  plcabcb,  Primo 
Maria:,  Dyer  90. 

$om  tbougb  SI  om  of  (©pinion  ag  before,  tftar  c^i^f  laff  £laufr  ig  boib 
fo?  3,'ncertaiiTcp ;  pet  $  fjolD  clearly,  tfjat  it  reached  not  to  tfje  full  <CIaufc  of 
4S?ant,  uponmbicb  3  &ane  argurb  anb  condubcb  fo?  t'ge  ©efenbant;  but 
loahg  bach  onlp  to  tt)e  laff  Claurr,  beginning  at  una  cum  omnibus  aliis  bofcis, 
&c.  iDljicfj  tboueb  it  be  frufiratr,  pet  rnc  firfr  €faufe  fianbs  peifett  of  it  felf ; 
fo?  it  i£  true,  tbat  if  a  >i3?ant  be  carrieb  in  generals,  mfcic!;  of  it  felf  i-s 
not  certain,  if  tbat  bp  tbr  otbrr  $art£  of  rfie  farn?  entire  Sentence  in  point 
of  3Mcription,  oj  otSict  ^Declaration  cannot  be  true,  ag  in  Doughcey's  aab 
Darringcon's  Cafes  befo?e,  02  cannot  be  effectual,  a*  in  tftitf  GonrlufTon  of  Uns 
tertaintp,  0?  be  rcftraincb  bp  a  Conclnfton,  as  in  Finch's  Cafe,  Coke  lib.  6. 
39.  mnrfc  tfje  Sentence. 

-Cfic  Hent  of  €tocntp  pouubsf  a  fear  teas?  grantcb  bp  ttje  tlnbp  Finch  to  Dy.io7.  P.  ,4.  Godb 
ber  ^ou,  in  rtjcfe  3E>o?t>#,  <£>ut  of  tfjc  S£ano;  of  Eaftwell,  Otterplea,  Potbury,  ,<s-  P'«.  Go'idsb. 
anb  Seacon,  anb  l$cr  HanDS  Iping  in  the  f)aii!f)ctf  of  Eaftwell,  Weftwell,  anb  ^  p' 5' 
Challock,  02  elfcmbcre  in  tl)c  Countp  of  Kent,  to  ttfe  faib  2©ano?,  0^  anp  of 
tbcra  belonging ;  clearlp  this  cfjargcb  no  otber  Sanbg  in  tftofc  €obJn^,  bur 
fucb  as  belong  to  tfte  Sr^anojsf ;    fo?  it  is  plainly  one  onlp  entire  compacrcb 
Sentence,  fo  mouen  ana  intedaccb  together,  ag  t|)crc  is  neitber  ©hsiffon  in 
2©o?bs  no?  &cnfc,  anb  tbat  ig  a  fining  of  tbc  Sentence  to  goob  8fc,  anb 
not  to  aboib  all. 

&otc,  trjefe  €afes  are  of  one  entire  anb  compartcb  Sentence,  anb  tbercfo?e 
one  part  map  obcrtlnolrj  0?  reffrain  anorfjer :  Wm  our  Cafe  Ijatlj  tlub  clau* 
fes  tbat  are  clearlp  biffinet. 

tfirft,  a  <0?ant  of  all  trjofc  bis  Q2Koob£  ftanbing  upon  %ig  Xobole  SB^ano?, 
mbicfj  anfmcrs  fye  p?onoun  ilia,  being  rcfolbeb  thus ;  al!  tijofe  l©oobjai  tobicb 
(laubj  to  tbat  claufe,  %  join  tfjc  Viz.  00  an  ^anb;maib,  n£  %  faib,  tboug^ 
it  be  tioib. 

€bm  comeifif  tftc  feconb  Clauf^,  una  cum  omnibus  aliis  bofcis,  &c.  bjfiicl)  in  Ye!*,  81.  iCr.*-; 
HabJ,  tbough  it  be  nobermb  bp  tbc  firft  l©o?bjsf  of  «a?anr,  pet  tbat  Wop  of 
45jant  i0  rcfpetribclp  a^  fcbcral  43?ant»  of  feberai  <€t\ing0.  3finb  it  10  all 
one  a£  if  tie  fjab  faib,  b^  grantcb  all  tbe  moobtf  grotoing  upon  big  tobole 
i3J9ano2,  anb  fyc  alfo  grantcb  all  otftcr  big  maoog  tbat  migfyt  be  cbnbenient* 
Ip  fpareb,  $c.  3flnb  in  tbat  Cafe  of  Finch  it  ig  grantcb,  tbat  if  %  grant  a 
ftcnt  in  tbijET  fo?m,  iffuing  out  of  rnp  C^ano?  of  D.  anb  out  of  mp  Sanbjsf 
anb  €encment^  in  D.  anb  S.  anb  out  of  mp  Eanbg  elfeiBhere  to  t?je  faib  £J9a*  6Co  J9  b. 
no?  belonging  5  tbat  tbisf  mibble  tflanfc  fianb^  fo  in  frame  bibibcb,  tljat  it 
ffiall  cbarge  mp  Hanb^  in  tbofe  ^omnS,  tbougb  tbep  be  no  part  of  tbt  St?a* 
no? ;  anb  pet  tbat  Claufe  ig  inclofcb  boitb  tbc  fli^anoj,  botb  befo?c  anb  after; 
mucb  mb?e  ftrre,  tojjcte  tbz  firff  general  Claufe  fianb£  clear  bp  it  felf,  anb 
tbt  feconb  Claufe,  unber  tin?  una  cum  omnibus  aliis,  ig  a  neto  ^ibbition,  anb  of 
other  €bing£  tban  mere  befo?e  grantcb,  anb  fyatl)  big  olnn  (Conclufion,  toitlj 
convenienter,  &c.  attenbing  upon  it. 


(  196  )         Edward  Topfall,  and  others  verfus  Ferrers. 

Trin.  ij  Jac.  Rotul. 


E 


&i 
<Citp 
toitbi- 

Parifft,  anb  bucieb  elfcmbrre,  tl)at  tbcre  ought  to  be  paib  to  tfje  parfon  of 
tbt?  Ipariib,  if  b?  be  burieb  elfetobere,  in  the  iCljancel  fo  mud),  anb  to  V:c 
Cburcbmarbensf  fo  mucb,  being  tbc  £um£  tbat  tbcp  ollebgcb,  U)ttc  bp  Cn* 
fiorn  papable  unto  tbcm,  fo:  fucb  0?  mere  burieb  in  tbeir  oton  €iiancii  j  unb 
tben  allebging,  tbat  ttfe  JBife  of  &ir  John  Ferrers  bicb  mitbin  tbc  parin), 

anb 


Plant  verf.  ?  Shaw  verf.  ?   Hawles  verf. 
*76  Thorley.     S  Tayler.       S  Bayfield. 


(  1 97  )  Plant  •verfm  Thorley. 

Trefpafs.  Hill.  14  Jac  Rot.  861. 

fisfni.ioo    3o    "  |3Lanc  &?ougI}t  a  <SrerpnfiSf  ogoinjt  Thorley,  fo?  toeing  onb  carrping  a= 

571.  Trefpafs, Br.  166':'*'  I     map  an  j|mnb?eb  SLoabs?  cf  Cutfe  at  Leake;   f |ic  vgMcnbant  plcnb#, 

2Cr-  '.+-1-  "  quod  locus  in  quo  (mistrcatf  tfyne  iDa^f  no  f^Iace  aOigncb)  teas  ttoo  3ficre£, 

"■  calUarJIMacJi  ticrc  in  Leake,  iuijicD  mas?  I)t.0  jfrccfooIb,anb  t|)at  $c  biggeb  tfjc 

star. of ieoffaiis, Vcr-  "  Cuifs  tftm,  anb  roofs  tlKm  atoap  prout,  &c.    'OTf'jc  plaintiff  fapg,  tfjat  lo- 

dift  helped  therepy.     «  ^  ^  quo^  j^  fl  pfcg  ^jjjj  f0ntaineb  €tiKMp  3Hcrc0  |U  Leake,  alia  quam, 

c,:  &c.  anls  tS)t  '©cfenbanf  quod  aliquam  tranfgreff'  in  prsd.  20  Acris,  not  <3uih 

"  tp.    3Bf?ercs;pon  3: (fne  ma*s  taken  aiiD  tounb  fo?  tfte  plaintiff.  "    3Hnb  it 

ma0  mo'seb  in  Sttrfe'ff  of  Sinbgment,  tljar  tljig  toa«s  no  3Jfl"ue;  fo?  tfjere  toa^ 

no  'StDcntp  3ficrc3.3  no?  |5Iatp  certain  in  tt)e  declaration;  pet  tl?e  Court  ga&e 

Subgmcnr  fo?  tftc  plaintiff,    f  o?  tJjougO  it  lucre  not  in  tfje  declaration, 

pet  it  &d$  no  plain  departure  from  tfje  declaration;  foj  botft  parties*  mere 

agrecb,  t^at  tfte  €refpaf0  toa.it  bone  at  Leake ;    fo  tbat  tfjc  Sftffigning  of  a 

nio?e  particular  $Iace  in  Leake  fianbtf  fflcU  toitlj  t|je  declaration,  anb  Dotf| 

nut  rebiice  it  to  !no?e  Certainty  anb  ig  a  ^upplp  of  ttjat,  tfjat  migljt  fjane 

Seen  teeSS  laib  in  tftc  ©ccloration.    3£nb  fo  it  i0  not  a  ©erbitt  out  of  tfyz 

Scatter,  anb  fo  no  Sffltie,  out  it  ig  a  Serbia;  Jjolpen  6p  tfjc  Statute  of  %t* 

offaite?. 

(  198  )  Shaw  verfus  Tayler. 

Hariot.  Mich.  14  Jac.  Rot.  2287.  or  2287. 

Vid.  Hutton's  Reports,  - 

^Ma.a!c»*r.\&£"  HjHI^e  ©efenfiant  mabc  3Hjoto?p  fo?  ^ariotsfernice;   tfje  plaintiff  pleabeb 
Hanot service.  j^    jn  e$at}  tpt  ti)e  tenant  at  tfie  "lime  of  &i0  ©eatf)  nulla  habuic  anima- 

Ha  •  anb  rtje  3Mcnbant  bnnurreb :  2Hnb  it  roa0  abjubgeb  fo?  tfje  plaintiff; 
muubuit mimaiia.  fcrcaufc  tjpe  2$ocm?p  roa0  infufftcient ;  fo?  tljat  it  bib  not  fet  boton  in  certain, 

infjat  tfjc  $)ariot  fijoulD  ftt,  fell.  'Beaff,  o?  otftcr  €i)ing.    Quaere,  if  it  toere 

expzdg  rjje '6cff  i25eaff,  citljer  in  Cafe  of  Ceiiiire  o?  Cufiom,  if  tfje  tenant 

Satoe  none  tbitnout  f  raub. 
$ou,  no  fucfj  €fjing  in  rerum  natura,  no  "Suarb,  if  tfjeic  oe  no  ©etr3  o?  Ije 

of  full  3ge. 

(  199  )  Hawles  and  Bayfield. 

Prohibition.  Hill.  13  Jac.  Rot.  312.  B.  R. 

2  cro.  iv, 669.  Yek.  yior  h)a3'  i*rpo?teb  intfje  Common  ^Iea0  tfyig  €erm,  Trinit.  iy  Jac.  €&atin 

?7i9yk  LeM!'  pli'm.  X  ■  tfte  SiingV  23nuSj/in  tlje  €crm  anb  35oll  afojefaib,  betlncen  Hawles  anb 

377.owen  103.  Latch.  Bayfield,  a  ^ofjioition  toa0  atoarbeb  upon  tt)i0  5>urmift\,  ttjar  be ttocen  tf)e 

-?«*S"  li\iob6°y'  ^°?Q  Chandois  tften  feifeb  in  tije  a?ano?  of  Blunfden  in  Wiltfhire,   anb  t^je  ^es= 

ile*  W  .  Ro.'i754.  fenbant,  tljen  ^'arfon  of  Blunfden  j  t()cre  toai^  a  €onco?b  anb  Agreement,  tftat 

'» 'E"'en8tVe4rb'ai  to  f^c  So'D  Chandois  anb  Dlsf  farmer^  of  ftijtf  faib  Q^ano?,  fljoulb  pap  unto 

fyeMonney  in'dif-    tlfjc  faib  ^arfon,  fo  Jonfl  a$  Ijc  fftoulb  remain  parfo«,  fucfj  a  ^>um  of  flr^o? 

.argeof  Tithesvoid.  J!fp  jn  fujj  fat i^rfa ctiosi  of  all  <€it$z$ ;  anb  ttjat  in  confibcration  thereof  tfjep 

fijoulb  fiolb  tije  faib  ss^ano?  bifeftargeb,  f  f.    3HnD  upon  ©emucrcc  it  toajst 

oDjtt&geb  fo?  tJ)c  ©efenbantj  anb  a  ConfuUation  atoarbeb. 

Steward 


Steward  verf.  ?  Gage's  ?  Bell  verf.  ?  Swinnerton  verf:  ? 

Bifhop.  S  Cafe.    $  Hartley.    $  Miller.  $  ^7? 


R1 


(  200  )  Steward  verfus  Bifhop.  Can-, 

Trin.  14  Jac.  Ret.  769. 

J  Ames  Steward  brought  an  Action  of  ffje  €afc  againff  Bifhop.,  foj  faplng  Of  Attion  for  Word-,  he 
rjim,  James  Steward  innuendo,  &c.  is?  in  Warwick  <Soa!,  fo:  frr'aling  of  a  is j^3'  ^vrf'k' 
'a? arc,  anD  other  TBcafis? ;  anD  after  a  i^cr&ictfo?  tlje  plaintiff,  upon  Dibcrs?  Is.  Nby.i4.  hu«.»". 
g^otion^  in 'Brreft  of  ^(uDgmcnt,  the  luljtslc  Court  gaue  opinion  feriatim,  Ke%£ft-  3°il  49! 
tfiat  tne  Wo&0  tootiib  not  bear  Action  •  fe?  thrp  Do  not  affirm  Dtttttlp,  that  G°i'db.  .30.  ict.tei 
fie  DiD  ffea!  tlje  25caffs?A  as?  if  he  baD  faiD,  trjat  he  ffo!c  them,  ana  mas?  in  3  0.234.2  00.247. 
aoal  fo?  it ;  but  thep  Do  onlp  maftc  Hepo:t  of  his?  S'mp?ifonmrnt,  anD  the  uS:"  oat/^S 
fuppofcD  itcafon  of  it,  anD  it  map  brrp  tccil  be,  that  the  Warrant  o?Mkti-  1  00.263,  268,' 269. 
mus'mas?  fo?  treating  erp?cflp,  anD  it  ist  trie  Common  form  of  malting  of  t|je  Poft*119- 
ftalcnDars?  of  tijc  $?ifoncr£  foj  the  ^jufitces?  of  ^Jffisr,  0:  the  Uric. 

(  20 1  )  Gage's  Cafe. 

'Age  an  Attorney  of  this?  €omt3  fiieD  as?  3fiDmini|irat02  Bp  lt)?itof  P?i*  gaviii.  28.  Accord. 
_J  uilege,   anD  it  mas?  mabeb  bp  Chibborn,  ti)at  tljep  ougljt'tb  mc  bu  ®iu  Palm-4^  I  Brn1,47- 
ginal ;  Quod  fine  conceffum  j  anD  therefore  be  took  out  tyig  €>?igina5,  Pafc.  if 
Jac.    3llnD  the  ©cfenbant  apprarrD.,   anD  tlje  line  (©pinion  mas!  giben  this? 
€rinitp  €crm,  e  converfo,  fo?  Drury,  mho  mas?  fucD  as?  <£rccut02  fo  his?  *B?o* 
ther,  bp  2E>iH,  being  an  3£tto?ncp. 

(  202  )  Bell  againft  Hartley  and  his  Wife.  Waftc 

Tr.  14  Jac.  Rot.  1840. 

Ichard  Bell  b?ought  an  Action  of  CTaffc  againlt  Hartley  anD  W  Mih ;  Receipr"  Br' m 
.  „  anD  after  Sffue  joineD  at  the  Nifi  prius,  tfjc  parties  appcarrD,  apb  ©er* 
Dirt  mas?  gibrn  fo?  the  plaintiff;  anD  nolo  at  the  ©ap  in  23anh,  Henden 
Serjeant  mobeD  tfjat  f§c  maitfc  might  be  rcceibeb  ;  but  tmas?  rcjcaeO  as?  a 
Arrange  amotion. 

(  203  J  Swinnerton  againjl  Miller.  Replevin. 

Hill.  14  Jac.  Rot.  2049. 

1$  a  ftcplcbin  betmccn  Swinnerton  plaintiff,   anD  Miller  ©cfenbant,  upon  edi°!!s  c 5  croS4kiiI" 
<©ccaDon  of  Section  in  SCrrcfi  of  SluDgment,it  toasf  refoIbeD  by  the  Court,  606,  &  6M.  1  Brnf. 
that  tuhcrcajsf  one  Robert  Winniffe  mas?  felfcD  of  a  CoppfjolD  of  the  St^ano?  of  >78-  En,rc  congeahie, 
Iflinton,  anD  bp  Eicencc  of  t§c  3to?D  DemifcD  the  fame  bp  ^nDcnturc  to  the    r" I39 
plaintiff  fo?  €mcntp  ?|earsf,  renDjing  €toentp  fitoe  ^ounDsS  per  Annum  ^  that 
the  faiD  Robert  Winniffe  fumnD?eD  bp  tlje  j^cberCon  of  the  one  fitftoicrp  of  the 
fame  CopaholD  to  the  Hfe  of  Nicholas  Winniffe,   to  tofjtcfj  he  iflajS  aDmitteb, 
anD  then  j)e  furrrenD?cD  ti}c  other  a?oierp  to  one  Mary  tlje  l©ife  of  John  Mils: 
ler,  bJijo  toasf  alfa  aDmittrD,  anD  the  ©rfenbant  aief  bailiff  to  the  faiD  Mary 
anD  hec  ^u?banD,  fo?  half  the  Jlcnt,   asf  belonging  to  the  Seberfion  of  the 
half  maDc  Conifance.    3|t  mag  refoIbcD  bp  the  €ourt,  that  the  ^urrenbet  Hurt.  ioz.  pop.  isa. 
bp  the  li^atne  of  ftebcrfion  toajf  gooD  in  tht^  Cafe  (though  the  Scale  mete 
not  maDe  bp  a  ^urrrnDer  (mhjch  h«b  been  Direttlp  DctibcD,  anD  that  ac* 
co?Ding  to  the  Culroin,  out  of  the  cufiomarp  <S(late)  but  bp  SnDcnturc  *  fo? 
ftifl  it  is?  the  Seafe  of  the  CppphoiDcr,  anD  not  of  the  Eo?D ;  anD  pet  perhaps? 
if  the  CopphoJDcr  ffioulD  fo?feit  hi^  €ltatc,   the  Scare  tnoulD  ffanD  againjl 
the  E02D  in  ctjis?  btnD  of  Demiting  bpHicence.    %\(o  it  mas?  bolDrn  clear,  tljajt  inc i*|.t.  co.i.?9.i> 
the  ftcnt  maji  to  be  DibibeD  bp  ^alfs?,  acco?Ding  to  the  ^alfss  of  the  i5cbcr?  3  Cr   37 
fton. 

Uafflp,  the  Court  mas?  of  ©pinion,  that  there  uceDcD  no  55lrto?nment  up?  >  Leo^f\  3  lco. 
on  tlje  ^urrcnDcr  maDc  of  the  a^oietp  of  the  Seuerlion  bp  Robert  Winniffe  l9iLii  *V 
unto  Nicholas,  becaufc  it  paffet^j  not  bp  map  of  <H5jant  of  ijebcrflon  anD  %u 

A  a  tojnmcnt ; 


Pickaver's  ?  Andrews  verf,  ?  Bird  verf.  ?  Earl  &  7 
l7B  Cafe.         S  De- la-hay.        S  Culmer.    $  Tuck.     $ 


to?nmcut;   but 'ftytti  titllfl  Be  an  Sfidmitrancc  of  tlje  Ho?d  ;   and  toljcn  flint 

2Cdmiftancc  sss  giticn,,  tlje  <£ffate  is  fettled,  and  t|jcrc  is  no  Sl^ennjS  in  &a\D 

to  compel  tljc  Keflee  to  31tto?n.    3lnd  tpc  Admittance  is  a  hind  of  3Ccc  in 

5 Co.  in,  1 1 3.  b.  i  jfatD,  and  pittg  tlje  State  into  tlje  $artp  in  a  fo?t  in  tljc  pott,    25ut  31  am 

cr.  iy,  ++.  „f    (Dpinion,    upon   tlje  15c afon  of  Mallarie's   Cafe,   Co.  lib.  y.    f  Ijat  tljcre 

ffioll  6c  no  <£»trp  fo?  condition  b?oftcn  in  fuc&  a  Cafe  mitljout  3Htto?nmrnr«, 

4 co.  2i.  b,  aiut  indeed,  it  is  not  mitfjin  tfte  Statute  of  Conditions?.    Ytlv.  222,223.  2 

Cro.  joy. 

(  204  )  Pickaver's  Cafe. 

on  titc  Court,  upon  tfte  g>f* 

be 

uuiu,   turn  iv  iyK    jmuutuiwii   ucu«"-'ia    iu    iyt   yi.nnuyuiiiuji,     njut   jjt  lUlUl 

bold  Ijis?  Court  toittjin  tljc  inferior  ©iocefe?,  fo?  fuel)  Coufes?,  as?  mere  op  tbat 
% atu  to  6c  Ijoiden  6efo?e  tljc  infetio?  €*?dinarp.  SnD  S  moping  tbat  as  nip 
Opinion,  it  toas?  faid  6p  tljc  p?otijonotancs?,  tljat  it  Ijad  been  fo  fo?mcrlp 
refolded. 

obligation.  f  *°J  )  Andrews  «g«/»/?  De-la-hay. 

1  Bmi.6-8.  n  Co.  $6.  Q$t  William  Andrews  6?ougljt  a  IBill  of  3£e6t,  of  €en  pounds",  againfi  De- 

crToP^Le'io  ]  ^  la-hay,  an  3lltto?ncp,  and  counted  upon  tfi?ce  federal  25ondsi  of  fide  S^arus* 

cr.ff9.pi0.  *84.  11  a-piecc;  and  upon  tlje  Oyer  of  tljc  federal  Conditions,   it  appeared,  rfjat 

Co.  4j.  b.  one  0f  tjje  ©untjas  in  tljc  Condition,  Xoag  papa6Ic  after  the  23ill  cytjiftircD, 

and  Sffuc  was"  joined  upon  Conditions?  performed,  and  Verdict  giben  fo;  tljc 

plaintiff,  and  entire  damage  and  Cofis"  affeffed;   and  per  Cur'  Ijc  cannot 

isaund.i&s.  babe  judgment  in  5Fo?m  as?  it  is?  founts.    3£eberi|jelefsJ  upon  Jkleafe  of 

^ammages?  and  colls,  judgment  teas?  giben  fo?  tlje  tmo  firfi  ^ends  onlpj 

fo?  rfjougfj  tfje23ill  mere  an  entire  |)um;  pet  6p  tljc  Count  it  appcarctlj, 

tljat  tpep  tdcre  as?  federal  demands  :  So  tfte  tofjole  Suit  is?  not  falfificd  bp 

tlje  plaintiff  Ijimfelf,  tot  it  is  as  federal  demands  and  Suits ;  Tamen 

Qusre,  if  it  bad  been  fo  by  <©?iginal. 

Debt.  (  206  )  Bird  again]}  Culmer. 

Ro.  1.  Abr.  919.  i»oih  TDIrd  6?ougljt  an  Action  of  5©c6t  againfi  Culmer  an  <£rccuto?,  upon  plenie- 
is9.xKeb.6o5.  p.39.  £)  ment  adminiltre ;  tljc  plaintiff  replied  tpat  Ijc  Had  3fiffet^-  and  the  ©c^ 
fendant,  relida  verificatione  cognovit  Adtionem,  nee  quin  ipfe  detinet  •  t^E^e6t, 
^C.  3UnH  Si'ildgment  tDfja?  giPcn  pro  querente  de  bonis  Teftatoris,  teljicft  hias 
entered  Hill.  12  Rot.  20'?;.  30nD  it  ti)ap  moucd  6p  Righardfon,  tftat  tljc  Com 
fefttan  fl»ould  alfo  contain,  t^at  Ije  Ijad  (Soods  futficicnt,  ^c.  and  p?aped,  tljat 
tljat  migljt  6c  added  to  tljc  <£iitrp ;  6ut  t|e  Court  refufed  to  do  fo ;  fo?  in* 
deed,  tljc  Confeflion  naturallp  can  extend  no  furtftcr  tnan  to  the  Count  tofjicft 
i^  of  tlje  vDf6t,  and  not  of  tlje  UTet^f.  ®a  if  tljc  defendant  iBill  Confer^ 
mo?ehc  map,  and  tljere  are  <gn tries  bot^  maps*.  JJorc,  tljat  in  tf$i$  Cafe  lie 
|»ad  pleaded  plene,  &c.  Sfind  tlje  ottjer  Ijad  replied  Sifcf£  '■>  and  tljen  pc  coiu 
fcflcitfj  leading  (mljic^  map  be  talicn  difaboining)  \y%$  $Mea  of  plene  admi- 
niftravit. 

Obligation.  (  207  )  Earl  and  Tuck. 

conation »  m»ke  T^  ^fBt  upon  an  ^Bligation,  bjttfi  Condition,  tl)tt  if  tlje  defendant 
.compofiticn  for  Land.  £  u3ould  mane  Compofition  mitlj  one  Earle  fo?  Sandief,  %i.  ffjen  Ije  u)ould 
py-  uz-  pap  tljc  plaintiff  ^trtp  pounds? :  €lje  ©cfciiDant  pleaD^,  tljat  Ije  made  no 

Compofoion.  €tjc  plaintiff  replied,  tljot  tljc  fata  Earle  did  grant  unto  tlje 
{Defendant,  a  fieiit  Cljaige  of  fiPc  fl^arftsf  in  fee,  in  .^afisTaetion  of  ft  is? 
GluU,  fc.  raijicfj  ttjc  defendant  did  accept  in  Satisfaction,  $c.  and  fo 
f}£  made  Compofirion.  Clje  ^Defendant  proteftando  tljat  Earle  non  concef- 
fy,  &c.  pro  placito  ttjat  tlje  defendant  did  not  aecept  it  in  Satisfaction,  ^c. 


Flood  verf.  ?  Lovede n's  ?  Coachman  verf.  ?  Copley  verf  ? 

Knight.        S  Cafe,  $  Halley.  S  Collins.  $  *79 


3nb  it  toas'  fjofben  a  gooo  plea,  fo?  it  it  i$  no  Compofstion  ttritfjcut  Con* 
tcnr,  tuljicfj  DcpcnD.5  upon  tlje  Acceptance,  ants  tlje  £5:ant  i&  at  cfjc  moft  but 
38rgumentati£c. 

(  208  )  Flood  verfus  Knight. 

Obert  Flood  infojmca  againff  Richard  Knight,  foj  uffng  a  €rabc  not  Be?  infdrma.ion,  nfmg  a 

intt   3HUP2CatiCC.  Trade  not  having  btcri 

an  Apprentice. 

(  209  )  Loveden's  Cafe.  Debt. 

A$  Action  of  ©cbt  toag  bjoug&t  again}!  Loveden  ana  fti£  IBife,  fo?  tjfjc  wife  Recu&nt  m«ft 
ftecufanep  of  tfje  iDifc;  anb  t$c  J^usbanb  fooulD  babe  appeared  bp  bSKf&r^""-". 
Superfedeas  alone ;  out  tfje  Court  toa£  relbiaeb,  tljat  eitfjer  both  ittuft  appear,  Cr.car.58.  sty\.\7'i. 
o;  botb  be  outlaw.  KkFe^CB^ 

(  210  j  Coachman  agatnfi  Halley. 

Hill.  14  Jac  Rot.  1167. 

D<£bt  bp  Coachman  agatnfi  Halley,  23ailiff  of  Afliford,  f  oj  an  <£fcapt,  and  R"°^«rtifie.t 
counted  upon  a  Slccobcrp,  in  the  Court  of  Afhford.    €l)e  defendant1  r" 
pleaded  Null  tiel  Record,  and  noto  in  t&c  Second  certified,  tftcce  toerc  diber£ 
©nTcrcncejS  in  tlje  Continuance^,  anb  in  tJje  $?occf£  •   anb  pet  becaufe  t\$c 
Plaint  Count  anb  Judgment  certified  agree  toitfj  tljje  declaration,   judgment 
toa.S  gibeu  foj  tfje  plaintiff. 

(  2ii  )  Copley  againfi  Collins.  Prohibition; 

Mich.  1 4  Jac.  Rot.  3444. 

1$  Prohibition  it  toa£  refolbcb,  t£at  tlje  fix  3l9oritfi£  fo?  pjoof  of  t^e  Count  in  a  surmife 
'^>urmife  fi)all  not  be  countcb  bp  €toentp  oEigftt  ®ap£  to  Ujt  S5§ontb,  $L.  Lit^'Vo1*' 
but  according  to  tfyc  Calendar.    Cr.  Jac.  167.  u.\i.  c0. l.',5)::  ' 

b.   6  Co.  62. 


(  212  )  Swain  agatnfi  Hollam.  Waft?. 

Tr.  14  Jac.  7J,5-. 

Action  Of  Jt^afie  BctbJCClt  Swain   nnb   Hollam   of  3tanb£  in  Com.  Dorfet.  rinn.  s.  a.  Poll.  20;, 
€lje  Parties?  toere  at  SfTue  upon  a  Surrender  made  in  Middlefex.   <£l)z  "e" 
(Sucfiion  toa£,  Upoto  tfte  W^ii  of  JbtiQh  ffjall  be  atoarded,   toijicfj  muff  be 
per  vifum  Juratorum. 

(  2i 3  )  Cafe.  Care. 

Action  upon  tftc  Cafe  fo?  catling  one  OSafiard;   tfte  ©efendanf  juftificd.,  Ba"a%.^ii^tnH 
t&at  ijc  toass  a  23affarD,  and  it  toa£  atoarocd  tljat  tW  fboutd  be  trjco  on  ih/cia  T r£ 
per  pias,  anb  not  bp  tftc  C^diuatp.    4  Co.  17.  a.  12  Co.  67.  Co.  L.  134  a.  j  Co.  \6[b  Pal1"-  j°< ■  p^ 

II.  7  Co.  71.  a.  Po'ft/isi  °'3i'  '' 

C  214  )  Points  and  Gibbons.  Partition. 

Rolls.  Ab.  f.  138. 

I&  a  2©?tt  of  partition  upon  tftc  Statute,  bn  Points  ncainfi  Gibbons,  being  Ageisnorg^ntabie 
toitbin  WqC)  ti}c  ©cfenbant  U)aj6f  Dcimb  l3!jJ  2£gc,    Co.  L.  171.  a.  Cr  Jac.  >n Partition. 6 g». 4. 6 

III,  392. 
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Wheatley  verf  £  Slowley  verf.  ~?  Sydenham  verf 
Stone.  S  Eveley.  \  May. 


Tiefpifs. 

I    Roll.  212. 


London. 

Judgment,  fir.  30.  fe- 
veral  Pfscipsjs,  8.  Dr, 
£c  Srudent,  33. 


(aif  ) 


Wheatley  againft  Stone. 
Pafch.  i4Jac.  Rot.  5-45'. 


o  Co.  jo  b.   Cr.  Car. 
■jzj.    Hutt.  p8. 


'Heatley  B?ougBt  an  Action  of  ^rcfpafjsf  againft  Stone,  in  tfje  l!ling:'st 
'BencB,  ana  Dcclarea,  rijat  Bc  Icliiea  a  f&taint  of  ©ebt  in  tfjc  Connies: 
of  London  againft  one  Warkins,  ana  upon  3f>?C£cf£  fie  \ftag  arreftea  bp  one 
Weft  a  Serjeant,  ana  f fjat  Stone  vi  &  armis  aia  refcuc  Bini,  %c.  iutjcrebp  l)e 
Jo?l  f)i£  ©cbr.  Upon  Affile  not  <@uiltp>  ana  3£»erSict  fo?  tfjc  jMaiunff,  S'uag* 
niCEUtna^  gibCU&quod  defendens  capiatur;  Inhere upon  <£tro?  U)a£UOtD  b?OUg|jt 
in  tBe  €rc'i)equer  Cijamfier,  ona  tBc  3(uBginent  Uui£  affirmeD:  fo?  tfoougB  tfse 
Mature  of  tBe  28aion  p?opctIp  i0  upon  tlje  Cafe,  ag  toutBing'  tlje  plains 
riff  '£  2£of£  0?  ©amage  of  ^Bsbt,  ytt  being  aone  toitf)  f  02ce,  anD  tftat  fo?ce 
being  aone,  tBouaBnot  totlje  plaintiff  IjimfeJf,  to  ttje  i>erjcont,  tofjo  ina-af 
3©iniftrr  a0  racl!  fo?  fiim,  &0  to  tfie  Court,  l)c  man  ma&c  i)i0  Action  vi  & 
armis.  SUiiD  the  line  §&?eceacnt  toa£  ujetoca  out  of  tlje  fame  Court,  M.  54  & 
3  j  Eliz,  Rot.  169.  bettoren  Margaret  Aftel,  ana  Hugh  Ridge;  ana  another  of 
ttjc  Came  M.  42,  43  Eliz.  Rot.  468.  bctftjecn  Andrew  Pawling,  ana  Robert  Mar- 
riot  ;  ana  on  t^e  otfjcr  cliiDe,  Pafch.  14  Jac.  Rot.  ^64.  London:  Robert  Spear 
fc:ougf)t  an  Action  upon  tje  Cafe,  upon  tBe  Ithr  Hlrreft  ana  TRefcue,  vi  &  ar- 
mis crp?cflp,  ana  tlje  3Iuagmcnt  teas?  giDrfi  in  mifericordia.  3Sna  tftat  Being 
alfo  B?ougftr  bcfo?c  ug  bp  <£rro2,  tsji#  <<Ecrm  toe  offirmea  tlje  ^uDgmrnt; 
ana  flje  liBc  BaD  bent,  Hill.  6.  Jac.  Rot.  722.  in  tlje  JiingV  15encB,  ana  afc 
firntca  upon  a  3B?it  of  <SJrro? ;  to?  it  \33ag  refolbca  tftat  tfje  Cafe,  tfcougB  tfjc 
Ucfcnc  Sucre  laio  vi  &  armis,  toouia  bear  eitfjer  <Srcfpaf£  vi  &  Armis,  0?  ^Trefc 
paftf  upon  t&c  Cafe.  23ut  tBe  plaintiff  muft  bctoarc  tBac  fte  foUoto  big 
Original,  if  if  be  by  W}it ;  fo?  if  ffjat  be  vi  &  armis,  0?  upon  tfjc  Cafe,  tfte 
^luagment  muft  be  Suitable. 
"1»D  fo  muft  h  be  in  a  ©ill  in  tBe  Iting'tf  'Bencfj.    25ut  if  tBe  25HI  Be 


<£rc(pafs"  general,  neitfter  faping  vi  &  armis,  no?  upon  tlje  Cafe  fpeciallp, 
map  ufe  it  to  either.    1  Cro.  325. 


tic 


Cafe. 


C  216) 


Slowley  againSi  Eveley. 
Tr.  12  Jac.  Rot.  983. 


2H.42.  2  Co.  439.  CLowley  bjougtjt  an  SBtfton  of  'Crcfpaf^  againft  Eveley,  in  tlje  ^ing'jS 
m.  Nonfuic,  Br.  8.  ^  Q5cnfj),  fo:  beating  ana  impjifoning  of  fjim,  ana  Ijaa  3fuagment:  ^Ina 
J°r  $i&  Ante',  upon  a  i©:it  of  <£rroj  in  tf)e  €}.*c^quer  Ctjamber,  tf)e  €omt,  upon  C»ccafion 
cs,  7o.  cr.car.i39,  of  an  €xto}  affignca,  toon  tfyig  difference;  tUat  tojjere  a  Sl^an  tjati)  a  ^ec* 
2,oo'  n4L  c!c«  z^o"  fonal  Mttion  againft  ttoo  ©cfcnbanw,  if  tftcp  plena  feberallp,  ana  Be  be 
Non  ruic  in  Hart.  Non-fuit  againft  tftc  one,  before  Be  BatB  SfuOgment  againft  ti)e  otfjer,  tjjat  Be 
2  RJ?i4ceobfoit  mis  ft)all  be  barrea  againft  botii,  fo2  it  too:k£*  in  tlje  Mature  of  a  JUefeafe  of  tlje 
iKm,  mo.ch.  cr.  lubofe.  SI>ut  tnijere  tftere  ig  but  one  5l>efenaant,  ana  t)e  pleaas?  to  one  ^art 
car.243.5j1N0y.4i  jn  f(f]-„c$  tin0  to  tBc  otljer  ^emur.s?,  t^e  plaintiff  map  Be  Non-fuit  fo?  one 
3$oint,  ana  p?cceea  fo?  anotljer. 


Cife. 


C  217  ) 


Sydenham  againft  May. 
Mich.  13  Jac.  Rot.  347. 


not  Q3ir  John  Sydenham  Bjongljt  an  3fiction  of  tfjc  Cafe  againft  Timothy  May, 
%  O  Clet-U  in  t«e i5ing^  23encD,  fo?  tijefc  Wap<s  (if  £ir  John  Sydenham  mig&t 


Aflion  for  Words  not 
altogether  the  lame. 

^."roVr^VJ:  iaU'mmii]  ~$  &dulD¥m,airi:p"tnie  ^ubjec^  inEngland;  ana  tlje  '»7ng 

2  Ron.  717,  7'8-  *  too)  ana  Be  10  a  a^aintainer  of  ^apiftrp,  ana  of  ftcBelliou$  ^erfoniSf.  €Be 
00.^07.  Buir.jd.  r.  3?cffn&nnt  p{caDc0  otBer  mom  abfque  hoc,  &c.  2Cna  tfje  Slurp  founa  tfiat 
Be  fpnBe  tlje  3Bo?a^,  viz.  31  tijinB  in  mp  Confcicnce,  tfjat  if  <gir  John  Syden- 
ham mtgfjt  fjabe  B10  Will,  be  fcoaula  Bill  all  tBc  ^uBjectiSE  in  England,  ana  t|je 
liing  too,  ana  Be  i0  a  sneaintoinec  of  #apiftrp,  ana  C5eBeHiousf  §&erfa?ijG?  ;■ 
nna  if  upon  tfte  fatter  be  Be  guiltp  in  fpcaning  tfte  i©c?a^E  in  forma  qua  in 
tlie  declaration,  tljen,  eje,  anD  if  not,  *f.  ana  3RuDgmnit  UJa^giBrnfo?  tfjc 

plaintiff, 

3 


Howard  verf.  ? 

Barclet.  K  181 


paintiff,  ana  note  upon  a  3©;it  cf  «£cro;  in  tfte  ^rcftequcr  CftamBcr,  tfte 

Court  inclines  againff  tfte  ©rfenDanf ;  fo;  t&e  Scatter  is  m  €ffcrr  tfie  fame, 

ana  the  fo;m  mufi  fie  unBcrffoca,  tfte  (Sfjcritiat  jfo;tn,  not  aceo^aing  recberp 

3Bo;a':  get  Pafc.  16  Jac  me  indinea  rijat  citfter  of  tijefc  Mo:ng  bjouiD  Bear. 

3flction  j    But  rfte  H3o;D£  founB  lucre  not  fo  a&folutc  a.s?  tfte  declaration;,  nci= 

tfier  mobrD  CreBit  in  tfte  fearer  fo  fulfp,  tofticft  i£  tfte  f  o;cc  of  a  ^Innorr  ■ 

cam  tftcn  tftrp  arc  not  tfte  fame  3Bo;B£  in  f  o;re  anD  €r?ect3  as?  if  rfte  ®102B£ 

lucre  laio,  gfftnoto  Dim  to  be  a  or&rrf,  ana  it  mere  founa,  3[tftinfc  ftim  to  Be  &.  jac.4o7  +«9 

a  Cfiicf. 

(  218  )  Howard  againft  Bartlet. 

Vlfcount  Howard  tofljEf   feifcB  of  tfte  St^ano;  of  Stockwood  in  Dorfetihire,  i-cksn-  i  r0ii. 
mftereof  tfte  €ufiom  Mans,  that  tfte  CoppftoIBens  fo;  2ibf£,  tfteir  3©i,  5°|"  I& '  J"  »  *aR 
Bom£  fftouia  enjop,  During  tftcir  319iaoml)ooa,  tfteir  Cuffomatp  Sanb^  toftere*  '7      ""' '  ' 
of  tfteir  ^u^fianas  aiea  feifca :    €ftc  Vifcount,  Anno  f  Eliz.  gcantra  a  Ctlffo; 
inarp  €cncmcnt  of  tftat  Jl^ano?  unto  John  Bartlet  foj  Hifc,  Dp  Copp  ,•   ana  19 
Eliz   con'ocpetft  tfte  tbftolc  Sl^ano;  to  Winterhay,  tofto  at  tfte  fame  gear  conbep>- 
ca  tfte  ^nfteritance,  ona  f reeftola  of  Bartlet's  Cencment  fo;  Sl^oncp,   paia  bp 
Bartlet  to  Whitby  ana  otfter£,  ana  tfteir  i^eir£  ana  SGtgns?,  During  tfte  %iie 
of  John  Bartlet;  tfte  Semainacr  to  Ellen  tftcn  3©ife  of  Bartlet,  tfte  nemainBer 
to  John  Bartlet  ftimfdf  in  fee. 

€fte  fame  John  Bartlet,  28  Eliz  aia  grant  ftisffaia  JSemainBer  in  fee  to  Wil- 
liam fti£  £on,  ana  ffig  ^titg,  to  mftom  Whitby  ana  tfte  refi  releafeB.  €ftcu 
William  Bartlet  babing  Sifiuc  William  (mfto  ig  nam  a  3©ara)  aiea  ;  ana  tftni 
Ellen  tfte  HBifc  of  John  Bartlet  aiea :  3£nB  John  Bartlet  marrica  again  one 
Frances,  ana  aiea  fcifcD  of  fti£  Cuffomarp  €frate,  14  Jac.  ana  tftcn  Frances  ftig 
©Kife  entcrca. 

Hpon  tftijS  Cafe  it  roast  refolbea  op  ug,  tl)ice  35ffiffant0,  tftat  Frances  roa<6?  a  widows  Eihte  in 
to  enjop  fter  3Bi&oto'£  <£ftate,  in  tftiS  Sana,    f  0;  firfr,  it  ma**  clear,  tftat  tfte  LfSf^S 
Cuffomatp  <£frate  of  J.  Bartlet  remainea  as?  it  totag  During  big  Sifr,  not  cr?  finite. 
tinct,  no2  alterca  Bp  tfte  ^urcftafe  of  a  jfccGmpIe,  trjfticft  anting  fti^  life  crVi%M^cb'l6i 
toajsf  in  otftetitf,  not  in  ftim ;   inftctcof  it  foUomjS  bp  Confcquence,  tljat  all 
cultomarp  ^nciacnt^  to  fucft  a  cufiomarp  €(late  remain,  mftereof  tftcre  10 
one,  Ujfticft  ig  ag  an  <£j;crcfccnce,  tabit^  bp  tfte  Cn|tom  ana  Sam  groins  of 
it  felf  out  of  tftat  <£ftate,  coen  ag  a  ^efcent  fftoula  ftabc  aone,   if  Bartlet  ftaa 
Been  a  Coppftolaer  in  fee,  ana  tfte  f recftoia  ftaa  Been  grautea  fo  anotftci-  in  r 

fee.    23ut  if  fo  muctj  ag  an  5flamittance  onlp  toere  rcquifftc  Before  ftrr  Pirate  t.      4'     1      >7 
couia  beft  in  ftcr,  it  mere  Bangerou£  i   ag  if  it  toere  a  ©oiycr  Mritl)  conlD 
not  be  ftaa  But  Bp  £uit ;  fo;  tftat  toere  Joff,  Becoufc  tfte  Cuffomarp  Court 
tftat  fftoula  rcliebe  fter  i£  gone  ag  to  fter,  fo;  ftcr  <£frate  ig  ttttcrlp  rffrangca 
from  tfte  a^ano; :  23ut  nom  tfti^  <2fiate  ig  ag  it  mere  a  part  0;  fruit  of  ttjc 
otftcr,  anBi£  caff  upon  ftcc,  ana  bcftcB  Bp  Ham.    3Slna  Pafche  16  Jac.  upon  a  nm.\s.  hmeact 
<€tial  in  ejeftione  firms,  Betmecn  Eeffce  to  tfte  Wiaom  of  one  Walter  Renning-  N°y-  w  zKeb.  zS+ 
ton,  claiming  a  IBiBoto'g  <S|tate  in  Sana  in  Soucfcemy  in  Gloucefterfhire,  a--  Noygz'yH9, 32±' 

gainfi fo;  £ir  Edward  Withipole:  %t  fell  out  tftac  flic  lu as?  iu&fcD  mars 

rica  to  Rennington;  ana  tftcp  coftabite  0 ;  But  Ujc  being  jj2eccc  ro  \\g  fc:mcr 

3©ife,  ftc  toa£  queffionca,  a^  fo;  an  incetinous?  ffi^arriagr,  ana  put  to  ^c* 

nance  Bp  tfte  t^igft  dDommiSton  Court,  ana  bouna  from  ftcr  compann,    ana 

tftcn  aiea :  3lna  tften  tfte  Woman  came  into  tfte  Court  to  p;ap  ftrr  ScKiDotoV 

(Sfiate,  ana  \nag  aenicB.    31na  tur  refolbea,    tftat  ftrr  Wioolo'jS  €i!ate  toa.sf  Co,  L,i3j.a.  syd. 

bur  to  ftcr,  in  a£  mucft  ag  ffjc  Wag  ncOer  aibo?ccB  a  vinculo,  tftougrj  C&cre  mere  +S1- 

Caufc. 

|Dcrt,  me  beta  tftat  tfte  ^Haion  toas?  maintainable  againf!  ii\e  %o:b  iimft=  y,k  \.e.  piuisfort 
out  ^omittance,   fo;  tfte  JScafon  in  the  fo;mer  Cafe.    3J!na  Warburton  aria 
Hutton  bio  alfo  relp  upon  tfte  ftcfufal  to  oDmit,  in  mljicft  Cafe  tftcn  tftougftt 
tfte  Ham  tooula  fupplp  tfte  SUBmittaiicr, 

Bruton 


Bruton  verf.  \ 

:  °2  Morris  and  others. ' 


Ravinimcot.  (  219  )  Bruton  againjt  Morris,  and  others. 

srar-chamber.  YOhn  Bruton  crjibttcb  0  T5iH  in  tfte  <&tar*cftambcr  againfl  Edward  Morris, 

Hmt.2..  icro.  48y,  J  ailjj  others*,  anb  complained,  tftat  ftc  ftabing  one  onlp  ©augfttcr  of  tt)e 

*85'  giigc  of  Ctoeibe  f  eatS,  o?  thereabouts,  anb  ftabing  in  Sanb£  anti  C-oobS  to 

-  bit  61  r^c  lvalue  of  fibe  €ftoufanb  $ounbS ;  tfte  3Me nbant  Morris  trio  caule  ftis 

©augfttcr  to  be  allures  from  ftiS  S^oufe  in  Southwark,  boton  tfte  CftameS  to 

fee  a  J>ftip,   and  ftabing  fter  fo  aboard,  aftettoardS  6p  f  o?ce  and  CftjcatS 

carried  ftcr  into  Suffolk,  anb  tftere  married  fter. 

I^oto  tlje  Crurft  toas,  tftat  t^isf  Bruton  had  alfo  a  £>on,  tljouglj  it  toere  not 

fo  laid  in  tfte  25ill,  fo  tftat  ftiS  ©augftter  toaS  neitfter  i£eir  apparent  to  fter 

father,  noi  foals  Sands  o?  4BcodS  :   Wftercupon  <&uefiion  ariuug,  toftctftec 

upon  the  stat.  3  h.  7.  tfji£  Cafe  toere  toitftin  tfje  Statute  of  3  H.7.  cap.  2.  and  fo  JFelonp,  ano  not 

cap.  2.  of  taking  a-  eraminable  &p  tftis?  Court.    Sit  toarf  02dered,  tftat  tfte  Cftief  ^mlice  onb  % 

naconzoClr  ftjowlb  tonfult  toitft  al!  tlje  fudges,  toljicft  toe  Xii\}%  3lnb  upon  ConSberation 

of  tfte  Statute,  anb^ietoof  $?eccbcnts  of  former  S'nbictmeutS  in  tlje  king's 

y5>encty,  toe  rcfolbcd,  tftat tftis  Cafe  toas  not  toitljin  tlje  Statute ;  fo?  tftouglj 

tfte  Wo&&  of  the  purbieto  feem  general  to  all  IBomen,   tahen  ttniatofullp 

again!*  trjeir  tMRillS  ;   anb  tftat  tfyig  St^aid,  tftougft  ttc  mere  nrft  traineb  out 

toitft  fter  Confcnt,  yet  toaS  afrcrtoardS  bp  fo?ce  earned  atoap,  toljicft  toaS 

as  a  forcible  taning  tftcn  begun,  beeaufe  ff)c  toas  before  in  fter  oton  $otoer. 

"Jt  toa^  couubereb,  tftat  tlje  gamble  of  tfte  Statute  could  not  be  tftougftt 

to  be  fble,  but  meant  to  reffrain  tfte  ^urdieto  to  tfte  particular  Cafes  of 

rife  $?eamble  in  tfte  Enumeration  of  tlje  OTotnen,   anb  tftcir  42flareS  anb 

ConbitionS;  anb  alfo  tfte  S^otibcS  anb  €nds  of  tfteir  taning,  tljat  is,  trjat 

tftep  ftsoiilb  be  S?aibS,  '3©ibotoS>  0?  WiKeg,  tftat  bad  ^ubfrance  in  <23oods 

02  SandS,  02  Ojould  be  ijJeicS  apparent  ;   tftat  tlje  S^otibe  fooulb  be  Sucre, 

anb  tije  42nb  to  marrp  0?  beSotoer ;   anb  tlje  ^ucbieto  follotoing,  tftat  toftat 

§P*crfon  02  f>erfonS  ujoulb  tahe  a  IBoman  fo  agoinfl  fjer  3©ill  Knlatofullp, 

Hut. 2.  @£t  jt  jfl^  conceibeb,  tljat  tftiff  Mojb  ( fo )  bib  implicttlp  binb  up  tfjc  ^?e? 

amble  in  tlje  ^urbieto,  fo2  clfe  tlje  t&ojb  ( fo )  toere  Slble,   anb  migftt  be 

fpareb,  if  it  Sib  not  include  tfte  SJ^otibe  anb  €nb  of  t?je  Action,  tofticft  i$ 

a  ^art  of  c^crp  Action,  as  being  tfte  Caufe  of  if,  tofti'eft  in  tftis  Cafe  are 

Sucre  anb  SuruticnfncfS.    Snb  tljat  toaS  alfo  conceibed  to  be  tfte  Sl^eaning 

of  U)c  Sain,  as  being  lifoc  to  be  tfte  common  Cafe  -,  fo?  S^cn  toill  not  com* 

monlp  fteal  UDomcn  tftat  are  notljing  tooitfy.  Wet  it  toaS  objeaeb,  tftat  bp  tfit# 

Conlfruttion,  tfte  Poking  of  a  &$aib  inftcritable  to  €toentp  SlcreS  of  Sand 

fljould  be  f  clonp,  anb  tfte  Calling  of  a  ©augfttct  of  tfte  grcareff  $ecr  of  tfyc 

Sanb  fijotild  be  nt  jrclonn.    ^Inb  alfo,  tftat  tftere  could  be  no  Sucre  in  Ural* 

ing  of  another  Span's  l©ifc,  neitljer  could  tfte  ftabiffoer  marrp  fter.    Sfilfo, 

tfte  f>3obifo  in  tfte  <£nd  iS»  tftat  tfte  Slice  fftoll  not  extend  to  anp  $rcfon  ta* 

liing  atoan  anp  Woman,  claiming  fier  as  ftiS  ©Hard  onlp,  o?  25c!tid-tooman, 

infticft  fecniS  to  refpect  on!p  tfte  Caning  toitfiout  tfte  J©o2d  (To.)    €fterr  toere 

alfo  fomc  SlnbittmnttS  found  in  tfte  l&ing'S  25eiicft  :  <©ne,  Northton  Paf.  19 

H.  7.  agasnft  one  Higford,  onb  anotfter  Norff.  Pa.  6  H.  8.   againji  one  More, 

anb  anotfter  Kane.  Hill.  3  &  4  Phi!.  &  Mar.  againft  Palley,   tftat  rpafee  neitftec 

of  Sanbjs  1102  ^oobS,  no?  i^eir ;  but  on  tfte  otfter  ,|>ibe,   as  toell  tftofe  Sfn* 

dirjcmrntS,  as  all  otftcrs  tftat  tocre  found,   did  recite  tfte  ;p?eamble  af  tfte 

Statute ;  and  tfte  reff,  being  febrn  02  eigjjr,  did  all  lap  tfte  3©omen  tafecn  to 

be  ifcirs,  02  poffcfTeb  of  Sanbs  02  <abobS.    31nb  one  indictment  tofjidj  toas 

1  a.  484.  Norff.  Paf.  1?  H.  7.  cgainfl  one  Sturges  fo:  tfte  Caning  Agnes  Hopfon,  toaS  put 

fine  die  f02  "JiifurTicicncp,  anb  one  jfault  toas  entcreb,  becaufe  tftere  toaS  no 

Mention  to  toftat  intent  Ijc  toob  fter,  toftetfter  it  UiaS  to  marrp  fter,   02  to 

deSotoce  fter. 

savin,  yp.  Accord.  ^nD  anotfter,  Ebor.  Hill.  5  &  4  Phi.  &  Ma.  ogainjr  one  Tompfon,  fo?  taning 

1  Cro.48j,  488,49s,    Margaret  and  Margerie  Button,   ttjag  alfo   put  fine  die  fo?  ^InfufBctencp,    and 

find,  us,  160.        one  fault  toaS  entered  ;  brtaufe  it  toaS  not  faib,  tftat  ftc  bib  inbeeb  marrp, 

02  beflotecr  tftcm,  0?  eitfter  of  tftem  prout  per  tenorem  Stat,  praedid.  fore  deberet. 

^Jfo  Hill.  26  Eliz.  mp  S"o?b  Anderfon  in  ftiS  05oon  of  15epo?tS  ftatft  it  tftutf  : 

%t  toas  agreed  bp  tfte  ^uftiteg,  tftat  if  a  ItDoman  be  tahen  againfi  fter  IBill, 

ana 


Davifon  verf,  ~? 

Barber.  S  l83 


anb  mcnaceb  to  contract  fjcr  fclf  in  St^auiage,   6«t  pet  i?  not  marrirb  in 

beeb,  ibatibi?  i?  no  fclonpj   but  if  ttic  teerc  marrirb,  02  acftlta,   it  lucre  'Cr.4s>-.  jinft.si. 

f  clonp ;  fo?  though  the  JIBoap  of  tjjc  Ham  fap,  rjrjat  furl)  a  €afcing  ftall  be  f%,  ' And- l^' 

lonp,  pet  it  ffiall  be  aiheb  6p  tfte  $?c  aipble,  toirirh  mane?  the  St^ariiage  qj 

©cfiling  material.    Anb  one  other  -Jn&ictmenr,  Infula  Elienfi  in  Com.  Can- 

tabr.  Paf.  37  Eliz.  (bifehargcb  bp  Carbon  in  parliament  ogainft  William  Har- 

rifon,  foj  tehing,  ft.  Anne  Lewis,  the  HMc  of  Thomas  Lewis  at  Ely,    fi)C  l)e* 

ing  feifeb  of  %airt0  in  Ely  of  etocntp  ^ouab?  per  Annum  j    ana  tfjar  one 

David  Eyre  Bnounng  bit  to  6c  fo  anlabjfullp,  oijb  f  cloniouflp  taften  atisap, 

the  fame  Anne  op  tije  l^ocurcment  of  rlje  faio  Harrifon  at  Ely  afo?rfaib,  tools 

to  Wife. 

$oto  fincc  the  Carriage  0?  ©efloiujijtg  i?  mane  a  neceffam  $art  of  the 
^fnbictment,  it  folio*?,  tfjat  the  $uctoieto  of  fo  rafting  is*  ejrpomibcb  anb 
reitraiaeb  bp  tlje  fp?<  amble ;  ana  the  STpotibe  of  Sucre  i?  mo?c  inro?po?atc 
into  ti)e  Aitof  tolling,  a?  being  a  $?eccbent  and  an  efilcent  Caufc  of  it, 
than  the  s^arrpinp  0?  £>rnom?ing,  mhich  i?  an  Aecii'em  follotouig  after  the 
%tt,  ana  perhaps!  toa J  not  pucpofeb,  iDfjrn  hr  took  her  atoap. 

Quaere,  if  the  Catting,  and  tfce  Eanbs,  ana  tije  a^arrpiiiig  02  ©cflotojing,  o,  car.  48y,  488. 
foercinfeberalCounies;  fo?  it  i?f  clonp  fompofcD  of  all  thofc  tfjjcc  i€hinj$?, 
a?  fl^utber  i?  of  rjjc  ^trofte  ana  39eath. 

(  220  )  Davifon  again/}  Barber,  information. 

Hill.  14  Jac.  Rot.  23118, 


E 


Dntund  Davifon  qui  tam,  &c.  fuea  an  S'n'ojmation  in  the  Common  $Mro?  200.499.  Moof  f. 
again!?  William  Barber,  fo?  erercifing  occupationem  De  les  ©after?,  bp '<&  Cv'sV*-'  &  jac" 
letien  fl$onth?  in  tne  <€irp  of  Norwich,  ana  upon  J'iTue  not  i3mltp,  founa  fo?  17s  +98.' 
the  plaintiff  j   Richardfon  ejrccptib  in  Arrctf  of  -juogmem,   than  it  fljoulb 
fjabc  been  in  the  Occupation  of  a  Common  ©after ;  but  that  ma?  not  zp 
garbeb.    Another  deception  mag  taftcn,  that  bp  the  Statute  of  j  Eliz.    he  Stf  'J^^SS 
forfeiture  arifing  upon  Offence?  committea  within  Cities?  ana  €ohut?  Co?*  t3he  penary  io  cfties 
pojate,  t£f  giben  to  tftc  8fe  of  t^e  Citp  0?  €oton  Co?po?ate,  Jiiljercof  tije  Con*  and  corporate  Towns 
fcrmence  toa?  urgeb  bn  me,  tfjat  if  tije  Claufg  mere  fo  to  be  unberftooa,  t&en 
thi?  information  couia  not  nana,  tuhich  toa?  fo?  the  King  ana  tjje  5nfo?^ 
mer.    3fina  thisJ  l$aubt  0  pena?  upon  ttoo  25?anctjci6f  of  that  Statute,   tfje 
firft,  foinrmrjat  bcco:c  tiK  <2JnD  of  the  Statute  after  all  the  jiio?f«:iCure^)  giacn 
iu  thtfe   "*s  :'q  " :    Cbat  the  one  half  of  all  jFo?feiture?  ana  ^eualtic?  men* 
tionea  in  i\ji$  Statute,  other  than  fitch  a£  are  erp?eap  otljcrioife  appoint; a^ 
ffiall  be  to  tfyz  <@uecn,  the  other  half  to  the  3Info?nier. 

€in  othir  Claufe  10  nearer  the  €na  in  thefe  wo?a?,  that  all  ^annrr  of 
3Gincrciament£,  fines;,  %flue$3  ana  f o?fciture?  tohich  tfjall  arifc  bp  i!5eafon 
of  anp  Offence?,  0?  default?  mentioneb  in  t§i0  %a,  0?  anp  9&?anth  tljevrpf 
toithin  anp  Citp,  fhall  be  lebieb  tc  tt\t  Uie  anb  Q^aintenance  of  the  fame 
Citp,  in  fuch  fo?t,  a?  anp  otljer  Amerciament?,  fine?,  Sfluc?  0?  fo^fei^ 
turcii  ijatoc  been  bp  reafon  of  anp  43?ant  mabe  bp  the  C:oton  to  t§e  tame  ci- 
tp, in  ruch  fo?t  as  anp  other  Amerciament?,  fine?,  "Jffue?  0?  fo?fettarr? 
habe  been  bp  Eeafon  of  anp  <©?ant  mabe  bp  the  Croton  to  the  fame  Citp, 
anp  Claufe  tn  thi?  Act  to  the  Contrarp  notroithftonbinfi.  hereupon  %  tua? 
of  Opinion,  that  thf  3©02b  (fo?feiture)  in  tf)i?  latter  Claufe  ma?  not  to  be  cr.car.  Si6. 
unberftooo  of  the  main  ^enaltp  of  the  Sato,  fo?  ttoo  &eafon?. 

f  irfi,  beeaufe  it  ttia^  pennea  beginning  toith  Amerciament?,  $c.  tohic5 
iinpo?t?  the  fo?feiturr?  of  the  lifte,  0?  Jef?  Mature :  Again,  that  it  appoint? 
them  to  be  leaieb,  in  fuchfo?t,  a?  other  Amerciament?,  ($c.  grantca  to  fucfj 
Citie?,  ore  to  be  lebica,  tohich  ore  of  ^ecoja,  ana  att?  a^  fopn  as?  the)*  arc 
impofea,  ana  mant  nothing  but  the  Heaping.  cfj!om  fine?,  'JfTuc?  anb  A« 
merciameut?  are  often  grauteb  to  Citie?  ;  ana  net  that  couia  not  rrtcwb  to 
the  iiftc  growing  upon  ^>uit?,  upon  Offence?  mabe  bp  ncm  §rarute?.  ^ote, 
tfjofe  are  not  bue  'till  there  be  a  Conbittion ;  fo  the  Oueftion  i?  of  the  ^>uit, 
not  of  the  Hcbpinjj. 

23ut  po  Citp  hath  0?  con  hobc  45?ant  bp  Charter  of  ann  f^enal  Ham:  7C0. 36b.  Antiss: 
Anb  toherc  it  toast  urgeb,  that  the  fo?mer  Claud-  bib  erccpt  from  the  ypnern, 
the  ^enaltie?  othertoife  appotntcba  tohich  muft  neeb?  be  unberjtoob  of  thefc : 


Revell  verf.  ?  William  S.  Andrews  verf.  ?  Male  verf. 
,84  Gray.  S  Bifhop  of  York,  &c.         S  Ket. 


CDcrc  ig  in  tfje  Statute  ftbc  |Doim'o^  forfeiture  giben  againfi  fitm  tl)at  ocs 
partg  tottCjour  Skcncc  out  of  a  IDo.jB  ttuocrtattrn,  to  (jim  from  luljom  fie  Of*1 
pacts?.  3lc  Coventry,  tfje  Rummer  3&filfc£  17  Jac.  Hobart,  %\i$itz  of  3HR;fe 
tljere,  a&bifeb  Stapleton  to  gibe  Segment  fo?  tije  2Rirto?mec  in  flje  Sget'tffg 
Court  tljcre.  ; 

Poa.nr.  acr.7  8,      $lnorijcc  €rccprion  in  tfjisf  €afc  toa0,   tfjat  tlji£  Simulation  ougfit  to 

347,  J33.   Cr.  EI.  326,   ».-»--  r. /—  i_.    .«.-     a. ». —     e.-te> -       an<r.e-    -.  <ST-^»     ,.,.„...  .iciw    Jl  ..s*.     ic—  .ic- 


zCro.  S;,i79- 


p?ootoej3f  cjrp^eup,  tnat  ro^  rye  £>ramie  01  Kiuamuu^amcsj,  ^i?op^  ajio  -sip^ 
p?cntices?  Ojall  be  fuels  ana  piofecutcb  in  demons  anD  3£ffife£,  0?  inquiieb, 
bearb,  dc.  in  an  3Hffifej  rfc.  a?  in  tije  licet,  $c.  $otc,  tfje  Heafon  anb  "Jln^ 
tent  of  tfie  Earn  to  cule  ttjc  Subject  bibcrflp,  ant)  uiojr,  in  ttjel'e  petty  tl^ffen^ 
ugt  #ote  tfyc  difference  of  iiao?bg,  in  tfje  firff  Ciaufc,  tbc  Offences  foal!  fie 
laio;  in  tfie  tbiro  Claufe  fball  be  fuco  anb  p?ofemteb,  anb  not  in  anp  Hsits 
out  of  the  fanic  Countp;  but  it  map  be  fome  <aucffion  iDljcttjcr  tfiofe  pcttp 
<©ffencr£  being  committcb  in  Midd,  map  not  be  fueb  in  Courts  of  Weftmin- 
fter  fitting  in  Midd. 


B 


Debt.  (  221  )  Revell  againfl  Gray. 

Debt  counting  upon   T)  Evell  b?ougfjt  an  3iaion  of  33efit  againfi  Gray,  anb  big  Wile,   fe?  tf)?ce 

noT'i'p  A8°co  15'  b  J\  $ouno$  anb  <£igtp:ccn  filling**,  anb  eounteb  fo?  ^fiirtp  nine  <^fji!# 

cr.jacuD.  '  iing£,  upon  a  Contrarx  of  tfie  Wilt' 8,   Dum  iola  fait,  anb  tfie  otfjcr  Cijirtp 

nine  ,&&iHing£?  upon  an  infimul  cornputavemnt,  rjoitb  Gray  tf)e  Sj^ugbanb  on^ 

Ip,  anb  after  3fiw  nihil  debent,  founb  fo?  ttje  plaintiff :   3|ubgmcnt  &a£ 

ftapeb. 

(  222  )  William  5.  Andrews  againfi  the  Bifliop  of  York,  Mary 
Countefs  of  Shrewsbury,  anil  one  Hacker. 

Mich.  15  Jac.  Rot.  32. 

Affifeof  ate  pre-  "|T|7Illiam  S.  Andrews  fc?OUgfit  a  OTttt  Of  ^lulfc  Of  Darrein  $?cfcntmcnt  a^ 
l«™ee/Uhrfns'ng  a  VV  gainft  tfje  23itbop  of  York  ;  Mary  Counted  of  Shrewsbury,  anb  one 
wmch.  £nt.'  813  &  Hacker;  t|)e  Uifftop  mafic  default ;  3Hno  tfie  CoanttOgi  anb  Hacker  pleabeb  in 
Brown?  f  r1'"  Mo'  Abatement,  tftat  ific  plaintiff,  befoje  ti)i^  $®iit  purcfinfeb,  b?ong^ta  Quare 
883WHutc.3.Noy.  18  Impedic  againfi  tfjc  fame  ©cfcnb.ant^5  anb  ffate^  all  certain,  m!)ic|5  remains? 
unocrcrrmncc ;  anb  abcr^,  ti?ot  tbep  are  bot|)  of  tbe  fame  ^SiboiDancc  J  5£nb 
judgment.  upon  ^cmurrct:  tfje  Writ  toasf  abatcb  bp  3[ubgnicnt« 

Cafe.  (  223   )  Male  againfl;  Ket. 

Hill.  14  Jac.  Rot.  if  p. 

Aaion  for  Words  cf  \  yjAIe  ftjougfjt  an  Action  of  tfjc  Cafe  againfi  Ket,  fo?  Taping,  tfjat  fje  gab 
pety-iarccny.^Roii. ,   j_yi  ft^  ^  €g?II  out  of  fc0  j^arj,.    ^frcr  a  ©erbict  it  rua^  faib,  it  migftt 

mo.' g83.  Browni'.  \'.  Be  t^e  Com  rpa^  not  mo?tf>  a  ^entip  j   pet  2i»bgmcnt  ina£  giben  fo?  t^c 

winch.?.Acco/d!?'     plaintiff;  fo?  it  i.sf  fclonp,  rHougd  it  fie  not  Capital. 

Cafe-  (  224  j  Chamberleyn's  Cafe. 

Trin.  if  Jae.  Rot.  1952. 

Amendmen-  of  the  f^Hamberleyn  b?Oitgl)t  an  Action  upon  tfje  Statute  of  Hue  m\b  Cry,  anb 
Record  ty'the  B;©k  L/  aftec  ^ffluc  joineD  anb  cntercb  tofjere  tlje  Bcco?b  iaa<s  mabc,  tljat  tfje 
of  office.  1  RoJi.  107.  0ojoaerp  ftsa^  Q&ne  ?0  oa.  5Jt  toa.s  o?Bercb  bp  tfje  Court  to  be  amettbebj 
mcnr'Br.la  me  -  anb  isaie  30  Septem.  upon  r'ijc #atlj of  Thurfton  t()c  '^ttorncp,  fo?  t])e  plain- 
tiff, tl;at  t^e  25ooft  of  t^c  <©fctc  toa$  fo,  an^  (|)e&;ing  it. 

fones 

4 


Jones  t/erf.  ?  o 

Jones.         >>  3 


(    22)    )  Jones  agaiflfi  Jones.  Prohibition. 

>j C'tion  toaS  maDe  fo?  a  prohibition  brttocrn  Jones  anD  Jones,  upon  the  {3™°™  ^e°ef  ** 
'1  j&rafute  of  23  H.  8.  fo?  fenug  mm  our  of  the  ©icccfs  :  5Hno  the  Cafe  inbwcuita%^ 
toaS,   Sijc  Chancciioj  of  cf)e  infcrio?£>?Dinarp  oio  make  fscqucft  to  ©octo?  i'raiIt0.the  Metropu- 
Donne  ©ean  of  the  5£rrljc^  to  tahc  rr)c  Caufe  10  bis  hearing,-  anD  the  ftcafon  5^.  4^*7   cri 
giDni  Dp  tl)c  CJjancdioj  of  the  rcnDing  it  up  teas,  that  the  Caufc  (bring  ins  car.  57.  i<>&. 
DcrD  a  Caufe  of  Modus  Decimandi)    toaS  fo  Ditf.cult/  iljat  tfjc  plaintiff  COUlD 
|ja\je  no  fiiificiciit  Counfcl  tfjere  fo:  tfjat  Caufr. 

$cto  the  <£»ucfnon  toa£,  tohrtfjcr  this  tranfmitting  of  this  Caufe  tocrc 
toatrantcD  bp  r£at  ^rccpticn  in  t§c  Statute  ;  to£)icJ>  oEjrcrprion  i&  of  tuja 
J>o.2tS,  t!)e  one  f02  fpeciolCaufcS,  there  particularly  ejcpjeffeD  (tohcreof  this 
toaa"  none)  the  otiu't  a  general  Claafe  tint 9  ;  Sfoat  in  €a(e,  that  anp  23iffiop, 
02  anp  other  inferio?  §«Ogr3  ftaking  uuDer  rjim  SfuriSDiaion  in  his  aton  >?co.^. 
Right  anD  Cittc,  02  bp  Commiilion,  uiahc  JSrqucff  o?  ^InJfanre  to  the  3£rch> 
bifijop,  0;  other  fupcrioi  <02oinarp  02  Swa3f>  totane,  treat,  cramine,  0:  De* 
tcrn;ine  the  fatter  br.fo:e  ijitn  02  !jis  <£>ubfiirute ;  anD  that  to  be  Done  in 
Cafes  osilp  VdIkcc  cfjc  3laU)  Cibil  02  Canon  Doth  affirm  execution  of  fucij 
ftcqueff,  02  ynfiancr,  02  %mi$ Diction  to  be  latoful  0?  tollerable,  upon  pain 
to  forfeit,  ijc.  Double  damages  anD  Cofis  to  the  partp  fo?  his  ©eration  j 
anD  alfo  £cu  pounDS,  one  half  to  the  Siing,  tlje  other  I)  a  if  to  ijim  that  totll 
fue  fo;  tp  fame. 

hereupon  toe  tent  fo?  Civilians,  anD  tljcrc  came  fo?  the  3Menbant  ©octoj 
Talbot  anD  another.  Talbot  faiD,  tfjat  bp  rJ)c  Canon  2am  in  the  ^Beginning, 
there  to  a. 5?  but  one  23i£hop,  \nt\a  haD  folc  ^JuriSDittioh,  anD  toa.s  the  iranie* 
Diate  €>2Dinarp  throughout:  3SftertoarD£  there  mere  Suffragan  2?ifhopS 
maDe  unocr  him,  tohich  brought  in  a  tfscftraint  of  the  2£rchbiu)opS  in  tbetc 
©ioecfS ;  but  in  fpccial  Cafes,  tohich  agrees  toith  our  Sato,  that  an  SfiDuii*  2  Co.  iJf.a. 
niftration  granteD  bp  the  ^Iceljbiffeop  is  but  DoiDable. 

€&n  he  faiD,  that  tfyc  3i"ri.sD!ction  of  the  Mrchbiffiop  10  openeD  (fo?  that 
i£  their  iPOJafc)  fometimeS  bp  hmifdf,  nolente  Ordinario,  00  in  the  Cafe  of 
his  ©ifitation.    2finD  bp  the  Partp  in  default  of  giufiice  in  the  <©?Dinarp, 
as  bp  Appeal,  o?  Nullities.    3Sgaih,  it  is  opcneD  bp  the  <©jtsinarp" fjimfclf  iKeb.yii. 
toitfjout  tl)c  |partp  0}  ^llrchbiffiop ;   as  tohere  tlie  ©jDinarp  fenDS  the  Caufc 
to  tlje  ^rchbinjop  :    Panormitan.  Archiepifcopus  eft  Ordinarius  totius  Provincial;  pan(f.nitaa: 
non  camen  habec  exercitium  nifi  in  Cafibus ;  anD  fctS  Doton  manp  CafeS  :    5£nD 
amangff  tlje  rcfl  this,   Quando  refertur  ad  eum  quxftio,  vel  tota  Caufa.    3finD 
Hoffienfis,  cap.  Paftoralis  de  Officio  Ordinarii.     Certum  eft  quod  Metropolitanus,  Hoftienfis. 
five  ipfum  dicemus  Ordinarium  totius  Provincial,  five  non,  non  poteft  exercere  Jurif- 
didtionem  fuam  in  fuorum  SufFraganeorum  fubditos,  nifi  in  Cafibus  fequentibus,  anD 
rcchous  21  CafeS. 

I.  Ubi  ab  Ecclefia  fua  Metropolitana  difcrepat  in  Divinis. 
27  Ubi  fubditus  conqueritur  de  Epifcopo. 

3.  Si  appelletur  ad  ipfum. 

4.  Quando  inter  Epifcopum  &  alium  crirninalis  Qua:ftio  agitatur. 
j.  Ratione  delicti  Commifli  in  fua  Diocefi. 

6.  Quando  prsc.epit  fubdito  Epifcopi,  quern  reperit  jufte  excommunicatum,  quod 
eidem  Epifcopo  fatisfaciat,  &  fubdicus  non  fatisfacit. 

7.  Ratione  rei  fua:  in  fua  Diocefi. 

8.  Quando  ad  eum  refertur  Quxftio  per  confultationem. 
<■).  In  his  qua:  tangunt  communiter  totam  provinciam. 
io.  Quoad  congregationem  Concilii  Provincial. 

II.  In  Injuriis  notoriis  fibi,  vel  fuis  irrogatis. 

12.  Quando  Epifcopus  negligens  eit  in  juftitia  facienda. 

1;.  Qaando  Canonici  in  contemptum  Epiicopi  abftinenc  ^  Divinis. 

14.  Quando  nocorium  eft  fententiam  Epiicopi  non  tenere. 

1  j.  Ratione  Vifitationis  annua:. 

16,  Poteft  per  totam  provinciam  indulgentiam  facere. 

1  B  b  ky.  Si 
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Jones. 


17.  Si  non  iuperfint   Canonici   idonei  vacante  fede,    cuftodk   bona  Epifcopalis 

m  en  is. 

18.  Rutione  Privilegii  fibi  conceffi. 

19.  Ratione  confuetudinis. 

20.  Si  inter  Epifcopum  &  Capuulum  fuum  fiat  permutatio. 

21.  Quando  Lpifccpus,  vel  quia  recufatur  tanquam  fufpe<5t',  vel  alia  de  caufa  mito- 
tic ei  partes ;  &  refert  totam  Caufam ;  iuftcrrof  tfie  eigfitfi  Cafe  i£,  Quando  ad 
eum  refertur  Qusftio  ad  confultand.  3finD  fpeculator  titulo  de  Relationibus  perag. 
Quando  generaliter  Judex  poteft  facere  Relationem,  quandocunque  fibi  videbiturex- 
pediens,  ic  ante  litem,  in  medio  litis,  vel  quandocunque. 

3n0  Baldus  being  a  Civilian,  touting  after  Hoftienfis,  refers  fjimfelf  to  him, 
filt'O  1&P&,  Archiepifcopus  eft  Judex  totius  Provincial ;  tamen  JurifdicTrio  fua  eft  fig- 
nata,  &  non  aperitur  nifi  ex  caufis. 

38  nb  Talbot  fain  reioiutely,  tfiat  though  Canon  Saw  rcjlrain  tfie  %u\)hi> 
ffiop  to  call  Caufeg  from  tlic  #jbf»iia!rp  nolente  Ordinario,  but  in  tfie  21  Cafc^ 
pet  tlji'  Sato  left  it  in  tfie  abfolute  potocr  of  tfie  Ojbinary,  to  fenb  tfie  C  a  life 
to  tfie  iilrcfibiftjop  abfo!ute!p  at  fii£  3©ill,  toitljout  aaiguingany  fpecial  ilea* 
fon  ■■>  anb  therein  Hoftienfis  &  Dominicus  de  foro  competenti  anb  otfier  2Hiirfio?;S? 
Do  agree.  %nb  tfiiS  ©otto:  Duke  coming  to  i\0  anotfier  ©an  britfi  Talbot, 
pet  being  againlf  fiim,  bio  confefe  the  C^binarp  migfit  confuit  bitfi  tfie  %td)= 
biffiop  at  l)\$  ^Meafnte,  toitfiout  limitation.  Wnb  tficp  agreeb,  that  tfie 
Cafcg  aiSotocb  by  tfie  Canon  lain  to  tpe  3firct)bitt}op,  to  call  Caufetf  from 
tfje  #?binaty  nolente  to  fii£  otou  bearing,  mere  moje  tfian  tfiitf  Statute 
botfi  allow.  Silnb  touching  tfje  trouble  of  tfie  Subject,  ©otto?  Talbot  citcfc 
Baldus  Caufa  %.  Qu.  Se&a,  cap.  penult,  ex  Synod.  Roman.  Neminem  oportet  exire 
de  Provincia  ad  Provinciam,  vel  de  Civitate  ad  Civitatem  nifi  ad  relationem  Judi- 
cis,  ita  ut  Ador  rei  forum  fequatur. 

$oto  to  erpounb  the  Statute  tJju^f,  tfiat  the  Ojbinary  may  at  fii£  J©ill 
nnb  pcafure,  fenb  tfie  £ubjert  from  one  <Snb  of  tfie  Hftingbom  to  another 
without  Caufe,  i^  botfi  againff  rise  better  of  the  Statute,  anb  clubeg  it  ut* 
terly. 

jfirft,  tfie  $urpofe  of  the  Sato  toa£  to  p?obibe  fo?  tfje  <£afc  of  the  Subject, 
moit  tfian  to:  tfie  ^JuriiSbirtion  of  tfie  €>?binary  ;  WJricfi  appear^  in  that 
that  is  Action  giben  to  tfie  <&ubjca;,  anb  penalty  to  tfie  Jting  fo?  fii£  ©era? 
tion,  but  none  to  tfie  €>?binary.  Sfigain,  the  Skefibiifiop  bp  Statute  i&  re- 
ftraineb  to  tlno  Cafes?  of  $rccOitp,  mucb  fetuer  t^an  fie  tjab  in  fii«J  ^otucr 
before,  nolente  Ordinado,  tofiicfi  (fjeVoeb  tfiat  tfiey  regacbeb  tfie  ^ubjett  moje 
tfian  tfieir  ^lutifbiition. 

^Inb  tfiijBf  bcry  Claufe  of  referring,  after  it  Begins  toitfi  referring  gcne» 
rally,  it  cfictfi^  it  toitfi  tfii^sf  [tfiat  to  be  bone  in  Cafeg  only,  ^c]  mfiicfi  mere 
a  bam  Correction,  if  it  left  it  aj?  general  a£  before,  tfiat  i^f,  if  it  toerc  lata? 
fu!  0?  tolerable  in  all  tfafeg  toitljout  €aufe4 

Snb  no  boubt  tfie  Statute  fija^  not  mabc  mitfiout  21bbice  anb  Rearing 
of  tfie  £anonifi0,  anb  therefore  cannot  be  fuppofeb  to  be  fo  gigno?antlp  pen* 
neb;  anb  tfierefo?e  tfii^  Cafe  concerning  fo  much  tfie  <£afc  of  tfie  Subject,  be* 
fcrbeji  mucfi  €on(tberatiou. 

gin  tfii^f  Cafe  in  OBuefiion,  it  i$  aonbtcb  fijfietfier  tfie  fo?m  of  tfie  £ta* 
tutc  be  tucll  obferbeb,  tfie  iHefercing  being  from  a  Cfiancello?  to  a  delegate, 
anb  not  from  25ilfiop  to  JlBiffiop. 

Quzre,  if  an  3ilrcfibilfiop  calls?  a  Caufe  unto  film,  tfiat  i0  none  of  tfie  £a» 
[e0  luitfiin  fiis  ^otber,  tofictfier  tfie  inferior  <©?binarp  fiabe  any  ftemeby  a* 
gainji:  fiim,  oj  can  Recall  it  bp  tfie  Canon  Sab,  02  tnfietficr  tfie  ©efenbant 
map  plcab  it  to  tfie  3!»ti£biction. 

9If  a  peculiar  be  ^uBojbinate  to  tfie  23iffiop,  tfien  fie  cannot  refer  a  Caufe 
to  tije  3Crcfibifi)op ;  but  to  tfie  immebiate  <©jbinary,  a$  an  3lircfibeacon  o> 
Commiffarp  muff  bo  ,•  otfieitoifc  it  i$,  if  tfie  peculiar  fiabe  fii£  immebiate 
i5efo?t  to  tfie  SJrcfibifiiop. 

25ut  if  tfie  peculiar  be  free  bn  a  general  ademption  f?om  all  ojbinarp  %\n 
rifbiction  (tofiicfi  toa^  common  in  tlje  Cafe  of  2J$onafiferie£,  both  by  tl?e 
4I5?ant*s  of  fe'igtf  anb  ^opeit)  tfien  tfie  Caufe  mutt  be  remittcb  to  tfie  Sling, 
a£  appeals?  mufl  a!fo  be  in  fucfi  Cafe 33  j  anb  fo  it  i$  pjobibtb  b^  tfie  Statute 

2j  H.  8.  cap.  21. 
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$ote,  tfiat  a  3f>?ofii6ition  Iie£  upon  tfiise  Statute,  Bccaufc  it  fiatfi  »o?d£  '5Co  8 
$?ofiiBito?p,  a?"  toell  ag  $ena!rp  annexed,  fo?  B?eauing  tijie  #?ofiiBition. 
<©tfiertoife  it  fiad  Been,  if  tfic  penning  flab  Been  t^usf  onlp :   3!f  any  2©an  20.311. 
cite  another  out  of  fiig  ©tocefg,  Be  tfiall  forfeit  €en  §f>ound£. 

(  226  )  Agar  againfi  Lifle. 

Mich.  11  Jac.  Rot.  518, 

A  Gar  6:oi3gfjt  an  Action  of  Trover  and  Converfion  againfi  Lifle  of  a  <jTom,  tto.  and  onvcGon; 
and  laid  it  apud  Caftrum  Ebor.    €fie  defendant  pleads?,  tfiat  tfie  QSifljop  "g*  |J  ^.eRCa° 
Of  Durham  fiatfi  a  pcatlp  j?ait  primO  Junii  at  Darneton  in  Com.   Durham,  and  44.  Jones  z4o.  ' 
fiatfi  Coll  tfiere.,  and  tell£  tofiat ;  and  to?  $on;papinent  Baa  ufed  to  difirain, 
(f  c.  and  ffietoaf,  that  tfjc  plaintiff  BaO  Bought  J>rjeep  of  one,  ana  €0)330  of 
anotfier3  and  tfiat  tfitg  tofiole  €oll  came  to  fa  niucfi;  ana  tfiat  tfjc  defendant, 
a^  ^erBant,  $c.  fiad  demanBed  it,  and  upon  a  iUcfufal  toon  tfie  Com  anB 
BetaineB  fier  fo2  tfie  €0il  ;  tohicfi  i$  tBe  fame  ConBerfion  abfque  hoc,  tfiat  fie 
toag  guiltp  apud  Caftrum  Ebor.  0?  elfetofocte,  toitfiin  tfie  €ountp  Of  York,  02 
at  anp  Cime  Before  tfie  faiD  firfi  ©ap  of  June,  &c. 

Hereupon  tfie  plaintiff  Demurred  in  Sato,  and  ffcetoed  fo?  Caufc,  tfiat1  CrI*7-  jcr^*; 
tfiere  toag  no  ConBetHon  confeflTed ;  and  tficrefo?c  no  SUnftoee  to  tfie  Action  • w' w" 
But  fie  ffiould  fiaBe  pleaded  not  4Builtp.    3§nd  Being  noto  moBcd  tfitsl  €erm, 
Mich.  i^Jac.  Harris  faid3  tfiat  it  toa#  tfie  common  (gjeptrience,  tfiat  tfie  i&c*  tCro.162;  20.24?? 
tainment  of  45ood£  from  an  burner,  after  aegueft,  ig  aliomed  fo?  a  fufifcicnt  loCo "57"  Sy    117' 
<£Bidcncc  to  maintain  a  ConBcrfion.    Wficrcunto  %  anftoe'red,   tBat  tfiougfi 
SKegallp  it  mere  not  a  Confierfton;  pet  in  tBat  £afe  it  toa£  ijeafona&k  to  qU 
lorn  it  fo?  an  <£Bidcncc  to  p?oBe  a  CbnBerlton  :   25ccaiife,  if  pou  fiaBe  4i5ood£ 
of  mine  Slatofullp,  Bp  finding  02  bailment,  pet  toficn  3!  tcquire  tficm  of  pou, 
pou  can  no  longer  3tatofullp  fiolB  tfitm  ;   and  tficrefo?e  tofieu  VQ^  fiiH  dcrain  200.14;; 
tficm  from  me,  it  arguc£3  tfiat  pou  claim  tficm  as?  pour  orun5  and  fo  ufc 
tfiem. 

TBut  in  tfiis?  €afe  it  ig  otficrtoife  •,  fo?  Bete  fie  fiatfi  not  onlp  a  Samful  tfaufe 
to  tahe  tfie  Com,  But  a£  Latoful  €aufe  to  detain  it,  againji  demand,  a^  a 
©ifitcOS  'till  tfie  €o!l  paid  ;  and  pet  fie  Denied  not  tfie  ^laintiff'^  ^opcrtPj  Noy.4<?. 
no?  dotfi  anp  tfiing  againfi  it ;  and  fo  it  ma£  a.d}udgcd  fo?  tfie  plaintiff  in 
tfit^  Cafe. 

(  227  )  Freeftone  againfi  Bo\Vyer.  Battery. 

FReeftone  and  fiijS  l©ife  Brougfit  an  Action  of  'Batterp,   and  mounding  of  lc^°g>  *5h  Co; 
tfie  i©ife  in  Com.  Salop,  againft  Bowyer,  tofio  pleaded  a  ^fufliScation  Bp 
IBarrant  Of  tfie  ,&fieriff  of  Wore.  &  molliter  impofuit  manus,  &c.    abfque  hoc  verdiasheipOifcori- 
quod  eft  culpabilis  in  Com.  Salop;   But  anftoercd  notfiing  to  tfie  Mounding  i  tinuance.  « 
Sllnd  ©erdio;  maief  giBen  fo?  tfie  defendant,,  and  judgment;  Becaufe  it  B)a*f 
But  a  ©ifrontinuance  upon  tfie  ^oint  of  abounding,  mfiicfi  ig  fiolpen  after  isyd.s& 
©erdict,    2Cro.  ?f}. 

(  228  )  Rives  againfi  Moxham.  Ca[e' 

Trin.  15  Jac.  Roc.  ^9. 

Ives B:ougfit  an  SErtion  upon  tfie  Cafe  againfi  Moxham,  tfiat  tofiere  tfie  Aaion (hMbehu 
_  L  plaintiff  lent  unto  tfie  defendant  a  2Sj)arc  to  piougfi  fiiitf  <©?ound  Bp  AaiOT»pp«*«hw 
tmo  sPap^  ;  tfie  defendant  at  Chipnam  p?omifed,  tfiat  fie  mould  deliBer  ficr  nre.  Browni.  1.  r. 
fafe  at  tfie  €nd  of  tfie  faid  ttno  ©apjef ;  and  fie  did,  during  tfiofe  ttoo  ©apitf,  J&t  "^  1  oo.H; 
ejrceffiBelp  laBour  fier  tfiat  (fie  died  tfiereof,    €fie  defendant  fap^,  tfiat  ifie  «>. 
died  of  ©ifeafcsi,   abfque  hoc,  tfiat  fie  did  fo  cjjceOiBelp  laBour  fier  tfiat  tfie 
died  tfiereof.    3Ilnd  it  toa0  found  fo?  tfie  plaintiff;  and  judgment  iuasf  fiaid 
upon  tfie  amotion  of  Francis  More,  Btcaufc  tfiere  mere  no  ©lace  aulgned  in 
tfie  declaration  tofiere  tfie  KaBouring  toa^,  tofiicfi  i$  put  in  Stflue,   and 
ttjercfo:e  ougfit  to  fie  tried  tofiere  it  toatf  :  25ut  if  tfie  ^?omife  fiad  Been  laid  Cr.EKz.701;  o. 
in  one  pace,  and  tfie  SaBouring  in  another,  tfie  plaintiff  migfit  i&aBe  ta? fac -4+<J- 
ttcn  fiijt  «Cfioice  to  fiaBc  B:ougfit  fii#  31a:ion  in  citficr  :   23ut  tfien  tfie  Venue 
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and  €rial  ffjould  fjatoc  Oecn  acco?bing  to  tfje  cdent  of  tfje  3ffiue  non  Affumpfir, 
7  Co.  i.b.  icr.  n.  0?  non  laboravic.  23ut  note,  tfjat  after  in  Hill.  i£crm  ij  Jac.  2Sjudgment  UJag 
giben  fo?  the  plaintiff;  fo?  tfje  Vifne  tuajS  taken  from  tfje  iplace  of  %aioa, 
mhicfj  ffcail  betaken  rigftc  mftere  tfje  Contrary  appears  not  5  otijermife,  if  tfje 
Savouring  fjad  been  laid  in  another  fMace. 

Covenant.  (  229  )  Collins  verfus  Throughgood. 

judgment  againft  an  ^->oilins  againjt  Throughgood  <£jeecuto? ;  an  Sfiflton  of  Cobenant  mag 
bS^wmSf"'  v-'  6?«Jugfjt  againfi  tfte  €jcecuto?,  and  tfje  25?eacft  teas*  afligned  fo?  default 
{hMbedebm,Tefia.  of  Reparation  committed  in  tfje  Cime  of  tfie  <£recuto?,  and  ©amagcg  mere 
70."'.  RoR9°,'z93Hut:  afWed.  3too  it  mas  mobed  on  Towfe,  mfjetfier  tfje  Sfadgtncnt  ujould  &e  de 
ton  f.  35.  Browni.  1.  bonis  Teftatoris,  o?  propriis.  3End  upon  ©ieUJ  of  ff*?cccdcnt£  it  ma£  judged  de 
f  cr4o  S"  ]6n  6t  bonis  Teftatoris :  f  0?  note,  tfjat  it  ijsf  t&e  €ellato?'£  Covenant,  mhiclj  &ind£ 
saund.  M2.1Dyei.3i4.  t&e  <££ecuto?  a£  repjefenting  ftim,  ano  tftetefo?*  jje  muff  6c  Cueo  op  tfjat 
poft.lg5.  $ame. 

Deceit.  (  230  )  Deceit. 

Tr.  ry  Jac.  Rot.  924! 

Ancient  Demefh  tried    a  Ction  of  deceit  o?ougfjt  op  A.  B.  fo?  lebping  of  a  fine  of  Slants  in  an^ 

DyoomfdBay0kpCo.      •£*-.  "™t  Sememe ;  ano  t&e  Sfflfuc  ma^  m&etftec  tfte  2t?ano?  of  little  Bow- 

31.  a.  den  in  Northampton  mere  ancient  ©emefne,  0?  not.    thereupon  ©oomfrbap 

2&00&  teas?  o?oug&t  into  t&e  Court,  and  tijere  fljenjed ;  m&erebp  it  appear^, 

t&at  t&e  2l?ano?  of  Bowden  in  Comitatu  Leiceft.  Bja£  ancient  ©emefne.,  Out  no 

fuc&  in  Com.  Northampton,  and  fo  tfte  plaintiff  mag  Barren, 

Prohibition.  (  231  )  Prohibition. 

in  a  Legacy  the  court  /^>Hibbome  mobed  fo?  a  $?o&ioition,  and  tfte  €afe  mas';  <0ne  fneb  fo?  a 
°fcAwlmeC^refz "":  V-/  ^egacp  in  tfje  Court  of  Audience,  and  tfje  Hioellee  pleaded  a  flcieafe, 
vo.utra.  Huttonzy.  and  p?obcd it  &p  one  3©itnef£.  €fie  plaintiff  Denied  not  tfje  Reltafe,  nut 
Huttl:?  m°o  4oo7  re»l"D,  tfjat  tfje  3fnteftate  t&at  made  it  mas  an  Iceot,  and  tfje  $?oftiOition 
iiCb."<5J,«.Noy.i*  u)a^  denied  j  fo?  it  bjas?  pertenent  to  t^e  Caufe,  and  tfjeir  Sfurifbtction : 
aThfvftdaTof  i  '35ut  if  ^pP  toin  oifaHoto  tfje  f^oof,  necaufe  it  i$  np  one  !©itner$,  toijicfj  fjc 
deocyuponfuitofLe.  oiatit  a  Caufc  at  tfje  ntfir,  a  ^oftinition  toill  lie;  fo?  it  i$  not  fulteraBIe  op 
gacy.  3  oo.  666  oik  Sain  to  difalloDJ  tfjat  $?oof  againfi  a  Hegacp,  ronicp  i£  allotoafile  Op 
YeLiTi'.9*'         '  £atn  agninlt  a  Statute,  Recognita  nee,  o?  judgment,  fo?  tpat  ioould  mane 

a  ^elsatrabir.    iBut  if  tijep  toill  cjreept  to  t^e  Credit  of  Witnetfc£,  o?  tfje  line, 

tfjep  map  acco2bing  to  tfjeic  2atn. 

(  232  )  Harris  againfi  Cotton. 

statute  tE. 6.  1  Brni.  y|j  an  3Sctioti  of  ^eot  upon  tfje  Statute  of  2  E.  6.  fo?  not  retting  out  of 
'  Godb 1%  syd.'  1  €itfjc^,  Towfe  mobed  tfje  Court  ttjat  t|je  Cafe  m$  thug,  t&at  tfje  Co?n 
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88,181,407.  Poll.  maiS  groming  upon  tfje  <55koe=2land  of  tfje  ©icarV,  tD&icfj  \na0  difcBarged 
Ei8}78IaDegg  Si  ol  Cj^J^  Bfing  in  fjis  omn  «fc;  out  if  it  mere  let  out,  did  pap  €itfje£. 
$otsi  t^z  ©tear  fiere  did  fotn  tfie  land  fjimfelf,  oeing  in  ftiiS  oton  i^andiS,  and 
died  &cfo?c  it  mas  febcrcd,  and  jfji^e  <grecuto?s6  did  cut  and  rarrp  tfje  €o?n 
atoap,  and  fje  t^at  fjad  tfje  ^arfonage  3Jlpp?op?iatc  6?ougnt  hiss  S&ttion, 
mljere upon  lie  p?aped  tfje  (©pinion  of  tlje  -Court,  mfictfier  fte  map  plead  Ni- 
hil debet.  25nt  tfje  Court  teould  gibe  no  opinion,  oecaufe  it  Ranged  6efo?« 
tfiem  in  £>uit< 


John 


Harbin  &  Uxor?  Gogle's? 

verf.  Green.       ^  Cafe.     ^  l%9 


(  255  )  John  Harbin  &  Uxor  -oerfus  Green.    Cafe. 

Tr.  14  Jac  Roc.  2263. 


H 


Arbin  anD  fiig  IBife  bjougfit  an  ^fiction  upon  tfie  Cafe  againft  Maurice  Cuftom  of  Suit t0 a 
Green,  reciting,  tfiat  tfie  25iffiop  of  Sarum  toa£  feifeD  in  fee,  in  *iigrjt  S^r.""!" 
of  pis  23ifrjop?icu  of  Sarum,  of  anD  in  four  SfyiUg  in  tfie  Citp  ,•   anD  tijere  Moor,  f.  88/.  Ro.  id. 
is?  a  Cuftom  tficte,  tfiat  all  tfie  9fn&a&itant0  rcftDcnt  toitfiin  tfie  Citp,  in  an  Ab  Ioa 
ancient  ^ouie  fioloen  of  tifjc  15ilfiop,  %c.  a  tempore,  &c.  all  tfirir  3?ain  tofiat* 
forber  ftp  fuel)  gfnfiabitant£  in  tficir  faiD  &£c(Tuage0  fpent  0?  folD  at  tfie  faiD 
&$ill£,  ana  not  clfetofiere,  toitfiout  licence,  dr.  fiabe  ufcD  to  grind  anD  pap 
fo?  tfie  grinDing,  anD  in  ConSDeration  tfiereof  tfie  faiD  TBiftjopsi,  dr.  a  tem- 
pore, &c  fiabe  ufeD  to  Keep  <§>erbant£,  dc   to  grinD,  anD  HoaDers"  to  carrp, 
dr.  anD  fo  concept  tfie  3%i\\&  to  them  op  ©cmife,  maDe  Anno  u  Jac.    Mnti 
tfiat  tfie  ©2fcnDant  Dtoclltng;  in  an  ancient  J^oufe,  dr.    Dec.  12  Jac  &  diver- 
ts diebus  &  vicibus  inter  eundem  diem  &  quartum  diem  Aprilis,  Anno  12  Jac.    Di- 
verfa  grana  tarn  fua  grana  in  Mefuagio  prsd.  expenfa  quam  venditioni  expofita  ad 
alia  molend.  &  non  ad  pra:d.  molendinum,  &c    molavic  ad  dampnum,  &c.    3CnD 
upon  Sffuc  not  C&uiltp,  dr.   it  toa£  founD  fo?  tfie  plaintiff,  anD  SiuDgment 
fcjag  nottoitfiftanDing  giOcn  againfi  tfie  plaintiff,  quod  nihil  capiat,  foi  ttoo 
Caufes :  tfirff,  tfiat  the  Cuftom  it  fclf  toag  Unreasonable,  fo?  tfie  iScafon  anD 
life  of  fuel)  a  Cuftom  t£,  tfiat  the  Co?n  tfiat  a  £i?an  botfi  grinD,  fie  ftjoulD 
grinD  tfiere,  anD  not  tlfetofirre ;  anD  rherefo?c  Imtf  £iDe£  are  bouno  bp  tfie 
Cuftom,  ttje  one  to  b?ing  fii.s"  Com  to  grinD  tfiere,   anD  not  clfetofiere  •  tfie 
otficr  to  maintain  fits  Skills  ana  all  ^obifions"  fo?  grinDing,   anD  mutual 
Suction^  toill  lie  on  both  ^SiDcjS,  if  tfiere  be  a  ©rfaulr.    SfinD  it  toa£  fiolocn, 
tfiat  tfii£  Cuftom  tooulD  ag  toe  11  fiolD  fo?  €0^11  b?ougfit,  a?  fo?  Co?n  grotto 
ing  toitfiin  tfie  €omn,  fo  it  tocre  fpent  toitfiin  tficir  ipeures?,  bring  grounD 
botfi  fo?  tfie  ConftDcration  afo:efaiD.    SlltiD  tlje  ratfier,  becaufe  tfie  ^oufe£  arc 
fioloen  of  tfie  25ifi)op,  tfcougfi  in  a  feda  Molendini  up  tfie  tenure  it  tooulD  not 
be  fo*    "J5ut  tiie  fault  here  is,  tfiat  bp  tfiisf  Cuftom  if  a  St^an  feup  Co?n,  fie 
cannot  fell  it  again  in  Co?n  in  fits  $5oufe,  fo?  fie  mufl  firft  grinD  it  at  tfie'fe 
fll^tHg.    %nH  fie  fiatii  ailignrD  ttje  25?catfi  a^  toell  in  Co?n  foID  a^  fpent.  ^InB 
%  am  of  ©pinion,  tfiat  if  fie  fiaD  affigncD  it  onlp  in  Co?n  fpent,  pa  it  tisoulD 
not  fiaDe  fcrbeD,  bceaufe  tfie  Cuftom  it  felf  firing  entire  is"  totallp  boiD,  tfiougl) 
fomc  part  of  it  alone  migfit  fie  gooD  in  Sato. 

3£notfier  ^fault  toas,  tfiat  fie  aflugneD  tfie  315?eatfi  Anno  12  &  diverfis  vicibus 
Bettocen  tfiat  Anno  2.  tofiict)  toag  long  ficfo?c  tfie  plaintiff '$(  fiaD  Snterrft, 
anD  tfie  ^amageg  toas  gitocn  entire,  upon  not  guiltp  to  tfie  toftolc,  tofiicfi^ 
©amagejf  ujall  fie  unDcrftooD  to  6e  giDen  uot  atro?Ding;  to  tfie  Eato,  fiift 
acco?Ding  to  tfie  Allegation  of  tfie  plaintiff,  tofio  lapetfi  fiig  damage  fo?  ail, 
anD  tfie  ©erDict  of  iLapimen,  tofio  finD  fiim  guiltp  de  prsmiffis  to  tfie  ®am- 
mage  of,  dc  anD  maueiS  no  difference  tfiat  tfie  fpecial  *Baeacfi  i^  £igfit, 
Anno  12.  anD  tfie  reft  rometfi  ftp  diverfis  diebus,  Hue  a  Crefpaf^  ^iitfa  a  conti- 
nuando,  foj  tofittfi  ©amage  is1  alfo  gii)cn. 

^ote,tfiere  toa^  no  Mention  tfiat  tfie  Slldion  toa^  6?ougfit  up  tfie  i^tisiUanD  *  do.  107.  Ydr.ns 
anD  Mife  uotl)  j  firing  onlp  to  recover  ©amage,  anD  not  fo?  tfie  €crm. 

(  234  )  Gogle's  Cafe.    Trefpafs. 

Tr.  1  j  jac.  Roc.  3209. 

GOgle  b?ougfit  on  Sfirtion  of  ^refpafsf,  Quare  claufum  fregit,  &c.  atBarning-  Norfr. 
ham.  "€fic  ©cfcnDant  plcaDcD,  tfiat  fie  toajS  feifcD  of  an  i^oufc,  dc»  in 
Coleby  in  tfie  fame  Countp,  anD  pjefcrifietfi  to  fiafic  a  l©ap  from  tfie  faiD  hmmo.  MeTme«fc. 
a9c(Tuage  oner  tfie  C5?ounD  in  <©ucftion  to  a  common  3©ap  leaDing  to  tfie  fcr'Ik.      w" 
€itp  of  Norwich,  anD  ^IfTuc  tahen  upon  tfie  $?eftrtption,  anD  tfie  Venue  toa^f 
taken  from  Barningham  anD  Coleby,  anD  founD  fo?  tfie  #Iaintiff,  anD  %lib&  F^"'ptioa  {ot  a 
meut  Vaag  mobca  to  be  ftapeD  upon  tfie  potion  of  Richardfon,  becaufe  tficre 
toa^s  no  ^lacc  aOigncD  toficce  tfiat  toap  (leaning  to  Norwich)  lap,  tofiicfi  i£ 
noto  maDe  ^>art  of  tfie  $?cfcription  anD  Sffue,  anD  tfierefo?e  mull  fiabe  fiist 
Venue  anD  €rial,  tfiougfi  tfie  Material  $art  of  tfie  l©ap  toa^  onlp  tofictficc 
H  JeaD  oDcr  tfii$  ^?ounD  02  no,  toficre  fie  migfitfiabe  left,  anD  tficn  tfie  €rial, 

if 


190 


Leets  verf.  ~?  Dorrel  verf.  ~?  Goffe  verf. 
Edwards.    \  Andrews.      \  Browne. 


Judgment. 

Xelv.  164.  Accord. 


if  it  had  Br  en  againffc  that  §p?rfcription  tjaQ  been  loci!.  25ut  in  Hill.  €erm 
the  plaintiff  bad  judgment,  fo?  though  a  JlDap  inufi  be  pleaded  a  quo  ter- 
mino  ad  quern,  becaufe  pou  inufi  not  go  Oder  mp  <55?ound£  bat  10  the  right 
$=>!ace,  pet  becaufe  here  the  ©ifue  i0  from  a!I  tfje  places  named  in  the  0eco?d, 
the  €rial  u)ali  not  be  auoided  bp  a  mccr  imagination  that  tl)e  iSHghtoflp 
lap  in  another  €01011,  fo?  tt  map  lie  in  the  fame,  ana  no  Crial  bath,  been 
Voided,  but  inhere  the  other  ©ifne  bath  appeared  in  tjje  ftecojd. 


(  W  ) 


Leets  and  Edwards. 
Tr.  1 5  Jac. 


Whether  the  Com- 
mon be  Extinfl,  8cc. 
Noy.  13-5.    Yel.  189. 
Mo.  667.   1  Brnl.  6% 
173.  e"  Extinfl,  190. 


Debt. 


Entry  and  Expulfion, 
&c.    Mefme  Huti.6\ 


B<£tteecn  Leets  and  Edwards  the  Cafe  toa0,  that  a  Coppholdct  of  3Jnbcri* 
tame,  tohich  hath  Common  appendant  in  another  g^ano?,  purc&afcd  rfjc 
freehold  anD  Snbcritance  of  tije  Copphold,  tobetber  the  Common  be  there* 
bp  <!Ertinct.  Adjudge,  i  Bulft.  2.  2  Brownl.  209.  que  cy  1  Brownl.  220.  Maffon 
&  Hunt  loy  eft  in  mefme  &  mar'  2  Cro.  253.  mefme  Cafe,  &  126. 


(  236) 


Dorrel  verfus  Andrews: 
Mich.  1 4  Jac.  Rot.  2327. 


Judgment. 


Action  of  ©ebttoog  brought  bp  %$z$.  Dorrel  againff  Andrews  a  Unig&t, 
upon  a  Heafe  made  bp  her  to  him  in  €iujl  fo?  Truffel,  fo?  7'j  $ound£  a 
<©uattet'£  Jicnt,  and  declared  of  a  ©emifc  de  toto  illo  Mefluagio  capitali  Ma- 
ner.  &  domo  manfionali  cognit.  per  nomen  de  Caufton  infra  paroehiam  de  Dun- 
church  ac  omnia  horrea  ter.  tenementa,  &c.  fcituat.  in  Caufton.  €tje  defendant 
pleads  an  €ntrp  and  <£rpuI0on  cut  of  tije  harden  <boufe,  and  toe!!,  though: 
parcel  of  the  €enement0,  ($c.  ©hereupon  Sfffue,  and  the  &cnue  toag  de  Cau- 
fton. infra  paroehiam  de  Dunchurch,  and  tije  plaintiff  had  judgment  nottoitb/ 
Handing  <£jcception  taben  to  the  ©enue. 


(  '37) 


GofFe  verfus  Browne.    Obligation. 
Tr.  j  Jac.  Rot.  1618. 


Winch.  Ent.  309.     t 
Roll.  zj6.     Mo.  885-. 
Cr.  Jac.  3P-.  J77- 
Hutt.  9.     1  Cr.  z  16, 
2.17.  Hutt.  19.  Br.   AN 
bitrament.  18.     Cr. 
Jac.  664.  Allen,  26. 
Arbitrament  Teeming 
larger  than  the  Sub- 
til iffion. 


Judgment. 

Syd.  154,  iji.  8  Co. 
98.  a.  2  Cr.  578.564. 
1  Cro.  217,  3J3,  448. 
3  Cr.  861. 


Award. 

Arbitrament  Teeming 
larger,  or  not  fo  large 
as  Submilfion. 
1  Cro.  216.     Roll.   1. 
Abr.  t.  257.   Cr.  El. 
858.  Hurr.  9. 
Judgment. 


GOffe  verfus  Browne  upon  an  Obligation  bateb  23  Feb.  Anno  primo,  to  per* 
fo?m  an  SUtoard  of  all  Caufe£  until  the  ©ap  of  the  ©ate  of  the  lEond. 
€hc  defendant  pleaded  Nullum  arbitrium.  €he  plaintiff  replieth,  that  28 
Mar.  Anno  2.  tbcp  made  an  3fitoard  &  fuper  pramiflis,  that  Browne  u)ould  pap 
the  plaintiff  20  $ound£  at  Mid.  following  in  full  ^ati-efactton  of  all  sB9atter£ 
beftoecn  them,  ano  that  thep  then  fbould  mafte  the  one  to  the  other  general 
JJelcnfc^  of  all  Scatter*?  bcttoccn  them,  ana  affigned  the  25?cacb  fo?  $ons 
papmrnt  of  the  20  pounds  €he  defendant  demurred  in  Hob),  becaufe  the 
3fitoarD  tsiD  feem  ro  rrccco  the  ^ubmiflton,  being  fo?  ©ifcljarge  anQ  <^>ati^ 
faction  of  all  Sl^attcrjsf  to  the  *©ap  of  the  3ltoarb,  tohich  tDa<$  moje  than  toajS 
fubmittcD,  fo?  it  map  be  that  the  21rbittato?0  might  mean  fomc  $art  of  the 
20  poiniD0,inSDifcharge  of  thofe  Caufe^  that  might  arife  bcttoecn  the  23d  of 
February  ana  tfie  28th  ©ap  of  March,  tohich  tocre  not  toithin  their  $otocr, 
and  fo  fo?  the  ficleafe :  f  tt  3(u&gment  toasf  giben  fo?  the  plaintiff,  tofiicfe 
muff  be  either,  becaufe  de  &  fuper  pramiffis  map  rcpo?t  a  JHejiraint  to  the 
€hing0  fubmitteD,  0?  clfc,  that  no  neto  Caufe?  (hall  be  fuppofeb  crccpt  thep 
tocre  allcDgeb  (as  in  pleaaing  of  3iltoarD^  of  Caufeg  thep  Oo  not  aocr  that 
thefc  tocre  all)  0?  clfc,  that  the  Qfitoarb  of  all Caufejsf  map  be  rcafonablp  un» 
bcrfjooo  all  caufe^  fubmitted,  being  joined  to  de  pramiffis,  and  that  there^ 
fo?e  a  flclcafc  fo  made,  lljould  habe  been  a  good  $erfo?mance  o£  the  3fltoard» 
g>u  Tr.43  Eliz.  Rot.  946.  a  Cafe  much  ajibe;  ©ebt  bp  Barnes  againft  Greenly 
upon  an  #b!icjation  dated  4  Sept.  to  perfo?m  the  3fitoard  of  all  CaufciS  'till 
the  ©ap  of  tije  ©ate ;  the  plaintiff  pleads  the  Slltoard  de  prsmiffis,  viz.  o£ 
all  Caufeg,  till  the  third  ©ap  of  September,  and  aOign^  a  23?cach,  the  ©es= 
fendant  maintained  tije  25ar,  ut  prius  quod  nullum  fecit  arbitrium,  and  Verdict 
fo?  the  plaintiff  and  judgment.  Sfind  ijerc  tljc  Siltoard  toa£  a  «©ap  ujo?t  ot 
the  Jotbmifllon,  and  upon  thijf  a  W:ri  of  €rro?  toas  b?ou£ht»  and  tfje  iie? 
co?d  rcmobed,  but  tohat  Affile  it  toon  %  hnoto  not. 

4  €bcfc 


Gibs  verf.  ?  looker  verf 
fenkins;     5  Loane. 


3  Co. 


3Thcfe  ttna  ileco^bp  ipere  ffKiaeb  upon  an  Action  of  ©£&t  brought  Dp  Lea 
ngainfi  Pain,    14  Jac  Roc.  9^3.  upon  a  TIEonb  batcb  January  13  Jacobi,  f02  Per;  Hurt.  9.  Moor  885'. 
fo2tnance  of  an  -aittatb  of  a!I  Caiuc<£  better  them.    €i}c  ©efcribant  picaos  J  r°'1'82j8,  Btovm 
rD,  no  33tparb  made;   tlje  plaintiff  rcplicD,  that  in  April  14.  there  lt)a£  an 
3ttoarb  mace  ftcttDccn  them,  fecundum  formafn  conditionis,   de  &  fuper  premiffis, 
fcil.  ilj&t  the  ©cfenoant  fnotilb  pap  unto  the  $fashti#  20  pounbjsin  full  Sa? 
rtjifaitiffn  of  all  CoutroPerfic^  until  the  ©ap  of  tt>e  3SLtuarb  j   ana  that  the 
©cfenbant  paib  if  not  ;   thereupon  t§c  ©efenbaut  bemurrcb.    Upon  ifytte 
€afe£  the  Court  inclined  ffronglp  to  Lea  the  plaintiff:    3Enb  in  Hill,  iyjac, 
gape  "-Judgment  to  gfthft    2ind  pet  if  the  ©efenDaut  had  paib  the  20  fpounb^ 
emd  the  §Maintiff  acccptcb  it  according  to  the  Stoard,  it  tuould  (jane  fati^fi* 
ed  and  difcharged  ann  ^refpaf^,  or  the  line,  done  up  the  defendant  to  the 
plaintiff  ftcttiKcn  rftc  ©ate  of  tijc  23ond,  and  the  Slltoard,  fa:  it  might  fte  a^ 
Peered  a  j&ati^faocion  fo?  it.    3£rd  fo  in  thrfe  Cafc£  Of  Siltoard  it  might  pabe  1  Cro.  3J3.  s  c0.|. 
Bern  aPerrcd,  ti;at  fomc  nftuCaufe  of  Action  hab  been  groton  fincc  the  95onb,  a  huk.zjj.  cr.jac. 
anb  invite  hnodju,  anb  tljen  tpe  Court  nuift  paPe  fallen  fcnotolfbge,  tfjat  the  l7$™ii'M.  '|g 
SltoarO  in  that  $ohit  $»  not  been  tparranteb  ftp  the  Siibmiffien.  «*'• 

(  258  )  Trefpafs. 

Tr.  13  Jac  Rot.  3049. 

Action  of  CrrfpaT#,  Quare  v'  &  armis  bona  &  catalla,  viz.  Palos,  Ralos,  &c.  *  cro. 307. 
3£nb  after  Serbia  it  toa£  moPcb,  chat  Ralos  toajS  no  Satin  SBojb.,  anb  iy>- b 
pet  judgment  giurn  fo:  the  ^plaintiff. 

(  259  )  Gibs  w/hj  Jenkins. 

Tr.  iy  Jac  Rot.  1534. 

Gibs  bjoughf  an  Action  upon  tfjc  Cafe  againf!  Evan  Jenkins,  fo?  fpeafting  Aaion  for  Weirh 
of  Wdfi)  Wofr$  in  the  defence  of  dibcr£  underffandingthe  language,  ^|rdHUtfnge^7lb 
anb  did  fct  b'oton  the  ma^0  in  IBelfo.    iJpon  Slfluc  not  <0uiltp.,  after  ©er= 
Dirt  Witmffeg  lucre  ^tDojn  fo:  trjc  Signification  of  trje  Wo?biB?3  anb  fbme 
flffirmcb,    trjat  ttjc  3©02b^  fcdece  commonlp  tahen,   anb  to  unberRoob  foj 
Stealing,  torjictj  ottjer**  benieb;  but  uotD  agreeb,  tpat  ttjc  true  anb  p?opec 
Signification  of  tije  iDojbjj  toa^  Rearing  atoap.    J^tjcreupon  Slubgmcnt  judgment. 
lung  giPen  againpj  tpe  plaintiff. 

(  240  )  Tooker  i/erfus  Loane.     Prohibition. 

Giles  Tooker  a  Kcaber  of  Lincoln's-Inn  anb  Charles  f)i£  ^jotljcr,  3fiBmini-  Moor  r.  864.  it«i: 
firato:^  of  Maude  Tooker  ttjeic  i^ottjee,  bp  Serjeant  Harris,  tnoPeb  foj  <$■  c*nft  R-n'dme 
a  3D?otjiDttion  agatnff  Loane,    anb  tpe  Cafe  tba£,  tfjat  Maude  tjab  SfT»e  tfte  «fe."  o.  cat".  ^"L 
^lainttfT^  anb  John  anb  Thomas,  anb  Thomas  tjab  3(fiuc  nine  Cnif^cn,  anti  «*J-  car.  2.  ofcai 
John  tfj?cc,  anb  luerc  Heats,  tfje  €fjtlb?en  being  3[nfant0.    €rje  3fl0mhitftca« 
to:^  upon  ttjeic  Accounts  befojc  S«  John  Bennet,  ftp  tji£  Sl^cbiatiou,  anb  not 
Jubiciallp,  toere  content  to  mane  a  ©tftriftution  of  the  (gftate  of  toe  Sejla- 
tOJ^f  per  capita,    not  per  ftipites  02  ^  converfo,    Loane  being  Curator  ad  lites  foj  Snt.u.H.i. 
the  SJnfantSs  oppenlcb  to  t'ge  ©clegatc^,  anb  0  Inhibition  pja^  guantcb  Exec.so-  theordi: 
fteraufe  t!je  <©2binarp  fiatl)  no  $otoer  to  mahe  s©i|triftutiou  of  tljc  Suipln-  KftifilforfdMl 
fagc,  no?  to  tahe  23onb  f02  it  ftp  the  triie  leaning  fprciallp  of  the  Statute  surpmfae. 
•32  H.  8.  taljicq  intcnb^  a  benefit  to  the  9Hbiniui|irnto2,  anb  not  an  unp2ofl5  '  Uo  G3- 
table  •Surtbeiij  anb  therefore  gibe.i?  a  determent  to  tfyc  Wife  anb  next  of  Amesv. 
ftiii,  rjc. 


Scarlet 


Scarlet  verf  7  Berries  ?  Thompfon  verf.  ? 
192  Stiles.  S  Ca(e-     S  Comfort.  $ 

(  741   )  Scarlet  agawft  Stiles. 

Tr.  14  Jac.  Roc.  J41. 

S"ff-  OCarlet  bought  an  Action  of  the  Cnfe  agaiufi  Stiles  fo?  tfjcfc  lDo?bj.,  €hou 

Biowni. ,.  r.z.        ^  Dt&s  ^ia{  a  ^ac^  €lJe  ^[fcnj,aiu  yiraDcD,  tljat  tfyne  \x>ag  a  Mtli  of  a 

iu4an  unnuomn  jtoSu,  anD  that  tije  common  fame  uja£,  that  the  3Dlainrift" 
bab  ftohi  if ;   mrjcreupcn  the  ©cfcnDaut  DiD  inform  Thomas  Kempe  a  3u%ce 
of  J)cacc,  $c,  Jijat  {)c  hattj'utiln,  anD  in  complaining  anD  informing  the  laib 
Dy.  236.  P.  2^  Slullicc  thereof,  be  Did  tfccrr,  in  the  §p?efcnce  of  Kempe  anD  of  the  plaintiff,, 

fap  unto  tije  plaintiff,  anD  of  Dim,  Cfjou  DiDil  jteal,  $c.  qua:  eft  eadem,  &c. 
tufcercupcn  ttjc  plaintiff  Dcmurreb  in  HabJ.    3  Leo.  107. 

(  242  )  Berrie's  Cafe. 

Ant.  1 15.  N"y-  is-  TlErry  fucD  foj  Z'tttictS  of  ^au  in  fpecie,  anD  in  a  3P?Qhibitian  SfTue  toa£ 
rM-mM  Br  ..'  2 ro  13  taftrn,  ttthefbcr  ttjc  "Inhabitant^  haD  ufcD  to  pap  fo?  all  tithes  of  i^an 
310.   '  of  all  ancient  y^eaDotus  arithin  the  Coiun  a  certain  ftates€ithc.    €he  %u* 

rn  find  there  ma£  fitch  a  Cuftom  fo?  all  the  ancient  &BcaboU>£,  fabing  foj  ccr* 
tain  called  Barton  8lBcaDotD£,  fo?  tohich  ^Titjjcjsf  bab  been  paiD  in  StinD,  anb 
that  the  Spartp  fueD  (in  the  spiritual  Court)  (jab  ipap  upen  Sbe  3Ecre£  of 
the  Barton  SjBcabou).  $2oU)  the  <©uefHon  ma0,  hob)  Berry  the  Ipatfon  fljoulb 
ijatoe-  $$  Confutation,  fo?  if  the  3iurp  haD  founb  againff  the  Cuftom  gene? 
rallp  fa**  thep  might  mdl  tya\)c  bone)  be  ujoulb  habe  haD  hi£  ConfuUatiou 
fo2  all :  "But  nob)  tljat  the  giurp  hath  founb  the  €ruth  Diffributibrlp,  that 
the  plaintiff  hab  Cattfe  to  fue  in  the  Spiritual  Court  fo;  one  $art,  but  not 
poft.  300.  1  cro.  166.  fo?  the  other,  toe  fhall  neber  gibe  them  a  Confutation  to  p?oceeb  in  nil,  no 
no?  in  $art,  Inhere  the  Juiit  appear^  to  ug  o?iginallp  ill  founbrb,  anb  a 
inhibition  Ieabe£  mo?e  $otoer  in  tbi$  Court,  than  the  other  3Ccrion£,  in  ag 
much  ag  it  focug  up  that  Court  fcohtclj  cannot  require  it  to  be  opentb  but 
iuith  a  &ep  of  flight  anb  ^fufiicc,  ag  in  the  €att  of  Pell  anb  Sanderfon,  M. 
1  &  z  Eliz.  Dyer  170, 171.  31  Sl^an  mc£  fo?  €itfte£  in  ftinb,  the  ©efenbant 
fuesi  a  ^?ohibition  upon  a  &urmife  of  mee r  barren  SanD  paping  no  €ithe^, 
tohereupon  ^Bfltae,  anD  it  majg  founb  that  it  toa£  barren,  but  pn  patb  a 
fmall  €itbc.  J>o  it  majf  founb  againff  the  plaintiff :  31nb  pet  Confutation 
tuasf  Denieb,  becaufe  he  ft)oulD  not  h^oe  fueb  fo?  €ithe£  in  Jliinb,  tnhich  if 
t hep  u)ou!D  grant,  a  Confutation  ffioulb  be  allomcb  but  fo?  fmall  €ithe. 


i  Co.  67.  b. 


(  243  )  Thompfon  verfus  Comfort. 

Norf.  TNter  Thompfon  anb  Comfort  Clcrfe,  tije  Cafe  fcon£,    that  Comfort  fucb  foj 

X  Citlje^  of  I^ouep  anb  Ditoerj?  otljcc  €hingsf,  the  plaintiff  obtaincb  a 
^?ohibition  fo?  all  the  €ithes*  libelling  fabing  the  i^oncp.  €lje  parfon  haD 
Sentence  fo?  all  the  €itbc£  befo?e  tije  $>?ohibition  belibcreb,  anb  after  t§e 
^?ohtbition  DelibctcD,  the  Si»ose  p?ocecDeb  to  the  <2recutton  of  the  Sentence 
fo?  the  ^onep,  anD  to  €aration  of  Coft0.  Sf  ^e  Coffjf  mere  tarcb  befo?e 
rhe  ^?ohi&inon  Dclibereb  (tnhich  niuft  be  then  unDertfooD  a^  large  a^  tljc 
Sentence,  mhicfi  i?  fo?  all)  then  muff  thep  not  p:occeD  to  the  erarting  of  all 
the  Cofis  •,  but  if  tfjep  Dia  tai:  the  Coltjtf  after  fo?  the  i>uit  of  the  Jj^onep, 
though  tfjcp  fee  ag  mnd)  a$  thep  meant  to  gtfcc  fo?  all,  thep  are  out  of  the 
©anger  of  ttje  ^ogibttton,  fo?  iDherc  the  Caufc  belongs  to  them, the  p?opo?» 
tion  of  €ofig  tg  of  their  SutigDiaiaa,  anD  not  of  our^.  ^oto  if  after  the 
;P?ohibinon,  mhicfi  toa^  \8itty  an  Crception,  he  tareb  Coffj?  pro  expenfis  litis 
genevaSlp,  without  the  quoad,  &c.  pet  31  tftinfe  it  mell  enough  efpeciallp  tohen 
tyig intent  appear^  to  pjoccsD  uponthe  ^jincipaljonlp  fo?  the^Jonep ejrccpteD. 

Biccot 


Biccot  verf.  ?  Winchcombe  verf.  ? 

Ward,         S  Pullefton.  S  '93 


(  244  )  Biccot  and  Ward.  Cafe- 

Nter  Biccot  anD  Ward,  t^c  Cafe  toad,  that  one  habing  an  ancient  Wattti  Northw 
^  courfe,  0:  0itoct  coming  to  tju?  ffl&iU,  ano  the  ancient  2&anftd  of  tlje  Uliber  RiP=  Rivi- 
being  Become  falfc  ano  holloto,  on  ©icection  of  certain  Sufficed,  a  ©am 
toad  maDe  a  ftooO  from  tlje  iSitocr  ffiann  in  another  g^an'd  C*?ounD,  anD  fo 
the  ftiucr  toad  tjoloen  in.  $oto  another,  not  ©toner  of  tlje  <S?ounD,  cut  up 
that  ©am,  toherrupon  an  Action  of  the  Cafe  toad  b:ought,  anD  laiD  fo?  cut* 
ting  anD  fubnerting  ripam  cujufdam  rivi:  JEHjicij  coming  to  a  Crial  befo?e  me, 
after  i£Dibencc,  Si  caufeD  it  to  be  ftapeD,  left  it  OjoulD  pafd  againfir  the 
plaintiff.  3HnD  noto  tfje  Court  DelD  the  ©ertaration  infufficient,  anD  % 
gate  ©iceaion,  that  he  fftoulD  ta&e  a  neto  f®?it  acco?Ding  to  hid  Cafe  de 
quadam  ripa  Anglice  a  ©am,  includente  Rivum  prsedidum,  %t  \nn&  Uefo?e  IaiD 
to  the  2?anu,  €ime  out  of  S^inD. 


(  24f  )  Winchcombe  and  Pulleftone. 


g.  Imped. 


1$  the  Cafe  of  Quare  Imped,  bettoccn  Winchcombe  anD  Pullefton  fupra,  after  vide  fupra.  kSj,  m, 
it  toad  rcfolbeD  upon  publicn  Argument,  that  3IuDgment  ftjoulD  be  gi*  ^opA^ere Thehe 
ben  Eo?  the  fting,  it  toad  p?apeD,  that  a  3©?it  might  Be  atoarDeD  to  the  IBi*  church  feems  mi. 
fhop  fo?  the  £ing  ;  againff  tohich  twajef  o&jecteD,  that  it  toad  Repugnant  to  Moor  f  877 
the  Uieco?D,  in  that  Pullefton  the  ©efenDant  pleaDeD  htmfelf  $arfon  impart 
fonce ;  anD  again,  in  the  <£nb  of  hte  plea  fapd  crp?eflp5  that  the  iiing  p:e^ 
fenteD  him,  anD  that  he  toad  aDmitteD,  infiitutcD,  anD  inDuctcD  at  rlje  fciug'd 
gj^efentation  befo?e  the  3©?it  brought ;  fo  bp  the  JSeco?D  it  appeard,  that 
the  fcing  hath  the  €ffect  of  that,  for  rohie&  tf|e  Writ  id  rcguircD  ;   pet  be* 
cnufe  it  toad  affirmeD  bp  the  Counfel  of  Pullefton  himfelf,  that  tlje  Chinch 
toad  not  full,  but  that  fits*  $lea  in  that  $art  toad  untrue,  tt^c  Court  entcreb 
into  ConfiDeration  tohat  toad  jttft  anD  fit  to  be  Done  in  thi£  Cafe,  anD  the  line. 

jfirft  it  toad  obferbeb,  that  if  there  toere  not  an  ^elp,  there  tooulD  folloto  7  co.i«.  !&.«#.- 
on  inevitable  a?ifcljief  to  the  l&ing  anD  hi£  ©jefentee,  if  a  Quare  Impedit 
toere  brought  again(I  him  befo?e  ^InDuttion ;  fo?  toheread  if  the  Quare  Impe- 
dit mere  brought  againft  the  Clerfe,  0?  the  Encumbent  of  a  Common  3f>erfon, 
be  map  abate  the  3$?it,  becaufe  pou  name  not  hid  patron  toith  htm,  mho 
map  DefenD  fite  <3TitIe,  though  he  &e  not  inbuaeb,  fo  ad  he  map  pleaD  him^ 
fclf .  €htd  i£  not  fo  in  the  Cafe  of  the  Sting,  fo?  he  cannot  be  maDe  a  ©cfen? 
bant  •  but  the  3fiaion  muff  be  b?ought  againfl  the  Cletu  alone,  toho  cannot 
pleaD  ercept  he  be  tnDuacD,  anD  fo  the  Action  mu(!  go  againf!  htm ;  0?  clfe, 
if  he  pfeaD  ftimfelf  inbttttcD  to  inable  himftif  to  fti$  defence,  the  fame  be- 
ing untrue,  though  he  toin  the  Caufe,  pet  neither  he,  no?  the  itins,  fljall  habe 
23eneflt  of  the  ^uit,  bp  i©?it  to  the  23i!]jop.  €herefo?e  it  roa0  conQDereD. 
that  though  it  ma$  confeffeD  of  ]Seco?D  bp  Pullefton,  that  the  Church  b)a£  full 
of  tije  S$ing'£  p?efentation,  that  this  toa£  not  binDing  to  the  Iting,  that 
mad  not  t&artp  to  the  Confcflion.  |£oro  therefo?e  fuppofe  the  Cafe  to  be,  that 
a  Quare  Imped,  mere  b?ought  againft  a  Common  patron  anD  ht^  Clerft, 
anD  the  patron  fets?  fo?th  hi£  €itle  to  the  BDbomfon,  anD  coufefteth  no  pe^ 
nartp  of  this?  $?efentation,  anD  the  Clerft  on  the  other  ^iDe  tooulD  pleaD, 
60  hece  Pullefton  Doth,  that  he  inDucteD,  f  c.  mhich  mere  falfe,  pet  no  Doubt 
the  patron  ffjoulD  habe  a  3©jit  to  the  2E»if|op,  fo?  the  falfe  ^lea  of  another 
{flail  not  concluDe  him,  the  rather  becaufe  the  f&atron  coulD  not  p?opetlp 
controDict  hi£  Co«DefenDant'sf  #lca  in  that  fpoint,  muchlef^f  u)all  the  ©efen^ 
Bant'£  plea  here  concluDe  the  Iting,  that  ijat  no  partp  at  all  to  thi£  ^uit 
in  f^oint  of  ^rejuDice,  anD  petbp  a  fpecial  ^?erogatibe,  the  Htng  i$  to  taftc 
23cncfit  oE  hi£  ^Titlc  founD  a^  cffeauallp,  a0  if  he  mere  $artp. 

poin  it  toad  ohferbeD,  that  ad  thid  toere  mifchieboud  to  the  Iting  to  be 
DcnieD,  if  the  Church  toere  boiD,  fo  on  the  Contrarp,  if  it  be  full  (ad  it  toajef 
picaDeD)  it  can  be  no ^ifchief  to  Pullefton  j  fo?  either  the  fting  toil?  not  tone 

Cc  the 


Winchcombe  verf. 
J94  Pullefton. 


tt)t  Wpt,  o?  (if  be  Do  taue  it)  t|)c  25ift)ep  map  return  tfjc  Caufe  of  non  exe- 
cution, o?  if  ije  ffjoulD  aimiit  anotljer  Ceru,  it  moulb  be  utterly  tioib. 

3&nD  it  ton0  fitrtber  ofiferbcb,  tfjat  tfie  2Gti)arbing  of  a  3©?it  to  tbe  25iU)og 
toas'an3[nriB?nt,  anb  f&artof  t&efo?mof  3/ubgment  in  a  Quare  Imped,  fcil. 
&amage£  fo?  tbe  ©iflurfiance,  anb  tfte  Witt  to  tfte  25iff)op  fo?  gaining  tfie 
$?efentation.  3Hno  tberefoje  tljat  f  o?m  of  SSuDgment  man  fie,  ioljere  tbe 
Court  fee£  tfiere  can  fie  no  f  rtiit  of  it,  a£  F.  B.  39  D.  A.  bjinggs  a  Quare  Im- 
ped, againfi  B.  anb  B.  fi?ing£  an  afiOT^e  of  darrein  §B?efentment  againft  A. 
botb  fo?  one  f^efentment ;  B.  batb  ^uogment  in  bis?  d£uit,  A.  ig  Nonfuit,  B. 
(ball  baoe  tmo  3[ubgment£,  &otfi  of  i©?it£  to  tfje  SSiibop,  anb  3©?it$s  fo?  3£a* 
magc£.  25ut  tfte  Court  fee£  tJjat  be  can  babe  but  one  effectual,  fo  1 1  R.  2, 
Quare  Impedit  144.  3ft  Quare  Impedit  the  ©efenbant  pleabeb,  tfiat  the  $laih* 
tiff  fiab  fiUeb  tbe  Cburcb,  banging  *&  ^^  tojiewupon  tfjc  plaintiff  be* 
mutreo,  mbicb  confefieb  a£  mucb,  anb  net  Subgment  toa£  giben  of  a  3©?it 
to  tge  25ilbop,  anb  F.  N.  B.  br.  %%.  G.  agreed,  tgat  a  t9?efentmcnt  banging 
tbe  3©?it  (ball  not  abate  tbe  3©?it.  3finb  7  H.  4.  34  &  36.  a  Quare  Imped.  mag 
fi?ougbt  againfi  tmo,  to&ereof  one  pleabeb  an  infufficient  pea,  mbercupon 
^[iiDgment  is*  fo?  a  J©?it  to  tbe  ISiujop ;  anb  tfte  otber  pleabeb,  t&at  tge 
Cburcb  toa£  full  of  tfyt  $?efentment  of  tlje  plaintiff,  tbe  ©an  of  tbe  i©?ic 
purebafeo,  anb  HuI1  *&««  fflp0,  J&at  i£  i£  6e  founQ  fo*  P£t  tfie  Paintifl 
fljall  babe  bi£  Subgment  of  H£?it  to  tbe  13ift)op.  25ut  nH.4.11.  &  15  H. 
Bre  Epircop  where  4-  7-  if  a  patron  babe  big  Clerft  in,  be  cannot  afterfijarb  5?ing  bte  Quare 
the'church  recmeth  Impedit,  fo?  bi£  3©?it  10  falfe  anb  abatable,  fo?  it  i0  quoad  permittat  prefen- 
fun  by  Record.  tare  acj  Ecc]efiam  quse  vacat.  &  14  Ed.  5.  Fitz.  Quare  Imped,  j-2.    6L$z  Jiing 

inougnt  a  Quare  Imped,  againfi  a  $?io?  alien,  anb  mabe  a  €itle  to  t^t  &ing 
fip  Sfict  of  ^parliament.  €fje  $?io?  pleabeb,  tfjat  tbe  Cburcb  mas  full  fiefo?e 
tbe  &ing';S  €itle  ;  mbereupon  Shard  amaroeb  a  i©?it  to  tbe  JDifijop  fo?  tie 
^?ro?,  tflougb  be  &ab  pleabeo  tbe  &§mtt)  full.  25ut  inbeeb  be  Dib  not  pleab, 
toljerber  it  \na$  of  &M  oton  ^?efentment  o?  otber^,  anb  it  toa^  alfo  in  tbe 
jitecojo  it  fclf,  fo?  31  caufeU  it  to  be  fearcbeb  t  ^oin  tbe<JEnb  Warburton,  Winch, 
anb  91  agrees,  tbat  a  3©?it  fijoulb  fie  amarbeb  co  tbe  JlBiffcop  fo?  t^t  Ming, 
ettjjer  ex  officio  Curis,  a0  being  a  ^art  of  t^z  Uing'£  Subgmcnt,  anb  no 
toap  2tr)ifcl)ieUou0,  o?  elfe  (a^sf  Warburton  befinebj  upon  a  dSurmife  of  t$e 
&ing.  *^>o  in  t^t  <£nb  tbe  3(ubgment  toa^  b?amn  up  anb  perufeb  fip  me3  aub 
entereb  in  hsc  verba,  tbu£. 

Odabis  Mich.  Ad  quern  diem  hie  venit  praed.  Ric.  Pullefton  per  Atturnatum  fu- 
um  prsd.  &  fuper  hoc  vifis  omnibus  &  fingulis  premiffis  praed.  &  per  Jufticiar.  hie  ple- 
ne  intelledtis  eifdem  Jufticicariis  hie  evidenter  conftat  &  apparet  per  vcredidtum 
prsd.  in  forma  prszd.  redditum,  quod  jus  prefentandi  idoneam  perfonam  ad  Ecclefi- 
am  pr£di<ftam  ratione  Simoniaci  agreamenti  prsed.  inter  prsed.  Willielmum  Walker. 
&  prsed.  Wm.  Say  fadt.  ac  per  Jurat,  prsed.  fuperius  compert.  vigore  Stat,  prsed.  inde 
edit.  &  provifi  ad  di&um  Dominum  Regem  nunc  fpedat.  &  pertinen.  fuper  quo 
prsed.  Ric.  Pullefton  per  Cur,  hie  allocat.  fi  quid  pro  fe  habeat  vel  dicere  fciat  quare 
bre.  di<ai  Domini  Regis  pro  eodem  Domino  Rege  &  de  fuper  prsemiflis  prsed.  Epo. 
adjudicari  &  demandari  non  debeat,  dicet  quod  ipfe  non  dedicit,  fed  bene  cognofcit 
&  fatetur  quod  bre.  illud  pro  ditto  Dom.  Rege  Epo.  in  forma  prsedida  adjudicari  & 
demandari  debet,  quodque  ipfe  die  impetrationis  brevis  originaHs  prsed.  feu  unquam 
poftea  in  rei  veritate  non  St.  perfona  Ecclefise.  prsed'  imperfonata  in  eadem  ex  prsefenta- 
tione  did.  Dom.  Regis  nunc  (non  obftante  placito  prsed.  per  ipfum  fuperius  in  con- 
trarium  inde  placitato)  Ideo  conceff.  eft  quod  did:,  dom.  Rex  nunc  habeat  bre.  Epo. 
j  Cr.  4+2.  Winton.  quod  non  obftante  reclamatione  prsed.  Benedic.  &  RicL  idoneam  perfonam 

ad  Ecclefiam  prsed.  &  prsefentationem  didi  Dom.  Regis  nunc  admittat,  &c.  conceff. 
eft  etiam  quod  prsedi&us  Benedi&us  nihil  capiat  per  bre.  fuum  prsed.  fed  fit  in  omnia 
pro  falfo  clamore  fuo,  &  prsedid.  Richardus  eat  inde  fine  die. 


Tufcon 


4 


j  Co.  11.  4 


■rffT«liVni---B-n 


Tufton  verf.  ?  Worcefter.  ?  HaJ]  verf.    ? 

Nevill.  S  .    S  WinckfieldA  *95 


Solicitation  of  Chafti- 


(  246  )  Tufton  verfus  Nevill.    Star-chamber. 

S5r  Humfrey  Tufton  erljiftitcti  a  23UI  into  the  Starchamber,  againft  2$a» 
flee  Chriftopher  Nevill,  Son  to  tlje  2£o?b  Aburgavenny,  fo?  a  Riot,  anb  lap* 
eb  bp  ttiap  of  SJnbucenunt,  tfjat  Nevill  t)ab  foliciteb  ©ijsf  JBife  to  Sncbaffitp 
fioth  befo?e  anb  fine*  bis?  Carriage  mitb  fier,  anb  tbat  t&i0  being  made 
bnomn  unto  tjim  bp  bis*  Wife,  De  caufeb  gee  to  m?ite  Setters?  to  tfte  ©efen* 
bant,  giving  bim  ©ope  of  ber  inclination,  anD  appointing  ftim  a  Cime  bp 
l^igftt  anb  $Iace,  at  to&icb,  tfte  ©efenbant  coming  (anb  tfje  plaintiff  tottri 
a  2l?an  bifguifeb  line  a  3©oman  being  tijere,  ejepetting  as?  mucft)  t&e  <&cfen« 
bant  anb  others?  in  t&ijss  Companp,  mabe  a  miot  upon  (Jim  anb  jjis?  com^ 

panp. 

€0  tftte  the  SPefenbant,  as*  to  the  £ttot  anftoereb.  *But  as?  to  tfjc  Solicita* 
tion  of  tbe  Sabp's?  chaftitp  bemurreb :  IBljereupon  potion  being  mabe  in 
Court,  tftougb  t&cce  mere  fome  of  another  a?inb,  pet  it  mas?  refolbeb  anb 
luleb,  tbat  tbe  3Menbant's?  demurrer  mas?  goob  5  anb  tftougb  it  mere  urged, 
tftattbis?  3|nbucement  ferbeb  beep  muebbottj  to  aggravate  the  ©efcnbant'ss 
Riot,  anb  to  juftifie  tfje  plaintiff ^  €rain,  pet tbe  $oint  of  itfelf  mas?natu* 
rail?  alieni  fori  fo?  t|}e  Spiritual  Court,  to&ofe  $?occebing  in  tbis?  Cafe  mas? 
not  to  be  ufurpeb  no?  p?ebentcb.  'Befibes?  th,t  fault  of  Solicitation  i$  of  fo  K  I^Snta. 
uncertain  Acceptation,  ajs  is*  not  fit  hc^e  to  be  eramineb. 

Anb  lafflp,  to  examine  fucb  a  fault  bp  t&e  <©at&  of  tfte  delinquent,  is? 
not  allotoable  mitb  us?,  being  a  ©elid  tljat  me  cannot  Cenfure,  anb  it  map 
p?obe  Scanbalous?  in  t&c  <£bent,  if  tbe  ©efenbant  fboulb  upon  b,i$  #atb 
(mbich  mere  in  &nn  <£rcufable,  if  tbe  Court  ffioulb  conftratn  fyi$  Anfmer) 
criminate  the  Sabp,  mere  it  true  02  falfe,  fo?  t&at  coulb  neber  be  fatigfieb, 
being  a  #oint  To  fecret  as?  Solicitation  onlp* 

2&ut  tbis?  3&iH  bJere  allomeb,  tbougb  it  mere  a  meet:  crofs?  2&iU  to  tfte  line 
befo?e  ejebibiteb  bp  Nevill  again!*  Tufton  fo?  the  fame  Riot. 

(  247  )  Worcefter. 

1$  a  Suit  in  tfje  Stat»cbambet  bp  tbe  Jiing'jS  Attomep  againtf  Worcefter,  star-chamber. 
it  boas?  agreeb,  tfjat  a  $?ocefs?  ad  audiendum  Judicium  in  tbat  Court,  is?  AProceftw  awHm- 
not  ijolben  ferbcb  fufficientlp  bp  leabing  it  at  tlje  J^oufe,  tbougb  the  Wife  SurtZ^T 
anb  Scrbants?  bnom  it,  but  niufi  estner  be  belibereb  to  bis?  ^erfon,  0?  fife 
be  being  at  borne,  0?  orberrotfe  p?obeb  bp  Ambabit  to  babe  iinomlebge  of  it, 
25ut  if  a  ^?ocefs?  be  left  at  tije^oufe  one  €erm  fo?  a  Rearing,  to  be  one  €erm 
after,  fe  t|cre  be  a  conbenient  3Hftance  of  €ime,  it  is?  faib  bp  tlje  Clerbs?,  to 
&e  fuffictent  upon  fteafon  of  ^?efumption  of  Notice,  anb  fo?  tlje  9@ifcbief  in 
tbe  Contrarp :  Anb  fo  in  t&is?  Cafe,  toljcre  ^ocefs?  magJ  amacbeb. 

(  248  ;  Hall  agamft  Winckfeild.    Debt. 

HA11  brought  an  Action  of  ©ebt  100  $ounbg  againff  Winckfeild,  anb  be*  nebr,  or  sdnfac.  the 
clareb  upon  a  Recognisance  taben  bcfo?e  me  in  Serjeants?  3(nn,  in  Fleet-  ^0™^™^'' 
ftreet  London,  out  of  <€erm,  anb  laib  bis?  Action  in  London,  mbereupon  tlje  cognisance "faTen  fa 
©efenbant  bemurreb ;  anb  tbe  <©uefiion  teas?,  tobf tfte r  tfje  Action  ougbt  to  ^ndon,  by  a  judge 
fie  bjougbt  in  Midd.  uibere  tfte  Recognisance  i&  Reco?beb,  0?  in  London,  be*  ,  Brnei.69™mMo .££'. 
caufe  tt)e  €ntcp  of  tfte  JSeco?b  is?,  tfjat  tfte  Recognisance  t»as?  acbnotulcbgcb  >  cr.  3i7.  Anr.4.  t 
bcfo?cme,  atSecieantiS  %nn  in  Fleetftreet  London  fuel)  a  v©ap,  mljicb  mas?  8fr:  AiienRiu.'"^ 
cut  of  <€erm,  ut  fupra.  R-  9-  vaugh.  103. 

Dsbercupon  it  mas?  agreeb,  firft,  tftat  tlje  feberal  ffubges?  map  tabc  Rc«  Accord- 
cognisance  out  of  Cerm  in  anp  Part  of  England,  as?  it  teas?  rcfolbcb  quraco 
Mar.  upon  2Diem  of  ^jecebents?,  Brooke  Recognisance  20. 

5gert,  it  mas?  agreeb,  that  tfjougb  it  toere  not  a  perfect  Reco?b,  'till  it  Amcisy.  p0ft.iM„ 
foicre  ciuereb  upon  tfje  Rolf,  pet  mben  it  mas?  enterrb  it  is?  a  Recognisance  Mo-  "• 
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from  the  firfi  S&cKnotolebgment,  anb  binbg  perfonjy  anb  5lanD£,  ajss  a  ISccojb 
from  that  ^ime.  jfo?  it  ig  the  SUcftnomlebguient  before  the  Stooge  that 
gitscg  it  f  o?ce  of  a  i!5eco?b,  though  the  Enrollment  fie  neceffarp  fo?  the  €e|iu 
fication,  anb  perpetuating  of  it.    9Ugain  tije  2&oofej3f  are,  anb  %  agree,  that 

p.ios.  Yei.  ms.  if  a  a?an  recover  ©amage,  o?  ©eBt  in  the  Common  $lea£,  upon  €re(pafa  0? 
Obligation  laib  in  anp  other  Countp,  if  the  plaintiff  mill  tying  an  Section 
of  ©ebt  fo?  the  Sum  recobereb,  be  muft  Jap  it  in  tlje  Conntp  of  Mid.  anti 
not  in  the  Countp  inhere  tlje  firfi  3fiction  arofe  ;  anb  tfjc  JJeafon  ig  apparent, 
fo?  be  mutt  count  upon  the  Heco?b,  bp  tohieh  it  appear^  to  tlje  Court,  that 
the  Caufe  of  tlji^  Action  arifeth  in  Mid.  tohere  tlje  ^[ubgment  mag  giben, 
ano  tlje  fteco?b  fo?  tfjat  €refpaf«s  that  mag  bone,  anb  that  Obligation  that 
toa£  mabe  in  another  Countp  i$  not  nom  the  Caufe  of  thi£  ^fiction,  but  the 
Sfubgment,  mhich  ftatfj  mabe  novationem  contra^us,  mhich  beging  there ; 
anb  regularlp  it  ig  true,  that  eberp  Action  mu|i  be  brought  in  that  countp 
inhere  bp  the  l&etmU  it  appears  tlje  Caufe  of  Action  began,  mhich  fame* 

jrcosb.  Lieu.  Br.  times?  map  abmit  an  Election  ;  a£  rohere  the  3flbmiral  court  fits?  in  Midd. 

*s.  88-  anb  fitmniong  a  $artp  in  Effex,  the  2Qction  upon  the  Statute  map  be  in  ei? 

tjjer  of  both  Counties?.  3llnb  if  a  S©an  recobcr  a  ©efit  in  the  Court  of  Nor- 
wich, anb  mill  fi?ing  hitf  Slction  of  <©ebt  upon  that  Hieco?b  in  the  Common 
^Ieai,  he  mufl  lap  his*  Action  in  Norwich.  %nl  nom  obfcebe  tfii£  Cafe,  the 
Enrolment  of  the  3&eco?b  both  erp?efef,  that  the  iSecognt^ancc  mas?  taken  be* 
fo?e  me  at  the  #lace  anb  €ime  afo?efaib,  bp  mhich  (ag  i$  fasbj  it  mas?  a, 
mecojb  ipfo  fado  then  anb  there,  anb  the  Enrollment  of  it  is?  but  a  complex 
ment  anb  Confummatton  of  the  fame  3&cftnoro!cbgment  anb  SSecojb,  anb 
mane^  no  Change,  as?  in  the  other  Cafe  j  25ut  becaufe  both  concur  to  the 
malting  of  it  a  perfect  J&eco?b,  it  map  be  that  the  Action  map  Be  brought 
in  either  Countp. 

25ut  %  am  of  clear  Opinion,  that  it  map  fie  in  London,  ag  the  firlf  anb 
ino?e  U)o?thp  ^art  of  the  3Hcc,  anb  therefore  fee  ?  Mar.  Brooke  lieu  8j.  inhere 
it  i$  refolbeb  Bp  all  the  f^othouotaries?,  that  a  Scire  fac.  upon  filch  a  JSUcog* 
nijanrc,  ujall  be  birecteb  to  the  Sheriff  of  London,  anb  not  of  Mid.  3Cnb 
Gager  citeb  a  $?ecebent,  that  upon  a  Subgment  giben  in  the  Common  $leag  at 

Ant.  4-  cr.car.34,    Hertford  €enn,  anb  the  ileco?bs?  brought  fjitfjer  after,  pet  the  Scire  fac.  toent 

Heti"72?YeTti8:  to  *&«  Sheriff  of  Hertford,  anb  not  to  the  Sheriff  of  Middlefex,  mfiereof  tfie 
"  j&eafon  muff  be,  becaufe  in  the  fteco?b  it  felf  it  appeareb,  that  the  S«bg= 
ment  toa$f  giben  at  Hertford ;  anb  the  line  JSeafon  ijaf  in  tfjijs  Cafe,  "But  if 
the  €ntrp  of  the  ftcco^b  mere  General,  that  the  Hecogm^ancc;?  mere  taben 
before  me,  it  ftoulb  be  unberffoob  in  Court,  anb  then  the  Action  mere  to  be 
brought  in  Mid.  See  18  E.  4. 18.  24  E.  3. 2z,  73.  22  H.  6.  38,  Br.  lieu.  29, 36. 
&  Brief  191. 

(  249  )  Blount's  Cafe  of  Gommon  Recovery. 

Common  Recovery      Tk    If  Emorand.  that  it  pleafeb  $1$   S^ajCtlp  bp   h^  %ttttt$  UMOtt  ljj0  ^?iBp 

againft  the  mfant.  i  _[y|  Signet  anb  Sign  SlBanualj  bearing  ©ate  26  Novem.  in  the  ij  Bear  of 
fWy^L.^:1'  W '<% ighuefs'isf  fteign,  to  fignifie  unto  me,  anb  mp  fellom  ^uftice^  of  the 
jenk.  cent.  a9o.  jones  Court  of  common  ©Icajf,  that  fyz  h«b  hem  bumblp  petitioneb  bp  Mountjoy 
llo  ^'co'verS  Blount,  being  unber  the  3Uge  of  21  fears*,  a£  mell  fip  himfelf  a^  bte  tftitnl& 
^.p.324. 10  Co.  43.  siinbjeb  anb  3f coffees,  into  mhofe  Cuffobp  the  late  beceafeb  €arl  of  Devon- 
raent^'/fcfo  n]  fiiire  bib  commit  bte  ^(late  in  €rufr,  that  he  moulb  beclare  unto  u$  &$ 
A7z.  W.  Rep.  8i, '  lining,  that  he  might  be  abmitteb  to  fuffer  a  Common  JHecoberp  of  the  Sl^a* 
t3.  0.  car.  307.     no?  0f  Wanfted  fo?  the  $apment  of  tyebw,  anb  in  further  3llbbancement  of 

bis?  omn  S^eanjJ,  to  the  Kfe  of  tlje  €atl  of  Buckingham,  mh"ft  W  flt?aje(ip 

bp  hi^  faib  Setter  bib  acco?dinglp. 
I^oto  though  b)e  bib  neber  holb  fiich  Siecoberp  berp  ^nlamfu!,  no?  boib  in 
i  syd.  311.  %a\D,  pet  toe  h^bc  refufeb  manp  Sl^otionsf  of  that  IHinb,  ag  holbing  it  berp 

S'nconbenient,  but  Contoeniencp  i^  bifrerneb  t})  Circumflancej?.    3Cnb  there? 

fo?e  Sf  acquainteb  mp  25jcth?en.    We  betermintb,  that  %  fijoulb  fenb  fo? 

the  poung  <&mt.  Ijimfclf,  ano  ejramine  him  fo^e  anb  fecret,  of  tl)t  SHeafon^  of 

thiiS  feco^jcrp,  anb  of  hi|S  otou  free  Will;  tohich  9f  Bib,  anb  he,  being  18 

Scar^  of  2Sge  o?  sheceaboiui?,  fatip'tieb  me  of  higs  oton  goob  lining,  anb  that 

he 
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fje  DiD  conccibe  it  to  be  ncccffarp  fcj  fjijse  €fiatc ;  yet  not  fjcrcbjirlj  contrntcD, 
%  caufcB  tfje  <35ai;l  of  Southampton,  tfje  &OJD  Davers,  anD  Smaller  Wakeman, 
tfje  §9erfon0  to  tofjom  tfje  3©ojlD  RncJu  fjc  ana  fji£  oEjtate  toere  roiumttrcD  in 
<3£rufir,anD  tfjat  tljcp  fjaD  fcoajtfjiJppcrfojtncD  if.  3ftnD  calling  ffjeni  into t(jc open 
Court.,  anD  queltioning  bmfj  tfjeni,  tfjcp  confeffcB  to  ug  all,  ttjarit  bjag?  rseccf* 
farp  foj  tfje  poung  Gentleman,,  and  to?  fji£  45oo&,  of  rfjeit  HsnoluIeBge,  to 
part  tbitfj  tfjig  €fjing,  anD  tfjat  trjccefojc  tfjcp  IjaD  maoe  S^ean.af  to  fjis?  si^as 
jeffp  foj  tfjijss  Eettcr  in  tfjat  23cfjalf,  tofjereupon  tfjc  Hccobcrp  tojas  pair  open; 
lp  at  tfte  25ar  tfje  laft  3£ap  of  tfjigi  Mich.  €erm  againff  fl^after  Blount  in  %>cz* 
fon,  ana  tfje  42arl  of  Southampton,  tfje  ILo?D  Davers  ano  Staffer  Wakeman  bjese 
aDmitteD  fjig  C»uarDtan£. 

Brownloe  anD  Waller  ^otfjonotarieg  gabe  me  a  $ote  of  tfje  line  Rccobes  i  cro.  307. 
cie£  againli  Snfant^  M.  2;  H.  8.  Rot.  441.  P.  38  H.  Rot.  128.  T.  26  Eliz.  Rot.  '  Leoz,J" 
i-j  M.  26  &  27  Eliz.  Rot.  4f.  &  72.  P.  42  Eliz.  Rot.  1.  &  63.  44,  4?,  69,  70,  89,  91, 
94.  P.  32  Eliz.  Rot.  60.  T.  38  Eliz.  Rot.  41  H.  40  Eliz.  Rot.  62.  M.  41  &  42  Eliz. 
Rot.  13.  M.  34  &  3J  Eliz.  Rot.  166.  pro  Zouch.  M.  39  &  40  Eliz.  Rot.  82.  &  173. 
M.  41  and  42  Eliz.  Rot.  29.  &  1  $6.  &  72.  Tr.  4  Eliz.  Rot.  2.  M.  42  &  43  Eliz.  Rot. 
173.  Tr.  43  Eliz.  Rot.  21.  P.  41  Eliz.  Rot.  112.  and  124. 

(  zyo  )  Brickhead  verfus  Archbifhop  of  York.  §}«*«  '*?«*• 

Mich.  15  Jacobi. 

RObert  Brickhead  6?otlgfjt  a  Quare  Imped.   againfl  Toby  3Ercfj&iC&op  of  ,  Roii.  198. 
York,  ana  Alexander  Cooke  Clerft  of  tfje  ©icarage  of  Lees:  3fitiD  (bewg,  Ebor. 
tfyat  biberg  ff>erfong  toerc  feifeb  of  tfje  Sbbotofon  of  tfje  ©icarage  in  fee,  Goldby" 
anD  p2efenteb  Robert  Cooke,  ana  tfjen  b2tng£  Dottin  tlje  3EBbobJfon  to  tine  g&re  impedit and 
plaintiff,  anD  tfjen  njcto£,  tfjat  bp  t£pe  ©eatfj  of  Robert  Cooke  tfje  ©icarage  S^S,**1"* 
boiDeD,  anb  it  appertaincD  to  fjim  to  p?efent,  anD  tlje  ©cfenDant«S  Diftutb 
fiim  to  fji£  damage  of  400  30ounD0*    <€fje  3&rcfjbiff)0p  pleab£,  tfjat  tfje  ©is 
catage  is*  toitfjin  fjig  5©iocef£  of  York,  anD  tfjat  fje  Claims  nothing  in  tfje  Aaion  brought  before 
©icarage  02  S&Dbolbfon  cfjereof,  but  Sfibmifilon,  ($c.   ass  <©?otnarp  tfjereof  5  cauieofAaion given. 
but  fuct&cc  be  fapsf,  quod  bene  &  verum  eft,  anD  cdufeffetfj  all  t^e  ^itle^  a.a 
tfje  plaintiff  batfj  laiD  it,  anD  tftat  tbe  Cfjurefj  boiDeD  bp  the  ^eatb  of  Ro- 
bert Cooke,  anD  tfiat  it  betonget^  to  tfje  plaintiff  to  p?efent,  ag  be  fuppofet^. 
15nt  fje  faitrj  furtfjec,   tbat  tfje  fatD  Robert  Cooke  DieD  1  Jan.  An.  12  Jac.  ac 
pro  eo  quod  eadem  vicaria  Ecclefise  praed.  vacavit  per  tempus  femeftre  poll  mortem 
praed.  Roberti  Crooke  nulla  idonea  perfona  ad  eandem  Vicariam  per  pr^fatum  Rob. 
Brickhead  infra  tempus  illud  praefentata.  Idem  Archiepus.  adtunc,  &c.   Ordinarius, 
&c  poft  tempus  femeftre  illud  elapfum  fcilicet  23  Dec.  Anno  13  Jac.  jure  fuo  ordi- 
nario  contulit  pra>d.  Vicariam  prsefato  Alexandro  Cooke  &  eum  inftitui  &  induci  fe- 
cit, prout  ei  bene  licuit.  Et  hoc,  &c.  unde  petit  judicium  fi,  &c.  abfq ;  fpeciali  im- 
pedimento  in  perfona  fua  in  hac  parte  aflignato  a&ionem,  &c.  habere  debeat  verfus 
eum.    3€nb  Alexander  Cooke  tfje  otftec  ©efenDant  pIeaD0,  bp  Confcffion  of  tfic 
^laintiff'^  €itle,  anD  the  Collation,  #c.  bp  Sapfe  altogetfjer,  ajj  tbc  3Grcb? 
biffjop,  unde  petit  Judicium,  &c.    €fje  plaintiff  replied  to  tfje  ^rcjjbif&op,  flnb 
tonfeffetfj  tftat  tfje  Cfjurcfj  boiDeD  1  Jan.  12  Jac.  bp  tfje  ©eatlj  of  Robert  Cooke, 
ano  tfjat  tfje  Cfjurcfj  remaining  boiD,  fje  aiD,  after  tfje  flrft  of  January  anD 
before  23  Dec.  An.  13  Jac.  anD  toitfjin  6  Sl^ontfjs?,  tfjat  i^  to  fap  20  May,  1615. 
bp  fjig  J^jiting  fealcD  Uiitfj  fjisf  £eal  DateD  tfje  27  of  tfje  fame  May,  pjefent 
unto  tfje  faib  SSrefjbiffcop,  ^tc.  one  Richard  Middleton  Uig  €leru,  p?aping  fiim 
to  aDmit  fjtm  to  tbe  faiD  ©icarage,  bsfjicfj  fje  refufea  to  Do,  ana  aftecbjarBs?, 
viz.  tfje  ^fjirtietfj  ©ap  cf  tfje  fame  May,  DiD  Collate  it  unto  Alexander  Cooke, 
&  hoc,  &c.  unde  petit  judicium  &  dampna  fua  occafione  pradid.  impedimenti  praed-. 
Archiep.  nee  non  bre.  eidem  Archiepifcopo  fibi  adjudicari,  anD  nsane^  tlje  fame 
Replication  to  tfje  $Iea  of  Alexander  Cooke  tlje  Clerfe,  anB  tljep  both  ©ciuur 
feberallp,  upon  tfje  febcral  Replication^,  anD  ffeeto  fo;  Caufe  tijat  tfjep  Bo 
conrain  Double  a^atter,  anD  are  uncertain. 

%&  to  t&c  Caufc  of  ©emnrrer  erp^effeD,  namelp  tfje  &oublenef<s  of  tfje 
^Ica,  after  DibcrjS  ^Srguinent^  on  botl)  £iDc£3  tfje  Court  inas)  of  Opinion, 
tfjat  tfje  ipica  bja^  not  Double,  tfje  ©oubkncf£  02  iSccfiUncfef  toa^  fuppouD  in 

tl)at 
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rfjnt  tbe  plaintiff  aOigmD  fii£  $2efentation,  anD  a  Kcfufal  of  fiig  CIcrK, 
anb  a  Coilationfip  tfie  t  ifftop  of  fii£  oton  CIcrfe.  25ut  it  ma£  fiolben  op  tfje 
Court,  tfiat  tfie  onlp  material  §t>art  of  tfie  3Dlaintiff£  Replication  ma£,  tfiat 
fie  fjtiD  p^cfcntcD  a  ClcrK;  fo?  tfie  jubilance  of  tlje  3MenDant£  pea  mag, 
rtjat  tSje  plaintiff  fiaD  not  pJcfenteD  anp  Clerh  unto  film  ffiitfiin tfie  6  Slgontfig, 
ana  cfiat  i|e  fiaD  afcermarbs  toIlateD, 
$om  ta  tfiil  tfie  Replication  fapg,  tfiat  fie  DiD  $?efent  mitfiin  tfie  fi£ 

poft.25?  Sj^ont^j  fo  tijerc  ig  a  perfect  $cgatiDe  anD  3llffirmatibc,  mljicfi  mancg  tfie 

Sflfue ;  out  vet  tfie  plaintiff  muff  aDD  a  Refufal  to  mane  gooD  tfie  ^ijlur^ 
fiance  laiD,  anD  tficn  tfie  pea  ig  Compleat ;  line  unto  tJjc  Cafe  of  an  Action 
of  ©efit  upon  an  Obligation,  to  perform  an  3&marD,  anD  tfi*  ^efenDant 
pleaDg  no  3lmarD  maDe;  tfie  plaintiff  ttjewg  tlje  StoarD  mfiicfi  maneg  tfie 
Sfiue,  pet  fie  mufi  aDD  a  13?eacfi,  mljicfi  tfiougfi  it  fie  not  iffuablc,  pet  it  tjee 

Yeiv.24,H5.  Accord,  fo  material  a  f  o?m,  tfiat  tfie  plaintiff  fiatfi  no  Cattfc  of  Action  mitfiout  it ; 

a  cro.  120, 221.  anb  tfierefo2e  cannot  fiaDe  3(uDgment  toitfiout  it  j  3CnD  tbercfo?e  if  it  fie 
omitteD,  anD  tlje  ©efenDant  Deinurr  generallp,  31  am  of  Opinion  clearlp, 
tfiat  fie  map  tafie  Benefit  of  it.  3HnD  if  in  fucfi  OmiOlon  tfie  Slflue  mere  ta? 
ftcn  3HtoarD  0?  not,  ag  it  muff  fie,  anD  tfie  2GmarD  founD,  pet  tlje  plaintiff 

sy«j.  186,  coulD  fiabe  no  Subgmcnt,  noturitfiffanbing  tlje  Statute  of  ^feoffailg. 

$otr,  tfie  3©o?D£  of  tlje  ^>tat.  of  ©emurrcrg,  tfie  Eigfit  (viz.  of  38ttion£) 
muft  appear  to  tlje  Court,  otfiermife  in  Cafe  of  mccr  f  02m,  not  of  ^ufiffance 
to  tfie  Action,  $om  tlje  2HDDition  of  Collation  in  tfiig  Cafe  ig  fiut  a  SJ^attec 
of  Aggravation  anD  ^urplufage ;  tfiug  far  it  UJent  fiefojc  it  \33ag  DifcoDereb, 
tljat  tlje  $?efentation  anD  Refufal  mag  laiD  29  Maii.  31lnD  tlje  W?it  bearing 
€effe  9  Maii,  fo  ag  fiotofoeber  tfierc  ma£  a  general  ©tfiurbance  laiD  in  tfie 
declaration,  pet  tfie  true  ©iffiirfiance,  tofierefip  tfie  plaintiff  intenDcD  to 
maintain  fiig  Action,  toajS  Done  after  tlje  9llction  tna^  figougljt.  3©ftereupon 
Sf  \3ia0  anD  am  of  clear  Opinion,  tfiat  ^fuDgment  mufi  neeD£  fie  giben  a? 
gainlt  tlje  plaintiff:  f 0?  iligftt  anD  3B?ong  are  tlje  S^otfier  of  all  3flction£  ; 
anD  therefore  no  ^Ittion  can  fie  fijougljt  mitljout  laping  a  J©jong  Done  fiefoje 
tlje  Action,  ncirfier  can  tfiere  anp  full  anD  perfect  Recotocrp  fie  fiaD  regular? 
ip  fijitfiout  convicting  tfje  ©efenDant  of  a  W^ong;  S\  fap3  a  full  ftecotoccp 
anD  eefjularlp,  fiecaufe  in  fomc  fpectal  CafejS,  a  S^an  map  ofitain  tfie  <SnD 
of  fii^  ^»uit  in  fomc  fo?t  toitfjout  confiictijig  tfie  ^efenDant  of  a  i©?ong,  fiut 
tfjat  muft  6c  in  a  fpecial  aiiD  regular  fo?m,  fiut  nefier  toitfiout  a  ^o«S 
luppofcD :  3l£  fo^  Sample  in  tftig  Deep  Cafe. 

€fic  f  laintifT  Iap£  Dotnn  fjiiS  €itle  to  tlje  3fiDDotofon,  anD  tlje  211boiDance, 
anD  tlje  3E>ifiurfiance.  Sff  in  ttjig  Cafe  tlje  25iujop  fap,  tfiat  Ije  Claims?  no* 
tfiiiig  fiut  a$  OjDinarp,  anD  DcmanD^f  SluDgment,  if  Ulitfiout  fpecial  «©ifiur» 
fiance,  f  c.  ^oto  tfie  plaintiff  fiatfi  an  (flection  eitljer  to  tafte  ftig  t©?it  ta 
tfie  TBiujop,  02  to  retain  anD  pjofecute  fii£  Action  on  a  final  Sluosment  -,  if 
Ije  p?ap  fii£  t®?it  to  tfie  $^iu)op,  fie  ffjall  fiabe  it  to  tfie  lame  ilBiftjop,  fo?  it 
Dotfi  not  appear  to  tfie  Court  tfiat  fie  majsf  a  ^ijlurber,  neitfier  fljall  tfie  %& 
fijop  fie  amerceD,  fiut  tfie  plaintiff,  pro  falfo  clamore. 

®.%i$  f  02m  10  pjoper  to  tfiijae  Action  anD  fome  feto  otfier0  (m^ereof  %  ujall 
fpeaa)  anD  tfie  f  o?m  anD  Mature  of  tfii£  Action  Dotfi  inell  bear  tfii^f  ^?o? 
ceeDing  j  foj  tfie  JJ3?it  fieing  quod  permittat  ipfum  prsfentare,  &c.  Et  undc  eum 
impedit,  &c  anD  tfie  ©efenbant  corned  in,  anD  faitb  in  <&ffect,  %  l\x$tis  anD 
Do  not  fiinDer  pou  to  p?efent* 

€fie  Caufe  ig  at  an  €nD  if  tfie  paintifi  toill,  anD  fie  map  p?ap  anD  tane 
tfie  (gffect  of  fiigf  ^uit,  tnfiicfi  ig  ^?efcntation,  anD  no  ©amagej  fiecaufe  tfir 
©c fenDant  ig  not  conbicteD  of  anp  3©?ong. 

13ut  nobi  if  tfie  plaintiff  mill  not  accept  tfiat  HeDDition,  fiut  cfioofe  ratfiec 
to  mane  a  full  anD  final  Recoberp,  tfien  Dotfi  fie  (ag  in  all  otfier  CafeiEi  of  <£<» 
lection)  fojfanc  anD  lofe  tfie  T3enefit  of  tfie  fo?raer,  anD  (tanD^  to  tfie  fia?arD 
of  tfie  later,  to  fiabe  eitfier  a  total  Rccobcrp,  0?  a  total  25ar, 

^0  tfiat  if  fie  afltgn  a  fpecial  ©ifiurfiance,  anD  it  fie  tricD  again!*  fiim,  fie 
ig  to  fie  fiarreD.  illifie  lmto  tfii£j  if  a  a?an  fi?ing  an  3Uttion  of  ®efit  upon 
an  Obligation  of  20  $ounDg,'f0|  tfje  ^apnunt  of  10  f  QunD£  ata^ap  paflr, 

anD 
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ana  tfjc  ©cfenaant  plcafi  ^enOcr  at  t|jc  32ap,  ana  uncore  prieft  offering  it  in 

Court,  tfie  ipaintiff  map  accept  it,   ana  t|jece  ig  an  <£na  ;  But  if  $e  uii.II  lint  *>/'.  ■•  9Co. 

p?oceeB  ta  a  full  USecobcrp  of  tfje  forfeiture,  ana  Of np  tfie  €enDrr,  ana  tljat  ?9-  eitce'* UCafe> Co 

be  founO  againfr  fiim,  a!i  is?  lofi.    j§>o  in  ©oracr,  if  tfie  tenant  pleaa  that  ei^7'*'      jlc 

tfie  ^cmanDant  aetains?  <J£oiaence,   tfie  ©emanOant  aelitoering  in  tfic  €bi:= 

aentc,  map  fiaoe  3(uagmcnt  maintenant.    23ut  if  ffie  mill  Ocnp  the  detainee 

of  tije  <£aiaence,  anB  tfiat  Be  founa  againft  fier,  u)e  Qjall  lofe  fier  loftier. 

£>o  in  the  Cafe  of  ©olDcr  fi?ougfit  againjt  a  <0uarDian  in  ChiBalrp,  mho  Ant  it 
pleafis?  the  detainer  of  tfic  f$ziz  his?  W&to.  £o  in  Ehe  Cafe  of  an  Action 
of  ^eot  fi?ought  againft  an  SSreeuto?,,  mho  pleaag?  Rien  enter  Mains,  ana  in? 
OecO  fiatfi  then  nothing ;  pet  tfie  plaintiff  map  fiafie  3[uBgmenr  fo?  fii£ 
©efit,  p?efentlp  to  fie  fiaa  Bp  fci.  fac.  rofien  ^BooBs?  ffiall  come  to  fjitf  i^ana*?. 
i  Syd.  448.  Accord.  8  Co.  134.  Accord.  Et  fi  Affets  font  trove  folement  al.  pare  de 
Debt,  judgment  p'  intire  Debt  e  bone,  1  Cro.  167.  feius  1  Cro.  373.  1  Leo.  68. 
Swinb.  329. 

Shipley's  Cafe,  Co.  lib.  8. 134.  25ut  if  fie  foill  p?oceea  to  p?ofce  %fietg  pje? 
fentlp,  ana  tfiat  fie  founa  againff  fiim,  fie  ffiall  fie  Barrefi  fo?  cfcer,  ana  pet 
there  mag  a  aue  <©efit,  ana  tfiat  in  <£ffect  confejTea. 

£0  in  a  i©?it  of  fl^efne,  if  tfie  ©efenfiant  pleaa  not  Bcffrainca  in  fits?  ^e*  8Co  ■,.   a 
faulty  tfie  plaintiff  map  fiafie  3fu&sm£nt  fo?  l)ig  Acquittal  p?efe ntlp  :   25ut 
if  fie  mill  p?oceefi  to  p?ofie  tfiat  fie  mas?  BeftraineO  in  his?  default,  ana  fail,  8  Co.  J3.  Co.  l; 
fie  (fiall  fie  BatreB.    <£o  in  a  Warrantia  Charts,  &c.  ^6- a 

$oro  then  clearlp  to  mafte  a  final  ftecofierp  in  a  Quare  Impedit,  pou  mull 
pjobc  unto  tfie  Court,  0?  at  leaft  ma&e  a  efficient  Allegation  of  a  juff  Caufe 
of  Action,  mfiicft  ig  a  ©iffurBance  fip  tfie  ©efenBants?,  0?  one  of  tfiem,  Be* 
fo?e  tfie  Action  B?ougfit,  mfiereas?  in  this?  Cafe  it  appears,  t^at  tfie  ©iffur* 
fiance,  mhereupon  poumoula  maintain  pour  Action,   toasf  maae  after  tfjc 
3©?it  fi:ougljt ;  ana  tfiat  totjich  mafeesf  it  tfje  i»o?fe  againfi  pou  i^,  tJjat  tfjij* 
appear^  of  pour  otonffjeming,  iuheceof  iti^  regular!?  true,  tfjat  if  tlje  ^lain* 
tiff  miUfjimfelf  aifcoaec  to  tfie  Court  anp  tljing,  tofjerefip  it  map  appear  Yd.  7..  Beni3i 
tfjat  &e  fjaa  no  Caufe  of  Aaion  tofjen  fie  commencea  it,  fiisf  3©?it  f&all  afiate  Palm  ^+  « cr.  J73.; 
(as?  if  fie  torill  aemana  a  ©efit,  0?  aiflrain  fo?  a  ftent  ficfojc  tfje  ©ap  of iCr-70,  lR°79- 
^apment)  of  hig  otan  Vetoing,  it  ig  againft  fiim. 

j^ap  mo?e,  if  of  fiig  oton  Vetoing,  tfiougft  fie  fiaa  Caufe  of  Action,  pet  it  Ant.  is4.  u  Co  j.b. 
biag  in  anotfiec  manner,  it  toil!  fie  againft  fiim.  Ana  tfierefojc  if  four  com?  Cl-  ^ar,  )\9'  J  tt'on 
mit  a  €tefpaf0  (tofiicfi  in  itsf  Mature  ig  joint  ana  federal)  pet  if  tfoe  ^lain?  77! 
tiff  mill  filing  fit^  Action  againft  one  onlp,  ana  Oeclare  tfiat  fie  tmtfi  tfie  a* 
tficr  ttj.ee  aia  tfie  Crefpaf^r,  tyig  Aaion  ffjall  afiate ;  But  if  fie  fiaa  fi:ougfit 
fiiief  Actioti  againft  one  alone,  ana  tfie  ©efenfiant  fiaa  pleafiea  tfiat  fie  toitfi 
otfier^  aia  tfic  ^refpaf^,  anfi  tfiat  tfie  plaintiff  fiaa  releafea  to  tfie  otfier, 
ana  tfie  paintiif  aenp  tfie  lieleafe,  mfierefip  fie  aotfi  in  a  manner  confers?, 
tfiat  tfie  otfitc  mere  joint  €refpafferiB?,  pzt  thig  Aaion  f&all  not  afiate.  23ut 
pou  faifi,  tfiat  tfie  paintiff  fiaa  laia  a  ©i|turfiance  toell  in  fii£  Count,  tofiicfi 
ig  fuppofea  true,  ana  aone  Before  tfie  Aaion  fi?ousfit,  ana  tfiat  tfie  ©efen= 
Bant  fiaa  pleaaea  an  inefficient  25ar  to  it,  fo?  fie  fiatfi  neitfier  aenica  no?  con* 
feffea,  ana  aboiaea  tfic  ©ifturfiance  laia ;  fo?,  tfie  Collation  after  tfie  l©?it 
ig  no  Anftoer :  Ana  tfierefo?es fap  pou,  Stu&tjment  ougfit  to  Be  gitoen  againft 
tfie  ©cfenfiant,,  rofiicfi  ig  true,  if  tfie  plaintiff  fiaa  reffea  upon  tfic  T5ar,  ana 
Oemurrea  upon  it. 

23ut  it  i0  rrgularlp  true  in  Sain,  tfiat  if  upon  tfie  rofiole  lieco?a  it  appear  1  saund.28;.  Deur. 
tfiat  rfie  paintiff  fiaa  no  Caufe  of  Action,  ana  fpeciallp  of  fiis?  otan  u)eto*  W-  8Co.1zo.bu3. 
ing,  that  tfie  Court  ffiall  neber  gifie  Su&snient  fo?  fiim  fiotoeaer  tfie^efen*  ,„  f2°   3  co.r?; 
fiant  fiaa  mifacmeanea  fiimfelf  in  fiis?  ^kaaing,  fo?  melior  eft  conditio  poffi-  t>.  Co.  s.  .3?.b.  Anr. 
dentis,  ana  tfic  ©cfenaant  i^  fafe  if  tfie  Aflailant  mifs?  fiim,  fo?,  vana  eft  fine  Dy.^'a.'^cr5^. 
viribus  ira.    Ridgwaye's  Cafe,    Co.  lib.  3.  f2.    ana  Burton's  Cafe,  Coke  lib.  J.  69. 
A.  6?ings?  an  Action  of  ©eBt  upon  an  €*filigatiau  againft  B.  fijfia  pleaBs?, 
rfiat  it  \33ag  upon  Conaition  he  fftottia  perform  tfje  Atoara  of  tmo,  ana  tfiat 
tficp  tmo  ana  a  tfjira  maae  no  Atoara.    €fii«?  is?  nougfit.    25ut  if  tfie  ^Iain»  Yei.  ija.  cr.jae.«o 
tiff  ao  alleage  Aiuara  Bp  tfie  ttao,  0?  Bp  t\)c  tfi?ee,  ana  allcage  not  alfo  a 
*B?eacfi  fcoherefip  it  map  appear  to  tfie  court  tfiat  fie  fiaa  a  Caufe  of  Action, 
fie  ffiall  nefcer  fiafic  *Juagmcnt.    Ana  pet  it  mas?  not  tfie  chief  fatter  of  fiig 
^Ica,  no?  iffuafile,  ana  the  declaration  tong  full  ana  perfectj  But  tfiat  mas? 

But 
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but  the 'Beginning  of  a  pea,  anb  the  Court  muft  jubge  of  the  toljole,  tohere* 
of  the  ©cclaration  10  But  a  Rinb  of  Jwrmife.  23ut  tohen  the  ©efenbant 
haD  pleabcb  in25ar,  fo  that  both  $artieg  are  heard  in  $art,  then  the  J^epl^ 
cation  ant)  other  ^leaning  b?ing0  the  tohole  Cafe  to  fl^aturitp,  anb  then  the 
Court  fceief  the  €ruth  of  the  tohole  Cafe,  anb  not  bcfo?e. 

$oto  to  a  <©ucftion  tobich  hath  bren  ftitreb,  anb  i$f  of  goob  ufc  fo?  Seam? 
ing,  though  it  conclube  not  to  the  ^judgment  of  the  Cafe,  %  toill  fpeaft  a 

coiurionb,  tKihap     £uppofe  the  Cafe  to  be,  that  %  babe  ijight  to  p?efent  to  an  Sfibbotofon 
by  Lapfe  incurred     &ut  a  pjefent  not.  no?  am  an?  toap  difiutbed,  but  the  Church  remains*  boid 
hanging  the  sult.      &m  opcn  fQ  but  ftef0?e  the  fij:  q®w\tJ&  incurred,   o?  befo?e  Collation 

mabe  bv  the  #?binarp,  %  b?ing  a  Quare  Imped,  againft  him,  tohether  noto 
the  #?binarp  be  bebarreb  of  p?cfenting  bp  2tapfe,  hanging  the  t©?it. 

3  am  of  Opinion  that  he  i0  not  bebarreb,  Sfinb  firfr,  it  toere  a  Cafe  full 
of  OBifr hief  that  the  <©?binatp,  bearing  bimfelf  neber  fo  juftlp  anb  fincerelp, 
fljoulb  ogainft  3lato  anb  fteafon  be  fubject  to  cauHete  Sllctiong  anb  Charges*, 
anb  befraubcb  of  hi£  bue  Sapfe,  anb  the  Church  ftept  boib  Ecclefia  viduata 
fin  the  f  raub  of  the  patron,  bp  a  fraubulent  Action  as*  long  a$  he  lift,  f  o?, 
if* be  b:ought  no3firtion,  the  Hapfe  fftoulb  run,  anb  noto  bp  b?inging  of  a 
feigneb  Action  he  ffjall  flop  the  Hapfe  in  the  <©?binarp,  anb  bp  Confccmcncc 
it  toill  not  come  to  the  #?dinarp  no?  to  the  feing  j  But  noto  eramine  the  ftca* 
Ton  anb  the  3lutho?itic£.  Y^ 

Can  there  be  anp  thing  mo2e  unreafonablc  tban  tftat  a  a^an  fbould  mafte 
•Benefit  of  an  unjuft  £uit  as$  the  plaintiff  fljoulb  5  <©?  be  punittjed  doing 
nothing  amif£,  o?  ogainft  his*  Office,  a$  the  defendant  Hjould  5 

23ut  pou  toill  fap  to  me,  it  i$  an  <£ffert  of  Eafco,  anb  sxecutio  juris  non  ha- 
bet  injuriam.  f  o?  tohen  the  23itbop  coined  in,  he  i#  c&arged  bp  the  ©eclara* 
tion  toith  the  ^iftutbance,  tobich.  if  he  bo  not  aboib,  he  (hall  be  taken  a$  a 
■©ifturber,  anb  then  inbeeb  he  cannot  Collate,  o?  hig  Collatce  ftjall  be  re* 
mobed.  €fjcrcfo?e,  if  tohen  he  both  appear  he  both  but  caft  an  <sBflbin, 
though  t§at  bo  not  maftc  Ijim  a  ©ifturber  to  maintain  the  Wnt}  becaufe 
it  i$  after  the  ll^it,  pet  it  faftneth  upon  him  the  Charge  of  the  ©ifturbance 
laib  in  the  declaration,  fo  that  he  fljall  not  be  receibeb  after  thep  plead  ne 
difturba  pafs,  o?  the  o?binarp  pea  tohicb  amounts  to  a^ef  much  j  foj  that 
^lea  p?ctcnbing  ^nnocentv,  mufi  (a#  all  other  the  Iiue  peag)  be  offereb 
the  fitft  3£ap  upon  the  appearance,  fo?  ©clap  mafteg  bim  nocent,  anb  fo 
i0  oppofitum  in  objefto.  i&ijcn  again  if  the  <©?binarp  pleab  hii6f  oton  pea  of 
Acquittal  amounting  to  Ne  difturba  pas.the  plaintiff  map  p?ap  a  Writ  to  the 
25iff)op  anb  fo  remote  hi0  Clerfe,  becaufe  he  comeg  in  hanging  tt)e  W}it, 
anb  thi\$  it  i^  a  dilemma  mabe  6p  Hato,  anb  not  bp  fraub  of  the  partp. 
3Snb  the  fiulc  in  the  Reg.  fo.  ;i.  ig  fo.  €hat  if  the  ©iocefan  be  nameb  ©e^ 
fenbant  in  the  Quare  Impedit  he  u)all  neber  p?efcnt  bp  Sapfe. 

€o  tbitf  3  anitoer,  that  if  the  'Bilhop  bo  not  pleab  accojbing  to  |u^  3(n^ 

noeencp,  that  the  3p>?oceebing  ftjall  be  againft  him,  anb  tlje  Confenucnce  of 

it  a^f  ogainft  a  ©ifturber.    25ut  if  be  plead  that  he  bib  not  ©tfturb,  tohtcft 

i$  true,  it  ftall  be  tafeen  acco?bing  to  the  Cafe,  that  be  did  not  ©tfturb  be* 

fo?c  rlje  Action  b?ougl)t,  neither  uniatofullp  no?  bp  Iatoful  Collation ;  but  it 

can  »?Dcr  be  underftood  to  denp  oj  renounce  anp  actual  Collation  «nce,  fo?  if 

be  ujould  plead  that,  it  toere  bain  and  to  no  $urpofe.  (aiS  it  hath  been  raid.) 

•  Note  that  the  writ     *  #■«»  then  if  he  bib  not  bifturb  befo?e  the  l©?it  purchafeb,  anb  therefo?e 

M  th?ffifl.oP  in  twS  bath  not  bifpoilcb  himfelf  of  ht$$  ^igl)t  of  Collation  in  hi$  bue  time,  anb  tljcn 

ore sflaaii not be«ith  collate^  Bp  So pfc  Jlatofullp  tohen  W  timt  comes*,  tohen  the  patron  batn 

jLc"^St  toilfullp,  anb  toithcut  W  fault  furceall  biiS  €ime,  anb  then  pleabsf  tftat  ftc 

pifc^i,  tor  he  makes  ciejni0  nothing:,  but  a$  #?binarp,  fc.  toithout  mentioning  W  collation 

Sfcl»V™?ftUrteSf    banging  the  i©?it,  becaufe  it  i$  impertinent  (asf  it  bath  been  faidj  neitfter 

Note,  that  the  ordi.  ijtfiC£j)  tio  3  fee  IjotD  Ije  can  be  rcccibcb  to  pleab  it,  no  not  bp  the  toap  ot  ta? 

mak«  th^pTtroS    bing  it  lip  ^oteftation,  a&  upon  3fitto?nm«it  to  fabe  pibilege  of  |©afte. 

Tiiie  better,  nor  his    23ut  ccrtaiuip  it  i^  not  neceffarp,  though  upon  fuch  ^eica  the  patntift  map 

rt^octhemnboth  babe  a  3©2it  to  the  ©ifijop,  he  map  perhaps  be  compilable  to  abmit  the 

"nd  a.  they  «er=  be!  cietft  of  the  plaintiff  in  (©bebiencc  to  the  Win,  but  pet  it  ftjall  not  too?B  a 

f-.rr.  neither  difclaims  J     *■  jfjf  mOPal 

bis  due.  . 
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fkmobal  of  the  SMfiiop'*  Clerk,  fine  fjc  ffeall  main  tfje  23rncfice,  a*  fjabing 

itic  better  fttglit.    "ilihc  unto  rfje  Cafe  anD  ilrafon  toljere  A.  bung*  a  Quare  sco.ji.  cr/jsc. 

Imped,  again  it  B.  anD hanging  trie  ^uit,  a -Stranger  pjefents,  ana  his  Clerfe  93-  c°-L-3±4-fc 

13  lnjiitufeD,  -f  c.    31;iiD  then  A.  tjatli  a  *3;uDgincnt  againfi  B.  anD  a  ili)?it  to 

the  "^tffjop  non  obftante  reclamatione  B.  rlje  23ifiiop  ftiall  rccribc  tfje  Clcrft  of 

A.  toitijout  Dil'puting  the  iligijr  of  A  anD  C.  but  pet  if  C.  rjabc  iicftcc  Sight 

to  tfje  patronage,  hi*  Clerft  fljall  mam  the  benefice,  anD  fa  e  converfo. 

*  23ur  noto  S  Put  another  Cafe.    5)f  nip  Cfjurcb  become  boiD,  asia  5f  pie--  *Note-  thatIt  isn01 
fmt  to  the  JlBiujop,  anD  (0  alio  Doth  another  that  tjatfj  no  8igfjr,   in  tofjicij  LT^rX™ 


bjmg  tji*  Quare  Imped,  ngaiuft  trje  ©iftutbcr  pnlp^  rfjen  the  25ifrjop  map  col,  SSS*M?ff'i0'SS 
late  Dp  Hapie  toitrjouc  t&ucfiion.    25ur  in  that  Cafe  if  rfje  true  patron  name  foraBifhoptoercape 
rbc  C^Dinacp  a  ©ctcnDant,  together  toitrj  the  ©ifrurber,  aitDlfjcn  rfjc  23is  ftePargcdof  a  v,l~ 
{flop  come  in  and  plcnb  tfjat  be  claim*  nothing  buc  aa  €^binarp,  f|c.  anD  JmakeAdVanHgeot- 
rfjen  the  fpiaintiff  ijatrj  an  Sitoard  of  a  !©?it  to  the  'Bilbop,  toitlj  a  ceflet  aLapiecaufedbyhim. 
execmio,  &c.  anD  then  recovers  againfi  the  '©ifhirber,  a»D  the  23iujop  in  the  3I7.  <^u7  V+Zb! 
mean  rime  collate*  bp  "Ilapfc  •  in  that  Cafe  perhaps  the  25ift)op*  cicrfs  map  «  c'o.  ji. ».  p.  3*0* 
be  rcmobcD,  foj  ir  Differ*  nun!)  from  the  former  Cafe  •   for  fjcre  teas  a  true 
anD  not  a  feigned  ©ifhirbancr,  tobcrnmfo  the  <£>?Dinarp  gafee  toap  fo  far, 
rtjat  the  plaintiff  could  not  get  fji*  Clcrh  rcccibcb,  bnc  toa*  Djiben  to  bis 
Quare  Imped,  fo?  if  fje  ftnb  pjorcrbcD  to  hi*  Jure  patronatus  toitfjout  Quare  Im- 
ped. 011D  tlje  €imc  Ijad  incurred,   the  SBiffiop  migfjt  babe  pjcfcnreD  to  lapfe 
ilcnu'Dilef*  :   22nd  therefore  fr'nee  fie  bid  bis  <£ndcabcur  to  p^efent,  anD  toa* 
interitprcD  bp  a  Stranger,   anD  rijc  <JD?binnri)  alfo  refufejD  \fji*  Clerfi,   fo| 
tofjicfj  be  fjaD  rather  babe  an  <gmifc  than  a  ^[ufiifieation,  ano  noto  botrj  be? 
ing  maDcSMcnDants,  anD  ttjc  plaintiff'*  Citlci*  p?obeD  againfi  tS)cm  botb, 
a*  if  it  bab  been  fo  fiom  the  beginning,  it  ftoulD  be  IjarD  that  tfje  IBifbop' 
ft)oulD  malte  3ilDbantagc  of  bis  firfufal,  tohich  notu  appear*  to  Jjabc  been  a* 
gainff  ilignt,  anD  the  JDanp  to  tbe  Mnt. 

(  2J1 1    )  Lacy 's  Cafe.  Star-chamber; 

r 

^J  tfje  Cafe  of  one  Lacy  a  llDill  h)a*  fcntcncrD  in  tpe  ^tartdjambec ;    anD  sentence  given 
note  be  againfi:  luhom  trje  Sentence  paflcD  ertjibiteD  a  neto  25iII  of  JDer^  f$£&  Zbkh- 
p  againfr  tlje  i^itnciTe^,  fuppofing  that  their  €cfrimonic*  tocre  jpalfe  anD  »ft«  fued  there  ft 


the 
1  are 

jurp  againjr  tlje  M^itnciTr^,  fuppofing  that  their  €:c|rimonic*  tocre  falfe  anD  »f'«  rued  there  for 
Corrupt,  tofjeveupon  tfje  Sentence  paffcDi  trje  ©cfenDant  rrjereupon  BemurrcD  Pe,Jury- 
in  3lato,  anfi  thi*  sDcmurrcr  ton*  referrcD  to  Montague  Chief  Slufticc,   toha 
repo?teD,  that  tt\c  ©efenDant  ougfjt  to  anftocr.    $orc  ttji*  Cafe  anD  fee  it: 
ainD, 

Anno  quinto  Jac.  bettoeen  Jarvous  anD  North,  an  Slnfojination  charging  trje 
i©itncflc*  in  a  foimcr  ,§»tuc  fentcnccD,  to  rjabc  been  fubojncD  anD  perjureD, 
toa*  allotot'D.  ^3ote,  thi*  i*  a  legal  anD  juDiciai  pjoccecing  torjicfj  alloto* 
the  Sentence  to  be  juft  acco:Diug  to  tfje  ^oof*,  anD  impeaches  tfje  $?oof*, 
toljicrj  (if  it  fljoulD  not  be  allotocD)  $)crjurp  ujoulD  rcceibe  JBarrant  in  a 
Court  of  Suffice,  anD  bp  the  Sentence  ot  it,  tohofc  <®mte  it  i*  to  ptiniuj  it; 
but  pet  if  tfje  $>erfon  fentencci  toill  fpcau  ©oluntarp  to  ttjc  fame  aEffeo:,  tfjat 
tfje  Sentence  toasf  juff,  but  it  toa*  grounDcD  upon  falfc  €cffimonp,  tfje  Court 
Doth  pnniff)  it  commoiilp;  fo;  that  i*  a  cunning  fcanDafi5ing  of  tfje  Sentence, 
anD  hatfj  ncitljer  ^urpofe  no:  5B;otea:ion  of  a  Hcgal  proceeding,  f  et  tfji* 
Cafe  i«i  of  Dangerous  Confeciucnce,  fo?  if  it  appear  that  tfje  Ceftimonie* 
tohcrcupon  the  firft  Sentence  toa*  grounDcD,  tocre  f  affc,  anD  a  feconD  Jbtn* 
fence  p?onounce  fo,  though  tfji*  wint  not  tlje  ^JfuDge*,  pet  tfje  Sentence  i*  in 
a  fojt  faffifieD  and  ougfjt  not  to  griebc  the  $artp. 


D  d  Balden 


Balden  verf.  7  Sheriff  of  EiTex  7  Mannering  &  Uxor 
Temple.         S  his  Cafe.  S  ©er/T  Dennis. 


C  2)2  )  Balden  verfus  Temple.     Debt. 

Efcapeour  of  Execu-  TQAlden  b?ougfjt  an  Sflction  of  T®ebt  againfir  £>ix  Thomas  Temple  late  J>fje 


tion. 


^Br.  Efcape .  4f.    JQ  rj^  of  Buckingham,  fo?  an  <£fcapc  Of  one  Cockman  fjijj  $?if01ier  in  4Ejre Cll* 

y'  7'  5    °'     '    '  ttCIl,  nnD  upon  'JifUf  nihil  debet,  tlje  <£Vjidence  before  me  at  Guild-hall  London 

toa.0  Zfyig,  ttjat  one  Shonfebury  <@oa!cr  to  ^ir  Thomas  Temple,  fjading  tlje  fa  id 

§^?ifcncr  in  cgrecution,  in  iji£  43oal  at  Alhbury,  fuffcrcd  rjim  to  walk  abroad 

in  tlje  faib  Soton,  pet  fo2  tfje  mojl  part  toitrj  a  St? cpet,  toijereupon  31  directs 

ed  tfje  Slurp,  ajl&  fo  c^fP  found  ogainfr  tfje  defendant  a&  an  <£fcape,    fo? 

tfjougfj  tfte  -Slier  iff  map  ecmode  fjis  *23oal  from  one  §P>lace  to  anotrjec  bm!}in 

pio.  3f.  b  i  C'o,  i4.  ijijar  ©aplilDk'h,  pet  fje  muff  beep  it  and  rjj,3  $?ironer£  toitljin  it,    and  not 

c£ft  RaVol4"  3  ruff"  tljcm  to  coat  large  oat  out  of  tfje  $?ifon,  tfjougb  rjimfelf  be  attending 

on  ijnn,  unthout  an  Habeas  Corpus  from  fome  Court  of  ^Jufiice.    3Hnd  let 

Csecprr^  of  pji('on,s'  betnare  Uirjcn  ttycy  teccidc  an  Habeas  Corpus  from  %tp 

€ijanef rp,  02  anp  offjer  Court  bearing  'SEefte  in  tfje  <£nd  of  a  €crm,  to  Jjafce 

tt)S  Jlrodjj  of  one  in  (gjrcaitiim,  in  tijc  <&owt  tlje  ncrt  €crm,  tljat  tijep  Do  not 

bp  Colour  cf  fuel]  Wnt$  differ  tlje  $artp  to  go  at  large  all  trje  mean  €ime 

f  ajj  is  fomerirnrSS  p?ariifcD)  fo?,  tfje  lB?ir  fcuarrant£  no  more  dut  tfjat  Ije  be 

b?0iigijt  out  of  |E>?ifon  onlp  fo?  tfjat  £Durpofc,  and  onfp  fo?  fo  muefj  fcimc,  a& 

in  ^judgment  of  Sam  flja'H  be  convenient  and  nrceffarp  fo?  tlje  (fijeecution  of 

tfje  i!D:ir,  and  no  mo?e,  luljiclj  in  privileges  ad  ofis  mil  ft  c'ocr  be  ftrio% 

(  2j;  )  Sheriff  of  Effex  his  Cafe.     Debt. 

i-ro  901  901  r,r.    "  0€fo?e  me  at  Guild-hall  upon  an  Action  of  ^eht  againfl  tfie  ^fjcriff  o£ 

Efcape,4j.  pio.3s!a.  "  Jj  Effex,  upon  an  (Sftflpe,  it  fell  out  trju£  upon  aEdidence,  tftat  tfje  $?u 

^yu7ul'  Vcr^o'  "  l"o»cr  tjabing  been  in  <£i;cciition,  Wa0  toillinglp  let  go  out  of  ^?ifon  ftp  tfye 

m.'icieso.  syd.'  LC  Coaler,  and  then  came  into  tlje  433oal  again,  and  fo  remained  in  tfje  d5oal 

330.  Ant.  60.  a  .jjji  tfjc  ^iaie  of  another  ^ficri«T,  and  ttjen  efcaped;  tDljereupon  tf)i£3l!ftion 

"  mass  noto  b:ougl|t."    Sflnb  31  dirceted,  rfjac  tfjisf  ^f)erifT  \x>a<$  not  anfraera? 

blc  to  t|)i^  Action ;  fo?  ttJtjcn  tlje  ^ifonrr  ina^  let  to  go  abjoad  ©oluntarilp 

dn  tlje  Coaler,  tlje  ^recution  \na.s  utterlp  difcljarged,   fo'  a^  be  could  not 

2  cto.6s9-.  Eatofulfp  be  toben  again,  no;  judged  in  «j£recutionbp  Ham,  ttjougb  ^  Par^ 

tp  mould  pield  ftimfelf  unto  it,  02  tfje  €rebit02  fo  alio  mlum.    3lnd  tljcrcfoje 

tlje  neirt  J»fcrrifT  cannot  be  chargeable  toitfj  f)im,  no?  anflnerable  fo?  bim,  ajS 

in  €rccurion,   neither  can  tmo  J>f|crifT^  be  anftoerable  fimul  &  femel  fo?  tmc 

<€fcapc£  out  of  one  and  tlje  fame  ^yecution  at  tlje  fame  <€ime. 

(  2^4  ) 

1  Le,  3.  Br.Efcape,      a  ,0d  at  tftc  fame  €ime  auotber  €rial  fell  cut  thu^.    €fjat  upon  a  Capias 

■  v-  J\  ad  fatisfac.  one  ma^  tahen  in  €recution  bp  tfyt  Hiidcr=f&eriff,    ml)o  took 

iai^oncp  of  pirn  fo?  tfje  (Srecurion,  and  let  ftim  go,  and  tjjiii  ijc  concealed  from 

tlje  plaintiff,  and  tfjen  t(je  ^lieriff  dietlj-    a  neVu  ^Sljeriff  being  made,  tfje 

fame  tljat  majS  Hndcr-tberiff  bcfo2e  became  Hnder^iberiff  to  bim  alfo,  and  p^O' 

8  Co  i4i  a.  iCro.   cttcctlj  tt}c  plaintiff  to  tabe  out  a  neto  Capias  ad  fatisfac.  againft  tlje  ^Dartp, 

3.  z  Leo. 8+,' 8*.  3°  upon  Mjut)  Ije  xsa$  arrcftcd  again,  and  efcaped,    'Slnd  3l  direaed  lifectoifc_, 

Crs'mta  l6u  iZ%    r^nt  ^C  nc'ro  ^>ftcriff  moij  not  anfinerable  to  tlji^  Action,  becaufe  t!;c  fecond 

Yeiv.U42a'sembie cafe.  Rafting  in  Cyccution  )ua0  nebtr  Ialnful. 

Plo.  36.3.  3  Co.zy.lJ. 

(  257  )  Mannering  Sz:  Uxor  verfits  Dennis. 

i  Roil.  381  C^r  Archur  Mannering  anb  Sjis?  Wlife,  one  of  trje  !©  a  lighters?  and  €o4)cir«$ 

i3  of  Mr:  Thomas  Dennis  of  Devonfhire,  crljibited  a  i5ill  in  cljancerp  a^ 
gainft  Gabriel  Dennis-  and  tlje  €fferx  of  tlje  23ill  ina?"  tf)t0,  that  ^>ir  Robert 
Dennis  ,  jfatfjer  of  ^ir  Thomas,  in  tfje  18  fear  cf  tlje  <©uecn,  bad  condeped 
tfje  a&ubfiance  of  lji0  toljole  3'nljeritance  to  trie  faid  Jsit  Thomas  fo?  €erm  of 
Dij5  life,  and  fo  on,  anb  fo?  default  of  Su^c  Sl^alc  of  bim,  and  anotfjer  25?o^ 
fficr  of  fti£,  tfje  Sand  Itta^a  limited  to  rl)e  f  atljrr  cf  Gabriel,  and  tlje  ^cir^f 
$®&Ug  of  fji£"25odn,  and  added  a  ^ouifo,  giding  bim  j^ctDer  to  mahc  a 
ii5cdocationbp  Ijfa  3B?iting  under  iji^  island  and  ^ral,  in  tfje  defence  of  t\no 

credible 


Cavendifh  verf.  ~?  Swaine  vcrf.        ? 

Worfley,  5  Holman  &  Ux.$  5o 


eery. 


rrcbiblc  lBitncl]e£,  $c.  in  ojbinarp  f  ajm,  nnD  aileogcb,  tljat  be  Ijnb  maDc 
fuel)  a  itcbocation.  ano  tbat  the  ll^iring  \33ag  extant,  anb  tfjcrcfbje  pjapcb 
f^occf£.  ■Cfjc  ©efenbavi  brnieb  tbe  Setiocation,  anb  fo  tbat  mas  r[ic  nitec 
Sffiuc,  tobcrfter  tijerr  lucre  a  ftcbocation  o;  wot,  to  I?  i  c  tj  Gabriel  Dennis 'labours 
eb  bp  all  a?ca:i£  to  bang  to  £rinl  at  the  Common  lain ;  but  tons  bolbcn  u»* 
bet  SiiijutKtion,  'till  Op  an  2ficcibnit  Ije  got  a  ^lip  bp  tf)e  ©ratft  of  tljc  ^arrp 
out  of  tt)e  S'n  junction,  ano  ijaD  a  €rial  bp  Eje&ione  firms  againff  Mi 'Henry 
Rawle,  tbat  Ijab  marricb  tlje  otljcr  ©ntigbter  anb  i$eiv,  nuo*  fjaO-  a  a^crDtct 
againfi  btm  upon  tfjat  beip  $oinf,  ano  S?ao  Slubgment  anb  €rccution  of  tbe 
St^anoj  of  pet  tbe  &o?b  Cbanccllo?  wnetoeb  bi£  '3 injunction  fo:  nil 

tbe  ii$c|l:,anb  p?c|Teb  to  lamination  of  3©itneiTc£,  onbfa  tfjc  Came  toajs  bcaro 
Bibcrd  3£ap£  before  i)im  and  me,  anD  25aron  Altham,  tobom  be  calleb  to  lji.s? 
3tlufiancc;  but  be  netoer  came  to  confult  toitfy  ug  toujat  to  Do  upon  t!)c  i^car* 
ing,  but  bieb.  3finti  tben  J»ic  Frincis  Bacon  being  mabe  Ho2b;&ccpcr,  fjc  Caufes  improper  for 
calleb  me  to  bj£  26ulflancc  again,  25aron  Altham  being  ©eab,  anb  fljen  >&ue= rlieGourc  61  co- 
ition toag  inabe  bp  a  fo?mer  <9^bet  of  bis,  3©ljctber  tfji^  Cafe  mere  a  Cafe  ° 
c raminatle  in  Cljanccrp  J  5lnb  it  tons  refoincb  bp  bim,  tlje  Rafter  of  tlje 
Soils,  anb  mp  fclf,  tbat  tljig  Caufe  toa£  not  fit  fo?  tljat  Court,  but  fo?  tfjc 
Common  Sato,  except  all  CaufcjS  tfjat  toere  triable  -nantrallp  bp  tbe  com* 
mon  3lato,  anb  bp  3Iurp,  ffioulb  be  mabe  ejcarninable,  anb  bcterminablc  ih 
Cfjancerp  per  teftes,  tofticb  toere  to  confounb  3fnrtebiccioii£,  anb  to  mane  tfjc 
Common  Hato,  anb  all  tlje  Courfe  of  it  nceblefjsf,  anb  a  ^anbmaib  to  tlje 
Cbanccrp,  anb  to  mrc  fucft  CaufeS  ag  it  pjeafctt)  tljeni  to  leatoe  >  anb  fo  tfjig 
Chuff,  after  fo  long  anb  tebiou^  $iiit  in  Cbanccrp,  toaS  abfolutelp  bifmift. 

(  256  )  Cavendifh  verfus  Worfley.; 

S3fr  CharlesXavendim  cjrbibitcb  a  *BiH  in  C&anccrp  againil  Worfley,  anb  chancery  cannot  re?. 
bieb,  anb  bi£  ttoo  ,Son^,  ^ir  William  Cavendifh,  anb  another,  bia  lifte*  £**£££.  ilSS1' 
toife  ccbibit  a  23ill  of  flebiba?  agatnff  pirn,  anb  tlje  cafe  came  to  tfyig,  tljat 
tlje  €»?anbfatbcr  of  Worfley,  Being  tenant  fo;  €cnn  of  Sife,  tbe  Uemainbfc 
to  tbe  fatber  in  Cail,  tlje  <*3?anDfatber  lebieb  a  fine  of  ttje  Eanb  €ft2ccfco?e 
#earjS  paft  to  anb  tlje  Spatljer  alfo  conbepeb  tlje  3Ianb  bp  25ars 

gain 'anb  j&ale,  anb  fo  it  came  bp  mean  Cdnbepance^  to  ^ir  Charles  Caven- 
dilh j  anb  in  ttjis*  Cafe  alfo  tbe  Eojb^eeper  calleb  me  to  bi£  Sflaijlance,  anb 
toe  refobeb,  tbat  Cavendifh  coulb  fjabe  no  Relief  in  tfji^  Caufe  in  tpi£  court, 
becattfe  bp  Statute,  €enant  in  €ait  t^  bifableb  fo  barr  0?  binb  fji^  Slffucg, 
but  bp  fitclj  s^rans!  a.^  tbe  Sato$  anb  ^tatute^  Ijabe  allotoeb. 

(  2^7  )  Swaine  verfus  Holman  8c  Uxor. 

Tr.  14  Jac.  Rot.  7c  y. 

Richard  Swaine  (jSfquirc,  bjongljt  an  3Caion  of  J©afie  agatnj!  Thomas  Hob  P°rfer-  , 
man,  anb  Elizvfji^  J©ife,  of  certain  mttg  in  Sturminfter,  anb  bcclareb  coTdimion  in  the 
of  a  Seafe  tljereof,  mabe  bp  <©uecn  Elizabeth,  unto  tlje  faib  Elizabeth  t(je  ©e?  King's  court,  of  a 
fenbant,  toljen  fijc  toa£  fole,  in  tlje  8  feat  of  bcr  iicign,  anb  tljat  tlje  liing  n^co^rt'for'heT0' 
granteb  tlje  ficbcrlton  unto  Ijim,   anb  tben  fjjeto^f  tbe  JJ&afle.    €be  ©cfen*  feiffurrendred.  Hdift. 
bantjsf  pleab,  tljat  tljcp  being  feifeb  in  tlje  iligljt  of  Elizabeth  of  tlje  faib  <£*  [•  ^oefn1bc c^ ■  Co 
ftate,  tbcp  bio,  in  tftc  40  Uear  of  tbe  <JSuecn,  at  Weftminlter,  furrenber  tarn  1  £ 9'9. 
totum  jus,  Statum,  ticul.  &  intereffe  ipfius  Eliz.  quam.  lit.  Patentes,  &c.  &  fuper  inde  tlje 
<©ucen  aftertoarbst  eodem  An.  40.  reciting  tb,e  ©emifc  anb  tbe  furrenber  (ass 
afojefaib)  in  Conffbcration  of  tbe  fame  furrenber  bib  Semite  tbe  fame  flifill^ 
unto  tbe  faib  Elizabeth  Holman,  anb  ttoo  of  fyex  Mng  ;   tbe  plaintiff  mains 
tarncb  bi^  declaration,  anb  trabcrfeb  abfque  hoc,  tbat  tbe  QMcnb&iif£  bib 
^itrrcnbrr  tarn  totum  ftatum,  jus  &  interefle  ipfius  Eliz.  prout,  &c. 

3$&ercupon  ^(ffuc  toa0  taben  anb  trieb  befoje  me  in  Middlefex,  anb  tfte 
SInrp  founb,  tljat  tbe  ©efenbant  being  feifeb  in  tbe  J^igljt  of  Elizabeth  tlje 
3©ife5  fo:  Cerm  of  btt  Stiff  bp  tlje  fixff  Setter^  $ateht0,  tlje  <®ueenbp  tbe 

Dd  2  or  bee 
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other  iaib  Hctterj*  ^atcnty  &tD  ttcmife  t|je  faid  mentioned  iSpilte  to  the  fata 
Elizabeth,  and  to  J)ec  faid  ,&on£,  Humfrey  and  Roger  Holman,  one  after 
another  ioi  Htff,  and  thai  fino  the  laid  frcond  Hettcru  JDatcnt**,  toitfj  H$ect* 
tal  of  the  foaticc  €ftate  Of  Elizabeth,  and  tljat  fhc  bad  lurrend?ed  totum  jus, 
Sec.  (a.tf  befo?r)  and  in  Conttdeiation  of  ttje  faiD  Surrender  bid  Ocmifc  rtje 
fame  of  nem  to  ber,  ana  bee  fain  tmo  &oii#,  one  after  another  prout;  anb 
jhep  ind,  that  tf)c  faid  fecond  ©emife  ttiatf  made  and  bad  mitb  tt>e  Sfiffeitt  of 
judgroeoL.  t be' fata  Holtnan  ber  ^utfband,   ano  that  he  pa pes  rijr  fine  of  20  £obIc£ 

mentioned  in  the  fata  Setters  g>atent£,  ano  tfyat  botb  the  <&cfenbant£  did 
agree,  and  Claim  up  the  lattec  ©enufe  &  ft  &c.  thereupon  after  fome  3ftt« 
gument,  Subgment  matf  giben  fo?  the  paitttiff,  tohcrtof  tbe  £erjeant£ 
pnnctpallp  made  thtss  fleafou,  that  the  IjjMuSbanb  coulb  not  fie  faio  to  furctn* 
oer  to  the  (Queen  But  bp  ftecojb,  robereajf*  hisf  3tfTent  toa$  not  of  *5eco?ft, 
but  m$  a  €hiiig  dehors  a£  it  toa£  founb  ftp  the  3furp.  Sluflice  Hutton  tjtlti, 
that  atf  it  toa£  put  in  Sflues  it  muff  be  unoerftooti  of  an  actual  Surrender,, 
ttjhereaj*  thi?  mag  but  a  jfeurcender  in  Sato  at  the  moil.  , 

Mo.  4u-  1  Co.  sj.    .  25ut  that  that  mobeb  [mt}  p?ineipallp  ma£  tht^  that  tbe  0[fltie  bib  im* 
poit.  113.  po^ts  and  fo  the  <&ueen  in  bet  ftccital  anb  confiberation  botbT  cjcp?cr0  anb 

(OnfcibCj  that  tbe  whole  dilate  of  Elizabeth  iajajsf  furrrnb?eb,  tljati?,  totalJp 
furrendjed  anb  ejetimt,  fo  a&  it  fljoulo  be  in  |)cr  obfolute  JDutocr  to  mafic  a 
neto jDctmre  perfect  anb  permanent;  tohcrca#  here,  if  the  frconb  £eafe  haB 
been  made  to  tfje  ^upbanb  anb  3©ife  both,  o£  it  ma£  but  to  her  alone,  pet 
mo.  637.  Upon  b»0  'Dcatk  |&e  migjt  babe  claimed  again  bp  Ijer  old  €ernv 

co  l  44.  b.  Hu«.8.      3mb  tberefo?e3if  tfje  fting  tooulb  mofct  ttje  lifte  Recital,  anb  Confederation 
}U?j.b.  of  a  Surrender  of  totum  ftatum,  anb  the  Surrender  indeed  ma#  upon  Con- 

dition rebocable,  the  nem  oSffate  mould  be  boid,  a£  in  deceit  of  the  fting, 
lihe  the  Cafe  upon  the  Statute  of  %z  H.  8.  of  Eeafe^,  a  Surrender  conditio? 
t  Co.  94.  a.  nal  mill  not  be  toitbin  thf  Ham  to  mabe  good  a  neto  Hcafe.  2lnd  fee  Barwick's 

Cafe,  mtjere  a  pretended  tooid  leaft  mao  furrenb^cb  to  tfjc  <©uecn5  and  fljes 
in  ConOderatton  of  the  &umnbcc  of  the  Settee^,  3&atent£,  anb  of  the  ^>tate 
that  he  held  bp  them*  made  a  neto  Eeafc*  and  it  majr  adjudged  boid,  not 
becaufe  it  toag  untrue  in  Wa&,  but  becaufe  it  ma  ft  untrue  in  Cffe<ts  tbc 
<Guccn  meaning  to  tafte  in  fuch  an  €ffate  a£  ma£  in  ^heto. 

9l3tttgi  am  of  Opinion,  that  if  tlje  HingmaRe  a  nctuScafe  to  bM  P?trent 
tteffee,  in  Confiiiei.Hion  of  the  fame  Surrender  of  the  fo?raer8  that  thi£  milt 
»o Co. 67. ».  3Cr.3i^e  ffenrip  gopdi  bp  tlje  Surrender  in$am»    3tnb if  0  fll§au  mill  bsnp  t#e 
Surrender  He  map  demur  in  Ham  upon  u,  becaufe  it  appear^  to  tfjc  Cour^ 
« in«  3  a  tbat  tbe  Seceptaiice  of  a  nem  tteafe  U  a  ^urrenber  of  tlje  <£ld.    3fihb  if  aft 

cSffatc  be  made  to  a  &$an'0  HDife  de  novo,  it  i£  not  neceffarp  to  aberr  fji^ 
3CfTent,  fo:  it  Defitf  'till  be  diffrnt  ,•  but  in  x%i$  Cafe  an  3IT*nt  isf  nreeffarp, 
becaufe  tfjc  3$tfe  had  an  <£ffatc  before,  tohich  cannot  be  bibeffeb,  but  bp  |ji^ 
SCffcnt  to  the  latter  <£fiatc. 

(  2j8  )  Pis  verfus  Lovell. 

Mich.  15  Jae.  Rot.  6j9. 


Hfii.  i00£.WM 


Jie ;the  Shfojmcr  fjab  a  ©erdi$  fo?  tjhe  fttng  and  bimfelf,  ogatnft  £>it Fran* 

jjc.i.itormatidn  tor    \     cjs  Lovell,  Ivp  ^ufojmation  in  the  Common  ^ilcajsf,  fo?  ttoo  ^und?eb  anb 

Sommo.fiiate       ^bJentp  ^>ound^3  fo?  #le^en  fl^ontbs  3(lbfence  from  tbe  mn&fr    &m  in  3fit* 

reft  of  judgment  Achow  mobedj  that  the  <§nfe?hiation  lap  not  in  the  Com* 

i;Eiii.c.6.  mon  g>icay3  but  tua£  bp  tfje  crp?efjfif  Setters  in  tge^tat.  28  Eliz.  rrffroincb 

to  tbe  Jiing'jtf  lEtnch  onlp,  toith.afl  Ijcp?efj3t  ^egatibc,  a«b  not  clfemhcre. 

c.i  n.tfi.2.Foa«'»     CijM  €rception  tooh  life  from  a  Conee^tt  of  £ie  JBdwtrd  Coke's  in  Fofter's 

Cife  mft*> lib-  "•  bjherc,  after  fome€pns^refoibe&,.  be  faptf,  tljat  it  roaj*  toell 

oi&«*crtiea,  but  doth  not  fan  bp  tobom  (but  3  take  it  bp  fiimfelf)  that  tbe 

4U.8.  ^tat.  28  Eliz.  had  reffraineb  the  Bixionnct  onlp  to  tbe  Um%'0  SEencb,   and 

fo  fje  dorb  botfj  eucludt  tf)c  Common  |)ieaj?,  and  (gjCtheejuei:.    hereupon  tge 

Court  toon  C.ime,  and  fpabe  publicHlpiu  it,  Hurton,  Warburton,  and  mp  fetf, 

(Winch  being  then  fich )  and  toe  all  agreed  clearlp,  tljat  tbeS|nfo?mation  did 

iucll  lie  in  the  Common  piea0,  ano  that  the  controrp  Opinion  ti>a£  an  ^rro?5 

fpiinging  cut  of  tfjc  common  miffahing  of  a  Sam  bp  clcabtng  too  much  to 

4  t&e 
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Waterer  verf.  £ 

Freeman.  \  *°$ 


tl\t  Ulom,  anb  not  obferbing  rljc  intent  anb  gleaning  of  tfte  JUto.  tfoj 
firH  it  ij^tlf  ar.  t^at  tlje  .^tarutc  2;  Eliz.  gibe?  t^c  itcn*c^i^  upon  tic cufancp, 
One  fo?  tfte<©uccn  alone  by  ginbtctment  (anb  that  Coke  confrffetft  in  tfte  fame 
Caff)  nn6  teat  appears  op  tfte  tfloufe  tftat  abmita  £>nbmiflicn  before  3ub& 
meat  02  upon  Arraignment  before  'JufiiccS  of  <©pet  anb  €ctmincc  of  ^cr^c, 
anb  jBoabbcltbcrp,  nub  before  Sufticcjtf  of  #cacci  tfte  otftcr 10  bp  Action  of 
©ebtt#laint,  23iH  oj  gjnfo?manon  in  anp  tfonrt  of  £ecd2d,  fo?  tfte  4B«cen, 
toe  3(nfo?mer  anb  $00?  y.fi  ftere  it  iS  clc ar,  that  tfte  3inte?»ucr  is*  cnablcb  in 
tfte  Courts  Bp  tftat  £tat.  noto  tfte  £tat.  of  28  Eliz.  toas  mabe  onlp  fo*  the 
benefit  of  tfte  «&uecn  in  tfte  p?oper  J>uits  bp  Sinbictment,  anb  tftat  Coke 
ftimfelf  in  Fofter's  Cafe,  foh  60.  confeffetft  toaS  refoltoeb,  nub  tfterrfose  tfte 
iteo-'D  Onbiamcnt)  is  founb  almofi  in  cberp  Claufc  of  tftat  £>tat.  anb  that 
tfte  Statute  toas  tnabc  onlp  fo?  tfte  <©ueen,  anb  fo?  fter  Sinbictmcnts.  <0b^ 
fectc  all  the  tflaufcS.  tpirfi,  fraudulent  CcnbepanccS  are  madenoid,  a$  a* 
gainfi  tfte  <0uecn.  £ccon«>tp»  that  all  Conductions  Iftoll  be  certified  into  tfte 
<£;r:cftcnuer,  to  mane  $?occfS  fo?  tfte  <©ueen.  €ftirblp,  tften  follotos  tfte 
Clanfe  tftat  etoecp  Conbiction  ftereaftcr  u)all  be  in  toe  fcing'S  13encft,  0?  tfte 
Afltte  of  43oai=b{Uberp,  anb  not  elfetofterr .  €fte  fl^eaning  of  tofticft  Ctaufe 
10  tftat  tfte  ^inbionienis  fo?  tfte  <©uecn  ftet  fclf  (ball  be  tftere,  anb  not  be* 
fo?e  Suffices  of  $ea«,  as  ftp  23  Eliz.  it  nuift  be;  tofticft  toas  tfte  ftcafon  of 
tfte  ^cgatibe  (not  elfetoftereO  Anb  note,  tftat  this  Claijfe  bib  not  gibe  unto 
tfte  <©Heen  anp  ncto  f  o?raof  Conbiaion  bp  Action  of  ©ebt,  0?  Supination 
fo?  ftrr  fclf  alone,  fo?  oftertoardS  tfte  <&tat.  2;  Eliz.  toaS  mabe  fog  tftat  f&ur* 
pefe .  €ften  tfte  fourtft  Claufc  is,  tftat  cberp  flreufant  bcfo?e  conbiaed  gene? 
raflp  Ojall  toitftewi  anp  otfter  Snoictment,  mfticft  fftctos  plainly,  tftat  all  r** 
fpraeb  gnbittmenttf,  anb  Conbittionsf  tftereupon,  anb  fo  y,  6,  &  7  eionfetf* 
3£nb  lajllp,  tfte  eiefttft  Claufe,  tofticft  gibfiS  tfte  ncto .f  o;m  of  tfonbittion,  bp 
Snbiamerit  anb  #?odaination.  j^eitftfE  i0  it  probable,  tftat  tfte  5£ato£  tftat 
to'ew  fftarpeb,  anb  abbeb  from  €imr,  ftoulft  purpofe  to  fljojten,  0?  biminiOj 
tfte  2l9eanS  of  puniffting  tfte  iHecufant ;  anb  tfte  practice  ftatft  been  aftoap^  a» 
gainft  it.  Anb  Coke  ftimfelf  in  tftat  Cafe  eonfeffetft,  fol.  tftat  tfte  Snfojtmr 
man  fue  in  tfte  fting'tf  T5tncft  ftill,  anb  tftat  bp  fp?ce  of  tfte  Statute  2;.  as 
fte  migftt  befo?e»  ^obj  it  is!  clear,  tftat  if  a  Sl^an  at  tfte  mabing  of  28  ftan 
been  conbitteb  of  Jletufoncp,  bp  anp  otfter  S^canief  tftanbp  ,3Inbiamenti  fte 
ftab  not  been  bounbbp  tftat  Sato  to  pap  tfte  20  ^ftilltng^  a  fl^ontb  from  tfte 
Conbittion,  anb  if  a  2$an  be  noto  rdttbirteb  in  tfte  Hing'iS  25encft  bp  fnbia= 
inent,  02  otftertoife,  fte  cannot  Be  p?oclaimeb,  no>  otftertoife  ht#  $enaltp  run 
bn,  fo?  it  is  not  toitftin  tfte  8  claufe  of  tftat  lata  of  Conbiaion  Bp  $Ww? 
mattoft. 

(  279  )  Waterer  verfus. Freeman. 

Mich,  if  Jac.  Roc.  1941. 

WAterer  bjoitgftt  an  Action  of  tfte  Care  againfi  Freeman,  anb  beclareb,  wwa.  . 

tftat  tfte  ©efenbant  ftab  fneb  out  at  Weftm.  a  Fieri  fac.  upon  a  3flubg.  tfXS 
ment  ginen  againfi  ftim  fo?  tfte  ©efenbant,  fo?  a  €refpafs  in  Oxfordfhire,  in  ^-  ■  Ron.  u.  l0^. 
tfte  Jting'S  23eHcft  to  tfte  &ftetiff$  of  Oxfordfhire,  tofto  bp  bcrtuc  tftereof,  ^r^1'  ?{!?   , 
tooft  <0oobS  of  tfte  ^laintifF  to  tfte  ©aluc  of  tfte  damage,  anb  fo  mabe  ftts 
fietnrn   anb  tftat  tfte  <©oob$f  remaineb  in  ftiS  ©anbs  pro  defe6tu  emptoris,anb 
tftat  the  ©efenbant  toell  linotoing  tftis   (to  tfte  Sfntent  to  ber  anb  boublc 
cftargc  ftimj  aftertoarbS  bib  fue  out  anotfter  Fieri  fac.  to  tfte  fame  &fteriff,  ™ft£S* 
anb  beltbereb  it  to  ftim  to  Be  erecutcb,  tofto  bib  tftereupon  lebp  tfte  aponep  of 
orftcr  <©oobs  of  tfte  plaintiff  anb  paib  it  obec  to  tfte  ©efenbont,  tofterrbp 
tfte  noto  plaintiff  toajtf  bouble  cftartjeb;  toftereupon  tfte  ©efenbant  plcabeb 
not  aBuiltp,  anb  it  toa3  fouub  againfi  ftim. 

3$oto  Harris  moved  in  Arrefi  of  3(ubgmcnt,  tftat  tfte  Action  tooulb  not  he,  3  Oo.sjS. 
being  fo:  a  legal  £iiit,  bp  tfte  g>artp  intcrefleb  ftimfelf,  tftougft  tfte  Caufe  of 
Action  toere  falfe,  anb  fo  bnoton  to  tfte  $>artp  ftimfelf,  anb  ciceb  to  ftis  ^ur* 
pofc  2  R.  %■  ?.  9.  s  E-  4-  i26-  *  2I  E  4  "•  Chibborn  argueb  to  tfte  COnttarp, 
anb  ctteb  Gerard  anb  Dickenfbn,  Col.  4.  tftat  it  i.tf  Actionable  if  S\  P?etenb  a 
€itlc  to  anotfter  Sinn's  Snnb,  tftougft  it  be  fo?  inp  felf,  if  1  hnqto  it  err* 

tainlp 
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-  Speake  verf. 

*0&  Richards. 


[ami}}  to  be  falfe,  alfo  rjc  citeb  M.  4;  &  44  Eliz.  Bray  verfus  Partrige  in  B.  le 
Roy  Action  upon  trjt  Cafe,  fo?  Cuing  in  toe  spiritual  Court  fo?  Cptheg,  a* 
ico.  133,134.  gainfi  a  Competition  maDe  bp  hnnfclf.  3ilnb  a  like  M-  4  Jac.  6p  ttjc  inbp 
Waterhoufe  agninft  Moodie  foi  a  Jsuit  in  rile  ^piritnal  Court  fo?  <€ptl}c£  of 
*  But  giuare  foi -Moci  £ree£  not  'Cpthablr.  *  23ut  note,  tfjat  Gerard's  Cafe  ig  not  of  a  £>uit  in 
ttatW*w  mc'  Court,  but  of  iDIe  Speech,  anD  otijer  ttoo  Cafe£  are  of  ^uitg  Coram  non  Ju- 
Tythes  as  a  "Farmer  dice,  anB  fo  no  legal  iio2  jujl  ^utttf  in  (grfftt.  d&ee  8  E.  4-tlje  lifte  in  jpo?m  ag 
woSdchurihTRenr,  Buckley  anb  Wood's  Cafe,  if  one  bp  25M  in  the  £tar:€fiamber,  mill  charge 
ruch  an  Aaion  upon  another  toitl)  |iitacp,  o?  jfelonp,  anD  both  plaintiff  anb  v&cfenbant  arepu* 
lnhereupoThebd°emur.'  *»*$*&  b$  finance  of  tab}  bp  ^Amerciament,  ag  mell  fo?  falfe  ©cfcncc,  a<£ 
red,  a,,d  the  Court  falfe  Complaint.  Sfliib  bp  line  fteafon,  he  that  tfjoulb  befenb  a  £uit  untuft» 
annidfo1tVhetteAdawit)n-  *P  againff  i)i£  iinotolcbgf,  ffroujb  be  fubjett  to  an  ^fiction  of  the  <JTafc    Vide 

out   any  farther  pro-   ReflduUtTi  infra.   266. 
ceeding.    4  Co.  14.  b. 

iCr-67'-  (260)  Speake  veffus  Richards.    Debt. 

Tr.  if  jac.  Roc.  1968. 

Midd.  TJUgh  Speake  bjought  an  suction  of  i©ebt  of  y 2;  3&ounbg  17  Shilling!*  a* 

Dt°bT"gainft  a  sheriff  Jtl  gainfi  Edward  Richards,  late  i^igh  d&f|criff  of  tfje  Countp  of  Southamp- 
for  Money  taken  in  ton,  aiib  DeclareD,  that  one  Paramour  anD  others  lucre  botinb  bp  Kecognis 

Sre°dn'acronjt40  5anCE  iH  &bavct*V  in  2°°s  $ounb£  to  the  $laintiff,anb  that  after  other  ^20* 

Hutt.  n.   Noy.  zz.  telg  anb  gjubgmrnt  10  Julii  14  Jac.  the  plaintiff  fucb  a  Levari  fae.  to  the  2Pe? 

Xzi°' JMe'{meRo'ca'ie'  frnbant,  returnable  is  Mich,  toljich  toag  bclibereb  1  Aug.  tohereupon  the  ©e» 

Moor  f.  885.  Brown)!  fcnbaiit  Iebieb  cfje  ^um,  anb  at  tfje  ®ap  rcturneb  that  ije  hab  Iebieb  the  fame 

i.  r.  si.  181.  winch,  ^um,  Quos  paratos  habeo,  anb  pet  bib  not  betibcr  it  in  Court,  per  quod,  &c. 

t-nt.304.30j.Noy.14  €{je  ©cfenbant  quoad  308  pleabeb  nihil  debet,  thereupon  the  paintiff  toofe 

Sffue,  anb  ag  to  the  Heft  be  pleabjf,  that  after  the  iffuing  of  the  i©?it,  anb 

befo?c  the  fficturu.  fcil.  ;n  Aug.  he  bib  pap4  %to  the  plaintiff  the  fame  £um, 

tohereupon  t&c  plaintiff,  bp  hi£  Sfiequittancc  tfje  fame  3^ap  reciting  that  he 

hab  rcccibcb  if,  bib  acquit  him  of  it 5  thereupon  the  plaintiff  bcinurrcb  in 

Lam. 

rv.  car.  2.97.  Hmt.      ^h^  6cft  ^ucftion  in  ifji^f  Cafe  toa0,  tohfthcr  the  Action  of  3£ebt  tooulb 

31.  Accord.  539-  Jon.  jte>  becoufe  tt)czc  Voa0  no  Contract  bettneen  the  plaintiff  anb  the  £l)friff. 

Sni.  j^'oet  br.178.  23nt  that  toa^  refolbco  bp  tl;e  Court  that  it  tooulb  lie  j  fo?  though  there  toere 

no  actual  Contract,   yet  there  toftjS  a  hinb  of  Contract  in  Sato,  fo  it  i&  ex 

quad  eomra&u.    3llnD  thcrcfo?e  upon  ©amagesi  rerobcreb  in  an  Action  of 

<&rcfpaf£,  trie  plaintiff  (hall  habe  an  Action  of.  ©ebt;    anb  bp  the  fame 

SSfafon  tohen  rhe  S^onep  i&  Iebieb  bp  the  Sheriff,  fo  ag  tlje  Action  ceafeth  a* 

gainft  tlje  ©cfenbant,  tfje  fame  Action  i$  ipfo  fafto  bp  Sato  traniSferreb  to  the 

Sheriff,  Dating  both  the  Stu&gmrnt  to  mafte  it  a  vDcbt,  a^  bcfo?e,  anb  the 

iCr.j-40.  SctoP  t0  ll,aKc  him  Sfinfrocrable,  like  unto  the  Cafe  of  1  H.  7.  of  a€allp  bess 

litercb  to  tfje  Cuftomer,  a^  foon  a^  2J9onep  come-s?  into  hi£  ^anb^f  h^  ij* 

mabc  a  ©ebto?.    Quaere,  if  an  Action  of  sDcbt  map  not  be  hab  againff  the 

s  Go.  41.  b.  u  Co.     egfecuto?  ag  a  p?incipal  sDebto?,  beclaring  of  a  Devastavit  bp  him.    ZPebt 

svd  a,o7Falm  z8°'    Iil*  ou  Co?po?ationtf  fo?  the  \0enaltie^  fojfeiteb  upon  their  Sato^,  fo  fo?  %* 

mercianunt^  in  tfje  Court  25aron£,  f 0  n  H.  7. 14.  fo?  7,  $ounb£  fo?fciture, 

a  cro.  ju,  .  upon  a  Cujloiu  fo?  ^ouub^cach,  &  34  H.  6.  3|6.  &  9  E.  4.  jo.    %t  i$  hdben 

tftat  upon  fuch  lettcjf  bp  the  Sheriff,  appearing  upon  Jleco?b,  tlje  Court 

map  atoacb  a  Diftringas,  o?  t|e  ^artp  map  gate  a  Fieri  fac.  o?  Elegit  againft 

the  ^hctiff  to  Ictp  a£  much  Of  h'Sf  Oton,  fee  Mich.  8  H.  8.  Reports,  Crooke 

187.  O.  N.  in  the  €rc!jcquer,  maftcjaf  tfje  Sheriff  ©cbto?  to  the  fiing,   anb 

the  ©cbto?  Dimfclf  ©ebtoj  to  the  ^henff.    3Cnb  though  an  Action  of  %t* 

count  toilliie  p?ope-rlp  in  tftijs  Cafe,  pet  the  fame  Cafe  toil!  manp  timers 

bear  both  ^aion^,  though  the  2$onrp  be  receibcb  per  auter  mains,  0?  the  line. 

23ut  then  tlje  Action  of  Account  ig  neceffarp,  tofjen  the  firft  Receipt  ab  initio 

toa^  birrttrb  to  a  S!?erchanDi3ing,  tohifh  maftcsf  Hnccrtaintp  of  tlje  neat  He* 

main  'tiff  SUccount  SniftjeD ;  0?  tohece  a  Sl9au  ig  chargcb  ag  23apltff  of  0  99a* 

no?,  0?  the  iihe,  toherenpon  tlje  Ccrtaintp  of  l)ig  ficccipt  appear^  not  'till  311c* 

taunt  $   prt  eteu  in  tlje  Cafe  of  £©emjaubi$ing  an  Section  of  ^tbt  toill  lie 

fo? 


, 


Cranky  verf.  ? 
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fo:  tin  M>nnvM  tcccibcd  befo;c  tljc  fi^erchandi^c,    pea  and  after  tlje  SIT^ErcI)an= 

diVc,  fa;  (o  much  as  Sic  ftartj  not  fo  imploped  ;  ana  tbcrcto;c  if  §  DcIiDcr  an  Dy.^.a.  zCr.ss/. 

io'o  pounds  to  one  fo  buy  Cattle,  ana  if  be  bruab)  50  founds  of  it  in  Cattle,  ^el-  ** 

and  'J  bjing  an  Action  of  ©ebt  fo:  all,  31  ffjall  be  barreb  in  that  SEaion  fo; 

rbe  Stponcp  Dcfiotocd,  and  Charges,  fc.  IJut  fo;  tlje  iJcft  31  fljaH  iaccobcr.        , 

3Liiot«cr    §Doiut    ivta0  urged  fo;   the  plaintiff,    that    the   defendant's  Efop'pei  requires  * 
plea  to  "rise  308,  lib.  nihil  debec  mas  nought,  becaufc  it  roaS  Direalp  Contrary  KeUeri 
to  bis  Return  of  f?eco;d  ;  bur  that  toas  anlbm-cd,  that  (nice  thep  babe  not  re* 
lied  upon  the  <£ffoppcl,  but  tafcen  SlTm*,  tliat  could  gibe  him  no  3£dtoantagc.  Pai.  182.. 

3fi  third  ^oinr  tuas  urged  fo?  the  plaintiff,  that  fincc  the  ©cfenDant  bp 
his  ftcturn  made  15  Mich  had  charged  bimfclf  &>it!)  the  tobolc  gj^onep  parat' 
tijen  to  be  DehPercd  to  tlje  plaintiff,  he  cannot  nom  fap,  tljat  it  ruaS  paid 
and  accjuitred  bcfo;c. 

31lio  before  the  Return  of  the  i©;it,  he  toaS  not  ©ebro;  to  the  plaintiff,  ReI"fe  to  the  sheriff 
and  therefore  0  firfrafe  to  him  luas  boib  ;  fo  upon  SinBioEmeitt  bp  Confpiracp  ^  DebMs'"f  »adter 
ilclcafe  befo:e  Acquittal  toill  be  boid.  93 tit  tljiS  the  Court  adjudged  fa:  the  g°°<*-  Pot»«7.L3 
©efcndanr,  fo:  as  foon  as  the  Stfonep  teas  received  bp  the  Sheriff  tjc  ujas  ?*°"  Mo-*68-  Maich 
p:efcntlp  ©ebro;  to  the  plaintiff,  and  rcicafablc,  and  fincc  he  bath  by  fyi$ 
©cmurrrr  coafeffed  IjiS  Acquittance,  r|jc  Court  tan  neber  gioe  Sfubgment 
foL:  him  upon  pretence  of  tijis  i£fioppcL 

23ut  nott)  9;  mobe  a  vDuejiion,  if  a  sheriff  babing  a  Fieri  facias  0;  Capias  ploW£J- 1 87.  fa'. 
ad  fatisfaciendum  vay  the  plaintiff  b^  ffl^oncp  of  fttS  OttJU,  blether  |e  map 
noto  lebp  the  Sfl^oiup  of  tfyz  ©cfenbaut  after. 

(  261  )  Cranley  verfus  Kingfwell.     Replevin. 

Pafch.  if  Jac.  Rot.  710. 

CRanley  brought  a  UScplcbin  againff  Kingfwell  fo;  rafting  l)i0  Coto  at  LiiT.  Southampton. 
in  quodain  loco,  fee.    the  Defendant  aPoiDcd  becaufc  that  gplace    (inter  R«TU°rvte  rewired 
alia)  ruas  bolDcn  of  him  as  of  iji£  Si?  a  no;  of  Liff.  bp  20  Shillings  iilent  at  at  the  Day  °f  ?*y- 
Mich,  and  our  Lady-day,  and  becaufc  €cn  Shillings  ^0  DefjinD  at  our  Lady  ™ec7heTor'dthlnay  af$ 
Ann.  14.  h^  Diftrainrb ;   the  plaintiff  mahing  ftimfelf  tenant  to  the  Sana  'train  without  a  Per- 
pleads,  that  the  fame  Lady-day  beroaS  before  &unstti'3  andfo  continued,  tic.  f3n  M^cafe"""" 
upon  |Dart  of  the  Hand  fo  boiden,  and  offered  to  pap  the  lilenc  to  the  ©efens  i-W.iMiisr.'Noy" 
Dnnt,  but  neither  he.  nor  anp  Q5odp  fo;  t^im,  luaS  there  to  receibe  it^  anb  w'inchCEnL'  zoz' a 
that  it  rnas  neber  after  Demanded  of  him.    ^he  defendant  rejoins,    tljat  Mo.  gg'j. nt' 
after  the  fame  f  caff,  and  before  tlje  ^ifirefS,  he  Did  Demand  the  H?ent  at  a 
3Dar:  of  the  2anD  fo  golden,  and  tljat  becaufc  it  toas  not  paid,  he  biffraineD. 

thereupon  the  plaintiff  DemurreD  in  flata,  and  Sludtfment  mas  giben 
fo:  the  iDotnant.  fo;  it  toaS  clear,  fieff,  that  the  ilent  remains  due  ftilf, 
and  the  IScnt  is  not  a  ©utp  ^crfonal,  as  i0  a  homage  VDhich  mulr  be  be? 
mandeD  of  the  ^erfon.  3£lfo,  the  Cender  is  not  material  in  tfjiS  Cafe,  be* 
caufe  the  demand  muff  p:oceeD,  and  tlje  Slffuc  mujl  be  tafeen  upon  tfjat  i 
fo;,  if  there  be  no  Remand  there  can  be  no  ©amage  required. 

^otD  the  ©ifircfs  is  both  a  ©emand  and  a  ©ifxrefs,   and  if  the  tenant  Hntt.aj.  Co.l.  i4+. 
be  there  and  offer  the  dent,  he  map  not  ©ifirain,  and  thercfo;e  the  U5ent  be*  |"2  7^3°;  \^  £™- 
ingbue,  and  the  Hand  anfluerable,  Ije  map  demand  it  mhen  he  toill  at  the  Hutc.  u'4.  scV.  61$. 
%ano.    05ut  tol/crc  a  |3enaltp  0:  0e=cnttp  is  joined  to  the  thing,  there  pou 
cannot  tahc  2£dbantagc  of  the  #ain  01  jf o;fciture5  toithout  a  ©cmanb  at  the 
berp  Cime  p;efirt.  3finb'  rtjc  Sl9ifch>ef  mere  great,  fo?  bp  this  Conceit,  if  the 
So;d  did  not  demand  his  ftent  at  the  Uerp  ©ap,   he  fhould  neber  ©iftrain 
after,  toithotit  an  aaual  demand  of  the  f>erfon  of  hi^  tenant.    23ut  if  the 
tenant  tenber  f)i£  Sent  at  the  3?ap,  0;  after  to  the  fJerfoh  of  hiS  1to;D,  and 
hercfufeit,  S  am  of  Opinion,  that  he  fball  not  after  dilrrain   toitbout  a  co.  l.  i+4.a.  in.  b. 
©emaub  of  tlje  ^crfon  of  t(i0  Ccnant,    23ut  the  Cafe  of  aflent  feeb  Maunds 
Cafe,  Coke  lib.  7. 29.  Differs,  fo;  there  if  the  Kent  be  not  demanded  at  the  Ro-2-  Ab. +Z8. 
©ap,  it  niuft  after  be  demanded  of  the  perfon,  fo;  there  is  no  HlcmeDp  fo? 
that  Sent,  but  an  %m^e,    |3oid  a  ©iffcifo;,  a  a^an  cannot  be,  no;  ©amogc£ 
laid  upon  lju»n  mitljout  a  milful  fault. 


Browne 


zoS 


Browne  verf. 
Dunnery. 


Replevin.  (  262  )  Browne  ve'rfus  Dunnery, 

Tr.  1  j  Jac.  Roc. 


Waller. 

oluuc. 

Rent  granted  wirh  a 


BRowne  ^SaidfifT  ngatnfi  Dunnery,  fo?  taking  fti0  <Coin.S,  firff  Sept.  i4 
at  Old  Sudbury  •    tfte  ©efendant  niancS  Cognisance  as  TSapliff  to  K 


Jac. 

Diftrefs,^/^jf/arej»f.  garet  Waller,  3iiDmUi!ltrarar  Of  Roberc  Waller,    anD  ItjctBjBf^  tftat  Ojic  Warner 
KdSS""  an  ttasf  ffisca  of  tlje  Hand,  ana  granted  a  itcut  of  6  founds  out  of  it  to  the 

i  Brni.  171.  Hotr.23.  fame  Robert   Waller  anD  Margaret,  fo?  tfte  Slifc  Of  Margaret,  papablc  at  Mi- 
^°ki?87r  tllr  °o"  chaelmas  anD  our  Lady-day,  0?  inirfcin  Sen  ©aps"  after.     Jnd  further  granted. 


U.C  Ljuuu  lunu  ex.  luuui,    ii  iiiuuiu  ui  »uu»ui  i«i    v^ufci   uiiu  y*s>  *<f  in,    iu  uuiltUh 

ana  Detain  until  the  faia  itcnt  anD  $ai.n  fftould  be  fntisSeD.  3finD  then  fftctos, 
that  S4-  founds;,  fo?  9  fcuhole  -$cars*  in  tftc  2ife  of  Robert  Waller,  .ended  at  tftc 
jp.eajt  of  Saint  Michael,  Ann.  13.  focrc  unpaiD,  and  tftat  therefore  fie  Diflrain* 
rD  fo?  tr,ciii,  bring  fo  behind.  €ftc  plaintiff  Denied  tfte  JbziUn  of  Warner, 
tuftich  liias  found  fo?  tlje  ©ef  entrant', 
CaL".  jn.a.  3  Cr.  $oiu  in  28trcfi  of  giuaginenr  it  tuas  excepted,  tftat  tftc  Sent  incurred  in 
79..  Ben.  i;S.  tfte  Sifc  of  Waller  dia  not  belong  to  tjcr^  as  S&dminittratrir,  but  a£  in  her 

ottni  Ctigftt. 

€0  itJtjict)  it  toas"  anfincrcd,  that  ftjc  might  inane  the  Biant  to  her  felt 
23ut  that  Sfinftocr  inoula  not  rrrbe,  fo?  then  fftc  muff  babe  pleaded  fo  as  to 
Co.  l.i 44,25i.  b.     b?ing  fjcr.  felf  initftin  tftc  <§tat.  of  32  H.  8.  to  diftrain  fo?  Arrearages  after 
tfte  <£ftatc  ended.    13ut  31  gabe  another  3finftorr,  tftat  Knee  it  appeal,  that 
Latch,  in.  fftc  migfjt  diftrain  in  her  otnn  ftigftt,  and  not  as  3&dminiftratrir,  tfte  <ffogni^ 

.  janre  migrjt  0and  tncil  a^  fjcr  S&ailiffj  and  the  reft  Sutplufagc  and  boid, 

p    ge  ,n   "'         Sdnotfjer  €rception  loa£,  tfjat  the  nincilcarjr  ftent  could  not  be  due  at  Mi- 
chaelmas, becaufe  of  the  10  ©op£  giben.    15ut  tfjat  ina£  anfinercd,   that  it 
ig  aberrcd,  tftat  tfte  toftole  flent  ina£  beftind  at  tfte  €imc  of  tfte  sDijirefjJ, 
bDfticft  \8a&  long  after. 
Demand  of  Pain.when     23 ut  tlje  great  <Srccption  \ssa$ ,  tftat  it  lua^  not  aberrcd,   tftat  tfte  Jtcnt 
co^lioi"  aHlut  lh   iua^  demanded  befoje  tfte  ©iffecfa  (a^  tftep  fap  it  ougftt  to  be  bit  tfte  crp?el# 
Caufe.)    l©ftereupon  fftefe  €:ftmg£  nuifir  be  agreed  clearlp,  tftat  tfte  Claufe 
cf  ©ifircf.sJ  i0  no  otfterinifc  to  be  ertended  tftcn  as  tfte  Ranter  gibc£  it  ^  and 
Hutt.114.  March.      tfterefo?e  if  fftc  Claufe  mere,  if  the  ftnit  be  beftind,  being  demanded  at  ana- 
cfr  4+ofViV<ia'RCr-  WW  f>Iace  beftdes  the  Hand,  o;  of  fti.tS  ^crfon,  tften  ftc  map  difirain  clcarln, 
264.  Z&0.618]  2R.  tl^cn  ftc  could  not  diftrain  Untftout  fucft  a  ©cniand  made  firlf,  fo?  there  tt}c 
467.  Mo.  883.  ©emand  i0  other  than  tfte  Earn  requires?.    23ut  infterc  tfte  €laufe  \0  no  mo??, 

but  if  tfte  licnt  be  behind  being  laVnfuUp  demanded,  tb\cn  fte  map  ©ifirain, 
it  i0  no  moje  than  the  2aU)  fpeafts?  j  and  tftcrcfo?e  tftc  ©ifftefe'  implping  a 
demand  and  ©ifiref0,  one  bcfo?e  anotljer,bp  (Operation  of  Sato,  fatt^fir^f  it. 
31!nd  fo  here  it  ttias?  adjudged  fo?  tftc  ©rfrndant,  23ut  if  fte  inould  ftabc  di* 
ftrained  fo:  tftc  $)ain,  he  mulf  ftabc  made  hi£  demand  artuallp  of  tfte  ftcnt 
Ant.to7.  7  co. is. b.  ^t  tfte  €uD  of  tfte  10  ©ap$f,  fo?  tftcn  rftat  grciu  due.  ^!nd  gi  am  of  <©pi^ 
uion,  tftat  he  nmfi  ftabc  made  another  Remand  of  tfte  ^ain  it  fclf,  (Quere 
fo2  tt^e  ^ifircfsS  toill  lerbe  fo?  demand  of  tftat)  tohitb  muff  be  after  tftat  i& 
grobjn  due,  inhich  is  not  'till  tftc  io  ©aps  be  incurred  ;  fo  tftat  i0  not  'till 
the  <£Iebcsuft  s^ap,  in  tftc  €nd  of  UJfticft  ©ap  S  t)olD  fte  mufi  demand  it,  fo? 
tftc  tdijole  ©ap  is  giben  to  tftc  $apet  initftout  fraction;  and  tftottgft  tfte 
•Claufe  of  ©iftrefS  be  not  fcberal,  one  fo?  ilent,  another  foj  tfjc  ^atn,  but  a0 
it  inerc  joint  fo?  both,  fo  as"  literallp  taben,  there  could  be  no  ©ilfrefs  fo? 
tlje  Kent  creept  there  fnere  alfo  a  ^ain  fo?feited,  and  ©ifirefs  fo?  botft;  pet 
tftc  labo  inill  Dibide  tftcm,  and  dtiiinguitb  tfteir  demands?  according  to  their 
$atures\ 


Madon 


Madoxwr/7?  Parkhurft  verfi  ~?  Michell  verfi  7  Parry  verf.  ? 

Young.         S  Powell.  $  Mortimer.      $  Paris.  5  20^ 


(  26  j  )  Madox  z/£r/«.j  Young.    Debt. 


upon  ic 
may 
d. 


MAdox  brought  an  Action  of  ZZcftt  againff  Young  late  Jmeriff  of  Berk-  ^rcape  °™  of 
(hire,  upon  a  3(uDgmcnt  of  €t)?ecfco?c  $oun&0  recobeicb  againff  one  a?  Defendant 
Gouge,  iDljeteupon  Ije  toa£  tahnt  in  <£recution  up  Capias  utlagatum,    toithin  plead  ?a/  tieJ  Recor 
the  year,  anD  cfcapeD.    <£he  ©cfenoant  plenbrb  nul  tie!  Hecojo  of  the  fleco;  An°« "» "sea .'«. 
bcrp  j  ttjc  plaintiff  Demurred,  conceir-ing  that  he  fijoulD  pleaD  nihil  debet. 
T5ut  'Judgment  toa£  giben  fo?  the  ©cfenoant.    jfoj  the  ©cfcnDant  map  in 
©cut  upon  an  <Sfeapf,  plead  nul  tiel  ilecojd. 

(  264  )  Parkhurft  verfus  Powell.    Cafe. 

Mich*  iy  Jac.  Rot. 

PArkhurft  brought  on  Action  of  tfje  Cafe  againft  Powell,  Fate  .-Sheriff  of  mw 
Denbighfliire,  and  declareo,  that  inhere  he  bad  recobcred  againll  one  Ri-  cSriSswia 'la- 
chard  Owen,  in  the  Common  $lea«j:  jfoptp  $ound£  ©cor,  (f  c.  ano  Owen  toast  ons.  Noy?  II  m-'" 
outlatocd.    €hat  the  £>lointiff  Dciidcrco  a  Cap.   utlagatum  againft  him  to  B.rowni-,R,-  «*•.  * 
tfje  ©cfcnOant,   then  Sheriff,   and  that  he  habing  been  in  his*  l^efeiiee  ™°' 
toould  not  arreft  Dim,  being  rrrjuircd,  ano  returned  the  I©2it  Noft  eft  inven- 
tus.   Upon  SlTuc  not  <l3uiitp,  it  voas  founD  again|t  the  ©efenDant.    3find  it  *Co-  '^ 
rjoajs?  mobcD  in  Strccft,  that  tl)i$  Action  fbould  not  babe  been  laib  in  Middle- 
fex,  becaufc  the  ffault,  toljici)  loag  trje  not  arrctfing  him,  toajsf  in  Denbigh-  March.  1?. 
fliire:   Set  ^Judgment  toa3  gifcen  fo?  trje  plaintiff,  fo?  tlje  falfe  fteturn, 
tohicb  10  in  the  Countp  of  Middlefex,  toa£  alfo  a  ii^ong ;  fo  the  plaintiff 
^att}  ht.o  Cljoice. 

(  26J  )  Michell  verfus  Mortimer.    Replevin. 

Mich.  15  Jac.  Rot.  727. 

Michell  brought  a  foeplebin  againff  Mortimer,  ano  ^fiffuc  toa£  tahen  tolje*  Ewfqiptfcn miflaid. 
thee  one  John  Michell,   ant)  all  tfiofe  toljofe  <£frate,,  $c.   had  ufed  to 
babe  Common  to?  all  their  23eaQ:j5  lebant  anD  coucbant  upon  a  a?cffuage, 
200  %ctc0  of  Sand,  00  of  Sl^roDotD,  anD  jp  of  ^afture,  in  four  CotonjS;  tfje 
3Iurp  finD.,  that  the  faio  Michell  toajf  fcifeD  of  the  fame  ^oiife,  ItanD,  S^ea* 
Doto,  ano  ^afture  in  the  fame  four  €oton#}  but  that  he  boo  &i£  Common  as? 
belonging  onlp  to  the  SSeffuage  ano  200  9£cre;gf  of  2anb,  20  of  Q£eaDoto,  anD  Pai.vo.  iCr.sjo, 
20  of  $affure  in  rtoo  of  the  €otons?3  anQ  not  to  the  0cR  ;  tobeteupon  Subg^  '6Crz  A3nd5!o'Ye1oy' 
ment  tons  giben  againll  the  plaintiff  ag  failing  in  fti£  p?cfcription.  si-  Ant.71,75. 

(  266  )  Parry  verfus  Paris.    Information. 

Pafch.  1  j  Jac.  Rot.  1781. 

PA.rry  infojmeb  againfi  Paris  fo?  #ou*rcuccnce,  the  ©efenbant  pleGbeb  ano*  Record  ftils  or not- 
thee  3(><fo?mation  in  tlje  <i5rchequer,  crlubiteo  there  28  April,  Anno  14. 
foj  the  fame  SUbfence,  upon  *3(Tiu  Nul  del  iacco?b  it  appeared,  that  the  Slnfoj* 
motion  in  the  <£cchci]uer  toasi  erhibiteb  29  Aprilis  in  the  fame  iear,  anb  toajtf 
fo?  the  S^attec  right,    ffltyzzewpon  3Iuofl>nfnt  toa£  giben  foj  tjjc  ©efenbont,  Ante-  n*> 


E  e  Welby 


2IO 


Wei  by  verf  ?  Norris  verf, 


Canning. 


Staps. 


C  267  ) 


Welby  verfus  Canning.     Scire  fac. 
Mich,  if  Jac.  Roc.  2617. 


Bail.  The  rendving 
ii«  Body   mull  bi 
•Accord,    and  how    it 
.mi  ft   be    done.     Mo. 
8S8.   1  Roll.   337-     z 
Ro.  <;y6.    Ant.  116. 
Winch.  41.   1  Lc.  S-- 


2  Cr. 
J34- 


109.   1  Ro. 


iCro.  16s. 
Winch.  ^^. 


1  Le.  58. 


gof  TT7EIby  fejoiigljt  a  Scire  fac.    ogaittft   Canning,    upon  a  TRccojjnijatlce  Of 
Sof    W    23ail  of  fir  JSJutiDrcD  anD  fiftp  |>aunD£  fo?  one  Davenant,  ana  ft)eto£, 
tfjaf  t)c  l)ao  Siuogment  Mich.  4  Jac.  againff  Davenant,  anD  that  {jc  DiD  neither 
rcnDer  fyig  HboDp,  no?  fattsfiebijJ  ©ebr.    €tje  ©efcnDant  pleaDeD,  ttjar  aftcc 
the  •J'uBgment,  fcil.  2;  Jac.  Anno  4.  Davenanc  came  into  Court  anD  renD?eD 
lyig  13oDp  to  tije  $?tfon  of  the  Fleet,  in  <£recution  anD  ©ifcharge  of  tyig 
23ail,  anD  tbat  tfye  plaintiff  DiD  refute  to  tafie  him  in  execution  •  an&  the 
plaintiff  DmicD  the  pielDing  of  bi£  liEobp,  anD  fo  an  Sffuc.    25ut  it  toag 
refoSaeD  bp  rljc  Court,  that  tt)i$  ioag  ill  pleaDeD,  fo;  the  $ie!Ding  of  big  3!6o* 
Dp  being  an  Siitt  in  Court,  anD  in  a  ^ifeftarge  of  fjijef  2$ail  b3$icb  i^ef  of  &ea 
toj&,  muff  be  it  fclf  of  £5eco?D,  anD  tberefo?e  ought  to  be  concIuDeD  prouc  pa- 
tet  per  record.  anD  that  tbe  other  $iea~u)ou!D  fiabe  been  Nul  tiel  Record.    23ut 
iutseca  in  tbig  Cafe  there  bsag  no  SSecojD  entrcD  of  it,  anD  pet  it  toag  p?o? 
bcD  bp  tfje  #atb  of  Calwick  tfjc  2iltto?nep,   anD  another  in  open.Court,  tbat 
Davenanc  came  tit  fo?  that  anD  other  Caufe£,  anD  ttasf  committeD  to  rjje  Fleet 
anD  after  fet  at  large.    3SnD  in  tfyig  Cafe  Dibcr£  $?cccDcnt0  toere  t&etocD  fo? 
the  manner  of  ttjc  €ntrp,  upon  tijc  pielDing  of  tfte  25oDp  upon  tbe  llBatl,  fcil. 
P.  12  H.  8.  Rot.  324.  &  P.  29  Eliz.  &  Tr.  20  E!iz.  Rot.  127.  between  Young  anD 
Tomfon  in  exonerationem  manucaptcrum  &  poftea,  becaufe  fje  b)a£  not  p:apcD  in 
execution  bp  the  $artp,    be  &a£  DifcfjatgeD.    Et  P.  6  Jac.  Rot.  10 y.  fucb  a 
fficlDing  of  tbe  "BoDp  \sag  entrcD  in  exonerationem  manucaptorum.    £>o  the 
true  fo?nt  ig, tfyat  tfie<£ntrp  be  mabc  of  iReco?D  of  the  pielDing  in  ^ifefjarge 
cf  the  ©ail.    25us  then  if  t!jc  plaintiff,  0?  big  2&tto?ncp  be  p?efenc,  |)e  muff 
mane  big  election  to  ta&e  him  in  execution  0?  to  refufe  fiim,  tthereof  <£ntrp 
alfa  ig  to  be  maDe.    25uf  (if  Jje  be  abfent)  tbe  $artp  p?efentlp  muff  not  be 
DifchargeD,  focaufe  tbe  3Eime  of  banging  him  in  ig  uncertain,  fo?  tftcp  res 
ccibe  Ijint,  if  be  be  b?ougb£  in  at  anp  €tme  befo?e  tbe  Scire  fac.  againfs:  the 
25ail,  0?  upon  the  SHeturn  of  it,  anD  tljercfoje  be  »nu|l  be  committeD,  tfjac 
tbe  partp  map  babe  €ime  fo?  bi^f  Election.    23ut  tben  mben  be  i0  commit* 
teD,  tbe  ^fei^,  bp  itule  of  Court  to  call  in  tbe^artp,  0?  bi^  5Etto?nep,  to 
tafee  o^  leabe  l)i>n,   anD  fo  to  enter  l)ig  Acceptance,  0?  ficfufal,  of  !Jleco?D. 
23ut  tbi^f  it  not  a  ju&irial  map,  fo?  if  tbe  plaintiff,  anD  tl)e  3Btto?nep  be 
botb  DeaD,  02  in  fucb  libe  Cafe,  tbere  muff  be  a  9J?can£  bp  ileco?b  to  infojee 
an  SflnfiDeti   toljicb  %  fuppofe  muff  be  bp  Scire  fac.  to  tbe  plaintiff,  0?  WS 
€recuto?jSf,  to  anftuer  mbetber  be  ttJtll  babe  bini  in  oBrecution  0?  not.    3!nD 
%  am  of  ©pinion,  tbat  tbougb  a  Sl^an  refufeD  tbu^  to  tafte  tjje  ^cfenDant 
tlyug  in  €recutiou  upon  t)ig  pielDing,  anD  that  cntreD  upon  iHeco?D,  pet  be 
map  after  taue  bi"1  °P  Capias  ad  fatisfaciendum,  fo?  it  ig  but  a  jFo?bearing 
fo?  tbe  €ime  to  receibe  him  upon  fytg  omn  <©ffer,  fo?  it  ig  not  a  denouncing 
0?  a  Heleaffng  of  fyig  omn  %tt  of  €jrecution,  toften  p  ffiall  fee  Caufe.    25ut 
the  p?incipal  Cafe  3  cnDeD  betroecn  the  ^artie?"  a?bitrablp,  anD  gabe  unto 
Welby  20  $ounD£  from  Canning  the  25ail,  anD  left  him  nebcrthelerg  §ig  &t* 
meDp  againff  Davenant  ti)e  $?inctpal,  fo?  bijS  toljole  ^uDsment,  bring  208 
^ounDsf. 
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corporations  have     tw  T°rris  nil&  Truffell  C^uarDian.s?,   anD  the  § eUomfSip  of  the  !©eaber£  of 

power  to  make  Laws,  J^^   Newbury,   b?ought  an  Action  of  ©fbt  of  fibe  ^ounD^f  againfi:  Staps, 

?hem%e!meca0re,   anD  DecIareD,  tfjac  ^Bueen  Elizabeth  inco?po?ateD  them  An.  44.  bp  that  jjame, 

Hurt.  y.  1  Roii.  364.  ana  ga\3e  them  ^oUJer  to  mabe  Sato^  rationi  confonas,  anD  not  Contrarp  to 

BrownL  i.r.  48.      t^t  Q^g  anD  ^tamr^  of  t})E  jiealm,  toitb  a  $?obtfo  to  the  fame  Effect ; 

anD  that  the  <©uecn  bp  the  fame  Hetter^  $afent£  DiD  o?Dain  fo?  her,   &er 

^eirsf  anD  J>ucceffo?£f,  t!)at  none  ffjoulb  ercrcife  tlje  €raDc  of  IBeatoing  mitb^ 

in  the  faiD  €oton,  ercept  be  mere  firff  aDmittcD  tfjereunto,  bp  tl)c  *0uarDi* 

an^  anD  ^ocietp  of  IBcaber^.    3£nD  tben  ujetc.s;  tfje  %&  of  19  H.  7.  anD  then 

that 
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that  tteo  dPmarDians,  ania  rgc  grrarcr  §dact  of  rrjc  jfcllotounp  of  i©eabeca  oia 
mafee  an  Romance,  that  no  ^crfon  ftjould  ufc  tlje  Cjid  Art  of  S^abino: 
toittjtn  the  faid  <3Toton,  crcept  t)c  tjaU  Been  an  Apprentice  to  the  Art  toiflun 
tlje  faia  <aEaton,  and  §aD  ufca  it  there  bp  tUt  Jbpare  of  fibe  Hear?  befo?e  ifyc 
(©finance,  o?  mere  admitted  Op  rtje  aSuatoian?  ana  f  elloteftjip,  upon  the 
f^ain  of  20  filling?  a  fi©ontfj.  Ana  then  fhcto?  ti)c  AUctoance  of  tlje  fame 
<©?oinancc  according  to  the  Sate  of  19  H.  7.  ana  that  one  of  tne  <©uardian?  »  Co. »+.  k 
gadc  Notice  of  it  to  tfyc  ©efeuoant.  And  then  u)ete?,  that  ti)c  SMcnDanc 
tjaD  ufea  the  girt,  (ft.  there,  op  tlje  £pace  of  fine  at£onth?  after,  toijerea?  fie 
|ad  not  been  an  Apprentice  there,  no?  ufed  ttjr  fame  Art  there  fibe  f  ear?  be* 
fore  the  ordinance,  no?  tea?  admitted,  ($c.  Againft  tije  faid  <©?oiuance  ana 
tfje  <©uccn'?  Setter?  patent?,  (|c.  €he  vDefendant  plead?  nihil  debet,  and 
it  teas  found  for  tlje  ^iaintiff?,  and  pet  judgment  tea?  giben  againfi  them 
quod  nihil  capiant  per  bre.  <€he  USeafon  of  tl)e  judgment  teerc  grof?  fau!t^ 
in  tfje  declaration. 

€t)e  firff,  €f)at  it  did  not  appear  that  the  Corporation  bib  conffff  of  tteo  pi*  sv-  » 
<®uardian?,  fo?  tfjere  tea?  no  more  declared,  but  that  thep  toere  incorporos 
ten  op  the$ame  of  Guardian?,  (|c.  tohich  map  be  more  than  ttoo,  ana  thep 
J}ab  omitted  the  Claufe  tofjerebp  ttjc  dumber  teas  appointed.  %  am  of  <&«  Ante  4 
pinion,  tfjat  tljep  needed  not  to  ffieto  bote  tfjep  toece  incorporated,  foj  the 
$ame  argue?  a  corporation,  a?  the  line  of  Citie?,  ana  tj)c  §Mea  nihil  debec 
(0?  tfje  line  J  require?  ^joof  of  it* 

23ut  the  teorff  fault  i?  in  the  Sato  it  felf,  for  it  erclude?  all  Apprentice? 
brought  up  in  rlje  Coton  it  felf,  after  the  Ordinance  made,  tohich  i?  abfurd; 
^ote  %  am  of  opinion,  tfjat  though  ^otoer  to  mahe  Sato?,  i?  giben  bp 
fpecial  Claufe  in  all  incorporation?,  pet  it  i?  needier?  ;  for  %  hold  it  to  be 
included  Op  Sato,  in  the  bcrp  3Cct  of  incorporating,  a?  i?  alfo  the  ^otoer  to 
fuc,  to  purcfiafe,  and  the  lifec  for,  a?  JHcafon  i?  giben  to  the  Natural  %o> 
ap  for  the  gotocrning  of  it,  fo  the  25odp  Corporate  mud  habe  Sato?  a?  a 
^oliticu  JHeafon  to  gobern  it,  but  thofe  Hate?  muff  eber  be  fubjea;  to  the  ges 
ncral  3ttato  of  ttie  iizalm  a?  fubordinate  to  it.  3Hnd  therefore  though  rfjere  .Co6!]  4  Inij 
oe  no  ^robifo  for  that  ^urpofe,  the  lato  fupplic?  it.  3Crtd  if  the  J^ing  in  47.  k\Kb.\S-  ' 
hi?  Setter?  patent?  of  incorporation  do  mafee  Ordinance?  himfelf,  ar,  tjere 
it  tea?  (a?  afo?efaid)  pet  thep  are  alfo  fubjefl:  to  tpe  fame  ftule  of  Sate. 

TBttt  the  (©ueftion,  tohich  tea?  chicflp  intended,  i?  indeed  great,  tofiether  a 
neto  Corporation,  habing  no  ^jefcription  to  appropriate  and  exclude  other?, 
can  mafee  a  Sato  to  erclude  all  gfcrfon?  toufe  an  5flrt  or  €rade  in  their  €oten, 
toljercttnto  thep  toere  not  Apprentice?  toirpjn  the  fame  €oton,  though  thep 
ferbed  their  3Eppjcntice>hood?  to  it  elfetohere  ? 

Wherein  the  <©uefiion  i?  bcttocen  t^je  particular  $ribilcge?  of  €oton^ 
and  the  general  Sibertic?  of  the  people,  tohiclj  i?  fit  to  receibc  a  ©ctermiua* 
tion ;  for  it  run?  through  the  Kealm.  T3ut  thi?  ^oint  toa?  hot  fpofecn  to  at 
the  i3cnch,  a?  not  ncceftarp  but  referbed  'till  anp  other  Attion  fijould  re? 
quire  it. 
€>bfcrbe  thefe  degree?  in  the  Conltderation  of  thi?  Cafe. 

f  icfr,  the  Common  Sato  did  not  forbid  anpSI^an  to  erercife  anp€rade,  toere  1  saund.  3n.  ri  Co. 
he  trained  0?  not  trained  to  it,  or  to  erercife  more  (itrade?  then  one.    jlBut  if  "'b'5^-  ' Cro- 
anp  a?an  profeirmg  a  pttblicfe  €rade  toould  perfojm  it  f  alflp,  or  Slnfufficient^         a 
Ip  he  toere  anftoerable. 

J>econdlp,  that  the  Sato,  a?  it  note  Hand?,  forbid?  no  ^an  to  ufe  anp  r8  c°-  '«•  \  Aaion 
€rade  prtbatelp,  a?  to  be  a  Caplor  in  anp  l^oufe,  or  the  lihe,   for  that  i?  ,  cio.^?.      * 
not  a  €rade,  but  a  ^erbice,  that  i?  at  mine  oton  §9eril,  be  it  ill  oj  toell 
done. 

Chirdlp,  that  the  Sato  (a?  it  noto  ffand?)  forbid?  no  Q$an  to  erercife  a  n6.ffa.ifM. 
^rade  publicfelp,  that  hath  been  an  Apprentice  to  it  toherefoebcr.  ^ee  the 
Cafe  of  the€aplor  of  Ipfwich,  Co.  lib.  n.  y;-  ^6e  fimple  incorporating  of 
a  €oton  doth  not  drato  bp  Confequence  a  peculiar  €rading  to  that  €oton, 
teith  an  (Srcluiton  of  foreigner? ;  fo  then  it  muff  be  tlje  fpecial  Sato  or  <&}* 
dinance  that  muff  too?fe  thi?  aEffect. 
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Cuftom  Br.  40. 


S  Co.  63.  bjne. 


8  Co.  \zj.  a. 


Admiralty. 

2.  Brnl.  19.    13  R.  2. 

Cap.  J. 


Ant.  11.  78,  79- 


Ante  79-  Accord. 


Ant.  78.   13  R.  i. 
Cap.  j. 


lldejupra. 

Ante  79.  Accord. 


6  Ce.  48.  a. 


$)ote  of  tljot  reje  'CBingjs?  conSacraBlc  in  tlii£  and  tlje  lifte  Cafe£,  tofjat 
J>ocierif£,  Companies?,  02  Colleges?  of  SJ^en  map  malt?  2&p?ItattJ$,  mljcrein 
nor  cnlp  Co?po?aricn$r  ma&e  fep  $>atcnt£,  02  |D?efcription,  But  all  tlje  $aris 
fljioncrg,  0,1  CottHifmcn  of  one  tariff)  02  Co  am,  map  mane  forne  •  fo?  tfjcp 
are  dp  Common  Utah?  (a£  it  totrc)  ihco?po?atc  fo?  fame  $2eccffinc#  Botlj  com? 
nion  ana  peculiar  to  tfeat  Bijlinct  IBoDp,  ajJ  fo?  repairing  tljcir  Cljurcfj,  0?  t|jc 
lifte.  3111  fo  tlje  €cnant£  of  one  ffl^ano?  map  fa?  tijeir  Common,  0?  tlje  line, 
mane  23pslabj£.  2&ut  tDljetfter  if  tljcre  6c  a  &o?a  and  Court  ro&ereunto  it 
Belongs?,  tfjat  map  Be  Bone^  nut  in  a  Court,  ana  op  Confcnt  of  all  tlje  €e* 
nant£,  ana  toitf)  Confcnt  of  tfjc  Hord,  ana  Bp  $>?efcription}  ana  toljat  ftainff 
map  Be  fct,  ana  up  tufjom  to  Be  lettteB,  ana  to  toljat  We,  i^  confiaerafilc. 

3figain,  toljctfjet  fiicfj  a  Sato  map  BinB  grangers?  to  tlje  Statu  Doing  a? 
gaiiilf  it  toitfjin  tlje  f)?ninfc 

3Hgain,  toljat  Notice  i$  rcquiOtc,  eitfjer  to  the  free  0?  to  Strangers? :  3!!na 
fo?  tfjcfe  feBcral  pointy  fee  tfjcfe  23ooft0  44  E.  3. 19.  8  E.  2.  F.  Affize  413.  21 
E.  4.  5-4.  11  H.  7.  1;  8c  21  H.  7.  40.  &  21  H.  7. 20. 

Jefferie's  Cafe,  Co.  lib.  j.  fo.  66.  tlje  €ap!o?'0  of  Ipfwich  Caff,  Co.  lib.  1 1.  fo!. 
5%.  Darcye's  Cafe  caflcB  tlje  fl^onopolirg.  Co.  lib.  n.  fo.  84.  ana  in  tfjat  Cafe 
Davenant's  Cafe  cites  j  ana  CljamBertaJii  of  London's  Cafe,  Co.  lib.  j.  fo.26. 62. 
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^On  Alonfo  de  Valafco,  aEtnBaffaao?  fo?  tge  i^ing  of  Spain,  liBeifeD  in  tlje 
3fiamiral  Court  againft  one  Cornero,  (naming  no  otpcr  ^cfenaanr)  Be== 
daring,  tfjat  Cornero  Being  a  JmBject  to  tlje  Sling  of  Spain,  BaB  committea 
aiPerj?  Crimes?  agatnff  tf)c  JJing,  fo?  Snljiclj  all  Big?  4Booa£  fcocre  confifcatea, 
ana  tljat  f)e  mag  come  into  England  ana  Daa  B?ougljt  roitlj  ijim  3000  pouiia? 
iacigftt  of  CoBacco.,  to  tlje  lvalue  of  800  ^ounag. 

3flna  p?apeB  3&ttacftmcm  of  tlje  4SooB£  in  tlje  ^anB£  of  (lea* 

Ding  a  <^pacc  foj  jftainejQ  ana  after  attacljca  tftem  in  tlje  ^anB£  of  £ir  John 
Watts.  Harris  move  a  fo?  a  $?oljiBition  fo?  Watts,  tofjo  Baa  Bought  tXjz  €05 
Bacco  of  Cornero  fo2  800  f>ounag. 

•Cfje  Sfuagcje?  faiD,  tljat  tftcp  tooula  not  let  tfie  (JEmBaffaDo?  from  p?orccu» 
ftitgfji^^ajier'jJ  ^uBieft.  23ut  fo?  ttft  Oooa^,  if  anp&ufijctt  of  a  foreign 
^?ince  B?ing  iBooa^  into  tlje  JUingBom,  tljougB  t&cp  tocte  confifente  Bcfo?c, 
t$z  3^?opertp  of  tgem  ftall  not  fjcre  Be  queftionca  But  at  tlje  Common 
Sato.  38ua  tfjougl)  Watts  mere  not  noraea  in  t^e  HiBcI,  pet  Ije  i$  a  ^artp 
giicBca  Bn  tfjat  unBue  ^uit,  ana  tl)erefo?e  ^?of)iBition  taa^f  grantca.  €ljc 
lihe  ^cftiBition  ma^  grantca  Hill.  9  Jac.  upon  tf|e  line  Stoel  Bp  Don  Pedro 
de  Sunega  CmBaffaBo?  foj  Spain. 
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T^  iflch.  9  Jac.  Palmer  ItBclkB  agatnff  Pope,  fo?  that  it  i»a£  ogrecD  BctSBEen 
lVI  tljem  fuper  altum  mare,  ttjat  Pope  irjcuia  carrp  certain  J>ugar^,  ana 
i£)at  tlje  Agreement  \&a0  after  put  in  3©?iting  in  tlje  $o?t  of  Gado,  in  tlje 
CoaS  of  Barbary,  ana  ffjeto.a?,  tgat  Pope  fufferca  tlje  Sugars?  to  Be  fpoilea  fu^ 
per  altum  mare  Bp  fait  W&ltx. 

Houghton  Serjeant  fuggeflcD,  t^at  tfte  Cparter  ^artp  toaiBf  maBe  in  tlje 
50o? t  of  Gado,  upon  tffc  Continent  of  Barbary,  fcoljereupon  tlje  Court  rcfolBea, 
tfjat  a  |>?cf}iBition  lap,  Becaufe  t^e  o?iginal  Contract,  t^ougB  it  tuere  inaBe 
at  ^ea/pet  ma^  cljangca  tohen  it  toa^s  put  in  limiting  fcalca,  tn!)ic&  Being 
at  lana  cljangca  xtjz  3furi^aiction  asf  to  tfjat  l^oint;  But  if  it  Baa  Been  a 
f©?iting  onlp  mirljout  ^eal,  it  naa  maac  no  Change ;  noil)  tfjen  if  tfje  Con? 
tract  toerc  at  Sana,  though  toe  25?raclj  Be  at  &sa,  mljicfj  are  tteo  feBeral  %ag, 
pet  Becaufe  tfiefe  ttoo  muff  concur  to  maftc  tfjc  Caufe  of  tlje  ^uit  SB^iclj  i^ 
inrirc,  tfye  IDartp  u)a!l  Be  fo?cea  to  hie  in  tlje  i^ingV  Court,  Becaufe  tBat  ana 
tlje  Common  Hammufl  p;c\jail  againfl  ot^er  Courts  ana  SatD£;  ana  tBefc 
Cafe^f  mere  citcb  fo?  tlje  $«ing7^  Court,  in  tlje  Cafe^  tljat  niirjfjt  feem  fo?  tlje 
^lamira!,  48  E.  2.  2.  10  H.  7.  &  Fitz.  N.  118. 
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3tnD  it  ig  a  genera!  ilulr  fo?  QJJerchanf-i,  ^nibaflabo?#,  and  the  like,  tolja 
inane  23illjj",  Accounts?,  anb  otijer  €!jing«s  in  fo?eign  Part0.  2Snb  fo?  tljc 
'Jurisbiction  of  the  3Sbmira!tp,  fee  tempore  E.  r.  Fitz.  Avowry,  192.  8  E.  2. 
Stamford  45-  E.  }.  7  R.  2.  title  €rcfpaOs,  Statham  jH.6.  2  H.  4.  6  H.  6.  ant! 
iD^crc  the  ^tat.  faith  ad  primes  pontes,  tljatig  to  be  unberfloob  of  ©carl?  e? 
Strain  (a&  tfjc  Stature  faith)  not  fa?  Actions?. 

3ftno  the  fame  €crm  Audly  6ab  a  p?orjibitton  verfus  Jennings,   Who  !tab  in  Ant.  79.  iBmi.3<s. 
fii£  llibc!  laib  rji^f  Contract  apud   Malaga  infra  diftriftas  Maris  vocac'    Cljc 
j§tratgbt£  of  Gibralter  infra  juriidi&ionem  maritimam,  becaufc  it  appeared  tijnt 
the  Contract  Wa0  mabe  in  the  <pflanb  of  Malaga,  anb  then  the  Ebbing  infra 
jurifdi&ionem  maritimam  10  IDain. 

$ote,  that  ebcrp  libel  in  the  3flbmira!tp  both,  anb  muff  lap  tJjc  Caufe  of  m0.  s$z.  Ant. «. 
jgMit  fuper   altum  mare,    Which  argued   that  tljitf  i$  a  neceffarp  point  i 
fo?  the  3Juri£biceion  there  groWrtrj  not  from  the  Caufe  of  €ptfie£  ana  €ejTa* 
incuts  in  the  Spiritual  Court,  but  from  the  place.    %nb  thcrefo?c  %  am  of  1  ro.  hu 
opinion,  that  if  a  Contract  mere  mabe  in  truth  at  ^ea,  anb  a  Jmir  upon 
that  in  the  S&bmirarV  Court,  ana  there  tfje  Contract  ig  laiD  generalfp,  wttl> 
out  Taping,  fuper  altum  mare,  ttje  prohibition  toill  lie  ;  fo?,  the  libel  mu(l  iKebi.Litcota 
Warrant  the  £uit  in  it  felf,  though  pou  map  on  c|ic  contrarp  part  furmif?,  ' 
that  the  Contract  Wag  mabe  at  Hanb,  again!!  the  libel  that  !ap£  it  on  the 
J>ea.    3&nb  %  holb  it  alfo  not  fufficient  fo?  ttje  libel  tsyap  it  infra  Jur.  mar. 
generallp,  but  it  muff  Be  fo  laib  a£  it  map  appear  to  the  Hing'S  Court  to  be 
fo  inbeeb. 


Backwel. 


I 


(  271  )  Abignye  verfus  Clifton.  Chancery. 

15  the  Cafe  Between  the  !o?b  Abignye  plaintiff,  anb  the  lo?b  Clifton  3Pcs  R0y  his  0^^ 
t  fenbant,  in  the  Chancerp,  concerning  a  P?omife  fuppofeb  bp  the  plain*  Godb-  w-  sCj- 
tiff  to  Be  mabe  to  him  of  ^ffurance  of  iLanb  upon  the  Carriage  of  his?  la*  l01a' 
op,  Being  daughter  anb  JjJeir  apparent  to  the  lo?b  Clifton,  anb  t\i$  labp. 
€hc  Sting,  Bp  §i&  letter^  unber  hte  Signet  Manuel,  certifieb  to  the  late 
lo?b  Chancellor  anb  alfo  to  this?,  the  Scanner  anb  £u&ftance  of  tJjc  p?o* 
mife,  a£  it  Wag  mabe  to  Big  S®a jeffp :  3?n  rcgarb  Whereof,  his?  Stpa  jeitp  gabe 
to  the  lo?b  Abignye  18000  poimbjS  in  lieu  of  1000  per  Annum  in  Sanb  toDich  * Ro- 6M- 
lye  hab  pjomifeb,  mijich  Certificate  toag  allotoeb  upon  the  Rearing  foj  a  f^oof 
mithout  <Sj;  ception  fo?  fo  muc^ 

(  272  )  Countefs  of  Exeter  verfus  Lady  Roife. 

&  econtra. 

1$  the  Cafe  between  the  Counted  of  Exeter  anb  tl)t  Eabp  Roffe,  there  toa«j  scand«j. 
an  SiueiUicm  to  habe  hab  the  Caufe  hearb  at  Councili€abIe.  25ut  the  P«»ft*J* 
Chief  §'u(iice  anb  S,  Being  calleb  to  the  <©ueffion  befo?e  the  liing,  belibercb 
our  Opinion,  that  uncc  ituia£  a  Caufe  in  rfjijsf  Mature  fit  fo?  the  ^tar^Cham* 
Ber,  Being  a  Court  of  gjufiice ;  anb  that  $ir  Thomas  Lake,  on  the  25el)alf  of 
the  2abp  Roffe,  beftrcb  that  Courfe;  it  toa^f  not  agreeable  to  2am  to  ejraminc 
it  at  the  Counci!s€aBIe,  toherc  it  coulb  not  Be  betermineb,  anb  Where  pet 
thofe  boluntarp  <£raminatton0  might  inftruct  anb  pjejubicate  ttje  it£inieffe£ 
anb  p?oofsf  after  ro  be  fatten  legallp,  anb  dcarlp,  it  tooulb  mauc  the  a©it^ 
nefle^  on  either  part  Known,  anb  the  Confcquence  of  that  woulb  Be,  that  all 
the  i©itnelTe£  Woulb  be  parties  in  their  crof£  ^uitisf.  Set  We  ogrceb  (be» 
caufe  the  Sling  anb  the  parties  Were  fo  content)  that  if  it  Were  fii£  ffl^a* 
jeffp'si  pleafure  to  appoint  hi£  learneb  Council  to  examine  fecretlp  Wljat 
hi^  t^ighnefjS  f|)aulb  thinft  fit,  anb  make  it  HnoWn  on!p  to  himfelf,  to  ufe  a£ 
Dijsf  3©tfbom  ffooulb  finb  Caufe  fo?  fome  fpecial  purpofc,  it  migljt  We!!  be 
bone,  efpecinllp  the  iperfonsf  being  of  honour,  anb  the  Scatter  of  a  mod 
fcanbaloutf  Mature.  31nb  it  Wass  therefo?e  agreeb,  that  either  fartp  fhoulb 
Be  ruleb  Bp  the  Jting^  fiule,  Who  ffjoulb  Be  mabe  3£cfenbant£t  %no  to  all 
thijef  &it  Edward  Coke  Being  p?efent  Qia  agree. 

Lord 


Lord  Chancellor's/  Hare  verf.  ?  Earl  of  Somerfet'si 
2I4  cafe.  S  Leifure.     S  Cafe.  ( 


(  273  )  Lord  Chancellor's  Cafe. 

loh  chancellor's     r-jp^c  late  Eo?d  Cfjancello?  p?cfented  to  tf)e  'Benefice  of  Stabridge,  Being  of 

nefice  Hove  Vafuc*5       i-      $«  ^fllUC  °E  '    COmC  t0  *&«  *»"&  »P  «  EapfC,  bchig  ttjC  3Jn> 

jenk.cent.i91.        Ijeritanceof  tlje  <£arl  of  Caftle-haven,  and  tlje  Clerfe  toas?  inffituted  and  in? 

winch.  19.  auaed  ;  toljereupon  obtained  a  ncto  #?efentation  from  the  Jfeing, 

mho  required  the  opinion  of  tlje  Chief  Eunice,  Chief  13aron,,  ana  mp  felf 
upon  it.  3&HD  toe  certified,  that  t|te  firff  Clcrn  being  inducted  could  not  be 
removed  bp  Sato,  fo?  the  $?cfentation  ig  under  the  C*?cat  ^gteal,  ano  bn  rfje 
iC$ing  in  Earn,  being  in  bis?  $a»ne,  and  there  ig  no  difference  in  the  3fo?vn 
tohen  it  ig  fo?  the  &inn;  0?  fo?  the  chaneelio?,  fading  that  fo?  the  moff  Pact 
tlje  one  ig  Mandantes,  and  tlje  other  ig  Rogantes.  €fyc  ConfuOon  of  toljicf) 
Wofrg  ig  of  no  foment.  HBut  if  tlje  $?efcntation  it  felf,  under  the  OBreat 
&tgi9  had  recited  that  the  05enefice  pad  been  under  the  ©alue  of  20  pounds?, 
in  tohich  the  Chancrtlo?  toag  (ajS  it  ig  raid)  abufed  bn  a  falfe  $ote,  b?ougfjc 
flgf  from  tlje  #fficcof  tfirjMruiw,  it  lja&  been  ©old,  fo?  tlje  deceit  appear* 
.  ing  upon  ifieco?d.  OUnd  tberefo?e  it  tocre  not  amife,  tfjat  Claufe  inerc  in» 
ferted  in  the  Chancellors?  peculiar^)  0?  if  tlje  Clcrft  Dad  not  been  inducted, 

iko.  jj4.  the  Uing  might  hade  rcboned  it,  58  E.  3.  4.  the  lifte  Cafe. 

(  274  )  Hare  and  Leifure. 

office  of  the  Clerk     YOhn  Hare  and  Nicholas  Hare  his?  ^on,  hading  a  joint  patent  Of  CIctRS?  of 

Srantedbut'wOTr18  J     *&*   ^°Urt    °f   3&«&*  mitft     **   t%W(g    $30lriffOllj     tfjOt    if   OM    Of   them 

vnA*mafimte.  ujould  die,  that  tlje  otfjer  fljould  enjop  tlje  mtjole  non  obftante  tlje  Statute  $ 
jenk.  cent.  191  John  Hare  being  noto  ©ead,  £ir  Steven  Leifure  mobed  tlje  Hiing,  tljat  ljc 
might  be  joined  bp  patent  to  Nicholas  tlje  &urdibo?,  upon  Opinion  ttjat  bp 
3©o:&0  of  tlje  &rat.  32  H.  8.  (viz.  that  ttjere  ffjoulb  be  ttoo  Clerks  to  be  na* 
med  bp  his?  f$i$fyne(g  to  be  Clerks  of  tlje  faid  Court.)  €hts?  tons?  referred 
bp  hi0  J^ajeKp  to  ©ifcount  Wallingford,  nip  felf,  and  £ir  James  Lea  %ixap 
nep  of  tlje  Court,  and  toe  certified  the  &ing  (lading  beard  tlje  Council, 
and  feen  the  fojmer  <&?ant0,  eber  fince  tlje  Erection  of  the  faid  Court)  that 
5  Keb.  155.  Pi.  sh     the  feing  could  not  mane  fucfj  a  neto  "iBjant  ag  \nag  deCred  bp  Hato,  fo?  fince 

55 "**■?*£**■  l^z  ^ift  of  tne  ®mc  toa3Sf  nlCEtl[P  in  1&C  ^in5'  auD  fSat  onlP  »nc"!p  S©inis 
fierial,  the  liing  toasi  not  bound  to  the  dumber,  but  might  toith  a  non  ob- 
ftante difpence  toith  it,  a£  he  might  gibe  linage  toithout  the  domination  of 
tlje  €rcaliircr,  name  J>heriffi£{  toithout  Sludged,  Commifltoner^  fo?  the  3fidmi* 
raLCourt  toithout  the  Chancellor    23ut  the  3uditor^  place  being  judicial 

cr.  can  j9f.  ano  appointed  to  be  ttoo,  cannot  be  lef0,  becaufe  the  Subject  hath  SfntertK 

in  the  giudicatuce,  tohich  muff  be  committed  neither  to  mo?e  no?  lefjef  than 
the  Sato  of  their  Creation  hath  cjiablittjed.  3find  tlje  patents  of  the  Clerks? 
babe  alroaps?  been  forne  to  one  alone  at  the  firjt,  otljerff  ag  tljig,  and  fo  en» 
jopeD. 

(  27J  )  Earl  of  Somerfet's  Cafe. 

Grant  of  Licence  of   rTp^c  ^arl  of  Somerfet  had  obtained  a  <®?ant  of  the  Eicence  of  Wines?,  fo? 

wines  forfeits  ^g.    j^    %(&t0y  anD  t0oh  it  in  the  ^ame  of  ^»ir  ]ohn  Daccombe,  in€ruftfo? 

jenl.  cent. '2.93.' syd.  him.    3©lj"fupcn  the  Jiing  toilled  the  Chief  Sullice  and  me  to  call  tlje 

9So.zcn.sii-  cr.  ^[udgejs?,  and  to  gibe  opinion,  tohctrjcr  it  mere  fo?feited  bp  big  ^Ittaindec 
of  f  elonp,  tohich  toe  did,  and  it  toa£  refolded  una  voce,  that  it  toas?  forfeited , 
and  after  refolded  fo  in  the  €rch?qucr,  in  Cafes?  of  Chattels?  real  and  per* 
fonaL  and  €hing£  in  Sllction  of  that  J>ort. 

Prices 

4 


Prices  of  ?  Hicks's  ?  Cocks  verf.  7 

Wines,     S  Cafe.    S  Darfon.       S  2I5 


(  276  )  Prices  of  Wine. 

The  24  of  Dec.  16  Jac. 

TJ$e  lo?b  Cfianeello?,  £o?b  p?ibp*£eal,  tfie  Cfiicf  Suffice  anb  mp  felf,  wines ■  Thenar  for 
met  at  York  ©oufe,  to  fct  p?icc£  of  2©ine,  to  Be  folb  Botfi  in  <*B?of£  anb  fe»ing0f  prices  of 
ftp  Kef  ail,  eitfier  bp  a?ercfiant£  o?©intner#.  *'ne  •»♦»•  jjh.u. 

tfo?  our  potter  of  fetting  p?tce£  in  <33^of^  tfiet;e  toa2  no  3£ouBt,  fo?  Bp  f  fie  7" 
eStar.  28  H.  8.  Raft.  Tit.  J©ine£,  toe  are  autfio?ifeb,  anb  tfiat  i£  intfojee.  UBiic 
fo?  the  detail  it  toaiS?  quefcioncb;  fo?  tfierc  ma£  one  Statute  mabe  fo2  tfiat 
purpofe  34  H.  8.  mfiicfi  toa£  temporary  ano  bifcontinucb  ;  But  there  mag  alfo 
a  Statute  maoe  37  H.  8.  reciting  tfie  former  Statute  of  34  H.  8.  But  malting 
alfo  an  erp?ef0  3Ua  of  it  felf  fo?  tfie  fetting  of  p?ice£,  ag  uiell  fo?  detail  ag 
in  »0?of0  Bp  the  faib  <®mttzg,  mfiicfi  at  that  time  mag  not  maoe  Temporary^ 
ag  34  H.  8.  But  Bp  Confcquence  mass  in  it  felf  at  tfie  ficfl  perpetual,  pet  in 
tfie  <£nb  of  that  3fia,  it  ig  faib  in  Raftal's  Abridgment  tftat  Bp  tfie  £tat.  y  E.  6. 
it  mag  continucb,  together  nrith  54  H.  8.  'till  tfie  €nb  of  tfie  nejet  parlia* 
tnent,  ano  then  bifcontinueb :  #oto  it  ig  true,  tfiat  y  E.  6.  fiath  fuch  a  Conti? 
nuance  mfiicfi  ass  to  34  H.  8.  ig  effectual;  But  ag  to  tfie  57  H.  8.  (mfiicfi  mag 
Before  perpetual)  it  ig  ible.  ^citfier  can  an  affirmative  Continuance  of  a 
d&tat.  perpetual  mo?u  an  31B?ogation  of  tfie  £>tat. 

25ut  tfien  tfie  penaltp  mentioneb  in  tfie  £tat.  37  H.  8.  ig  referred  to  tfiat 
of  28  H.  8.  mfiicfi  mag  onlp  fo?tp  £hillingg,  upon  tfie  p?iceg  of  H£ine  fblb 
at  tfie  p?ice  limireb.  fo?  tfiat  Stature  mcbblcg  onlp  toitfi  tfie  j&aleg  in 
<&?ofg7  (0  tbig  J>rat.  37  H.  8.  fiath  no  certain  pcnnltp  fo?  tfie  bifo?bercb  <£ale 
Bp  Retail,  But  tfiat  franbg  upon  a  Ample  Contempt. 

(  277  )  Hicks's  Cafe.  Star.chan  b:n       ,  . 

P.  1 6  Jac 

0$e  fent  a  Setter  dofeb  ano  fcaleb  up  to  £ir  Baptift  Hicks,  iofiieft  i»ag  Lifae,  iron!cal  andb_ 
fo  defitoerfb  to  big  i^anbg,  containing  manp  berpiteful  ^raubalg  belt:  Privy  Lette™.  go.u' 
bcreb  ironice,  ag  faping,  "  f ou  toil!  not  plap  tfie  3(cro  no?  tfie  ©ppocrite,  l%%%£ iafSsw 
K  anb  in  tfiat  fo?t  taunting  fiim  fo?  an  3fiImgsfiouff,  ano  certain  goob  i©o?ug  27^  Hkecaire. 
"  tfiat  fie  fiab  bone,  all  mfiicfi  fie  cfiargcb  fiim  to  bo  fo?  ©ain*glo?p."    JBfiere^ 
upon  ^ir  Baptift  Hicks  fueb  fiim  in  tfie  ^tar^CfiamBer.    Sno  noiu  upon  tfie  Ante  6z  Poft  2„ 
Bearing  it  toatf  refolbeb,  tfiat  tfiougfi  it  ujere  not  p?obcb  tfiat  tfie  ^Menbant  >  Rek.  772. 
Ijan  anp  map  pttbliffieb  it,  yzt  tfie  Court  tooulb  fiolb  plea  of  it,  anb  fo  oin3 
anb  fineb  tfie  ©efenbant,  anb  fentenceb  fiim  to  roear  papers,  anb  to  ma&e 
f)ig  ^uBmiffion  to  J>ir  Baptift  Hicks  in  Cheapfide ;   pet  an  3fittion  of  tfie  Cafe 
mill  not  !ie  in  tfiat  Cafe  fo*  iBant  of  puBIication,  But  tfie  Sling  anb  Com? 
tnontoealtfi  are  intereffeb  in  it,  Became  it  ig  a  ^obocation  to  a  Challenge, 
anb  ^cacft  of  tfie  peace. 

(  278  )  Cocks  verfus  Darfon. 

Hill,  if  Jac.  Rot.  £19. 


Aflions  touching  a 
Lunarick's  Lands 
(hall  be  in  his  oWn 
Name.    Huct.  16. 
mcfme  Cafe.   Noy. 
17.  Pop.   1 4.1.  1   Leo. 
318. 1.    4  Co.  izo\  b. 


COcksB?ougfit  an  Action  of  €rcfpaf£  of  €rober  anb  ConberCon  of  23ean0 
againfl  Darfon,  anb  coming  to  Criol  at  tfie  3CiTt3e^  upon  not  4BuiItp, 
Becaufe  it  toa£  a  fmall  Caufe,   tfie  giubge  tooh  not  tfie  3furp,  but  birrcteb 
tc  mobe  tfie  Court  anb  fo  it  toassf,  anb  tfie  Cafe  tioag,  tfiat  tfie  %anog  tofierc^ 
upon  tfie  23e &ng  greto  mere  a  3Lunatien'£,  anb  Coppfiolb,  anb  tfie  £o?b  fiab 
granteb  unto  one  tfie  Cuffobp  of  tfie  iLanb,  Bp  tofiofe  ileafee  anb  5Hflent  tfie 
plaintiff  bib  fob)  tfie  Hanb.    3Ilnb  tfie  Court  toa^  of  Opinion,   tfiat  tfie 
2£o;ion  toag  to  Be  6?ougfit  in  tfie  $amc  of  tfie  Sunaticfe,  fo?  tfiere  toag  no 
3fntercft  gaineb  in  fii£  Sanb  bp  tfiijtf  Commitment;   anb  31  bo  not  agree, 
tfiat  tfie  2o?D  fiatfi  pomer  obcr  tfie  Hunaticfe^  Hanb  toitfiout  a  Cufiom,  fo?  x 
tfie  Smitatianof  tfie  Jling'iS  pomer  obertfreefiolbg  mane^  not  Confcquence",  autrcmenrrurr>1?dC 
fo?  tfiougfi  31  tafee  tfie  Statute  to  Be  But  an  Sfiffirmance  of  tfie  Common  pi'ciudice « rcs  fe«' 
Horn  in  tfie  Cafe  of  tfie  fting,  pet  tfie  collateral  Sncibents*  of  €Cate^,  ag 

©otoer, 


&  Servicels  me5  Hutt. 
17.  Accord. 


Bid  well  verf.  ?  Smith  &  Uxor 
Ql6  .       Catton.  S  verf.  Stafford. 


$61. 


2„ 


©oLua,  tenancy  i>p  ttje  tfouucfte,  IBardfljipp,  and  the  3liue,  are  not  toitb^ 
out  fpcciai  Cuftoni* 

(  279  )  Bidwel!  verfus  Catton. 

Hill.  1  j  Jac.  Hot.  176 j. 

Aiiumpfuin  eonfide.  Tlldwell  an  Hsfo;!icp,  Brought  an  Action  of  tfje  Cafe  actainii  Catton,  <£u* 

ration  of  ceaiing  a  JQ  cut0,2  of  Reve,  aisD  counted,  tiiat  Whcrcu^  he  bad  tli  Michaelmas  Term  14 

thu  "ncre  warsrcaufe  Jac  p;ofmitccs  an  Attachment  of  §pui>i'lcge  agoinjt  Reve  rrjc  €efiatoj,    re. 

of  suit.  Mefmecafe.  rcniabic  in  Hill.  Term,  the  ^cjiatoj  hnotomg  of  it,  in  £onfibc  ranon  that  at 

^De'V^T'  0**  ftcqueff.  the  plaintiff  toould  forbear  to  pjofecute  the  raid  i©?tt  anp  far? 

2,9.  the c  againft  tl]e  Ccifatoj,  riic  €e ffato?  bid  p;;omife  to  pap  him  f  iftp  $ound<af, 

wu>d. r.  i<s?.  30.  fll|J|  tjj..a  a^,cliJ    $c<    ^nj,  affCC  a  Verbid  it  toaa  crccpted  in  3lrre(i  of 

judgment, 
first,  that  it  toa£  not  alkbgcd,  tfrat  the  plaintiff  bad  anp  jufi  Caufe  oC 

QJlaJO!!. 

<$tconblp.  that  tfttg  Action  ftiH  remains?. 

€ftirbip,  that  fbi£  hind  o£  suction  mould  not  lie  ogainjt  an  <Sj;ecuto?,  ha 
*'  caufe  it  ig  not  in  rsjc  Mature  of  a  ©ebt. 

25ut  the  Court  ncbttrhflcf*  gade  ^Judgment  :    5fo?  firfr,  <§uit£  are  not 

judgmenr.'  pit- fumed  eaufclertf,  and  the  $:omifc  argued  Caufe,   in  that  fte  defirrd  to 

z  c  n6.  fmp  off  the  4Juir.    Quaere,  if  the  ©rfenoant  had  abcrred  that  there  VDajS  no 

Caufe  of  £uit. 

^econdlp,  though  tbi£  did  not  require  a  ^ifeftarge  of  the  3Eoion,pet  it  re* 

acr.68*'  quires  a  2lof0  of  the  3©.'it,  and  a  3Map  of  the  .Suit,    tobicp  toatf  Both  a 

'Benefit  to  the  one,  anb  a  Lofs  to  the  other. 

Shirblp,  it  teas  agreed,  that  if  the  €e(tat02  pjomife  to  build  an  teoufe,  0? 

%  cm.  6%.  utra.  z    to  bo  fome  f«cfj  Collateral  3£ttf  that  an  3fiffumpfit  upon  that  toill  not  lie  a* 

&.  104, 404,417.  Dy.  gainn  tut  gxecuto}.    2>ttt  the  Court  held  an  Action  of  ©ebt  mould  tocll  lie 

i%?.s7i,667.'        againjt  the  €eflat02  fo2  the  tfiftp  Shilling?,  being  a  £um  of  St^onep  due 

upon  a  Contract  in  iDijicti  lje  recrilicd  quid  pro  quo  ;  fa?  the  j?02bearing  of  a 

jbuit  i0  a0  Beneficial  in  fading,  t\0  fome  other  €bing;flf  toould  hade  been  in 

cr.car.  194.  gaining.    3&nb  17  E  4.  3ff  a  Q?nn  pjomife  a  Chirurgeon  Slponep  to  cure  a 

poo^  ffl^an,  t\(  0}all  haoc  an  ^fiction  of  ©ebt  fo?  it. 

(  280  )  Smith  &  Uxor  verfus  Stafford. 

Hill.  17  Jac.  Rot.  926. 

Affompfit  by  a  Man  to     A  Ndrew  Smith  anb  Anne  hisf  IBife  UJcre  paintifjfe  agoinfi  Richard  Stafford, 

a  woman  to  leave  her  J\  rfje  <SL*ccuto2  of  Jeremy  Stafford,  anb  declared,  that  upon  Speech  of  SIFJor* 

teSher^lhey  tiaQt  had  bcttbecn  Anne  and  trje  €cftato2,   be  p?omifed,  that  if  foe  toould 

marry.  Hetiy,  u. 2.    niarrp  h»n»  a"d  he  died  bcfojc  her,   tfe  toould  kanc  h"  too^th  an  0und?ed 

r™  >6z'  Yei^'i'is  ^oundSf  5  and  tljen  laps,  that  file  bid  rmurp  I)tin,  and  that  he  died  and  left 

acro.i7o.  1  Cr.  194'  her   not  roo;th  an  l^anD?cd  ^oundjS.    Upon  Non  Alfumpfit,  and  ©erdict  foj 

h0?;1.5;  m  roll'r4fc  f6c  Paintiff,  it  too^  mobed  in  3firre|t  of  S(»bgmcnt,  that  the  $?omife  tbo^ 

"cro."7'i.  .R0.9?/  relcafed  bp  tijc  Carriage  in  £ato.    Sgainfi  tohich  it  toa**  objected,   that 

Pal- ?9.  Hurt  , 7.   .  tjjj£  2|r£ion  could  not  rife  during  the  Cobcrtnre,    to;  it  mag  not  to  Be  per= 

rcr.27.  Gob171,  fojmcd 'till  after  the  5?eoth  of  Ijim  inhtch  made  t{)e  ^?ointfe,  tohicfj  M  true  j 

Baron  and  Feme,  their  {jUf  pCt  it  \0  a  ^omife  p2efentlp,  and  before  t^t  5Cct  came  to  be  performed, 

guXerpftfonal'11'   fo  tfjc  Sien,  and  binding  of  the  $)Jomife  i0  alreadp  in  5Fo2ce,  and  therefo?e 

suits.  iDithout  doubt  the  3©oman  might  bade  rrlcafcd  it  before  Carriage  Bp  the 

«h«ternoth  ™ Affion  to0?°  f>>omife,  ««  Bp  the  too2d  Action,  and  toljat  might  Be  relcafed  actuallp 

would  lie  againitthe  the  Carriage  releafctft.     ^>eeHill.  f  Jac  Rot.  i%x..  in  the  feing'jS  23ench»  Bel- 

Q,Xe?ftTHi2Y^iv'!<5'  cher  and  8itf  loife  biough't  an  Jetton  of  the  Cafe  againfr  Hudfon,   upon  a 

l&o.lX  2  Ron.  '  ^?omife  unto  the  3Bifr,  that  if  ffce  fhould  tnarrp  one  Mafon  at  his?  ftequcft, 

407-  cr. jac.  4i7.       jjc  ^olljg  gi\jc  [\cv  nftt't  Mafon's  ©eath  Jfo2tp  ^hilliitgier ;   the  defendant 

y  2'  pleaded,  tl;at  Mafon  after  Carriage  did  releafc  unto  him  all  and  all  fanner 

of  3Etiions,  a^  tocll  SiSeal  ajs?  perfonal,  anb  miyt  Iplaintitf,  ©cbt^  €onten? 

tioniQf,  Claims,  Chalfcnge0,  Controbcrfiesf,  ©ariauce^,  and  ©emandjS,  ^r. 

Sllnd  pet  judgment  toasi  gitoen  foi  the  plaintiff.    f°?  »eber  anp  one  of  thefe 

®Ko?t:^  toill  reach  it;   tl\c  <Carc  loarf  compounded,  fo  no  judgment  tong  ens 

trcd.    ^Ind  3  Ujajj  of  ©pinion,  that  bp  the  Carriage  the  jDjomife  toajf  dif* 

charged 


Crookhay  verf.  ? 
Woodward.        $ 

cbnrgcd  (the  i^ugband  being  Jbe  ^erfon  liable)   tftong^  it  &cre  true  that 

hf   5  Cr.  370.  March,  £3. 
PD  Or.Jw.j7i. 

not 
fee  gutoedbp  tlje'Jmp^bidrnce  of  others'. 

(  20 1  )  Croothay  verfus  Woodward. 

Hiil.  i  j  Jac  Rot.  20or. 

CRookhay  D20Ugljt  an  Action  of  Covenant  againfi  Woodward,  and  declared,  £iftn'MR  f 
tEjac  tlje  defendant  bp  bis?  ©ecd  ajr&cd  in  Court  did  cooenant  tmtb  bmLzi.  windi'.Enr. 
Dim,  that  He  bjould  Causae  Dim  all  futfj  &umjEr  of  sK^oncp,  $c.  asjofias  bis  '«■  fo  condition, 
,S>on,  itje  paintiffs  3tpp?eutice,   fijouJD  imor^rl  from  Dim,   toitgiu  tniee  <su 
fli?ontfis  after  ftcquelf ;  and  tijen  laps  tf)e  3im&c§eHing  and  ftrqueff,  (|c.  €he 
defendant  B2aycd  t$per  of  t|je  ©ecd,  luhich  taaS  entrcd  in  hsc  verba,    and 
there  tfyc  Covenant  teas  to  fatisfic  toiujin  tb^ee  S^onttjS  after   Sequel! 
and  Due  pjoof  made  of  fucb  <31mbc$clling ;    thereupon  the  defendant  tooft 
9i(fuc,  rrjat  Jofias  the  2£pp2cntice  did  not  im&cjcl,  and  it  \&ag  found  fo?  the 
plaintiff,  to  the  ©amagt  of  3tnd  note  it  teas  mooed  in  SSrreft  of 

^judgment  bp  Chibborn,  becaafe  it  appears?  bp  the  <£n,frp  of  the  ©ceo,  that 
ttis  ^iaiiuiff 'ouagt  net  to  j#utij  b2ougfjt  bis  Action  'till  tftc  th?ec  a$oiit&£. 
tecre  incurred,  ag  tecil  after  f»:cof  as  after  Hequefi  •  toijereaS  ffje  plaintiff 
had  a'ocuedna  ^jaof  in  the  declaration,  and  this  <Srception  teas  alloteed 
as  effectual  as  if  t|je  defendant  bad  demnrred;  fo?  t£>c  teftole  Cafe  appears? 
to  the  Court  bp  tfje  teljolc  Second,  tehcrrof  the  ©ccd  entrcb  is  ^art,  as  iuU 
lp  ag  if  it  had'ficen  in  the  |Mea. 

25ut  tlje  great  s©ucflioh  )®ag,  i^otethis  Scatter  of  @,:oot*  fhauld  be  under*  jw,  howtobeati- 
flood  in  Sate,  together  a  #?oof  in  Court  judicial,  o?  ^2oof  out  of  the  Court,  S^Im^u? 
and  Sjoto  it  fhoulb  be  made  2  28 nd  firft,  it  teas?  agreed  bp  the  Court,,  that  the  i«o.  20-0.488. 
\so.b  ^oot  csserallp  laid,  ffcall  be  underwood  a  f&?oof  judicial,  bp  Sirtrp,  +Co •7+-b- 
CohfcJlson,  el  demurrer  in  Court.    3i't  mas'  alfo  agreed,  tfjat  if  t|)e  f  ojm  of 
P^oof  Ujccc  appointed  in  the  Uniting  otberinifc,  tnat  fljould  pjeu'ail,  ag  in 
Gold's  Cafe  fupra  92.  02  if  it  toerc  upon  ^?oof  made  bp  Certificate,   ag  \g  200.38.  Mo.% 
ufed  fo2  €iatre?lcrs?,  02  bp  IBitneffesS  before  tnso  31ldcrmcn,    0?  tfje  liue, 
to^ictj  appears?  cannot  "be  judicial:    3©hiclj  $?oof  ujall  be  fct  ias'wn  in  tlje 
$!ca,  tBirlj  all  tl)t  Cirtttmflance,  and  tlicn  it  ftiall  fee  put  in  ©ifcrction  of 
tlje  Court,   to  judge  toDetlier  tljat  #joof  lucre  competent  according  to  tlje 
leaning  of  tlje  iBjiting.    33nd  fo  no  nciu  i?>?oof  ffjall  be  made  in  tlje  p:efcut 
Action,  and  being  t^ougljt  before  Jjc  ougljt  to  Ija'oc  i^emedp,  be  can  Ijade  no 
Sfudgment,  ag  in  tSje  Warrantia  Charts  p  map.    JEut  in  the  principal  Cafe, 
becaafc  tfte  too-d  f>20of  ig  left  at  large,  and  map  be  made  in  Court  judicial; 
lp  in  an  ^fiction  tyoiignt  againff  tlje  5llpp?cntice,  befojc  t'nc  Action  b2ougl}t 
upon  tljijt  cobenant  made  bp  anotber ;  it  map  berp  toell  in  tfyig  Cafe  be  ras 
hen  of  a  $>joof  bp  €cia!  in  Court,  and  fc  ig  ebcrp  toap  agairili  rfic  plaintiff, .syd.y7.  1  saund.28i 
ti^at  batt<  b2ougfit  bis?  2fiaion  of  tyig  oton  ftcbJing  befojc  Ijc  bad  caufe,  and  fo 
ig  judged  againft  rbe  plaintiff  in  tbis?  Cafe. 

i^ote,  tbat  a  Warrantia  Chattje,  02  a  H3^it  of  S0ean  map  be  bjougbt  bcfo;c 
the  fbartp'ta&t  lEafsf :  25ut  pet  i}t  l)ath  Caufe  of  tjjat  Action  nihen  be  bjingj? 
it,  Vohicfj lis?,  that  babing  a  JBarrantp  0?  Acquittal,  tft  tutg  Quia  timet  to 
fltablifh  the  fame  bp  Sludgment,  to  bind  the  Hand  of  tlje  JDarranto?,  ^c. 
pro  loco  &  tempore;  iDrjitb  Kind  of  Action  ig  but  pjobiOonal,  not  p?efentlp 
remedial,  but  after  bp  Scire  fac.  but  tlje  Section  of  the  principal  Cafe  being 
remedial,  and  Hue  unto  tlje  Cafe  of  a  $;:oof,  of  a  <§uvmifc  per  Teiles,  tlje 
Court  judgetb  tubccjjer  it  be  fuffstient  02.  not. 


F  f  Warley. 


o  Warley  verf.  ?  Howard  verf.  7  Kid  verf  7  Bawtrey  verf. 

Beckwith.      S  Salkeld.  $  Chinely.  $  Ifted,  &c. 


Obligation.  (  282  )  Warley  verfus  Beckwith. 

Hill,  iy  Jac.  Rot.  951. 

Mabcu?TsufpenceS    "Py£&t  upon  ai*<g>bYigation  of  tfo?tp  $ounbg  Sp  Warley,  againff  Beckwith  ; 

Anr.49.  iro.r.is?,  \,J  the  Conliition  toa.sf  to  ftanb  to  the  StiJatb  of  Gibfon  ana  Barwick,  ro  be 

ti4'sS' «bitr,*lRonu'  maoc  ante  Feftum  Sandi  Andreae  the  3Bpoffle.    €f)c  ©efenbant  faith,  tfjat  thcp 

ayo.z^i".  '  mabe  no  SfitoarD.    dje  plaintiff  faith,  that  the  31lrbitrato?jS  afojefaib,  xccb 

ting  biXievg  Ruins'  of  &f)onep,  alleDgea  bp  the  plaintiff  to  be  bue  unto  fitm 

bp  the  ©rfenbant,  #c.    <©n  t&c  18  ©ap  of  November  bib  <®?ber,   tijat  the 

2C10. 315,  jsj.         ©efenbant  (inter  alia)  fhoula  pan  nine  fDottnb£  to  the  plaintiff,    3flnb  fur* 

ther,  that  if  the  afo?cfaia  ©efenbant,,  at,  o|  befo?c  the  jfeafi  of  £.  Andrew 

t&e  3fipoftle  then  next  follotoing,  fljouia  befo?e  the  faia  311ubito?0,  0?  either,  of 

them,  Difp?obe  tfte  $apment  of  anp  of  the  feberal  .Suma"  afa?efaib,  oj  onp 

3§art  tijerfof ;  then  fo  much  ffioulD  he  bebutteb  cut  of  the  papment  of  tt)t  fe* 

foetal  <§>mn£  afo?cfaia .;  anD  upon  FpflWe,  that  then  mabe  no  3£marb  ;  after 

©erbia:  fo?  the  plaintiff  it  toa£  moaea,  that  the  3(ltoarb  ma£  not  fufficicnt, 

,  syd.  j9-  q'  I'agard  e  &  curia  adverfare  vult,  mhetbet  *&$  fteferbation  u)all  fruftrate  all  teaching 

to  the  31maro,  0?  nnjether  t^e  Sllmarb  ffcaH  ftano,  anb  the  Sefcrbation  be 

boib. 


void.  zCro.  j  84,  y8y. 


Deceit.  C  283  )  Howard  w/w  Salkeld. 

Ro.zd  R.iz/.acro  ■»  ,t|  3j0j&  William  Howard  habing  a  Sjubgment  in  a  Cejfabit  againft 
J47.  paim.j6. 7.  jyj  xnornas  Salkelk  (Sfguire,  the  €enant  befo?e  <£recution  b?ought  a  i©?it 
of  <©etcit,  ana  oecaufc  that  mcula  not  flap  <£recution,  he  S?oug|)t  alfo  a 
i©?it  of  <£rroj ;  ana  though  ootf)  thefe  3©?it£  tenbeb  to  aboib  the  Segment, 
pet  became  thep  mere  upon  feberal  fteafong  ana  tfiefpea;^  thcp  mere  both 
alloioeb. 

(  284  )  Kid  verfus  Chineley. 

Tr.  if  Jac.  Rot.  2219. 


iwBm.jWw*   T^aBbt  againj!  €jemito?^  mho  pleabeb  th?ee  S"bgmcnt£  of  an  $unb?eb 

on  of 

&c.  the  faia  jf  o?tp  fPottnb^  anb  <fttoentp  #ounb£  mo?e,  mfjicb  i$  not  fufS» 


m'  Nof iosAntc'    U  $ounb$  apiece,  anb  that  he  hab  paib  #o?tp  ^ounbsf  in  full  £ati$fao:ii 
on  of  tmo  of  the  Snagmcntg,  anD  that  he  hath  not  no?  hab,  $c.  prsterguam, 


judgmeut.  cient  to  pap  the  other;  roijercupon  the  plaintiff  beniurreb,  anb  abjubgcb  fo? 

the  <&efenbant;  fo?  it  i^  a  pleinement  adminifter  fpecial. 

Debt.  (  28f  )  Bawtrey  w/«i  Ifted. 

Mich,  iy  Jac.  Rot.  3 149. 

fetrine  ouf'Tythef    T>  Awtrey  Verf.  Ifted.  ^ebt  upon  the  ^tat*  of  2  E.  6.  fo?  not  fetting  out 
Browni.  i.  R.  ji.     Jj  <%vtye$  i  the  ©efeubant  pleabeb  Nihil  debet,  anb  abjubgeb  a  gooa  ^ffuc. 

Winch.  Enr.  197,  ™9, 

X GrMzi,  766. '  Ant!  (  286  )  Chefter  &  Uxor  verfus  S.  George. 

188.  Mo.  J«.  4J*.  Hill,  if  Jac.  Rot.  1972. 

914,     2RO.  R.  430-  J    :  y' 

CHefter  anb  fti£  wife  b?ought  an  Sfittian  of  €iefpaf^  againjl  S.  George. 
€he  ©efenbant  pleabeb,  that  another  S.  George  i»a£  feifea,  anb  bicb 
feifeb,  $c,  anb  it  came  ta  him  ag  $eir.  €fyt  plaintiff  replied,  that  befo?e 
^c.  one  Burgen  toa^f  feifeb,  anb  mabe  a  3leafe  ta  one  Marihall,  mho  bieb  3J«5 
teftate,  ana  the  31bmini|lration  committeb  to  the  iBife  plaintiff,  anb  tra* 
berfea  the  bping  feifeb,  anb  founb  fo?  the  paintiff.  §n  ^Irrcfl  it  toajj 
mobeb,  that  the  plaintiff  u)ou!b  habe  ujctoca  rSje  Hetttr^  of  2tbminiura* 
judgment.  tiou :  1i3ut  the  Court  gabe  $itftsmtnt  fo?  the  plaintiff,  becaufe  hi^  ^offeffi^ 

1  cr  i3s   i  rr  s0  0"»  ^ity  iff  affirmeb  in  the  ©ecBio:,  ma^  hJ^  €itle,  anb  the  ^bmtninra^ 
113.673."       '     twn  toatf  but  an  ^nbucement  to  the  €raberfe. 

Drury 


Drury  verf.  ~?  Sibyll  Yardiy  verf.  ?  Guffly  verf.?  Bfands     ? 

Fitch.  5  Sir  Arthur  Ingram. S  Pindar.         $  Cafe,  &c.  5  2I9 


(  287  )  Drury  againfl  Fitch. 

Hill,  if  Jacobi. 


Rury  foougtjt  an  Action  of  tfje  Cafe  agatnfi  Fitch,  fo?  ttjcfe  IB02D3    %  Afli™  *or  w?rds-  ' 
arrclftbcc  fo?  tfrlonp,  anb  at  rtjt  €rial  t&e  plaintiff  toa*   ®ohti\it.  S'tm^cl' 
Ssiab  noto  it  toa5  faib  by  lji£  Council,  tijat  tijc  QMenbant  to  a. 3  to  fiabc  no  Bend- ,01-  z  Ro-  R- 
Colte,  becaufe  tije  119o:bs  tocre  not  Actionable,  anb  fo  Sjubgmrnt 'teas  to  coJ^mt'the'' 
be  giben  againff  tlje  plaintiff  foj  rljat,   anb  not  fo:  tjjc  $onfujt.  ■  Anb  it  piaimiffuponhisMw- 
toasffaib,  tiiat  be  l?ab  been  fo  ntlcb  in  the  Jting'jS  23encfj:  -But  -J  toa^  ot-{oc™iitf  &**" 
a  conttarp  Opinion,  foj  tlje  !©ojD3  of  tfje  lato  are  plain  anb  general,  r&at  00.17?.  o.ja'c. 
tlje  ©cfcnbanr  fijall  fjabe  <Coff£  upon  tfjc  j,2oufuit  ;    anb  t'ne  deration  t$  rbe  i5S"  Pott" l8+ 
mo?e  gtofg  if  tfiere  toere  no  Caufe  of  Action,  fo?  elfc  a  $£an  migijt  fue  totib 
mo?c  jSafctp  totjerc  Ije  IjaD  leaf*  Caufe.    Anb  fo  Coflts  lucre  abjuDgcD, 

(  288  )  Sibyll  Yardiy  ver/««  Sir  Arthur  Ingram.  Aftumpfic. 

Hill,  iy  Jac.  Rot.  94;. 

Sibyll  Yardley  bsougbt an  Affumpfit  againlT  -§ir  Arthurlngram,  anb  bcclarcb,  confiderationromain- 
tftat  5>ir  Edward  Grevill  toas  inbebtcb  unto  Dec  one  l?unb?cb  anb  £>mv  ^bZf&Ztl'suu 
pounbjj,  anb  trjat  fte  tolb  t&e  ©cfenbant,  trjat  fije  tooulo  acrcft  bin  to?  it :  not  laying  how  u>ng.' 
iDficrcupon  tbe  ©efenbant,  upon  Conftberation  tfiat  ftc  ftoulb  at  bitf  3fu  p0uprr3f\'ntLe;86,2l5 
fiance  forbear,  bib  p?oniife  to  pap  |jcr  fo  mucb  as?  ftc  fftouib  p?o&e  due  unto  ' 

ijcr  by  tfje  faib  Edward.    Anb  tljat  thereupon  tbe  bib  fo?bear  until  trjiai  Sirne, 
anb  tbougl)  one  i3unb?eb  anb  ^inp  $ounb£  ttfere  bue,  ana  fbejan  torU  p;obe 
it,  pet  tlje  ©ffenbant 
founb  fo?  t&e  plaintiff 
Deration  uia£  not  <§>utiu 
biocb,  fo?  fo  it  migijt 


A 


(  289  )  Guffly  verfus  Pindar. 

itceoib  of  a  ^obibition  toa£  (lictocb  bn  John  More  ^Serjeant,  Pafch.  14  orrrnes  for  the Tythe 

t  r»  n      e.    i.  s-\     m       <^»«     •     j.    re  «_     t-»-     j  f\        r  <-    .  c  ^ot   Willows,  and  aver- 

Jac.  Rot.  1918.  bettoecn  Guffly  plaintiff,  anb  Pindar,  Ration  of  Mottes-  ring  that  rhcy  were  of 


tljep  ft  all  pap  €ptl;c^.    ^ote  tbe  acafen. 

(  290  )         •  Bland's  Cafe  verfus  Edmonds.  Cafe. 

Pafch.  16  Jac.  Rot.  444. 

GEorge  Bland  b:ougbt  an  Action  of  tfje  cafe  againfr  A.  B.  foj  Taping,  tijat  Aaion°foW°,ds^h°H 
be  UJajf  inbicteb  of  f  elonp  at  a  ^cOion^  bolbcn  at  anb  r,7not 'avVmng  ch« 

bib  not  abcr  ti>at  b^  toa£  not  inbicteb:    Anb  after  a  Serbia  fo?  tfje  ^Iain>  hewasnbtihdidted. 
tiff,  Subgnient  toa0  irapcb,  becaufe  cberc  toa?  no  Averment  ut  fupra     g[t  BrZ'nM.^Tj.?' 
taasf  alfo  quefjioneb  fo?  tlje  berp  i©o?bs\  becaufe  an  ^'ubictnietu  i$  But  a  cro.a<f8.  Anr.  ,77. 
4>urmife.  ;g'IJ4,it7'lCr: 

(  291   )  Crittal  verfus  Horner.  Cafc. 

CRittal  &20ugf)t  an  Aaion  of  tlje  £afe  againfr  Horner,  fo?  Taping,  tfjat  be  '  Roll-4J-  3Cr.n+, 
Jjab  caugrjt  tije  French  Pox,  anb  bab  canieb  mem  rjomc  to  tjts?  i©ife,  ^;M  *0r*,«. 
anb. (jab  *3;iib5ment:  ^t  ^>!anocr  is  not  in  ti)c  toicbeD  slJ9ean£  of  getting 
tfi  m,  but  in  rlje  <9b',oufncl>j  of  tlje  ^nfcaion,  a?  a  3Icper,    2  Cro.  144.  1 
Roll.  44. 

F  f  2  Clafebrooke 
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Battery. 


Confeffion  of  Aaion 
refuted  after  Iffue 
joyned.     I  Brnl.  196. 
Noy   31.   Br.  Conief- 
iion,  4. 


Star-chamber- 

Star-Chamber  for 
flanderous   Petition, 
againft  the  L.  Chan- 
cellor. 


It  is  Lawful  to  com- 
plain to  the  King  of 
Injustice. 
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Clafebrooke  verfus  Livefey. 
Pafc.  i£>Jac.  Rot.  2313. 


CLafebrooke  an  3ltto?ncp  brought  an  Action  of  25atterp,  eft.  agatnfUive* 
fey,  in  the  Countp  of  Wigorn:  <€be  ©efenbant  plcabcb  not  <@uiltp>- 
tnijiclj  ttm£  entreb.  3flnb  nolo  trje  ^cfeu&ant  tooulD  confers  tr,c  suction, 
which  the  plaintiff  toa£  not  filling  to  accept,  bceaufc  tlje  defendant  Ijaa 
fame  pamer  tenth  the  Sheriff,  befoje  tafjom  toe  Snquirp  of  damage  fftaulb 
be.  Whereupon  though  all  tlje  $;otbonotarieg  faib,  that  tfjep  fjaD  nctoer  feen 
a  Confeffion  refufeb,  if  it  mere  offereb  before  the  Nifi  prius  feaicb,  pettfje  Court 
bib  in  their  ©ifcretion  refufe  it ;  a^sf  roell  a?  becaufe  tlje  I^ounatng  toag  gric? 
bau0,  ag  to  aboib  ofrroj. 


(  293  ) 


Wrenham's  Cafe. 


This  Argument  was, 
Tr.  i5  Jac. 


§luare  Imped. 

Waller. 

Surrey. 

1  Brnl.  162, 3+8.  y, 

H.  8.  Cap.  11. 


The  Stat.  3 1  H.  8.  of 
Monafteries,  the 
Claule  of  Confirma- 
tion of  Grants  to,  and 
from  the  King,  there 
expounded  at  large. 


YElverton  2Utto?nep-<!3entral  infojmeb  in  the  ^tacsChamber,  ore  tenus,  a* 
gainft  John  Wrenham,  fo?  a  Complaint  by  pirn  erljibitrb  agoinfi  &ic 
Francis  Bacon,  &02b  Cbancelloj  to  the  Sling,  in  a  25ooR  containing  a  £can* 
balou£  Cenfucc  of  a  decree  maDe  bp  tt|c  faiD  Ilojb  Cljanrcllo?  againft  pirn,, 
fo?  one  £ic  Edward  Fifher.  3!"  the  Sentencing  of  tofjicb  Cafe  it  rua0  rcfol* 
neb  bp  the  tohole  Court,  that  it  toa£  fateful  fo?  onp  cSubjccc  to  petition  to 
tfje  Jiing  fo?  $ieb?erg  in  an  fumble  anb  a^obefi  Scanner,  inhere  he  finbs?  pirn? 
fell  griebeb  bp  a  Sentence  01  ginbgment;  fo?  Sficcefef  to  the  £oucreign  muff 
not  be  fhut  up  in  Cafe  of  the  Subjects?  !©ifireffejef ;  but  on  tfje  otfjet  &ibe, 
it  i$  not  permitteb  unber  Colour  of  a  petition  anb  ftefuge  to  the  &ing,  to  rail 
upon  the  Subge  0?  hi£  Sentence,  anb  to  mane  himfelf  Sfubgc  in  big  otnn  Caufe, 
bp  $?c jubging  it  befo?e  the Upbearing  (fo?  toijich  his;  £uit  to  tbe  ISiing  ffioulb 
be)  tahich  Wrenham  in  tyi£  Cafe  bib  though  hi£  tohole  23oon,  mith  the  molt 
befperatc  25olbnef£  anb  befpightful  anbbirulcnt  f©o?bstbatpja£  pofiible.  3it 
teas?  alfo  refolbcb,  that  the  Sfnftice  of  the  ©ecree  taag  not  to  be  quefiioneb  in 
thiS  Cafe,  fo?  that  tiiag  not  the  point  note  examinable,  though  in  that  it 
bib  appear,  that  he  haQ  bone  mp  2io?b  Chancellor  much  anb  great  Wrong. 
Jbo  pe  toa£  cenfureb  a  €houfonb  $ounb£  fine, 

(  294  )        Anne  Needier  verfus  Bifhop  of  Winchefter. 

Hill.  12  Jac  Rot.  1844. 

ANne  Needier  brought  a  Quare  Imped,  againft  the  "Bifbop  of  Winchefter, 
anb  George  Needham,  Cferft  of  tpe  Vicarage  of  Horley  in  the  Coun^ 
tp  of  Surrey,  anb  bedareD,  that  one  Robert  Briftow  bjag  feifcD  of  the  i>at* 
fonage  of  Horley,  iahercupon  the  Sfibbotnfon  of  the  ©icarage  belongetp, 
anb  that  the  ©icarage  aboibcb  bp  the  ©eath  of  one  Lucas ;   anD  that  it 
toasf  then  in  the  J^anD^f  of  dBueen  Elizabeth,    bp  t^t  tOTarDffiip  of  Robert 
Briftow,  the  £on  of  the  firff  Briftow,  mho  p?efenteb  William  Browne,  and  fo 
concept  tfje  parfonoge  ad  quam,  &c.  bp  bibtr£  mean  Conbcpancc^i  to  one 
James  Cromer  in  fee,  ana  tpat  he  the  firff  of  January,  1901.  bib  grant  ttnta 
Francis  Foxton  the  nejrt  31iboi&ance  of  tfje  ©icarage,  taho  granteb  the  fame 
unto  Henry  Needier,   anb  the  Plaintiff  then  hi«f  ©Uife ;   anb  that  Henry 
Needier  bieb,  anb  tfjat  it  furbibcQ  unto  her,  ana  thni  the  Church  became 
©oib  bp  tbt  ©eatb  of  William  Browne  Encumbent,  anb  fo  it  belongeb  unta 
hec  to  p?efent:  Chisi  being  the  nejet  Sfttioibance  after  tfje  <©?ant  to  Foxton. 
Needier  pleabs*  in  25ar  a^  parfon  imparfone  of  the  ©icarage,    anb  fap£, 
that  S^ing  Henry  8.  ma£  feifeb  of  the  55arfonage  of  Horley,  ad  quam,  &c. 
anb  thathebieo  feifeb  of  it,  anD  fo  mahess  tlje  percent  ro  Sing  Edward 
the  6.  anb  4Sueen  Mary,  anO  lafflp  to  <£Uirrn  Elizabeth,  bp  f  0)(C  tehei'sof 
fi)e  toasf  feifeb  in  fee,  anb  fo  fcircb  fbe  p^rfcntcD  firff  one  Lucas,  ana  tHcn 
the  faib  William  Browne,  anb  nofeJ  upon  the  ©rath  of  Browne,    the  SJing 
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"  pjcfcnteD  him  tfje  &efctiDant :  3fit  roftofe  ^efentation  be  mas  infiitutcD 
fr  anD  inDuaeD,  aub  rraberfetfj  tDtrfjout  tfjat,  rrjat  Robert  Briftow  tfje  father, 
r'  mas  iciffo  of  tfje  faiD  ftectojp,  ad  quam,  &c.  as  rt}e  plaintiff  haD  alleDgeDj 
"  rofjcrcupon  giffiie  is  taften,  and  trie  Slurp  finD  a  fpecial  3£>erDia:  thus." 

<3Tfjat  one  Robert  Southwell,  anD  Margaret  ins  JDife,  lucre  feifeD  to  trjem  anD 
the  S=>cirS  of  Robert,  of  the  iletto^p  of  Horfham,  in  rfjc  Countp  of  Suflex,  anD 
tfte  10  ©ap  of  May,  31  Hen.  8.  bp  the  vDceD  of  that  ©are  DiD  gibe  tfje  fame 
jQcctojn,  $c.  to  Sting  Henry  the  8.  anD  his  ^ucccffojsf.    3tnD  tfjat  Sting  Hen- 
ry tfje  8.  being  feifeD  of  tfjig  fiettojp  of  Horley,  ad  quam,  &c.  op  fjitf  Setters 
patents  bearing  ©ate  21  Julii,    ;i  H.  8.  In  conlideration.  pred.  Retforia:  de 
Horfham,  Sec.  per  pred.  Robertum  Southwell,  &  Margaretam  eidem  nuper  Regi 
hseredibus  &  fuccefforibus  fuis,  dat  conceff.  de  gra  &c  dedit  &  conceffit  prsed.  Ro- 
berto Southwell  &  Margarets,  tfje  faiD  ilettojp  of  Horley  ;    anD  the  3iDbotOfon 
Of  tfje  ©icarage,  inter  alia  qua  nuper  monafterio  de  Horley  in  eodem  Com.  de 
Surry  modo  difiolut.  fpeclabant,   &  pertinebant,    Habend.  to  Southwell  ano  his 
IBife,  anD  tfje  f$m0  of  Southwell.    3inD  t^at  aftermarD.,  tfjat  is  to  fap,  26 
©ap  Julii  An  j  1  H.  8.  anD  not  befo?e,  tfje  faiD  Southwell  anD  ijis  JMlife  came 
into  the  Cfjancerp,  anD  DiD  acftnomlcDgc  tfje  faiD  ©ccD,  tofjicb  ©ecD  mass  afs  *  Ro.  m- 
rermarDS  Dtilp  inrolleD.    3CnD  tfjen  f  fjep  finD  a  Conbrpancc  of  tfje  jJBarfonage 
of  Horley,  ad  quam,  &c.  to  tlje  faiD  Robert  Briftow  anD  tjiS  1$eix0,  anD  fo  con- 
cluDc  tfje  ®crDtct:  €fjatif  tfje  Court  ftjall  juDgc  tfjat  Robert  Briftow  tfje  fte 
tfjcr  mete  fcifeD  in  fee,  trjen  tfjep  finD,  tfjat  fje  mas  feifcD  in  fee.    Et  fi  con- 
tra, tfjen  econtra. 

31! nD  %  am  of  #pinion,  that  Briftow  mas  fcifeD  in  fee,  anD  confcquentlp 
tfjat  SnDgmcnt  ougfjt  to  be  gitoen  fo;  tfje  plaintiff. 
<€he  joints  are  tmo. 

€rje  firfi,  mfjctfjcr  tfje  ConfiDcration  in  tfje  Sting's  <*5;ants  mere  true,  anD 
gooD  in  Stam  0;  not. 

€f)e  fcconD,  mDethcr  tfje  Sting's  «J5;ant  mere  gooD,  be  it  tfjat  tfje  feconD 
ConfiDcration  mere  true  02  falfe,  gooD  02  not  gooD. 
<Sfje  fittf  $oint,  fo;  nio;e  clear  ©ifftnetion,  3  bJtll  DibiDc  into  tmo. 
€rje  firtl,  mfjetfjee  tfje  Confibrration  mere  gooD,  if  tfje  S^uSbanD  fjoD  been 
fcifeD  alone,  anD  tfje  fling's  @;ant  fm&  been  maDe  in  ConfiDcration  of  rjiS 
<!5;ant  alone,  anD  fo  no  otfjer  fault  but  tfjat  his  ^ift  bath  not  been  tfjen 
inroHrD  1  2EnD  %  tfjinft  it  fjaD  been  gooD  cben  bp  tfje  Common  Ham. 

€he  nert,  mfjctfjcr  the  Sfrpntng  of  tfje  life's  45;anr  to  tfje  ©usbanb,  in 
tfje  $oint  of  tfje  ConfiDcration  fjatfj  maDe  tfie  ConfiDcration  falfe.  3£nD  3J 
tijinh  it  rjatlj,  anD  tfjat  ucitfjee  to  be  cureD  bp  tfje  Common  Sam,  no;  bp  a* 
np  Statute,  tfjat  is,  tfje  ConfiDcration  cannot  be  maDe  a  gooD  anD  true  Co«s 
fi&eration. 

nEo  tfje  feco'.iD  ^oint,  %  fjofD  tfje  king's  ^?ant  fufficicnt,  normif fjlfanDing 
tftat  tfje  ConfiDcration  be  falfe  anD  DoiD,  anD  tfjat  onlp  bp  trje  i^dp  of  tfje 
Statute  of  %\  Hen.  8.  anD  this  %  fjolD  to  be  clear  anD  out  of  Doubt. 

311S  to  tfje  firfi  $oint,  tfje  Cafe  is,  tfjat  Southwell  anD  fjis  »ife,  being  fei* 
fcD  of  tfje  $atfonage  of  Horfham  to  tfjem,  anD  tfje  ^>cicS  of  Southwell,  DiD 
<©?ant  tijc  fame  to  Sting  Hen.  tfje  8.  anD  fjiS3  S^cirs  bp  tfjeir  ©eeD,  10  Maii  An. 
21.  anD  then  tfjelting  bp  fjiS  Setters  Patents  21  July  Anno  ?r.  DiD  €*?ant 
tfjiS  |)arfonagc  of  Gorley  (mfjercunto  tfjis  StDbomfon  of  tfje  Vicarage  bt* 
lougcD)  to  ttjem  anD  tfje  I^cirS  of  Southwell,,  in  ConfiDcration  of  tfje  $ar= 
fonage  of  Horfham,  &c.  giben  anD  granteD  bp  tljcm  to  fjim,  not  faping  bp 
©ccd,  no?  bp  mfjat  a^eanS. 

€fjcn  after  26  July  An.  31.  tfje  ©ceD  iDaS  atltnobJlcDgeD  bp  Southwell  anD 
fyi$  SSttife,  anD  isuolIeD  fecundum  formam  Stat. 

Hpon  tfjis"  Cafe  %  am  of  Opinion,  tfjat  t!)ougf)  tfje  ©eeD  to  tfje  Utiug  mete 
not  acftnomlcDgeD,  no:  inrolleD  at  the  OEimc  of  the  C5;ant  maDe  bp  tfje  Sting, 
prt  tfje  delation  of  tfje  ginrollment,  anD  the  Operation  of  the  Ham  fhall  Ant.  i6f. 
mafic  tije  ConfiDcration  true  in  Effect  anD  Sufficient,  as  roucfjing  tfje  ©uS* 
banD'S  €ffate,  anD  tfie  Sting  not  beccibcD;  toliicfj  is  tlje  true  ficafon  >fjat 
maftcS  a  patent  boiD,  mfjen  tlje  Sting  is  DceeibcD  in  tfje  reo!  ConfiDcration 
tfjat  niOyCtfj  anD  caufctfj  this  <*3;ant :  f  0}  tofjen  tfje  Sting  maftcS  a  C^ant 


222 


Anne  Needier  verf. 
Bifhop  of  Winchefter. 


Patents,  Br.  80.  4  Co. 


bp  tlje  Woib  ex  mero  motu,  anD  pet  cirpjcfjctft  a  te al  ConfiDeration  mobing 
big  <&?ant,  toljicti  ig  falfe  :  $oto  (finec  tfjrfc  arc  Contraries,  anD  cannot 
fianD  together)  tlje  Sato  ftjall  juDgc  upon  tlje  c jrp?cf£  ConftDftation,  anD  fijall 
not  regarD  tije  €laufe  of  tfjc  f  o?ni  ex  mero  motu,  toljicb  !•>  Claufula  Clerico- 
rum  •  but  u)a!i  reject  tljat,  as  tije  Court  Doftj  tlje  (©pinion  of  tfje  E^P.,  toljeu 
4"™  Accwd."'  *  v "  rbep  mid  r Jjc  fact, and  roncUiDc  upon  it  eowrarp  to  Sato,a$  in  Aimy  Townfend'S 

Cafe,  &  9  H.  6.  iffint  nienc  fon  fair, 
confidsrations  in  the       $oto  f0?  tlje  €onGDerarior.£  rfjen  map  be  falfe,  anD  pet  not  Defeat  tlje 
ycl^TVcS  <£5?anti    a£  ConfiDeration  of  ct^onrp  paid,  o?  ttoiifiDcratton  of  J>crbicc,   578. 
plow'd. 4jj.  a.  B.  3$atrnf£   anD  <§t.  Saviour'^  Cafe,  Coke  lib.  10.  67,  68. 

®|jel5eafon  ig  not,  becaufc  t|}c  Ssing  is  not  DcrcibcD  berballp,  out  becanfe 
tlje  Sato  Dotfj  not  eftceni  fuc'n  a  ©cccipt,  fo  tocigrjrp  0?  material,  ag  to  Dcftrop 
tije  ©ant,  mini)  Uig  iicre  tolicrc  tiie  Jang  ig  not  Deccibcd  at  all  in  <£ftca: 
for  tlje  Sling  batij  the  ^darfonage  of  Horfham,  &c.  anD  that  bp  tf)c  <*3?ant  of. 
Southwell,  toljicf)  toa£  maDc  befo?e  tfje  $$ings*  <®?anr,  anD  mull  be  fo  plcaDcD, 
ag  maDc,  10  Maii. 
inroiiment  of  a  Deed     3llnD  tljougb.  it  be  true,  tljat  toa$  not  compleat,  no?  pcrfcctcb  fo?  »ant  of 
to  the  King,  how  it     Enrollment  at  t:|;e  €ime  of  tlje  Jiing'£  $5?ant,  -pet  toncn  the  Enrollment 
Anttei?o--  tAmt  l|Pon  ^ ir  ta**E^  6*^  ^fff<s,  ncitljcr  from  tfje  Enrollment  no?  bp  it,  bin 

pio.'79-b\  Mo.  616.  from  anD  bp  tfjr  firlf  let  ♦  28  nD  tljercfo?c  bcttoeen  tije  parties  it  ffjail  binD  to 
Pal-465-  all  ^urpofe^  ab  initio,  tfjougl)  tpg  be  in  a  collateral  fJefpcct. 

4 Co. 71.  a.  3  co.ip-  3£nD  tijerefo?e  E  am  of  ©pinion,  tljat  if  E  ffi^e  mp  SanD  to  tlje  Mng  Bp 
a.  no.  516.  Godb.  ^ce^  and  after  cfjarge  tije  SanD,  anD  tljen  31  lebp  a  fine  to  tf?e  fttng  of  tlje 
2i8. 2  And.  161.        fam£  Sajij3j  flKtJ  t|cn  t^e  ^fcQ  &c  iElcojjcDj  t|at  t|jC  3^jng  0,al|  tjolD  tfje  SanD 

DifcfjargeD.    3lnD  Hind's  Cafe  ig  not  lilte,  fo?  tijerc  tlje  latter  (STonbepanrc  p?c= 

bails,  becaufe  it  rrtinguifljctD  tlje  Sfe,   Itmjjout  toljiclj  tlje  bargain  anD 

J»alc  too?KS  not.    ^0  1  Hen.  7-  ?>•  a  feoffment  ig  maDc  to  cue  fo?  life,  tlje 

iScm.  to  cfjc  ^ing,  t^c  Item,  fftall  ta^e  €ffcct,  tbougb  tlje  Enrollment  folloto 

Ant.  w,  196.  long  after.    ^0  in  Hall  and  Winckfeild's  Cafe,  a  iiecognisnnce  aebnoujlcDgcD 

bcfo?e  me,  in  tlje  Vacation  at  Serjeant's  3""^  bring  inrolIcD  tlje  3Tcrm  of* 

tcr  toas  rulcD,  to  binD  from  tije  !HlcIinoU)!cDgment. 

Am.  135.  ^0  P.  1^  Jac.  Bull  folD  to  Dimmock  tfje  21@ano?  of  Pipe,  Dimmock  DieD,  tljctt 

tfyc  2PceD  mag  inrollcD,  pet  it  Maag  rcfoltscD,  tljat  tlje  ^cir  tboulD  be  in  llDarD. 

Dem  174:  ^°  l,P°»  rl3c  ^afc  of  38  E-  3- -ii.  of  a  feoffment  britljin  tijc  ©icto  anD  €ns 

trp  after ;  anD  Bullock's  Cafe,  17  Eliz.of  a  feoffment  of  SanD  uncertain  toit|| 

Dy.asi.  iCo.  36.  a.  Election,    jfoj  tfjcfe  arc  not,  no?  cannot  p?opcrlp  be  calleD  fictions  of  Sato, 

but  arc  real  %og3  compounDeD  of  Come  dimples,  tofjiflj  mahe  not  a  compear 

o?  intir.e  3Ect  'till  tljep  come  togetljcr,  anD  tljen  tljcp  mane  one  perfect  38a:, 

toojhing  bji  tljcir  JJature  ab  initio,  cOr n  ag  ottyetg  Do  tliat  are  in  tljeir  ^a* 

ture  finglc :  2ftut  tftofe  €ljings  arcp?cpcc5p  f  ictiong  in  Sato  tljat  liabe  no  real 

Offence  in  tbcic  oton  25o&p,  but  arc  fo  acHnotolcDgcD  anD  accepteD  in  Sato, 

Co. L.t6s-b.  fo?  fomc  fpecial  ^urpofc,   ag  Littleton  tit.  fjrlcafcjsf.    Ift  ttjat  Ijatb  aliencD 

banging  tlje  W}it,  map  ag  long  a£  tljat  3©?it  bangs?,  accept  a  Sitclcafe  cf  rfic 

©cmanDant-  fo  map  a  ^oucijee,  after  fte  ftatlj  entreD  into  t$c  Mlarrantp : 

f  0?,  tljougl)  tljep  be  not  tenants,  per  tije  Sato*?  anD  tlje  parties  babe  al* 

lotoeD  tljcm  a^  tenants,  inter  fc,  fo?  tljat  &uif.    ^0  ;3  E.  5.  29.  an  Enfant 

in  ventre  fa  mere  map  be  bOUCbcD.     10  Co.  32.  b. 

Stat  u  h  s  7  Co        ^ut  if  r&c  ^ujSbanDV  <0?ant  coulD  not  be  maDc  true  bp  Common  Sato, 

s.  a.  pofi  '338.  Co-,    tlje  ,§>tat.  of  31  H.  8.  of  99onaaerir0  coulD  not  Ijclp,  becaafc  tljat  «©?ant  bp 

L.i6s,v?o.a.         tfje  ^uabanD  toa^  maDe,  ag  in  tfje  Cafe  appear^,  after  rlje  parliament  be? 

Yei  127  Ant.  in.    ®an>  ^Ijiclj  \x*ag  28  Aprilis  3 1  H.  8.  anD  tlje  Statute  onlp  cjrtcnDeD  to  ^5?antjsf 

4inft.ij.  Dy.'74-b.    maDe  anD  paffeD  fince  4  Feb.  27  H.  8.  toliicb  muff  be  unocrflooD  befoje  tlji^ 

MfXm1JS  parliament  ;i  H.  8.  fo?  iti£  true,  tljat  all  SUitf  of  parliament  babe  tljcir 

424',         "  i     '  <£fteag  from  tlje  beginning  of  tlje  parliament,  0?  febcral  ^effion  of  jparlia* 

ment,  ag  it  ig  refolbeo  3  H.  8.  B.  parliament  86.   in  Partridge  anD  Croker's 

Cafe,  Plow.  79.  ercept  tlje  3Sct  ir  frlf  appoint  another  Ccrm,  from  toljict)  it  ig 

tu  tafic  b.ig  €ffcct. 

23ut  tbc^tat.  34  H.  8.  toill  bflp  it,  fo?  tljat  ertcnDsf  to  all  4B?nnf£  maDc 

Mo.dsi.  tn  the  fcing,  from  27  H.  8.  'till  tljat  parliament,  anD  fjben  |fcar#  after,  onD 

lt]pg  (amongfl  otljcr  Cljingsf)  Mant  of  Enrollment. 
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Sflgainff  tul)ic{)  it  toajaf  toimlp  objctteD  bp  mp  S3?othcr  Finch  (  Hereunto 
mp  TSjorljer  Hutton  alfo  inclineD)  that  thig  ©ceD  toag  iwolleD  long  befo?e 
the  Stature,  and  fo  hoIDg  itg  perfection  bp  rfje  Common  aitato,  anD  therefo?e 
neither  nccDeD  no;  coulD  habe  anp  35UD  bp  c^isf  lata,  ag  a  <®etit  not  inrolleb. 

23ut  to  this?  91  anftoer,  that  there  toag  a  €imc  tohen  it  toag  not  intolleD, 
anD  thi0  Statute  raato  the  ©ceo  gooD  anD  effectual,  occo?bing  to  the  sj^ean* 
ing  from  the  beginning,  tohen  it  Xaag  not  inrolleb,  anD  ig  all  one  fo?  tt»i£ 
Cafe,  ag  if  a  Statute  mere  niaDe  in  genera!,  that  all  45?ant£  op  the  fting 
itjali  be  gooD  toitljout  Enrollment,  anD  then  a  *23?ant  ig  muDe ;  it  ig  ipfo  fadto 
gooD,  op  the  Stature  to  all  purpofeg,  though  Enrollment  folloto,  op  tohich 
it  tooulD  babe  been  gooD  tottfjout  the  Statute. 

3mD  though  tfjijss  «©?ant  mere  gooD  bp  the  Stfnrollment  before  the  Statute  i 
pet  it  toag  not  fo  to  mane  the  ConfiDeration  true  at  tfie  €ime  of  the  &ing'£ 
45?ant,  fo?  toant  of  Enrollment  then;  but,  that  ig  the  3©o?u  of  this  Statute 
to  make  it  fo  gooD,  anD  to  that  purpefe. 

25ut  noto  fo?  the  H^oman'g  %$>  %  am  of  Opinion,  that  the  ConfiDeration 
cannot  be  maDe  gooD  anD  true,  neither  bp  anp  flulc  of  common  Sato,  no? 
bp  anp  Statute. 

fo?  firlt,  tohere  it  toa£  objccteD,  that  fince  the  3©ife  haD  but  an  <Sffate  fo?  if  the  wife  had  had 
%\ii  in  tije  €hing  grantcD  to  the  fling,  if  either  the  l|ugbanD  furbibeD,  o?  ?°,E?ate  at  alV, nor, 
the  mile  DifagreeD  to  the  €lfate,  the  iiing  toag  to  enjop  the  ftanD  abfolutc,  ™  ofoSt  h« 
Jp,  bp  the  43?ant  of  the  ]j?u$baub  alone,  toithout  the  i©ife,  ag  toe!!  ag  if  *oid i°? ningcouidnqt 
u)e  haD  joineD  in  ttiz  fine,  anD  it  Doth  not  appear  that  (fcc  ebcr  DiD,  o?  coulD,  havehurc 
impeach  the  foing'g  Efiate. 

€o  this  %  anftoer,  that  the  ConQDeration  mu|t  be  tauen  ag  it  ig,  tohich 
ig  not  in  ConfiDeration  that  the  &iug  IfjouID  enjop  tlje  SanD,  but  in  ConfiDc* 
ration  that  the  $u£&an&  anD  H&ife  haD  granteD  it  to  the  Sling,  tohich  in  am.k*. 
thi£  Cafe  is"  not  true,  Eo?  the  miU'g  <*5?ant  ig  utterlp  boiD ;   but  if  it  foao 
been  a  C*?ant,  though  Defeatible,  it  might  incline  to  alloto  it  gooD. 

%g  if  the  fcing,  in  ConfiDeration  of  EanD  conbepeD  bp  I.  S.  to  the  So?b 
€reafurer,  fo?  tlje  Ming'g  We,  OjoulD  <©?ant  to  I.  S.  anD  the  SanD  conbepeD 
bp  I.  S.  toere  gotten  bp  ©ificifin,  anD  the  ©iffeifee  u^oulD  enter  upon  the  5tto?D 
€reafurer,  pet  the  MnQ'g  «©?aut  u)all  flanD  gooD,  fo?  the  ConfiDeration  Wag 
true,  anD  pou  muff  not  ftrain  it  beponb  the  i©o?D,  bp  anp  imaginarp  3Uns 
tent ;  fo?  elfe,  if  the  SanD  toere  ebirteD  bp  a  3D?it  of  aight,  the  JHcafon  toere 
all  one,  anD  the  ConQDeration  Doth  not  intenD  a  general  Warrantp. 

ainD  therefo?e  in  the  Cafe  of  Alton  Wood's  tohere  the  ConfiDeration  toag  iCo.+3.a. 
the  j&urrcnDcr  of  aettcrjsf  $atent£  bp  the  i^u^banD  anD  i©ife  of  an  €ftate 
of  ftee^olo,  it  toajsf  refoIbeD  to  be  gooD.,  though  it  DiD  appear  that  the  The  ,Kins ]n, his, Ps- 
l^ift'isr  Effate  coulD  not  be  furrcnD?eD,  tohich  might  be  mu^t  t^e'Mim'g  6^11™ 
gfntent  mental,  but  ig  not  theerp?ef^  legal  intent  x  3(t  foagtbe  SiingV  final 
§Jntent  to  babe  the  HanD  bp  i&urrenDcr,   but  he  requireD  onlp  a  ift^ean.ss 
tohich  he  haD,  anD  that  toa£  onlp  inutile. 

^lcj;ain,  tohere  it  toa£  fenfiblp  objecteb,  that  the  fting  toa^  not  DeceibeD  in  The  King  deceived 
the  Scatter  of  f  att,  but  in  the  Effect  of  Hato,  hoto  the  affltifc^  v£5?ant  fijoulD  mJ.,!"6  3W- 
too?ft  in  Hato,  &  ignorantia  juris  non  excufat,  anD  then  tlje  Cafe  ffioulD  be  no  0* 
ther  than  agi  if  the  Jting  haD  faiD,  Southwell  anD  hte  Wife  habc  maDe  me  a 
45?ant,  tohich  i^  inDeeD  boiD  in  Eato,  ag  to  the  miic,  pet  in  ConfiDeration 
that  thep  habe  granteD  me  the  SanD,  %  grant  unto  them  the  ^arfonage  of 
Harley,  ^C. 

€0  thijef  S  anftoer  ttoo  toapjsf. 

f  irff,  that  fo?  ought  appears  to  the  Court,  the  Hiing  ig  DeceibeD  in  the  fm  Anfwn; 
fact ;    fo?  hi£  <!5?ant  ig  in  Confideratione  pred.  Reftoriac  de  Horfham,  &c.  per 
pred.  Southwell  anD  ht^  Wife,  eidem  nuper  Regi  dat.  &  concefT    &0  it  refcrjpf 
to  a  <$?ant  in  general,  tohich  might  be  bp  fine,  anD  not  bp  v&ccD  at  nil, 
much  lete  bp  thi£  ©ceD. 

a?p  feconD  Sllnftocr  ig,  tljat  though  the  Sing  be  DeceibeD  but  in  Hato,  pet  feco^j  Anrwer. 
that  toil!  not  p?eferbc  the  <0?ant ;   fo?  it  ig  not  onlp  the  f  rauD  of  the  |f>n ftp 
that  fcuftrates!  the  <«B?ant,  ag  a  ^unilhmcnt  of  hte  ©eccit :  25ut  if  it  appeac 
in  the  T5oDp  of  the  #atent,  that  the  Iting  ettg  in  §ig  ^[uDgment  to  \>ig 
©?ejuDice,  that  toil!  make  the  C*?ant  boiD, 
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€ijcrefo2c  18  H.  8.  Brooke  patent**  104.  "J\i  tfje  ifeing  gibe£  Sand£  to  one 
1  Co. 4(5.  a.  and  iji$  i|>eir£  Scales',   it  i$  juDgcD  in  tije  €rcljequet:  Cfjambcr  to  tie  utterly 

Isold,  ^ftiri^  but  €troj  in  Sato  (taking  t tjat  fo;  an  €ftatc  in  Sail,  tofjielj. 
i$  O51  tJ)e  Sato  a  |-rcj(irople)  and  Alton  Wood's  Cafe,  lib.  r.  r|)c  lifting  being 
tenant  iiv€ail,  Uje  J&ederGon  to  fjimfclf  infer,  gabc  t||e  Sand  to  Walfli  in 
■Sail,  '<€\\i0  18a£  adjudged  doid,  not  becaufe  tlje  <£jrate  toa$  niiHo&en,  a 5? 
in  cfje  enjer  Cafe  18  H.  8.  bat  becaufe  tlje  5$ing  did  rrc  in  tlje  gpc^m  and 
fanner  of  tlje  €ffate,  intending  tjjat  entire  toljirf)  could  not  be  fo.  3End 
Gawdy  1$  fS)crc  of  Opinion,  tljat  tbouglj  tlje  lling  Ijad  recited  hj#  EaibaDcD 
€llare^j  yet  it  cards  not  fcafce  bettered  |isi  <fi5;anr.  Unto  tobjclj  ©pinion 
f|ic  ttno  Cijicf  'Ju^JffS  did  olfo  agreV ,  and  pet  tljen  fje  Had  fallen  finotoledcce 
of  tfee  f  a et j  ano  fjad  onlp  milconceibcd  ttjc  lain,  tjjat  t)M  <S?ant  migljt  ne- 
bertfje'Ms?  toojfc  iniirelp. 
3Enc  s1)c  S02&  Chandos's  Caff,  Co.  lib.  6.  j?.  ig  not  contrarp.  €fjc  Cafe  i<?, 
8  Co.  jd.  a.  Accord,  tljat  M.  H.  7.  gabc  tlje  St? a  no;  of  Blunfden  to  Giles  Candos  in  €02!,,  and  ttjen 
tljjc  fling  rmtingf,  'fiat  fje  ftaD  rurreud?ed  l)ig  faid  patent,  bp  f  o?rc  toljcrcs 
of  tlje  liinQ  was  icikb  iii  i)i£  ©emefne  a#  of  fee,  gabe  the  faid*S$ano?  to 
Ijim  and  |u£  Qffllife ,  ana  it  toas?  golden  tljat  tlji£  ^aisc  toa£  good  in  Sato, 
to  \m(0  tije  SleberSon  in  fee  onlp  ,  totjereof  ttoo  main  Sfseaion.s  tocre  giben. 
fir  ft,  tljat  lefg  'poflfed  sfian  tije'fiing  meant,  tljat  i0i  tfyz  ileberSon  in  fee, 
inftead  of  tlje  Indole  Cftate  in  fee.  ^econblp,  that  it  taajsi  not  made  pn 
of  tftc  Confioeration  of  t|je  <0jant,  and  tfjcrefoje  if  tfie  4B;ant  fiad  been  in 
Confidmuion,  tijat  Sip  tlje  Surrender  of  t§e  patent,  tlje  Jiing  f)ad  been  hi* 
fed  in  fee,  in  fDoffea.cn,  fje  ijad  granted  it  again,  $c.  it  toould  fjabe  been 
bold  and  tljen  it  bad  been  !iRe  t'tje  pjincinal  €afe  Ijere. 

3!nd  tnc  fame  i^cafon  tljac  fuppSie^  tije  Siing5^  Sgnojanee  of  SS^atter^  in 
fact,  tDill  alfo  cj:cufc  s}i^  suant  of  Sinomledge  eben  of  t^c  3iatD£,  in  tfyt  fub* 
tiStie^  of  it.  f  0),  Ije  ffudie£  a  greater  38rt,  fc  Arcanum  regni,  t|jc  %xt  of 
SSeginwnt,  iu|)tc|j  i$  Ars  Anium,  and  contain^  all  5Hrt^3  a$  tfje  Commons 
Sbealtg  included  ail  p?ibatc  ^>octeticiEf. 

Tu  regere  Imperio  populos  Romane  memento, 

Hse  tibi  erunt  Artes,  pacique  imponere  morem 

%$  touching  tSje  ^caning  of  tl?e  Statute  to  tj)i^  ^Dttrpcfe :  ^fje  ^urpofejss 

The  wives  Grant  not  of  tjjefc  d&totutcjS  tuctc  to  cflabltCf)  Conbcpanee^  to  and  from  tpe  Stingy  oc- 

wkMcJ.  i4?al™'  I0?°i»ff  t2  |5atuial  €f]ltitp  Secundum  ^quum  &  bonum,   bJl)ict)  10  Lex  legum, 

tDirgotic  reipe«t  to  legal  €eremonie^.    25ut  it  bjatf  neber  meant  to  inable 

tljofe  #eifon^,  no;  t^eir  <&}ant03  taitio  bp  natural  &tfca0  0;  ^ifablement^3 

toere  eitSier  bp  Ujc  Sato  of  Mature  0;  t|?e  Sato  of  tfje  land  difadled  to  grant. 

Mo.  338.  11  Co.  78.  a      3Bnd  therefore  if  an  Sfldeot,  0;  l-unatien,  02  an  *§Mani  under  feben  fears? 

of  2Sge  ^ad  made  a  <SB>jant  to  mi  liing,  ttjtiS  Statute  Ijad  nebct  made  tljcm 

good,  fo?  jura  naturae  funt  immutabilia.     Kind   pet  it  i0  true,    tljat  if  anp  cf 

tljefe  Ijad  lebicd  a  fine  to  tlje  $$ing,  t&iss  fiad  bound,  eben  boitjjont  tfte  I^elp 

Laws  of  Nature  are  of  tfjc  Statute,     ^llld  Mary  Portingtoh's  <Cafe,  Co.  lib.  io.  42.  it  bindiSf  t&cm 

immutable,  poft.23^.  ajf0  f0?  t^g  ^fejJ  tlscrfiipon  declared  bp  tljeir  ^ecd,  a^  being  a  patt  of  tlje 

Operation  of  tlje  fine. 

95ut  note  tlje  SScafon,  mfiicl)  i^  not  becaufe  t$e  Hato  bind^  fucb  perrons, 
fo?  ttjerdn  jura  naturae  funt  immutabilia  ftill,  but  clean  contrarp,  bcraufe  tt}z 
Soto  fit\H0  tfjem  ^erfon^  not  fo  difabled,  no;  admits  tlje  SUbcrment  cf  fuc^i 
^ifablcment,  becaufe  it  i0  ccrtiQcd  bp  inbincible  and  difputablc  C;eDit  of 
t^c  Sludge,  tljat  ttjep  toerc  perferx  and  able  ^erfon.0.  2Hnd  fo  |$crc  i0  a  Sato 
of  ^olicp  tfyat  dorij  not  cnneel  tlje  Sato  of  Mature,  but  dotfj  on!p  bound  it 
in  point  of  f  o;m  and  Circuiiiitonce,  it  being  better  to  admit  a  2©ifcljief  in 
particular,  eben  againfir  tlje  Sato  of  Mature,  tlian  an  3'nconbeniehcc  in  <5E»e^ 
neral ;  and  h  i0  not  tfje  Sato  of  Mature  to  admit  anp  improbable  ^urmife 
againSt  aitit^enticfe  Hcco2d  o;  €toedence.  SSnd  tfjcugS  it  »e  true,  tljat  tlic 
3ge  of  21  10  not  fet  fo?  <S?ant  Bp  tip  Sato  of  Mature ;  pet  becaufe  t^at  it  i$ 
bp  tlje  Sato  of  tlje  Sand  let  a0  the  €erm  and  period,  tljat  tnc  Sato  of  $a* 
ture  judgetl)  of  ^ifabilitp  of  S^ino?*?,  to  gibe  o?  grant ;  all  &tamtc0  of 
tfiis  Sand  ftjnll  be  judged  cqnallp  in  tlje  fabotir  of  SH^ino;^,  ebcn'to  flsat 
^gs,  in  ^Imitation  of  tlje  Common  Sato,  except  in  fpecia!  <£afe£,  fecundum 
quid,  &0  an  finfant  to  contract  fo?  mcer  i^eceffitie^,  and  tt)e  ^ge  of  14  fo; 

tljeir 
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tftcic  in  J>occage,  ana  r!je  5tge  of  12  and  14,,    fo?  S^irriagc  of  g^afe  ana 
female,  and  rt}c  !ihr. 

£>o~t\)cii  it  10  apparent  that  it  i0  no  Argument,  tl)at  becaufe  thefe  might, 
bp  ttjeic  Chants?  to  the  itiug,  babe  Donna  themfclde£  (omc  toap,  that  i£  to' 
fap  by  fine,  that  thciCfo?c  bp  tobat  toap  foebcr  it  toaa  Done,  this  <§rature 
ffcoulcl  matte  it  goo&.  <£bcn  fb  3(  f«P  of  a  3Boman  Coprrr,  tljc  Sato  of  $a  = 
turc  ijatt)  put  fjer  under  i£ie  OD&EDfcncc  of  her  Busbanb,  ano  fjath  fubmittrd 
Ijcr  119ill  to  f)i£,  tohieh  tfje  Sato  follotoS,  Cui  ipfa  in  vita  fua  contradicere  non 
potuir,  ana  tijercfoje  toil!  not  bind  her  bp  ijcr  5Hct  joining  toitfj  |jcr  ijhisband 
becaufe  thep  ate  judged  t}ijs?  5Hrt$  and  not  |jer.s,  fo  ffje  toants  free  Z&itt,  a.0 
tlje  tlje  others  toant  -Judgment. 

7  E.  4. 14.  b.  15-.  the  2Bifc  being  ceftuy  que  ufe,  ffje  anb  tjer  husband  fold  the  1  ro.r,2iS.  i  r0. 
Sand,  fijc  receibed  the  SJ^onep,  anb  ttjcp  both  required  the  feoffee  to  matte  37^- 
Cftate  to  the  Sendee;  ano  pet  fjjc,  after  her  husband's  ©eatl)  toas  rcliebed 
againft  the  feoffee,  anb  might  alfo  againtt  the  ©endee,  if  he  tocre  pjibn  to 
the  me. 

ict  note,  that  this  toaS  in  a  Court  of  €quitp,  tohich  judgeth  fecundutn  x- 
quum  &  bonum.  $ote,  a  Conflict  of  ttoo  SatoS,  of  Mature  anb  <£quitp  a£  it 
mere,  but  the  one  is  p?edominanr.  Sfinb  pet  the  Sato  of  the  Sand  fo?  lies 
ceffitip'S  fafte,  of  Commerce  anb  the  lihe,  bp  a  Sato  of  $olicp,  malics  boib 
toith  this  Sato  of  |2ature  in  a  fpecial  fund ;  ana  therefore  allotoS  a  fine  Je= 
bied  bp  tyc  IjluSband  anb  the  Wile,  becaufe  flje  is  examined  of  her  free  Wi\\ 
jubifiallp  bp  an  5£uthentical  $crfon  trulted  bp  the  Sato  anb  bp  the  icing's 
i©jit,  anb  fo  taucn  in  a  fo?t  as  a  folc  3©oman,  as  alfo  tofjen  ffje  comes  in  bp  10  Co .43,  a, 
Jlcccit :  23ut  this  being  but  a  fiction  of  Sato  mu|i  not  be  extended  be  pond 
that,  that  the  Sato  hath  granted  as  a  $?ibtlege. 

$ap  mo?e,  if  a  JBoman  Covert  lebp  fine  alone,  as  if  the  toere  folr,  this  loCo.^.a, 
fljall  binb  r)er  fo?  the  iiSeafon  befoje  gitoen,  that  fbe  ffiall  not  be  rcceibeo  fa 
fap  fbe  toa^  Covert,  though  iKr  l^u^banb  (ball ;   anb  map  enter  anb  refioje 
the  Sand  hitnfelf  anb  hijBf  3©ife  both,  17  E. ;.  52.  7  H.  4.  23.  a.  Co.  lib.  7.  fol. 
8.  (Eountcfe  of  Bedford's  Cafe. 

TUut  no  2i9an  toil!  fap,  that  if  a  l©omau  Cobert  toould,  toithout  her  ^ujef* 
band,  make  a  Writing  of  her  Sand  to  the  Jling,  and  acfenotolcdge  and 
inrol  it,  that  thi£  toould  be  made  good  bp  either  of  thefc  Sato^,  becaufe  it 
tooulb  be  good  bp  her  fine,  if  her  i[hi£ban&  impugn  it  not;  eben  fo  the 
lieafon  fytsXtxg  not  in  the  other  Cafe. 

25p  tlje  Cuflom  of  fome  Cities  and  5place^,  an  infant  of  15  Hear^  (fo?  in  cufiomary  Law.  c<. 
pleading,  an  ?llge  certain  mujl  be  fetdoiun,  and  not  left  upon  telling  €toclbe  k;4'0b'  Depanure* 
^ence,  oj  meafuring  a  garb  of  Cloth,  a£  fome  15ook£  are,  t^at  the  Court 
map  jubgc  it  an  3Egc  cf  ©ifcretion ;  fo?  Cuftom  muff  not  bep?ibe  the  Sato  of 
Mature)  map  mahea  feoffment  of  ljt£  Sand  Iping  there.,  6  E,  3.4.   1%  E  3. 
Fitz.  dum  fuit  infra  xtatem  3. 

23ut  if  fuclj  an  infant  tooulb  inahc  a  45?ant  to  t^e  Mug  by  ©eeb  inrolleb,  "  Co.  77 •».  »c.  3<j+ 
thi^  Statute  toould  not  mane  it  good :  ^0  if  the  Sl^an  and  his  Wife  paf^ 
tlje  3Dife'£  Sand  in  London,  and  fte  be  eramined  (^ote,  fo?  elfc  the  Cufiom 
toere  boid  in  Sato)  it  binbS  her  bp  the  Cufiom  of  London.  15ut  if  tljcp 
toould  43?ant  tljeir  Sanb  to  the  &ing  bp  ©ccd  inrolled  in  the  €hanterp,  tljis 
Statute  tooulb  not  make  it  good. 

f  0?,  toheuc  an  511  tt  10  made  good  bp  Cufiom,  if  that  be  not  purfucd,  it  i0 
all  one,  ay  if  there  toere  no  Cuffom. 

€0  conclude,  a0  tfji^  Statute  doth  Wt  confirm  a  43?ant  made  of  that,that 
i0  not  the  <0?anto}£f  to  gibe,  fo  tfjefe  toeah  3&crfon£  are  #tonerjj  of  the  Sands 
to  tjold  and  retain  totJjemftiPcy,  but  are  ejiecmed  in  Sato,  a0  not  Ctoncr^ 
to  gibe  them  atoap.  2ind  t^erefo?e  it  toa£  a  necblcf^  <grpla:nnion  in  tlje 
Statute  of  WLi\\0,  that  *3diot£  and  the  like,  fftould  not  be  enabled  to  acbifc. 

S2>ut  of  a  «i3?ant  hp  Tenant  in  Sail  to  tlje  &uig,  the  ileafon  10  otljcrtoifc;  nco.  78.  »• 
fo?  tljerc  i0  no'S'^ruf^ciencp  in  refperi;  of  natural  defect,  but  a  Scflratnt  bp 
a  Statute,  UJfjere  tljc  Common  Sato  bid  enable. 

The  Objection  tljat  toas  infecrcb  out  of  tlje  <s>abing  of  the  Statute,  tohere 
<Mtbej£f  lucre  excepted,  tfyat  therefore  tljcp  tocre  meant  to  be  bound,  niobejJ 
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me  nothing  fo?  (befiDcS,  that  ise  atocaft  implicit  anb  inbircct  ^Inference 
to  let  in  fo  great  an  ■Hibfurbitp  anb  %ntot\Qtmtp  of  Sain)  that  deception 
both  not  reach  unto  the  IBibeS  tljat  arc  parties,  that  is,  to  rucfi  as  |opn  in 
the  <0?ant  of  their  oton  €fiatcS,  hut  to  the  l©ibes  of  the  Partirs  to  the 
Chants,  that  is,  habing  nothing,  hut  of  JS)ibes  ^Title  of  ©otoer,  tohirh 
Being  a  fmall  €bing,  onD  cafual,  thep  facte  content  not  to  free  the  fling's 
oEftate  of ;  the  OTo?bS  are  (other  than  the  parties.,  their  ^eirS)  aiiD  IDibeS, 
Jto  thep  put  tlie  HHife  in  ft  an  ft  faith  the  l^cir. 

$ofa  then  if  this  Confiberation  Be  faultp,  as  concerning  the  W\U,  it  faill 
6c  dear,  that  the  Sling'©  43?ant  toil!  he  tobollp  ttoid :  fo;,  tttmiQb  the  Com 
ftocration  conftfiS  of  biberS  CfjingS  ;  Vei  "  i0  one  entire  ConfiDeranon;  the 
Sling  ronceibing  mat  Sjc  hao  the  faholc  dilate  both  of  the  fflitc  anb  Bus- 
Banb,  toijerein  he  t0  beceibeb,  anb  rafting  that  fo?  bis  ftecompencc,  is  not 
fatisieb  toithout  the  tofjole,  Ufte  unto  an  <£rcbange. 
n  co.  i7,  it  3tf  a  Heafe  o?  Obligation  toere  reab  to  on  uulcarncb  Sl^an,   as  unber  a 

Conbirion  piccrDent  thus  :  %i  I.  S.  anb  bi£  iBife  conbep  unto  pou  their  €» 
ftate,  then  pou  Irate  unto  them  ttjiiS  Hanb,  o?  are  bounb,  anb  inocca,  the 
Seafe  o?  23onb  is  onlp  if  the  ^usbanb  alone  bo  its  <€bis  3£eafc  of  2&onb  faill 
Ante.  2o3, 204.  be  boiD^  l^otc,  that  a  Consecration  boib  in  fBart,  is  boib  in  all,  M.  19  Jac. 
Rot.  75-$-.  C.  B.  Swayne's  Cafe.  <€be  Witt  being  €enant  fo?  Eife,  tlje  Sling., 
in  ConttDcration  that  u)e  hab  furreub?eb  Totum  ftatum,  granteb  a  nebj  ajfiate 
to  her:  Subgeb  boib,  Becaufe  the  <£jtatc  faas  not  totallp  furrcnbjeb  as  a* 
gainff  i)tt. 

&n\3M%z  feconb  gr?at  $oint  H  thus,   abiuitting  that  the  #?anf  to  the 
\  Sling  facte  either  touching  the  il^ife  utccrlp  inefficient,  0?  the  savant  bp  the 

SjJusbanb  not  to  compleat  at  the  ^iuie  of  the  43? ant  mabe  Bp  the  Sting,  as 
it  couib  bcrtftc  anb  mafte  goob  the  ConfiDcratien,  anb  that  Ccnfcqiicntlp 
the  Sling  teas  p?eiubiceb  anb  reallp  beceibeb,  anb  fo  bi^  <0?ant  toere  clear* 
!p  boib  bp  the  ftuic  of  the  Common  Sato,  together  it  be  net  uiaoe  goob  bp 
§ o?ce  of  thefe  Statutes,  0?  one  of  tbeui ;  anb  bp  tohiehj  though  the  Coiulbe* 
ration  lucre  totallp  anb  reallp  fali'e,  ad  this  is  not. 

3finfi  %  holo  that  tfjij^  43?ant  is  matte  goob,  not  bp  the  Statute  of  54,  25ut 
%  ho-b  it  clcarlp  goob  bp  the  Statute  of  51.  |^ot  bp  34.  25ecaufe  it  tureS 
but  certain  fpecial  faults,  &0  0$ifa:ccttal,  ||onfrccital,  S^iOnaminff,  ani 
the  lihe,  faijerc of  a  faultp  0?  f alfe  Confrbera tion  is  none. 

$oto  touching  the  Statute  of  31.  3(  mud  rcuiobc  certain #bjea:ioMS,  faith* 
hut  tuhich  "J  cannot  b?ing  tljiS  Cafe  faitgtn  the  ftelt«f  of  this  Statute. 

f  irft,  it  hath  bem  obiccteb,  that  thiss  Statute  is  not  a  general  Hato  in 
tbi£  ^art  t  fo?  though  it  be  cohfefieb,  that  t%e  ^urbtebJ  of  this  £al»  that 
mafecs  45?ants  to  the  Sting  goob,  becaufe  it  is  fo?  the  T5enc«t  of  t^c  Uing, 
is  general,  as  in  the  Ho?b  Barkeley's  €afe,  anb  the  ^?incc'S  Cafe,  becaufe 
the  §9?incc  cenfetur  una  perfona  cum  Rege :  get  the  \Burfoiefa,  that  mafteS  the 
«S?antS  bpthe  Sting  goob,  being  to  %\$  ©ifabbantage,  fhall  not  habetlje 
honour  of  general  Notice,  totjicb  i^  ginen  to  the  ilafas  that  abbanee  t|e 
Sling's  goob,  to?  the  general  §[nterejt  that  all  the  people  habe  in  h>n'3  anb 
in  bi$  ftigftts. 

Another  Objection  teas,  that  the  Statute  bib  onlp  eytcnb  to  ^onafierp 

Eanos,  anb  this  $arfonage  anb  SCbbofafon  of  Horley  is  neither  pleabeb  no? 

founb  to  be  fuel). 

5Vd.  h-  fcverai  iflue.     38nb  to  the  firfl ,  %  gtant  that  one  Chapter  of  an  ^Ict  of  parliament  map 

£r  s-  be  both  general  anb  particular,  Becaufe  one  Chapter  map  contain  bibers 

SfittS  anb  HtabJS,  fah«h  map  be  as  fcberal  anb  funD?p  in  their  Matures,  as 

Dy.  103.  b.  pio.65-    if  thep  facre  in  fcberal  Chapters.    2&S  it  i0  refolbcb  in  Dive  anb  Maningham's 

a-  ,0^a  Cafe,  upon  the  Statute  of  2;  H.  6.    3Cnb  tljceefo:c  pou  map  plcab  inter  alia 

inacl:itatum  fuit,  tohicb  pou  cannot  pleab  in  Cafe  of  ftecoberp,  Becaufe  it  i0  one 

intire  2&obp  of  ftecc?b,  ariltng  upon  one  <©?igina!,   anb  cubing  faith  one 

Subgment,  tufjici}  neither  10  no?  can  be  bibibeb. 

Ant^4.  Sftnb  the  Cafe  of  the  Chancellor  anb  Scholars  of  Oxford  is  goob  in  this 

$oinU    fo?,  though  the  j&tatute  of  3  Jac.  Be  general  againff  ftetnfants,  anb 
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namtlp  in  that  point,  mftith  fcifabifg  t!>cm  ro  p?cfent;  pet  rf*c  Cfnufc  tijat 
gibcg  their  p?cfrntation£  to  rfjc  Mnitoetfsties'  refprctibrlp  is  fpccia!,  ano  nut!! 
Be  plcabcb  cb  fouuD,  oj  rife  tije  Court  i£  not  ta  take  fenoiDlrDgr  cf  it:  ^na 
it  1.0  tiuc,  Ujat  t'qig  part  of  tijis  Statute  gitof£  tfte  2l$03iaffcric*t  to  t|je 
Sting,  i.rf  one  Sato,  ano  that  otlsec  |Datt,  ttjat  tnafic^  goab  C5?ant£,  to  anb 
from  tfjc  iinig,  10  mcedp  another  ^tar.  (as  ir  lucre)  onb  the  rroo  ^alungj* 
fo?  tijc  ©ufte  of  Norfolk  0.11b  t'pc  2e:b  Cobham  in  U)i0  SBbj,  of  51  Henry  rije  8* 
chap.  1  j.  are  particular* 

23ut  S  60ID  fiotij  tgefe  pnrlmtos"  of  43?ant£  to  be  general,  in  ag  ninth 
a£  tsjep  botfj  concern  ttyc  Mng  in  gibing  ana  rafting,  infticft  are  ftclatiueg, 
anb  tlje  honour  anb  Suffice  of  the  piRgj  in  pcrfc2ming  really  tnc  2|utcnt#  of 
[lis  43?ant,  both,  ag  mnclj  concern  ftim  anb  big  people,  ag  doth  fti£  ^joftt 
in  receiving  and  enjoping  C5;antg  from  them.  3ilnb  tftig  ^©ilttintion,  ng  it 
i£  mithout  aberrant,  fo  it  ig  too  mechanical,  and  fauour£  mo?c  of  a  2®ers 
cijant  than  a  Jfiing. 

%g  to  the  Cafe  that  hath  Been  eifeb  2  &  %  Ph.  &  M.  Dyer,  129.  Between 
Ibgrave  anb  Heydon,  luhcre  in  3Umfc  ^ftut  bo&g  tafcen,  luftetfter  Lanbg  lucre 
contained  in  letter^  patent^  0?  not,  mfticlj  op  the  Common  Earn  lucre  not 
contained  out  Op  the  Statute  of  4  H.  8.  luerc  containeb.  <£fte  %uRuz  of 
3&ifife  ujouiD  not  fttffcr  that  Statute,  being  not  plcabcb,  to  be  gifecn  in  &  \^\iiJl\DJ''iit 
bibencc  to  tfte  %ivfp3  iohcrenpen  rtjcp  founb,  that  tlje  Eanb  tonsf  not  contains  li9' 
to  hereupon  an  Attaint  teas  b?ougftt,  anb  tfte  <Somt  luonlb  not  fuffrr  that 
^tatute  to  be  gibrn  in  «gfci&ence  to  tfjc  C^?anb  3t»rPj  bJftitft  biag  r.or  giben 
in  <£t>iDciuc  to  t|jc  prtp  gfotp. 

Hposs  tftiss  Cafe  «f  ftolo,  that  the  3uilticc0  of  32(Kfe  bib  €rr  in  benping  the 
Statute  to  be  gitten  in  aJtoibcnce :    fa}  tljougft  it  Be  true,  tijat  tfte  Court 
neither  necb  no?  can  taftc  Kiinotolcsgc  ot  anp  particular  Statute,  except  tftcp 
be  pleabeb:  fo?  tfte  Allegata  to  tlje  Court  muff  alfobe  Recordata,  pet  a  ^nvjs  Allegata  &pnbita± 
map  anb  mtifi'tnhc  fcnotofcbgc  of  anp  particular  JSccojb,  cicljer  Fatent,  ^^^"Jos7 
^&tat.  02  SJubgmeut,  if  it  be  giben  in  Cuioencc  to  tljem,  fo?  tftat  '%$  tljeir  piowd.  4n.  * 
Allegata'  Oceballp  aflebgcb  anb  p?obaccb,   if  it  inane  to  tijt  S&ic-    'But  it 
feein.3  ttjcp'arc  miaeb  Bp  €rro?  of  tf)e  olb  IBoofcg,  tl)at  fjclb,   a  ^[urp  coulb  '  inft.«7-b.  ny.ns 
not  Snb  Scatter  of  Jleco?b:  <gbcn  a?  the  line  <2rroj  toa0  ancient,  tfjat  a  fpc=  Ani*7?°i>k,%l'a.1 
cial  ©ecbict  coulD  not  be  founb,  but  upon  a  general  Sffuc,  anb  if  t'ni.s  toere 
a  fpecial  Statute,  then  r^e  Siubgc?  bib  iufdp  rcfufe  t^c  <£bibcnre"of  it  to 
tlje  <0^anb  gh*rp  ajs  of  anp  other  <£oibence  of  |=att  0?  Scco?B  not  gifcen  to 
tlje  ^etp  Surp. 

25ut  if  it  mere  a  general  Halo,  pet  tlje  ^fubgejf  bib  bifcrcctlp  anb  cautc? 
loutlp  to  bar  it  to  be  giUeu  in  €bibence  to  tfte  45:anb  3(urp,  becaufc  it  tna£ 
not  juff  to  attaint  tlje  $ctit  Slurp  bp  tftat,  tfjat  by)  tlje  ©ifcretion  of  tlje 
Court  wag  concealcb  from  tljem :  25ut  legallp  it  mill  be  Ijarb  to  quit  a  3: us 
rn  tftat  finbsi  againft  toe  3tatD,  either  Common  Satu,  0?  general  Statute 
M.a'w,  Mjetcof  all  Sl^en  lucre  to  tanc  SSnolulebge,  anb  luftcreupon  ^erbict  i3 
to  be  gi'oen,  lul)et|jfr  anp  <£bibrnce  be  giben  to  tftem  0?  not.  %g  if  a  fcoff>  vaugii.  rja  Accord, 
ment  o?  ©tl3ifc  lucre  mabc  to  one  imperpetuum,  anb  tfje  Slurp  ffjoulb  finb  ejofsf 
citljcr  an  <£ffate  fo?  Hifc,  0?  in  fec^funplc  againft  tlje  HalUj  tfiep  ftjoulb  be 
fubject  to  an  Attaint,  tljougb  no  a?an  info?mcb  tljem  mhat  t^e  Sam  Uia.s  in 
that  Cafe- 

311  sf  to  tfte  feconb  (Objection,  tftat  tftig  part  of  tftc  Statute  toncc?n£  onlp 
^jantitf  mabe  bn  tlje  fiing  toucljing  fll^onaffcrp  Xanbg,  anb  rljcrefo?c  res 
mcbieg  not  tlji£  Cafe.    %  anfmec  it  tmo  luapg. 

firff ,  tfjat  the  Statute  ejetenbg  to  all  lanblt  granteb  br>  tbc  fling.  ^Sejcr, 
that  ti)iflf  botl)  fuiTicientlp  appear  to  the  Court  to  be  Sl^onaffcrp  lanb. 

fo?  the  firff,  though  tljig  pjobifiori  be  in  tfte  great  Statute  of  S^onaffcs 
ric<8  (fo?  fo  it  i0)  mfjicft  gibeg  Colour  to  the #bjcttion,  pet  tfte  Ciaufc  to 
tlje  fting  is  clearlp  of  <®?antg  of  all  ninbg  of  lanb  to  him,  anb  obtaincb  of 
diber£  anb  funb?p  perfong :  351nb  thcrefo?c  tlje  otftcr  Ciaufc  ought  in  ftcafon 
to  be  a£  large. 

3Cnb  that  other  Ciaufc  fo?  the  &?atit#  to  the  Subject  i0  nlfo  clearlp  genes 
ral,  anb  hath  no  reffrirtibe  Conclufion  to  ^onaffericg,  a$  hath  1  E.  6.  chap, 
44.  of  Chanterie^  mhich  i$  ejcp?eap  to  vj5?ant^3  to  anb  fcojn  tlje  $ii"g,  of 
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tljofe  feinti  of  $o(frir<on0  onlp,   anb  therefore  obfeibe  all  rhcfe  y&axxg  of  cfsc 
Statute  31  H.  8.  ag  to  tbi£  ffmrpofe. 

^be  €*?ant*s  to  6c  perfcacb  are  fai&  to  Be  unbet  ttje  <©;eat  Seal,  ^utchp 
£>cal,  aua  Seal  of  t|)c  Court  of  ^Augmentation^  ;  tofjicb  lafi  Seal  toa£  Bp 
rhe  Statute  the  p?opcr  Seal  fo?  tfjeic  flanbg. 

Sit  nameji  i|onour£,  Caftle£,  f  c.  tobicb  mere  ^offeffiong  of  fl^onafferie?, 
3Enb  it  bath  general  3©o?bg  of  tilercoitamentg  of  mbat  Mmh3  Mature,  0? 
<®ualitp  foe'ocr.  3figain,  it  hath  #robifion  againft  toant  of  finbing  of  <9fR- 
teg,  mjitl)  are  not  requifite  in  a^onaffcrp  Eanb£  Bp  thi£  statute,  tobicb 
gibetf  them  to  the  Jting  in  real  $ofleOiou,  $c. 

S^p  feconb  3I!nftoet  t^^tfjat  though  the  3urp  finbnot,  ag  $art  of  their  ©er* 
bict,  the  Hano  to  Belong  to  S^onaffericg,   pet  thep  fino  the  JJing'^  patent, 
tobich  fap0,  tfjat  it  toa£  $art  of  the  $ofTeffton  of  the  S^onaff erp  of  Chertfey, 
Anr.  124.  anb  ttjat  ig  fufiScient,  ag  in  Harper's  Cafe,  Co.  lib.  11.  2j.    $lnb  if  it  toere  fo, 

it  nmft  come  on  the  other  Sibc,  a£  there  of  the  iBsfe  0?  Uinfman  fo  callcb 
in  the  Cobenant  to  raife  8fe& 

$oto  the  lad  anb  grcateft  <©uejfton  (after  <©Bjettiong  rcmobeb)  ig  thig ; 
whether  a  <0?ant  mabc  bp  the  Uting  Bp  Setter^  patent^  of  Eanbg  upon  a 
Conffberation  real,  tnfticb  ig  paffeb  Before  the  |9atent£  and  ig  falfe,  fie  mabe 
goob  Bp  the  Sato  of  31  H.  8.  chap.  13. 

3Cno  31  am  of  (©pinion  that  it  10,  anb  fo?  thte  $urpofe  thi0  Statute  ig 
to  he  confibereb  in  it  ft  if,  anb  hp  Conference  toith  other  Statute^  of  the  fame 
feinbj  tenbing  to  Confirmation  of  ^atentitf. 

1.  f  itff>  the  general  $urpofe  of  this?  Statute  mas'  to  dtaBJiu)  S^onaffe* 
tieg  in  the  Sting  bp  3fo  of  parliament,  botofoeber  thep  came  to  him  bp  0* 
ther  S^eanisf,  ag  Bp  ©ifiblbing,  Supp?efltng,  denouncing,  i&clinquifljing, 
forfeiture  o?  ^urrenber,  oj  hp  anp  other  Strang,  f c.  oj  other  unperfect  o? 
quertionahle  Sl@eau^ 

2.  ^ejrtlp,  theUambib  eKaBIift)  them  in  the  Croton,  anb  gibers  aitual 
^ofleffion,  accompanicb  toith  all  jCibi'rtiejS,  $im\eQZ0,  ©ifchargeg  of 
€pthesf,  anb  the  lifte  (Cremption^,  ^mmunitie^,  anb  other  €nbomnient£ 
bihatrocber,  eben  fuch  a0  mere  fo  peculiar  anb  fdcrConai,  a#  tnoulb  elfe  h^be 
pertu)eb  U)ith  their  ^obp,  to  tbhtch  thep  mere  hrlt  appjop?iate3  ag  ^Upp^ 
p?iation£  of  ^enefice^  anb  the  lifee. 

ChiS  Care  toaitf  to  mane  the  Xanb£  of  S^onafierie^  to  Be  the  mo?e  beGreb 
cf  the  Subject,  mhich  bja$i  the  fting'£  ^urpofc  to  inbite  all  ®$m  to  tafee  of 
them,  anb  to  lap  a  25ait  of  ftitfyeg  anb  comrnvbioufnef^  upon  them ;  But 
tljijs  i»a£  onlp  to  B?ing  them  toell  to  the  Croton. 

3 .  $oib  the  nert  Care  roa£  to  B?ing  them  from  the  Croton  to  the  £uBjcct, 
hmh  a0  much  dSecurttp  a0  toa£  poffible,  anb  that  ^jobifion  ig  coucheb  in 
tl)i0  Clatife,  anb  ig  perfo^meb  in  large  anb  ample  Wo?b£,  fabouring  of  a 
great  bcal  of  315ountp  anb  iSopai  gleaning  to  the  ^uhjett,  tohercin  there  ig 
one  particular  of  hi£  jpabour  to  the  Subject  Beponb  that,  that  ig  granteb  to 
the  Sting  in  the  fame  Cafe ;  tohich  i$  thi^. 

4.  €hc  Statute  mafec^  goob  the  €^?antiS  to  the  IKing,  onlp  paffeb  Before 
the  parliament,  anb  fince  the  fourth  of  February,  in  the  27  gear  of  the  JfSing* 

"  «Sut  on  the  otDer  g>iat,  the  S$ing*^  <S3?antjsE  to  the  ^Subjects?  are  mabe  goob ; 
not  ojilp  tljofe  tijat  toere  paffeb  toithin  the  fame  €ime,  But  alfo  thofe  that 
tiiGitlb  Be  maoe  tbithin  th^ec  gears?  nert  after ;  tohich  mafeejsf  an  SCrgument 
of  great  fotfc,  upon  all  part^  of  thefe  ^urbictojsf,  that  the  parliament  ins 
tenbeb  no  Icf^f,  but  rather  mo?e  (Srtenfion  of  f  abour  upon  the  M5o?bsf  anb 
CSnufc^  to  the  15cnegt  of  the  Subject,  than  of  the  Hing. 

5.  &txt,  tti'ig  ig  a  Sato  of  €qualitp  Bettoeen  the  Jiing  anb  the  Subject, 
anb  therefore  it  ig  to  be  fuppofeb  to  be  carrieb  ag  in  an  eben  25allancc  of 
'3llccompt  toljerc  the  3©o?bj6f  are  equal,  anb  tijerefoje,  ag  on  the  J$ing'£ 
^art  it  ig  p?obibeb,  that  tlje  iting  l^all  enjop  the  %anbg  bp  him  oBtaineb, 
iiotbjithltanbing  Sr^ifjcccital,  or  3©if=namtng,  0?  l^on^rccita!,  0?  $on*na» 
niina-,  $c.  anb  conclubcsf  (oj  anp  other  Scatter  oj  Claufe  tuhatfoeber  in  a^ 
np  toife  uotiuithlTanbing.) 
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6.  M>o  fo?  trie  23ci;cof  of  tlje  Sufijca  r?ic  Claufe  is  penned  toitij  ag  genes 
ral  3©o?DS  anb  CiaufeS,  anD  tatter  to  mo?c  2S&bantage  to  rf}e  Subject. 

jfo?  tohcreas  on  t|jc  i&ing'S  $art  rfje  il  cirai  is  osilp  of  the  things  ofi* 
taincD  fip  the  fling,  cither  fo?  fll^oncp  paio,  02  fa?  SanD,  02  other  ftcconts 
pence  giben  in  Satisfaction,  <fe. 

<9n  the  #art  of  tijc  Sn&jett  it  is  recited  -JSifts  of  %i$  S^ajcilp'S  tnoJI  as 
fiutiDant  *0?acc  anD  <J3ooonrfS,  oS  othcrtoifc  upon  Dibers  anD  funD?p  Confss 
derations,  fo  fece  43iftS  are  aS  toell  ftrengthcneD  as  Sales. 

7.  SfinO  again,  toljerc  on  the  &ing'S  $atf  tfje  particular  faults  arc  con* 
taineD  in  the  bcrp  SSoDp  of  the  ^urbicto  fo?  the  jjjjing  to  6e  citreD,  though  it 
fiabc  alio  a  general  Conclusion,  as  %  habe  faiD. 

£>n  the  part  of  the  Subject  there  arc  no  fpecial  faults  mentioned  in  the 
^utlirlD  fo?  the  <£ure,  neither  Doth  the  Recital  relp  cnlp  upon  particular 
defects  in  t^e  king's  <!5?antS>  fiut  faith  [fo?  the  aboibing  of  tfje  Uing's 
EetterS  patents,  anD  the  Contents  of  tfje  fame,  manp  <&ueflious  might  be 
tnobeD  0?  inbentcD,  as  toell  fo?  S^ikrecital,  ^on^rccital,  lacft  of  Snquifc 
tions,  loherefip  tfje  king's  'Sitle  ought  to  babe  been  founD  ;]  ano  then  bath 
this  general  Claufe  [and  fo?  DibcrS  anD  funD?p  otfjec  SuggeilionS  ana  Sur* 
mifeS,  fc]  albeit  the  3!£o?DS  in  Effect  containeD  in  tfje  faio  Setters  $atents3 
fie  acco?Ding  to  tfje  true  intent  and  leaning  of  fjis  molt  Hiopal  Si^ajcfip. 

€fjen  is  the  ^urbieto  grounbcD  upon  a  meer  genera!  €!aufe,  that  tfje  Set* 
tcrs  patents  of  anp  honours,  &c.  (tohich  muff  Be  alfo  underflooD  ant)  tfje 
<JB?antS  therein  contained)  (hall  flrand  anD  fie  gooD,  effectual,  anD  abailablc 
in  Sato  to  all  ilefpects,  purpofeS,  €onftructionS3  anD  ^Intents,  ngainff  httf 
apajejip,  hiS  ^cirs  anD  Success,  toithout  anp  other  Sicence,  ©ilpenfas 
tions,  0?  toleration  of  the  Siing,  (f  c.  0?  of  anp  other  §3erfonS>  Qbc.  fo?  ant* 
i&tjing  containeD,  0?  to  fie  containeD  in  them.  3Hnp  caufe  (note,  not  fuel) 
CaufeS)  iffcnriDfrationj  0?  €hing  material,  to  the  <JTontrarp  in  anp  toife  nots 
toitijftanDing. 

2finD  then  h^th  a  Sabing  of  t|je  KigfjtS  of  all  ^crfons,,  other  tfsan  the 
fiing,  hiS  i^cirS  aUD  ^UfCcfTo?S,  the  45obcrno2S,  !©ono2S,  founDers  anD 
patrons,  thfir  I^eirS  anD  J>ucceffo?S ;  fo  D^rc  pou  t}atot  all  the  Sti&ffame  of 
this  Statute,  toljich  is  inDecD  in  this  $att  an  <£rection  of  a  lain  of  natu> 
ral  (Squitp  concerning  <JB?ants,  tofjeteof  the  jpotoer  anD  3fict  of  transferring 
€hingS  from  one  to  another,  is  Juris  Naturalis.  $25ut  the  f  o?ms  anD  a?ans 
iters  to  fie  ofiferfieD  in  the  €ranSf>rring  of  them,  ore  Juris  Pofitivi  &  Civilis, 
that  is,  StingDomS  anD  CommontocalthS  Dafic  6p  a  Sato,  to?itten  0?  un^rit* 
ten,  cntcrtaineD  fefieral  $ o?mS  which  are  there  maDe  part  of  the  ^ufi? 
Kance  of  the  >a?ant,  though  fttH  having  ftefpect  to  the -Slnfiitution  of  natu* 
ral  (gquitp,  tljfp  are  not  material  fiut  fo?mal;  the  fierp  Scatter  anD  ^ufi* 
fiance  of  eoerp  >*5?ant  fieing  nothing  elfe  fiut  a  declaration  of  tfje  dinners 
t©iH,  to  transfer  that  that  is  hi^  to  another  :  &o  the  fupplping  of  the  ®e* 
fects  of  thefe  fo?mS  toaS  the  <£nD  anD  ^urpofe  of  this  Statute. 

<©f  this  HinD  are  all  thofe  tohich  %  toill  recite,  tohicfj  3  eaU  pjerogatifie 
5Fo?niS,  tohich  are  onlp  regarDeD  in  the  king's  45?ant  fo?  defence  againli  %> 
fiufc  anD  deceit,  tohich  in  the  lihe  €afe  of  a  Sufijed  are  not  neccfl'arn* 

(©f  this  fo?t  are  ^on^recital  anD  3$ifsrecital  of  SeafeS,  tohich  in  the  1  cr.  t9l  Patent  Br. 
Jting'S  Cafe  is  maDe  a  fault,  fiecaufe  the  Sato  requires  not  onlp  that  the  ,0?- 
fting  fie  not  mif^infomieD  anD  DeceibeD,  fiut;  alfo  that  he  fie  trulp  anD 
th?oughlp  inf02meD  of  the  €ffate  that  he  grants :  3ilnD  this  map  fie  rcmeDi* 
cD  6p  a  Non  obftante,  the  l^on^rccital,  0?  St^tDrecitaT,  as  it  is  toell  refolbeD 
in  Bozoun's  Cafe,  Co.  lib.  4.  55-.  anD  common  tfBrperience  teacheth.  foj  in- 
DccD  it  is  a  meer  legal  $?erogatibe  f  o?malitp. 

€here  are  other  #jerogatibe  f  o?mS  (fo?  tfjep  tafte  no  <JE(fect  fiettoeen  ^ufis  Faire  siiggeflioha  and 
jects)  that  arc  of  mo?e  3(mpo?tance,  anD  therefo?e   map  fie  faiD  in  fome  confiderations  not 
fo?t  material,  though  in  refpett  of  the  <«3?ant  the?  are  not  paft  the  berp  d2f=  Z'tXfsS^ol 
fence  of  it,  as  untrue  Suggestions  anD  untrue  ConGDerationS  pall.  n  h.  ». 

311S  if  the  fting  Do  grant  the  Sl^ano?  of  S.  reciting  it  to  the  ©alue  of 
€toentp  pounDS,  0?  to  habe  come  to  him  fip  5fittainDer,  0?  to  fie  concealed 
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inhere  it  i0  of  rue  lvalue  of  tfoitj)  3poundg,    02  conic  ro  fjini  fep  Ipurchafe, 
i  oo.  i98.  that  10  t3oiD  bp  the  31  a  to  of  the'lieaim,  and  i£  not  hoJpcn  fen  a  Non  obftante, 

r le  wSw  Care'  C°"  l0  f^  *^aiC  of  fil^c  Coiifideration  6p  t[)e  Common  Hato,  tUoulD  batee  rnaoc 
Ba'twkk-s  cafe,  lib.    a  <3B?ant  U01D  agaiiifj  the  i-ting  :  23i.it  neither  of  thefe  fault?  mould  matte 
j. 93-  ^nd  ,8  Eiiz.    t|je  ^nnt  of  a  Subject  bcib,  a£  toil!  a  ©cccit  in  heading  oj  inciting  to  an 
yei' 35'       '4° 'a'  ignorant  SS^an  aniif£  :  f  0?  that  pL20be£  trpjefip  f)i£  HEull  not  to  concur  toitlj 
tlje  %a,  tohicb  the  Ha  to  of  Mature  require?. 

&o  ttjcfe  fecins  tfo?m£  of  prerogative?,  31  N5  t&nn  dearlp  fupplieb  fen 
the  leaning  cf  this?  Statute,  the  rather  ftccaufe  th^p  are  toitbin  the  dcrp 
3Bo?b?  of  the  Sato. 

f  0?  fir  if  (a?  S  habe  faiD)  tfjc  Sato  both  cffabliffj  free  45ittg  toitfiout  Confix, 
deration,  fo  that  Coufi&eration  toa?  no  main  requisite  Sefpect  in  the  Statute. 
jjjert  it  mentionetft  ^Bjant?  mabe  fc>2  bibcr?  and  fnnb?p  ConGbecation?, 
and  effafeliGjetft  tfjcni  aU.nottoitbftanbing  anp  Caufe,  Confiberation,  0?  €hing 
material  in  anp  totfe. 

^0  fjcre  pou  hade  the  fault  that  map  fee  in  a  Confiberation  in  the  StingV 
<sS^m,  rememb2cd  and  cured :  3Hnb  in  <S35?ants  oE  3£bfep  Sand?,  the  Conff# 
delation  toa?  moif  ojdinarp,  part  S^onep,  part  Hand. 

jj^oto  the  Conflagration  th&t  \0  remrbieb  mulf  fee  fitff  taunt,  a  ConGbera? 
tioit  cj,-p?cjfcd,  not  omitted  out  of  the  patent ;  fo?  if  tfjc  Sting  toil!  mafec  a 
fimple  <2E»?ant  toithcut  anp  Confiberation,  that  i?  clearlp  goob,  Alton  Wood's 
Cafe.  %  Confiberation  fftail  not  fee  ejetenbeb  feeponb  the  Setter.  Coke  lib. 
1.  42. 
$ext,  the  dConfideration?  tftat  arc  ufualfp  in  the  Siting'?  <d5?ant?,  are  ma* 
j+co.j4.  a.  o-  np  of  tiimj  not  material,  tD^ctEjec  thep  fee  true  0?  falfe,  if  thep  fee  paff,  a? 
foj  £erbice  bone,  02.  ff#onep  paid  (as  bcfo?e  i?  faib.)  €hc(e  therefore  cannot 
fee  the  Confederation?  meant :  f  0?  it  bab  feecn  in  bain  to  mafic  a  Statute  to 
mend  that  that  lua?  no  fault  before. 

3ft  muff  tljercfo:e  fee  unberffoob  of  material  and  important  ConSberati* 
tm&,  (nth  &0  i&  thi$,  cfpeciallp  Gncc  tljc  a©o?b  (3i?atcriai)  follotojf  in  gene* 
ral,  tofjiclj  argues  all  €t}ing£  in  the  €laufe  to  fee  tafeen  of  tfje  liRe  0muxe» 
$ext,  tfjefe  ConGberation^  material  muff  fee  falfe,  fo?  if  tbep  fee  true  anb 
juff,  tijep  need  no  Statute  to  mafcc  t|)c  <©?aut  goob.  ^0  thug  it  appear^, 
that  the  Confiberation  meant  in  thi0  Statute  muff  fee  material,,  anb  erpjefs 
feb  in  the  patent,  and  in  ©eceit  of  tijc  Siing. 

€lfje  fame  3J  Jjold  in  tfje  Cafe  of  falfe  ^uggeffionsf  material,  tflat  tfjcp  are 
alfo  cured  upon  tfje  fame  Beafon,  under  tlje  JBojdjef  [anp  Claufe  o?  €|)ing 
material  to  tfie  Contraip  in  anp  toife  nottottfiffanding]  tfee  ratferr  alfo  fee- 
caure  tfte  teerp  3Bo?d  (^uggeftion)  i0  ufeb  in  tfje  Statute.  ^Inb  %  am  of 
opinion,  tSsat  a  <£3?ant  bp  the  Iting,  of  Eanb£  under  anp  of  fei£  §>ea\& 
mentioned  in  tJjc  Statute,  i0  mabe  goob  bp  tljis  Statute,  ttjougfj  tfie  ^eal 
fee  improper  fo?  that  Saub:  f  0?  the  DBofig  are,  that  tUefting'^  ®?ant  unber 
anp  of  ijjofe  ^eal^  ffiall  Be  goob,  accojbing  to  tficir  yeaning  againff  tfie 
Jting,  $c.  isottoii^ftanbing  anp  material,  ($c.  ©o"a:o2  Alkin's  Cafe  toajsf,  tbat 
It.  H.  8.  feargaincb  and  fold  unto  the  a^onoj  of,  $c.  and  ail  W  M.amg 

in  fep  indenture,  and  6p  tfje  fame  indenture  codenanteb  to  con* 

feep  tfje  fame  unto  Srim  bp  Setter^  fiatent^ ;  in  performance  tohercof,  be 
mabe  bijS  Setter^  $fflfci$&  of  the  a^ano?,  but  omitteb  the  Claufe  of  all  the 
iianbg  in  the  <€oton£ ;  cm  vet  ir  toa£  abjubgeb^  that  tftofe  Sanb^  paJTed 
ftp  the  Sinfecamire  anb  tJjc  i)dp  of  tgi?  Statute. 
what  Faults- a ww       9liid  tp(t  axe  fmiit0  that  a  Non  obftante,  anp  falfe  ConGberation,  0?  falfe 
objiante  m  the  King's  ^uggeftion  coulb  not  fjosje  ^slpcsi,  and  E&erefoje  requircb  the  Strength  of  a 
patent  win  no  carry.  £tatut^  an&  t^c  25cn£g£  |jja^  0f  (ma\\  foment,  anb  not  toojth  a  Stature, 

that  a  Non  obftante  (to$k|  i0  benied  to  no  a?an,  anb  ig  in  the  SDotoer  of  tfje 
3£ttomep;<0encral)  could  Iielp. 

^oto  tfjisJ  Statute  hatft  ejp?eflp  remebieb  fome  faults?  tfjat  a  Non  obftan- 
te coulb  not  hade  holpen,  a#  natmlp  lacfe  of  an  (©ffice  o?  SfnquiGtion,  tohcre^ 
fep  the  fsing'£  €itle  fijould  6e  found,  tohuft  i&  a  marbelou^  ftrong  Cafe. 
f  0?  tfjete  are  ttoo  feind^  of  C>ffice^,  tfje  one  of  intitling,  tohicft  thi^  «&tat. 
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ipcalts  of,  wsljcnftp  the  Jting'S  &itlz  i4  faunb,  anb  Ocfo;c  UJljitfj,  tijongfo  tile 

&tng  tjatoe  a  €itlr,  pet  rtsc  Sanb  id?  fttU  the  Subjects,  as?  inhere  the  Siiug/s  p0n.  31f. 

€cnam  is  attain  tcb  of  f  donp  o:  of  Crenfon,   at  ffjl  making  of  1 1? i sf  §>ta* 

tare  of  31  (foj  it  \33a0  33  H.  8  that  gabe  rf)e  fting  aitunJ  ^oflVOson  iipon  3tS* 

rainber  of  £reafon)  9  H.  7.  2  Plo.Com.  477.  Nicholas's  Gate.  Cok  lib.  f.  Page's  no  48..  ceo  n  z 

Cafe,     j&o  here   to?  the    2&ciu&c  of  t$z  €\2antee  bp  this  J»tat.  rfias  is 

ma&e  the  Swing's,  to  grant  that  luaS  not  tiig  fo?  fjimfclf  to  retain.    Sii*E 

unto  t|jc  $?obtGoii  of  1  R.  3.  of  feoffments  bp  ceftuy  que  ufe,   ra  gibe  tfyat 

toljieh  inDerD  himiclf  haD  nor$  rijjc  other  Office  is  hut  to  furtoep,  an&  [inoUs 

tohai-  the  £ing  alrrabp  Ijatl). 

38nD  to  cenclubr,  $otc,  that  the  Statute  meant  to  binb  the  fting  abfolutc; 
lp,  fo:  it  maftes  the  Rant's  goob  ngainfr  him,    his  ii^eirs  anb  J&uccrfjbiS 
anb  in  the  5>abing,cvcliibcS  them  as  fullp  as  it  both  the  Abbots  an&  $2iojs' 
anb  the  founbers,  fBatronS,  (|c»  tDl)ich  the  £tat.  bib  mtcrlp  ryciube  out  of 
all  Ipopc. 

get  are  there  tfafes,  that  map  feem  toitljin  the  3©o?bS  of  tfjis  Sato  that 
are  not  ujitljin  tbe&cmcbp;  3£nD  therefore  though  3  babe  beliUcrcD  mp  #, 
pinion,  thatConGbcrarionS  material,  that  arc  f  alfr,fhall  not  bitiatc  a  <©;anc 
if  tftep  be  pal!  :  fi et  if  a  Confibrration  be  P2cfcribcb  in  the  future,  anb  be 
not  perfojmeb,  it  mill  aboib  the  <®2ant,  this  Statute  nottoithftan&ing, 

311 S  if  the  l^ing  u)oul&  grant  his  St^ano:  of  D.  to  I.S.  in  ConQDeratton  that 
Ije  ffjoulb  mitljin  one  gear  conbep  unto  tljc  iking  the  Sl^ano^  of  Sale.  $ap 
tnojc,  if  it  be  in  CouG&erntion  that  he  Hall  frrbc  tljc  fting  in  nnp  <©ff.ee,  0: 
that  he  foall  pap  unto  him  an  i^unbjcD  pounds,  though  ftjcfc  €on(?beranong 
in  time  §9aff  haD  Done  no  hurt  (as  is  raid)  pet  in  tljc  f ururc  tjtjep  arc  made 
material,  ana  are  out  of  the  leaning  of  this  M>tat>  tohieij  onlp  manes  good 
the  tenant,  according  to  the  lDo;D  contained  in  it. 

f  0?  this,  Wroch's  €are,  Plow.  21  E.  4.  46.  agrees,  tftat  if  it  be  a  Confide*  Pi0 
ration  of  £etdice  pajl,  it  is  good,  anD  needs  »o  2Htiermcnt,  eo  quod  eft  libe- 
ra capella,  but  if  it  Be  eo  quod  relaxavir,   it  is  Otberuttfc,  fo?  tljat  i$  fo'  t)i0 
3EbPantoge. 

35nb  fo  Temp.  H.  8.  Br.  Nov.  C.  368.  the  S*ing  gibeS  SanD  pro  eleftione  Col-  C0.L.204. 
legii,  &  38  H.  6.  34.  45|ant  bp  the  lling  ad  efFedUm,  ma^eS  a  Con&hion  in 
the  future,  anb  that  tfanbS  miff)  the  >©?ant,  anb  alloms  it  goob  anb  perfect 
at  the  firft,  but  after  forfeit  bp  tlje  Conbition,  anb  therefore  out  of  the  0ea? 
fon  anb  leaning  of  this  Statute. 

<®n  the  other  £>ibc,  bp  the  Wofig  of  the  Clnufe  of  ^auts  to  the  Sing, 
not  naming  Of  tj}c  i^onours^  $e.  is  recrtoncb  among  rSje  faults  tffat  ftjouls 
be  cureb,  2CnD  pet  SI  ho^>  iljat  clear  not  remcbiebgencxalfp  t  fo|  rEjat  mere 
not  onlp  agamff  natural  €quitp,  but  againlf  J^cnfe,  to  make  r(jat  pafs 
that  mas  neber  mentioneb,  anb  to  fttppofe  a  fl©eaning  toitrjout  Jl^ajbs,  01 
perhaps  againfl  Wo;b0,  mere  an  unfimeroble  2©ifc|}icf :  %nH  the  Si9aherS  of 
the  d&tat.  hub  thcmfclbes  intanglcb  mitt)  this  S^ifchJef,  ano  thercfoje  in  a 
ftinb  of  implieb  Contrabiction  couclube  erp?eap  againtt  it :  § oj  rfjcp  faps 
that  the  Orant  fhall  be  goob  notmithflanoing,  net  naming  of  anp  of  the  £^05 
nours,  (£r.  comp?ifeb  anb  mentioneb  in  the  <0?ant.  £>o  it  muff  be  menfion* 
eb,  anb  rhcrefo:c  cannot  be  uunameb.  3Slfo  the  OTo^jbs  are  fo^  ttjt  €l)ingS 
contaiueb,  fo  the  not  naming  cannot  ffnnb. 

^oto  to  unberffanb  it  not  namcb,  that  iS3  nor  portifUlarifcD,  i0  baint 
f  0^  if  tljc  Jtimj  grant  all  $i$  Saubs  anb  Crncmcuts  in  D.  it  is  goob  mitfj- 
out  <&unntirp  02  (©ualitp,  30  H.  8.  B.  Par.  95-.  fo  it  is  inbeeb  but  an  €>beraom 
of  JBo:bs  citljcr  not  poft.ble,  01  fruitlefs. 

3iigain,  gf  am  of  Opinion,  that  a  ^3;ant  of  the  a^ano?  of  D.  to  tfte  Sftng,  Poft  2 
O?  bp  him  habend.  cum  Sale,  iS  boib  fo:  S.  fo  it  43:ant  to   one   in   perpetuum  2.R0.5/.'  5cr'.ja 
gibes  not  fee  bp  his  Statute :  fo2,  though  there  be  a  ^caning  in  the  2at=  s°3"  CoL  '• 
ter  Cafe  anb  il3o?bS  in  tljc  farmer,  pet  ncithcjc  are  pcrfcrx  anb   certain, 
no?  p:oper  to  mafte  a  «02ont,  fo:  Sale  is  not  grontrb.    3Hnb  fo  it  i&  not  a 
naming  in  <£ffca,  anb  the  Statute  faith,  3Hlbnt  tlje  3B02bS,  $c.  fo  it  re^ 
quires  fenfible  anb  effectual  lUJojbS  anb  Sentences.    3EnD  touching  the  other 
<Cafe,  the  f  abour  of  a  ^©ebife  is  peculiar  to  that  uinb  of  Conbepance. 


Anr.  161. 
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Replevin 


6  Co  f.  a.  Dy.  73. 
Pio.  41.  b. 


Heard  verf. 
Baskervile. 


jPod)  tljt  Conference  of  latter  Statutes  of  confirmations  of  patents  ana 
<s3?ants,  to  ana  from  tlje  Sling,  toill  mafee  t^e  Eountp  and  Sibcralitp  of 
il/iS  Statute  to  ^uojea  mo?e  etoibrnt  and  peefpicuous  ;  foj  tfjt^  Statute  be* 
ing  fauna  too  large  againfi  tlje  I&ing,  tlje  Statute  after  niaae  to  tljat  $ur* 
pole  foj  Confirmations,  Incut  in  diminution  ana  Abatement  ajf  to  tlje  25c? 
ncfit  of  tlje  Jmbjcct,  being  pared  ana  (lill  going  lefs  in  latter  €imcj3,  as 
pardons  in  parliament  alia  do,  againjTr  tlje  $$ing. 

311  nd  tfjcrefoje  34Heni7  tlje  8.  tljougtJ  it  Ijabe  a  general  Claufe  of  all  Clan* 
fes  ana  Scatters  fo?  tlje  Iking  ;  pet  fo?  tbe  Jjmbjcce,  it  concludes  onlp  upon 
tlje  fpeeial  faulty  particularlp  fet  dotim, 

€lje  Statute  1  Edw.  6.  of  Cijantciics,  tfje  otljcr  Statute  i  Edw.  t!jc  6.  of 
Confirmations-,  though  it  be  in  one  point  firangc  (fo?  it  cures  onlp  Chants 
maae  bp  tlje  Jiing;  ana  not  to  tlje  Ssingj  pet  it  dotb  not  confirm  trie  43?ants 
bp  tbe  Hing  ;  but  fo?  rtjc  fpeeial  fault  tlje  Statutes  4  &  j  P.  &  M.  iS.  &  45 
Elizabeth,  ijade  a  general  Concluuon  foj  tlje  Croton ;  but  foj  tlje  Subject  tljep 
ertend  onlp  to  particular  faults.  25ut  18  &  4;  Eliz.  erp?cfip,  t|jat  tfjep  ujalt 
be  taftcn  umb  a  beneficial  Conffrucrion.  3ilna  tbel'e  tfj;ce  latter  Statutes 
ao  ertend  tfjeir  23encfif  an&  f about  to  <©?ants  maae  onlp  to  tlje  Mm  bim? 
felf  (as  tlje  reft  aia)  bnt  alfo  to  <J3e'antS  maae  unto  otljcrS  to  tlje  king's  We. 


Brownlow. 
Devon. 

Mefme  Cafe.  Hutt. 
15-,  19.    Winch.  E»t. 
1045-.  Mo.  88)-.  Co- 
inage, Br.  8. 


1  Lutw.  4. 


Demurrer  ge  ieral 
what  (hali  b;  Foim, 
whatSuLiflan.T. 


i*9S   ) 


Heard  verfus  Baskervile. 
Mich.  12  Jac.  Rot.  650. 


Illiam  Heard  b:ougS)t  a  iteplcbin  again!!  Richard  Baskervile  tlje  *E5efcn* 
bant,  as  25a  pi  iff  to  John  Dinham  Sfquire,  cognovit  captionem,  fo?  |je 
faitlj,  tljat  long  before,  rfc.  one  Thome  S»a0  feifeb  of  tfje  $lacc,  ffc.  in  fee, 
ana  12  E.  2.  granted  a  Kent  of  ttoo  Joinings,  toitl)  a  Claufe  of  ©iffrefs, 
unto  one  Millington :  %nb  tljat  be  diea  fcifra,  after  mfjofc  ©catl)  tfie  Hent 
aefcenaea  untoanotfjer  Millington, as  IjiSCouunana  l^eir,  roitbout  ttjeUung  Ijoto 
fyig  Couftn ;  and  f|jcn  ujctos,  tbat  tbc  latter  Millington  21  H.  8.  aia  grant  un* 
to  one  Dinham  ana  fyig  if eirS  tlje  faia  ficnt  in  <Sj:cbange-  Xotjtcfi  mas  rrc= 
cutea  on  botjj  M>ioc$>  SSlna  tften  tonbeps  tbe  H5cnt  aomn  bp  ^efcent  unto 
Dinham,  in  tufjofc  itigbt,  f  c.  upon  toljicl)  Conufans  the  plaintiff  bemurrea 
gcnerallp. 

^Ina  tlje  onlp  <SBucfiion  to|)c?cupon  t|jc  Court  frooa  toaSj  mbftficr  t!)e  not 
fetting  boton  of  rbe  JJganner  of  Coufcnage,  toere  Scatter  of  ^>ub(lante,  o?on» 
Ip  of  f  ojm,  fuel)  aS  bp  tf)e  Statute  of  Demurrers  27  Eliz.  c.  5-.  ougljt  to  be 
particularlp  fet  aomn,  0?  clfe  no  Sbbaiuage  to  be  tanen  of  it. 

<SS)iS  €afe  as  being  of  great  Confequewe  in  tlje  i5ule,  toaS  argucb  bp 
t&c  Sfu&ceS  publicRlp,  ana  abjubgea  fo?  tfte  ©efenbant,,  Warburton  onlp 
biffenting. 

3In  tljis  Cafe  all  tbe  ?©arts  of  tlje  Statute  toere  confiberea,  tfte  €itle  is 
fo?  tlje  furtherance  of  Sfufticc ;  tljat  is  Eunice  final  ana  aefinitibe,  bofiicfj 
entj0  tlje  Controberfte  bp  deciding  it,  according  to  tlje  berp  lUigljt.  f  0?  cbe? 
up  federal  SSlcticn,  o?  ^uit,  ifjatlj  a  ninb  of  ^fufiice  ruljiclj  map  be  called  in? 
terlocutojp,  in  mtjiclj  a  Sl^an  map  fail,  tftougfj  bis  iSig&t  be  good,  as  foj 
iuant  of  f  o?m  before  tfjiS  &tau  topicb.  bred  mucl)  Charge  and  2l$ultiplicitp 
of  &1M0,  and  toas  alfo  a  i^inderance  of  tftat  definitibe  Sluflire,  rn^icb  tljis 
Statute  intends  to  furtfjer. 

I^ota  tlje  Moderation  of  tljiS  &tat.  is  fucb,  tbat  it  dotb  not  tttterlp  reject 
f  o?m  :  f  0?,  tljat  inerc  a  ©iffjonour  to  tlje  2aro}  and  to  mafte  it  in  Effect  no 
Mtt :  512ut  requires  onlp  tljat  it  be  difcobered  and  not  ufed  a0  a  fecret  eSnare 
to  intrap.  ^Ind  tljat  ©ifcoberp  muff  not  be  confufeb  and  obfeure,  but  fpc« 
cial,  t|jerefo?e  it  is  not  fufficient  to  Tap,  tfjat  tlje  demurrer  is  fo?  f  ojm,  Mt 
be  muft  erp?efS  toijat  is  tp  ©dint,  ano^pecialtp  of  f  ojm,  tgat  Ije  requires. 
311nb  fo  i^  tlje  3©o?d  and  leaning  of  tbe  £tat. 

I^oto  tben,  tlje  main  <&ueffion  is,  toijat  is  Scatter  and  toijat  is  fo?m5 
mitljiu  r!)c  yeaning  of  tlje  Sato  J  €fje  £>tM,  bejl  crp?cffct&  it  felf  in  tbiS. 
fo?  it  dibidetlj  it  rclf  into  ttoo  main  2r^embcrSj  toljicl)  are  membra  dividentia. 

f  irff,  i^ant  0}  imperfection  of  f  o?m. 


^croub, 


Heard  verf.? 

Baskervile    S  *$$ 


Co.  L,  ia.  a. 


u  s. 


Second,  She  garter  in  Salt}  o?  iscrp  iligTir,  fcil.  tfje  true,  mccr,  02  bcrp 
Sight;  to  mfjiclj  muff  Be  adbrb  that  tnfiict)  the  Statute  atiUg,  tfjat  tfjigi'fiigSjj: 
according  to  toijicij  -JuDgmcnt  ig  to  ro  be  gibm,  muff  appear  to  tljc  Court 
njitljin  tlje  23oDp  of  tlje  Second. 

,§0  nolo  tuijatfoctji-r  it  ig  tiwljout  uifjith  the  Sight  Doth  futTscientlp  appear  3  cr.n?. 
to  tfje  Court,  it  ig  § 02m  muljin  tljig  Sato:  3£nd  fo  e  converfo  mfjatfocticr  ig 
toanting  0;  imperfect,  op  Seafon  mfjereof  the  Sight  appear^  nor,  ig  not  re* 
meDied  as  jfojm  toitljin  this  Salo. 

SIliiD  therefore  if  an  C-jrecutc?  0?  SlDminiffrato?  fijing  an  SEttion  of  ^eSJt   MBnftran*6r. fa. 
anD  Do  not  produce  hJS  ^>:o&atc  0?  •SiDminiftration,  it  ig  not  fjolpen.  «0or'c72i' 6'3' 

So  if  a  fl^an  plead  a  Conveyance  of  a  Sent,  0?  the  iihr,  tfjat  cannot  pa(£  *i°." ^da.*R.*|££* 
roitljout  ©ccd;  toitfjout  pjoBucing  the  ©ret)  in  plea,  it  ig  not  fjolpen  :   jfo?  Hob-  ?8>  2?3-  <>• E>- 
ig  not  enough  fo?  tfje  ^aftp,to  fap  tfjat  hei0  dftweuto^oj  that  Sent  mag  grant;  YdV?»i.  ic^fo 
cd  to  him;  but  tlje  Court  muff  fee  and  aDjuDgc  of  if,  0?  clfe  tfje  Sigfjt  aps 
pcar0  not,  anD  tfje  a&oerl'e  ^arrp  map  caufe  tlje  ©ecd  to  6e  inrolled,  toyicfj 
mahcg  it  a  §part  of  tlje  $lea,  toferrcupon  tlje  Court  fftal!  judge  mfjether  it 
maintain  tlje  3Mea  0?  not. 

So  if  tlje  a@ran£  be  toanting  tofjetcbp  tlje  Sight  Ojould  be  ma&e  to  appear,  poA  J0,  Accord  iie« 
it  is  uucutable:  3tg  if  a  flt^an  b?ing  an  Action  of  ©ebtupon  an  Obligation,  Br-  tf-i  '0.  7ffll&! 
anD  pjeduce  it,  But  fap  it  be  maDc  beponD  Sea,  02  in  no  3f>Iace,a  genera!  ©c*  i^S0  LifiI- b- Cr- 
murrcc  feroeg.    3find  fo?  tfje  fame  Seafon  tiro  Sfirfirmatioeg  toitfjout  a  €ra* 
tocrfe  ig  not  fjolpen,  be  caufe  it  admitg  no  £rial,toithout  to|)ic|j  tfje  Court  can* 
nor  fee  tlje  itigljt. 

%l  a  flu?an  b?ing  an  3Ecticn  upon  an  Obligation  to  perform  an  3&toard,  the  Ant-  '5s  \c*-M7- 
^Defendant  pleads  no  Siimard  maDc,  tfje  plaintiff  replies  anD  rhetor  tfje  %*  \ew.Vst.        z^" 
luarD  :  ^5oU)  Ijerc  ig  a  full  Siffuc,  a  $cgatirje  anD  an  Hrarmatioe  :  get  if  tfje 
plaintiff  Dotfj  not  alfo  affign  tlje  23?eaelj,  tfje  ©cfenDant  map  Demur  gene^ 
rallp,  pet  tfjat  25jcacl)  mass  not  traberfablr,  but  tlje  pea  a£  bettocen  tlje  ^ar* 
tie0  fjatfj  an  S'ffue  before.  InD  tlji^  i0  but  an  Excrelcence  c:  Surplufage.  23ut 
pet  becaufe  it  Dotfj  not  appear  to  tfje  Court  tfjat  fje  ijaD  Jligfjt  oj  Caufe  of  %t* 
tion  mitfjout  ir,  it  i0  fatter,  anD  not  f  o?m,  to  fet  it  fojtlj  foj^Jnfojmation  y   1?°' 
of  tfje  Court.    3CnD  tfji^  10  a  Cafe  of  fome  Singularity  upon  tlji^  .Statute. 

31But  nolo  to  ttje  Cafe  in  (©ueffion,  tlje  ©efcenrto  Miilington,  a0  CouSn  ana 
I£eir,i£  tfje  Subffance  anD  25oDp  of  tfje  flea  :  2EnD  tfje  reff  tofjicfj  ig  required 
under,  rji}t.  U  but  a  Specification  and  €x*plicatiou  of  tfje  fame  €f?ing  bp 
Scanner  fjom  it  t^,  mtjicfj  ig  not  tfje  $oint  iffuable,  but  tfje  general '©cf cent 
ag  itiiSfruIeD  in  tfje  Cafe  of  CfjaHengcfo?  Coufinagc,  14EHZ.  Dyer;  19.  9E.4. 
3.  &  19  H.  8.  7.  and'llote  that  thi^  i^  Scatter  of  fact  to  be  tricD  hp  Surp, 
loljctfjet  it  mere  pleaded  generally  o?  fpecialfp  ;  So  it  is?  not  lihe  tlje  €afc£ 
of  not  ftjetoing  ©eed^,  0?  tfje  line,  tofjercof  toe  fpeaft  before,  tofjereupon  tlje 
Court  ig  to  judge, 

$ote  Wimbifh  and  Talboys'£  Cafe,  Plo.  Wimbifh  and  fjig  3©ife  plead,  €f)at  pi°.4*-i>. 
uje  toa0  tfje  ^erfon  to  toljom  tfje  Snterrft  of  tfje  Hand  did  belong,  after  Eli- 
zabeth Taiboys;  and  tfje  Opinion  of  tfje  Court  mag  equal,  tofjctljcr  tfjat  mere 
toell  ojnot:  fet  tfjat  ma£  at  tfje  Common  3tato  before  tfjijd  Statute,  but  in* 
deed  tfje  fBlea  follomtd  tfje  3Bo?d£  of  tfje  Stat,  n  H.  7.  mfjicfj  toere  in  tfje 
General ;  toljercupon  tfjep  replied,  tfjat  maintained  tfje  #Iea,  and  tfjat  inasf 
Mg  certain  tfjan  tfjisf,  fo?  uje  migljt  be  ncjet  eitfjer  bp  ©efcent  0?  ^urcfjafe,  0? 
bp  fierjerfton  02  iiem. 

Ifiom  mfjere  it  majf  objected  bp  Warburton,  tfjat  if  tlje  J)fdccj;ree  Ijad 
been  fet  domn,  the  plaintiff  might  hobe  pleaded  a  ficlcafe  of  anp  of  tljofe 
31nccffo2Sf,  0?  pleaded  25affardp  in  anp  of  tfjem:  %t  mag  anfujrred,  that  tfje 
^raberfe  of  the  ©efcent  of  tfje  ilent  to  Miilington  muff  haoe  been  the  3iffue  in 
Both  Cafeg,  and  mouID  habc  fcrbed,  and  fo  UJill,  though  che  ^edegree  be  not 
fet  domn. 

I^ote,  €hat  ag  a  demurrer  at  the  common  Sam  Did  confcQJ  all  Rafters? 
fojmallp  pleaded;  fo  note  Bp  the  Statute,  a  general  ©emurrer  doth  confefg 
all  O9attcr0  pleaded,  though  unf02mallp,  according  to  the  fo2m£  meant  bp  iCM5i.Dy.8p. 
this  Sam,    foj  fuch  fo?m.3  are  noU)  not  material,  not  being  Cirpjefled  in3Cr>+** 
tfje  ©cmurrer, 

^  h  Lord 


Darcy   verf. 
2  34  Askwith. 


Wade. 


(  296  )  Lord  Darcy  verfus  Askwich. 

Hill.  15  Jacobi. 


16  Co.  4.1 
Ant.  224. 


Meimeca.Huff.ip.     -|Ohn  2Lo?b  Darcy  Bjcugfit  an  Action  of  2©aiie  again?!  Robert  Askwith  nub 
E^SUmlS!     J  John  Marfliall,  upon  a  Seafe  mabe  Bp  one  Edward  North  to  one  Arthur  Den- 
is. 5  Co.  u.  iy5 ,4  h  8.  of  the$Jl|ano?  of  Swillington,  anb  ijao  genera!  !So?b£,  Bofcis,  bof- 
Browniow.  corum  vendirionibus,  magno  maeremio,  magnis  Arboribus,  mineris  carbonum,  &c. 
General  Words   will  in  tam  amplis  modo  &.  &c.  prout  tt}e  %tfio2  habuit  vel  jure  habere  potuit,  fo?   the 
rTJlT  Le'm  t0  'e!1  ^«iu  of  80  fcar£,  anb  contoepeb  the  Heberfton  to  tt)e  f  laintiff,  ana  thelcafe 
to  the  defendant ^  ano  then  affigneb  i©afte  in  felling  of  <©an>j.    <®he  ©efen^ 
Hants!  pleats  that  tfcep  felleti  thofe  €ree£  fo?  the  mailing  of  §£unchionsi,Cc?fe£, 
jjSoII£,8oIMca>p£;]  ano  other  Utenfilg  in  ano  about  certain  £oaf;0?tnr£,  f&ac* 
eel  cf  the  Semite;  ano  toithout  tDtticfj tljcp  coulb  not  Dig,  ana  get  the  Coals! 
out  cf  the  $itg,  ana  bib  bclloto  tft'c  fame  €reeg  acco?btnglp,  thereupon  ttjc 
§&iaiutif?  bemurreb  in  Sato. 

Wn&  Hrf^tsjere  u)a#?  no  <©iaeffion  maae,  that  the  HeffeeiS  might  fell  €imoer„ 
bp  f  o?ce  cf  tljc  general  3©o?D£,  becaufe  thofe  2©o?bg  are  cenciubeb  unber  a 
€erm,  tehkfj  argues?  that  it  gibc£  not  tfec  €rees?,  a0  it  is?  refolbcb  2  Eliz.  Dyer 

Accord       l8°-  ^m  23  Eilz  Dyer  2-74-  ®ut  ^e  0lrtP  ^uetfi011  &>*»*>  iDijctfjct:  ap  ^Impli* 
cation  of  the  Eatu,  Bp  leafing  tfic  Coalmines?,  the  HefTo?  gatoe  ^otoer  to  fell 
11  co.  48.  a.  tlje  <€wzg  fo?  the  Hfe  of  the  Coalmines?,    fo?  rlje  ®?ounbs?  toas?  agrreb  tem- 

pore E.  iF.^ants^i.  that  tfie  4B>;ant  of  a  <£Bing  bis  carrp  all  €hingsi  inclubeb. 
zero.  170, iSo.  toithout  to|}«h  tlje  ^^ing  granteb  cannot  Be  hab.  25ut  ffjis?  Cafe  toasf  ab* 
2  Roil. do.  jubgeb  Bp  tfce'court  una  voce,  againff  the  ©efenbantjfo?  ttiat  <0?ounb  10  to  be 

unbetftoeb  of  €hmg£  incibent  anb  birealp  neceffarp.    <€§ug,  if  <%\  gtue  poti 
tfie  f  iff}  in  mp  f©ater£,  pou  map  f  ifij  tenth  $et£3  but  pou  map  not  cut  the 
13an&#  to  lap  the  Wattt  fyy.    %l  %  grant  0?  referbe  3©mbs?,  it  implied  a  %iz 
Scrip  to  talie  anb  carrp  them  alaap.    5>o  tfteSafca  tljat  alioSBs;  a  fine  lebieb 
^  an  infant,  alloto^  Him  IifeeU3ife  to  beclarc  t{je  H(eg;  but  in  tfie  ^p^incipal 
Cafe  it  toa^  fitft  agrecb,  tfiat  t|?i^  u)a|I  be  taucn  fo?  a  fl^ine  openeb  Ran  tne 
Seaf?,  becaufe  ttjat  ig  flrongefi  againU  t6e  ©efenbant  t^at  pTeabs!  it.    Jlotd 
then  if  Si9inc^  ba'b  not  been  granteb  h^  fpecial  l^ame,  it  ftab  been  WDaflte  to 
j  Co.  iz.co.L.5-+.b.  osjfii  a  S^iiie  of  nciu.    fop,  it  iff  generallp  true,  tljat  t$c  Seffce  fjath  no 
KV  c" -.lRj°3  /co.   #amcr  to  change  tfte  Mature  cf  the  €hing  bemifeb  j  fje  cannot  turn  S^eaboto 
L.43-b.  into  liable,  no?  ttub  a  3©£Db  to  mane  it  §9afiure,  20  H.  6. 1.  no?  ty-p  up  an 

anrient  $aA  0?  ^ifcarp,  y  R.  2.  Waft.  97.  no?  fuffcr  *0?ounb  to  be  furrounbeb, 
no?  becap  the  ipalc  of  park:  jfo?  then  it  ceafeth  to  be  a  jjparfc,  no?  he  map  not 
be^rop  0?  H?i\it  atoap  the  ^>tocfe  0?  2>?eeb  of  anp  €f|ing,  becaufe  it  bittjerits? 
anb  tahes!  atoap  tlje  ^erpetuitp  of  ^uccefflon,  a0  ©iilaintf,  f  iu),©eer,  poung 
zLeo.  !7+  Accord.     ^p?ing  of  Wcob^  the  Uhe ;  Mt  fye  map  Better  a  €hing  in  the  fame  &tnb,  a£ 
fip  btgging  a  S^eaboto,  to  mahc  a  ^?ain  0?  <§etoer  to  carrp  aloap  3©ater. 
%  Ecffie  map  builb  a  nem  ipoufe  inhere  none  mas!  befo?e,  hut  that  muff  Be 
co.Lit.uncoreceoeft  ctjerp  |^flp  at  jji^  0u3n  Charge :  f  o?  §z  ttiujt  neither  tofe'e  €imber  o?  other 
waft,  i  uft.  a.  a.     €hing£  fcoaffable,  neither  to  Builb  no?  repair  it,  though  it  Be  netoer  fo  neebfuL 
2Snb  pet  if  §t  heep  it  not  in  Repair,  an  Action  of  OTaffe  Hesf,  though  the 
3©rit  be  in  Domibus  dimiffis,  42  E.  ?,  22.  17  E.  2.  17  E.  3  Fitz.  Waft.  118. 101.  ^Inb 
1 1  H.  4. 54.  g&ut  if  the  Scjfo?  builbif  a  ^oufe  after  the  Seafe,  the  Seffee  i^  noc 
Bounb  to  Keep  it  in  Repair,  49  E.  3. 1. 

Ifloto  upon  the  lihe  Sieafon,  though  it  tocrf  no  JIDaffie  to  open  a  SJ^ine  in 
thi£  Cafe,  a0  It  tooulb  habe  Been  if  the  ©emife  h«b  not  been  of  S^inesf  bp 
fpecial  j^ome  ^  ytt  it  i0  line  a  i^oufe  neto  built  j  fo?  S©aintenance  tDbcrcofs 
the  Eeffee  can  fell  no  €imbcr,anb  fo  much  tDogfe,  ajsf  a  neto  l^oufe  better^  anb 
increareth  the  inheritance,  toheKea^  the  mailing  anb  btgging  of  2^inc0  ue* 
capiS,  anb  perhaps?  belirop^  the  inheritance  of  the  S^ine.  ^Inb  therefore  it 
i0  againtl  Beaton  to  mahe  one  2&afie  to  maintain  another.  Stlnb  fo  the  dif- 
ference i**  apparent  betineen  thiiSCafe  anb  the  Sibertie^  incluCbe  of  ^ottfCsBmt, 
fambcot,  iBcbgc^Bcot,  anb  the  line,  inhich  all  tenb  to  the  ^?efcrbaticn  of  the 
€htng  bemifeb,  anb  ^lough^Bmt  bepenbjS  upon  the  f  about  of  ^inagCv  €hi$ 
3  toa$ 


Vicars  verf.  ?  Countefs  of  Shrewf-? 

Lansham.    s       burie's  Cafe.  \  23S" 


"D1 


inajt  tl?c  judgment  ana  ilcafon  of  tijiaf  Cafr,tut)u5  %  did  Dciibcr  at  tfjc  iie^ 
guclf.  of  tlje  ceil  of  tge  fudged  fo?  us?  all. 

3End  "Ji  am  of  tijc  fame  (Dpinion,  tljoagn,  ttje  Si^ine  pad  bent  open  at  t§c 
€imc  of  toe  2cafc,  anD  tl;aug§  borfj  Eefjo?  and  ScfTcc  gab  ufed  to  take  GLim* 
6rr  fa?  tgofc  purpofed ;  fa?  tije  3tcJTo?  mig'fjt  ufe  bid  oton  ad  plcafeb  Ijim,  and 
tlje  IBrong  of  one  Hcjicc  cannot  toarrant  another'  d  !B?ong. 

(  297  )  Vicars  and  Langham. 


Error. 


AWirit  of  <£cra?  toad  b?oug§t  in  tgc  €rcgcc]ucr;Cij3ambcr,  upon  a  ^iudg*  jcnk.cenr.  no. 
meat  giden  in  <£rc&cnuct  bctTOccn  Vicars  ana  Langham,  nnd  tfjc  Cera?  ^,te^et™,p^„"J 
afFtgncd  taad,  tgatt'ae  j5ycciffdGf  London  Ijabing  returned  a  3Jurp,  and  tvjep  made  by  the  sheriff, 
being  called,  and  fame  not  appearing,  tfjc  defendant  p:ap'b  a  (Saled  :    38  nd  afterh?  Taks  iiraj!i'd 
after  tgc  SJarp  made  full  bp  Calcd,  tgen  t$e  plaintiff  challenged  tf)e  to'ftolc  unt0 1im' 
panncl  bp  defecption  to  tfjc  ^eriffd;  tflfjercupon  tlie  Surn  teas  quaifjed,  and 
a  acta  3;urp  impanelled  bp  tfjc  Coroners? ;  bp  iBgiclj  tgeCaufe  tuad  tried. 

$o£a  tfjc  nSjcce ption  toad,  Cgat  tijc  plaintiff  naming  p?ap'd  a  €afed  to  tijc  EftoPPei  binds  not 
^criffd  and  obtained  it,  fclad  chopped  to  challenge tlje  jjdanncl  fo:  <£,cccyti<  b%rcceffi4n!°'ctd 
on  to  tfjc  ^>'f)eriffd. 

23ut  it  \aas  rcfolbcd,  ^fjattgere  could  6c  no  Challenge  neither  to  tijc  pan* 
ncl,  no?  to  tijc  poll,  till  ftrfi  tgerc  tuecc  a  full  3|urp  ;  fo  tgat  t!)e  Surp  not 
appearing  full,,  tljcre  toad  a  $cccultp  to  fjabe  a  Calcd,  0?  clfe  t(jc  Challenge 
could  not  Ijabe  6ccn  taitcn  t  3nb  fo  tf)e  Caufc  taould  fiabcVcmaincD  prodefectu 
Juratomm,  iftljat  tfjc  plaintiff  b,ad  not  p?ap'd  it,  fo?  tijc  defendant  iuould 
not,  anD  fo  tijc  ^Judgment  toad  affirmed. 

SfinD  $ote,  tgat  in  tfjis  Cafe  ttjere  tocrc  none  ftUo?n  uefo?e  t|e  Challenge, 
Hut  onlp  impannellcb.  T3utif  tgc  pjiiicipal  Pannei  Do  once  appear  fall, 
t^cn  t'rjc  tfgallcnge  nuili  6e  ta&'cn  to  t'fje  pannel  6efo?c  anp  5c  fteo?n,  o?  clfc  it 
tatneg  too  late. 

$otc  trjat  toSjccc  t&c  Plaintiff  fac^  rjijS  Ven.  fac.  to  trjc  ^fjrtiff,  Ijc  i$  not 
clioppcb  tlicrcbp,  to  cfjaflenge  tijc  panne!  fo?  $iinD?cD  0?  otfjer  <Caafc  tfjot 
ioajS  &cfo?c  tlje  Ven.  fac.  2CnD  tljoagi)  a  SIiH'O?  map  oe  challenged  foj  a  Caufc 
Jjappcncd  ffnee  ne  ajas  ftoojn,  pet  tijc  tijc  pannel  cannot  oe  fo  •  fo:  no  ill  JtU 
fecion  of  t(je  ^Ijcriff,  arifing  uncc  tlje  Sfurp  ftoo?n,  can  tna&c  tfyt  ^urp  fuD 
petted,  tijat  i»a^  impanelled  6ct'o?c. 

(  298  ) 


I€  toa^  adjuaged,  tljat  U)|{crc  one  ftad  a  Common  appurtenant  to  ten  common  Appnrte- 
3Hcccy  of  5land  fo?  all  big  *Bca(i^,  IcPant  and  coacfjant  upon  tile  fame,  n.ants ,fha"  ^  app.°'- 
niih  falQ  raart  of  it.  Sfiat  the  (ffommon  flianift  ftc  nnnfiiffnn'.i    nnh  rhor«  nno  "r?eAJu?S?_.P1^1™ 


C  299  )  Countefs  of  Shrew  sonde's  Cafe.  Srar.chamber. 


1$  tijc  ^tatjCOam&er  tin  Counter*?  of  Shrewsbury,  ©oiuagcr  of  <Sar!  Gil-  star-chsmber  punif 
bert  \na0  fined  ten  tijoufand  pounds?,  and  committed  to  rlic  ^oteer  fo?  "h  ^ %££?{" 


ifh- 

r*cr 

-    to    the    Council     in 

ttjat  j  being  called  to  tlje  Council  ^able,  and  interrogated  mijat  ffie  fmcU),  0?  a^"'°n  of  state. 
gadfjeard,  0:  tr)oag!]t  of  a  fuppofed  <SiiiIo  u)l)icis  inasf  rumourrd  tijat  trje  So?  llCo  9f- 
dp  Arbella  tljoald  haPc  fjad,  ftjc  refafed  objlinatclp  to  mane  anp  3Hnftocr,fo?  it 
mas'  judged  tijat  rhi^  U)a^  a  (©acfrion  of  Jjratr  •  fo?  tfjrre  i&  not  one  ^Tfjing 
tfjar  dotl)  mojc  concern  trje  peace  of  a  kingdom  t^an  t^c  <£cctaintp  of 
tlje  iioval  nine,  infomucij  ad  fuppafititiou.sf  pesfonsf  babe  raifed  ad 
great  Commotionsf  and  Sronblcs"  in  Stated,  a<S  trje  ©ifco?d£  of  true  Deksl 
and  ©efcendantd.  3Hd  in  tl)c  €afe  of  Perkin  Warbeck,  t}czc  at  Iconic  •  and 
counterfeit  Sebaftian  of  Portugal,  and  mann  otfjerd.    3£nd  fo  ttjid  iuas>  an  €ra^ 

II  h  2  mi  nation 


Traske's?     Countefs  of  Exeter. 
236  Cafe.      S     w/  LadY  Roffe- 


inination  proper  fo?  tfje  ConncibCablc,  ana  of  tijcir  Sjutifoxrtton  ana  Cogni* 
fame,  ana  tOecefojc  ta  aenp  to  fatisfp  tfje  j&ing  ana  ^atc  in  a  point  tefjcmn 
ttjcp  arc  10  nearly  intcceScD,!^  to  ben?  a  Part  of  3Ullcgianec,  tegielj  requires 
a!!  ©uties  tgat  tcna  to  tEje  viBoots  and  ^jefetbation  of  tge  £ta'tc  ;  ana  tgat 
no  lefj  fojtijc  future  tfjan  to  pjcfrnt  €ime.  €£is  Eaap  teas  t|ic  mo:e  p?efr 
I'ea  to  anfteei;  tfjts  Scatter,  becaufc  being  mo?e  familiar  ana  inteara*  taitft 
trie  Sa&p  Arabella,  ttjan  any  otger,  flic  muff  nccas  rjabefalfifirB  ttjc  Humour, 
fe?  all  a$en  of  Hnacrftanbing  iJclB  it  to  be  untrue. 

(  300  )  Traske's  Cafe. 

starichamber  punifh.  t  |>  tTjc  ^tar^Cgambet  lineteifc,  one  John  Traske,  a  S^inifier,  tgat  |jcla  <&* 

ventLai?s'°>hoSiuh"y  1  P^iou  t§a t  tge  Jewifh  £auuat§  ougljt  to  &e  obfetbea,  ana  not  ours,  ana 

be  upon' Grounds  of  t£)at  tee  ougyt  to  a&ffain  from  all  manner  of  bionics?  fieff) :  25cing  cranio 

Hercfy  and  schifm.     ftf  &  UCQJ1  tjjffc  ^,13^  |jc  couccffca  tpt  fie  Ijati  aibtilgea  t&efe  ©pinions,  ana 

&a&  ia&oiirca  to  bjnig  as  many  to  fjitf  ©pinion  as  gc  coula.    2£na  gaa  alfo 

te2itt.cn  a  Setter  to  tf*e  Sing,  teljerein  be  aia  feem  to  tar  §ig  S^ajcfip  of  i^p^ 

pocrific,  ana  &i&  c£p?cup  inbeigfi  again?]:  t&c  23iu)0pS,  i|?iglj  ConimiffioturS, 

as  blooay  ana  cruel  in  ifyzu  ^oceebiugs  againfl  rum,  ana  a  papal  CJcrgp. 

$ote  |e  bring  calleb  Ore  terms,  teas  fentencta  to  fine  ana  Smp?ifonnunt, 

not  fo?  golaing  tgofe  ©pinions,  (fa?  tgofc  teere  cratninabiein  t!je<£ct!eftafris 

cal  Courts,  ana  not  gcre)  but  fo?  mailing  of  ConbenticleS  ana  faaionS  bp 

tSjat  2$eanS,  tegic'fj  map  tcna  to  £>eaition  an&  Commotion,  ana  fo?  fcanaa? 

lining  tfje  Iting,  t§e  T!5i!if5opS  ana  t&e  Clergp. 

Star-chamber.  (  301  )  Countefs  of  Exeter  w/«j  Lady  Roffe. 

Term.  Mich.  Ani6  Jac. 

what  Examinations  ¥  0  the  ^tatsCfjamber,  in  t|)e  great  caufe  betteeen  £§c  Counted  of  Exeter, 
bind  in  the  sta.-  j[  tgc  UaBy  RoiTe  anB  OttjcrS,  becaufc  tgc  labp  Roffe  ana  one  Sarah  Swarcon 
chamber.  |eE  gipaia,  gaB  cgargeB  tfje  Countefs  of  Exeter,  tfsat  Kjefjaa  BtiibereB  unto  tl>e 

faiB  flaap  Roffe  at  VVimbleton  at  ti)e  <£art'S  JpculV,  in  a  certain  C&amber 
tljere,  a  $>apcr  te?itten  ana  OgncB  by  fierfdf,  (ag  fije  faia;  containing  a€on=> 
femon  of  certain  foul  j?auit£3  ana  a  ^>ubniimon  thereupon,  tegicE)  \&ag  ffjetes 
ca  untotfteliing.  l$ig  St9aiefip  cemmanaea  Serjeant  Crew,  ana  Serjeant 
Moore  of  €ounfcI  of  Vitfjer "^iae,  to  go  to  Wimbleton,  ana  t|ere  in  tbe  fame 
Chamber,  to  eramincttjicllaap  Roffe  ana  Swarton,  upon  all  fuc§  €|king$  a^ 
upon  tSeic  ©iete  of  tijc  Pace,  tpep  miggt  juDge  lifeely  to  aifcober  tlje  €rut& 
0?  f  alftiooa  of  tgefanie  fatter;  Mjicfj  t|ep  aia  acco^aingJp  teitgout ©atp. 
||ote  t^e  fame  Perfon^  being  attcrteara  ejatninea  in  Court  a£  ©efenaant^, 
upon  al!  €ljing?  tfjattlje  Plaintiff^  lillca;  tfjep  aia  further  cramine  tgem 
upon  3i'nterrogato?iejf,  iobetljcr  tljat  declaration  tenieg  tgep  aaa  maac  at 
Wimbleton  before  t£e  ttco  ^»erieant^teere  true  02  not,  bat  t|)ep  aia  !iot  fl&ctu 
tgem  tgat  declaration  note,  thereupon  tgep  anftecrca  t||at  tgepteere  true. 
$Qte  upon  amotion  in  open  Court,  it teag  refolaca  tgat  t!jefe€ramination^ 
tecre  not  teell  tahcn,foj  no  £@an  is  bouna  b]i  an  €raminastion  in  Court,  till 
firll  §c  gabe  aabifeblp  reaa,  petufcD  ana  cojreaca  it,  agfyz  (eeg  Caufe,  ana 
tfjen  finallp  conciuaca  it.  €|crefo?e  £%ig  being  firff  taitcn  toitgout  Oatp, 
tgcre  teas  no  iSeafon  to  bina  tgem  to  it  "bp  a  neta  <©atf)  bp  3J9emojy  toit§out 
iScbiete,  ana  tfjcrtfojc  bp  ©jBcc  it  teas  fuppjeffed.  4i5cber.c||c!efs  becaufe  it 
teas  line  tgat  t§e  faia  examination  miggt  ferbc  t|e  better  to  Biftobcr  €rutp  ; 
it  teas  o?acrea  tgat  tge  fame  tgeir  declarations  (fjouia  be  ft)ctoea  tgem,  ana 
tgcp  re;cjtaniinca  upon  tfjem.    ^Ina  fo  t|ep  tecre. 


Philip 


Philip  L.  Stanhop  aer/TBifnop  of  Lincoln,?  „ 

Miles  Williams,  &  fames  Adarofon.  y  Q^ 


(  502  )     Philip  L.  Stanhop  Plaintiff,  the  Bifliop  of  Lincoln.  Miles  Williams  ^tare  imped. 

and  James  Adamfon  Defendancs  in 

Quare  Imped.  Browniow. 

Lincoln, 

Pafch.  14  |ac.  Rot.  iojq'. 

T9$  plaintiff  bnia-ct^tfyattfyt  ptm  of  Shelford  Uag  fcifcb  of  tge  a$oi*  winch,  fentn  su.or 
etpoftge  ^aboMon  of  t£ao  patt&at  tge  Ctjurcgof  Rippingale,  anyone  8ju     fl.     faPlior 
^ic  John  Denham  Of  tge  GtgsT  Spaietp,  tO  p2/Cfent  bp  Sui'il^.  ftffinanUfurOTtinni 

Cgattgc  Cburr!j  being  full  of  one  Brerelv,  tgef^ioj  tail  ft  Confcut,  E£c>aib  ,he  Priory  is  diiibived 
■Scant  tlje  nert  IStioiaance  unto  Bryan  Higde'n.    €|}en  15c  ffjci».8f  t!jc  ©iffoUiti*  StS,,8"0"  ue 
on  of  tge  §d:io:p,  being  un&er  ttaa  guna:c&  pounds  per  Annum  bptgc  &tau  This  Argument  was 
27  H.  8.  feagercup  tge  p.mp  ig  gt'ocn  to  H.  8.  ana  all  3flobotofonJS3  ftigfttf,  Mic-l6I5Cl 
<gntrieg  anrj  Conditions  belonging  to  tge  3E>?io?p,  ag  largcip  ag  tge  §S>?i02 
ijaa  tgent;  and  tgat  H.  8.  gcarftca  tge  $m&,  tge  faib  St^aietp  of  tge  58.b* 
tto&fan  ana  ail  S&DbOkffonp",  ana   ^erebtcament?  unto  &it  Michael  Stanhop 
ana  i)ig  W&iie,  ana  to  tile  peixg  scales  of  t}ig  fi5oap,  in  ag  large  ana  am* 
pie  Scanner  ana  $■  0:111  a.£  tfjep  cam?  02  ouggt  to  come,  (f  c.  to  tfje  I'eing  bp 
tge  -Stat. 

Cfiai  Brerely  tge  Encumbent  biea,  ana  one  Margaret  Brerely  fto  fcagom  tge. 
ncft  HboiBancc  tcasf  come)  pKfcntca  Robert  Colingwood,  tye  etaer,  toljo  bi^ 
ca,  ana  tgen  Lyfter  toga  gab  tge  SffJfeaUifOll  linacc' Denham,  p2cfentcb  Roberc 
Colingwood  tge  paitngcr,  ana  gc  aping;  jScta  tge  S.  Stanhope  being  fcic 
S&^ale  pjcfcntca.  ana  tge  ©efeuaant£  Biffurbcb. 

James  Adamfon,  nS  Parfon  imparfonee  of  tge  ^2Cfentati0U  of  Williams,  after 
fomc  §p2Dtcfiation  fQ2  pica,  fattis  tgat  iting  H.V  Non  cone  prafato  Michaeli 
Stanhop  &  Anns  uxori  ejus  prsed'  duar'  partium  Ecclefia;  prsd'  modo  &  forma  prout, 
&c.  tuijercupan  tfjep  ace  at  3f(ftte. 

Ctje  S«cp  Sna  tUat  Henry  fate  l?2ie2  cf  tge  late  BiffoIbcB  P?io:p  of  tfje 
blcffea  Mary  of  Sheiford,  tea*  feifro  of  tge  Sttobotofon  of  tge  ttao  Pang  of  tge 
Cgiiccg  of  Rippingale,  to  picfent  in  ebcrp  otger  <£ucn  in  tge  Higgt  cf  tge  fjto?, 
ut  de  uno  groffo  in  feodo,  Sec. 

SflnB  tgat  one  £»iz  Henry  Gray  &niggt  mag  fcifcQ  of  tge  otger  SJ9oietp  of 
tgeSbbotafon  of  tge  fame  ttoa  parts*  of  tge  Cgurrg  afo;cfaia  ;  tfint  ig  to  lap, 
to  p:cfentto  tge  fame  Cgurrg  af02efaib,  in  cbecp  otgec  €urn  being  aoiD,  ut  de 
uno  groffo  feodo,  &c.  SilnU  tgattfje  Cgurrg  became  boia,  aab  tftat  tge  afo:c« 
faib  P2io?  piefenteb  Rob  Ednam  to  gttf  Cucn,  in  tge  €imc  of  R.  3.  togo  taajef 
aamitteD,  §t. 

3dna  ttiattgc  Cguccg  became  boib  bp  HcGgnatton  of  Rob.  Ednam  ;  b)}  ftcm 
fon  tagereof  Henry  Gray  p.cfentcb  in  %ig  €ucn  one  Tho.  Dixon,  gi^i  £\a%  toga 
tOarf  abmittta  in  tempore  H.  7. 

3fina  ttjat  p:caict  ^:io:,  6  Aprilis,  21E8.  grantra  unto  Brian  Higden,  ^c. 
€ge  firfl  ana  ncct  ^labotafon  of  tge  faib  tiso  Paxtg  of  tge  €gureg  afo:claiD  J 
25p  5p02tc  tagereof  tge  faia  Brian  Higden  mag  pofTeffea,  ana  t|)c  C&nrcg  became 
bOiD  bp  tge  ©catg  Of  Thomas  Dixon. 

3tna  tgat  2j  H.  8.  James  Foljambe,  gabing  HO  fiiggt,  $C.  bp  tlfurpntion  tip^ 
051  tge  faia  Brian  Higden,  $c.  pKfcnteb  Edward  Brerely  flig  €\nb,  b.igo  t0a?i 
aamittcb,  2j  H.  8.  ana  contimieb  gDarfon  of  tge  faib  €g»rtg  until  tge  Cimc 
of  €2.  M. 

3Gud  tge  fata  Edw.  Brerely  being  patten,  ana  Brian  Higden,  if  c.  being  poffef^ 
fea  of  t!;r  fata  ^bboUU'on  ffi?  tge  firiiSfiboiarmce  tgereof,  de  jure  &  de  titulo, 
ainatg:  afo;cfaib  pm:  being  fdfea,  f  c.  of  Ijig  faia  SRJoictp  of  tge  ^Hlbbotu= 
fan  Of  tlje  faia  tlrjao  pattg  of  tge  faia  Cgureg  five  de  jure  aut  titulo  prout  Lex 
poftulat. 

Cbcn  tge  M>tc>u  27  H.  8.  fo?t5e©iffclution  of  religious?  tynukg,  not  [jabing 
Hana  to  tge  ©aluc  of  tloao  btina:ea  potman  per  Annum,gabe  tge  faia  religious* 
J^0Ufc£,  &Jura  ingreffus,  condirioncs,  $C.  tO  tge  ffl^Onaficrie^  belonging  tO  tge 
fting,  ana  fir^a  tgat  Shelford  gab  not  abobe  tiao  guna^eb  Jpounbsf  per  Annum, 
bp  lleafon  tOgccrof  tge  JlJing  \3iag  feifeb  prout  Lex  poftular. 
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Stints  aftermarbS  Siing  H.  8.  bp  IjiS  Setters  patents  batcb  s  February  anno 
31  regnifui,  cu'anteb  tlje  SlBaiioj'of  Sheiford,  mirlj  tfje  Siippurtenauts  aho  alt 
iSectajics,  i&itfyeg  nnD  C^rrcbiianiems  111  Rippingale  ants  ocljet  places  to  the 
faib  larc  S^onafierp  belonging  inns?  ample ffltfanncr  anb  fojm,  as  rijcp  fame, 
0:  ouglit  to  come  to  njc  fimg  Dp  tlje  fata  ^iaf.  erupting  tlje  SilbfcomtouS  of 
tl)c  ^uarages  of  CfjurcncS,  roljatfocbcr  of  the  Pjrmifcs  not  apppopiiatc,  ra 
nolb  to  tljein  ttjc  faib  Michael  Stanhop,  anb  Anne  fjis  W\tv,  anb  to  rftc  i;)cir.s 
$S$aU8  of  tfje  £obp  of  tilt faib  Michael  Stanhop;  anb  if  upon  tlje  toljoJc  2©at= 
tcr,  (f  c.  quod  cone,  tunc  conceffit,  &  i]  non,  &c.  tunc  non  conceffit. 

30-nD  31  am  opinion  tfjat  tfjiS  ©erbict  is  againft  tlje  plaintiff,  rmb  fo  De 
ought  to  be  barred. 

f  0?  tlje  nio^c  clear  Carriage  anb  biffinct  Hnbcrftanbing  of  1115;  Opinion  in 
tljis  Cafe,  3!  toil  I  malic  it  into  rlj:cc  points". 

1  Point.  @$e  0rA\,  Slffilijctjjcr  tijc  p^toj  in  fcjfjofc  ^Timc  tljis'  ilfnrparion  upon  Higden 

tljc  Ranter  U)a£,  o?  IjS't  ^uccrfio?  after  tjim,  if  tlje  i^cnafterp  fjab  Hoob, 
fijoalD  JjaVjc  IjaD  tijc  ?£  bb  a  uji  cm  it  fclf,  0:  a  Qua  re  Imped,  upon  tijc  ncrtSfiuoib* 
ancc,  0:  niuft  babe  Sec n  DjiDcn  to  ijis  $&}it  of  £Iigijt  to  recover  it,  as  tijc  Cafe 
appears,  nnD  'aS  it  is"  fotinD  in  tljis  ©crbict:  fo:  if  Ijc  tocrc  b.nbcn  ro  Ijis 
3B:it  of  iligljt,  tljen  tijc  Siing  coulb  neitfjer  take  no?  gibe  tfjis  StbboEofon. 

Sflnb  as  to  tljis  point,  S  i)o!D  tfjc  3i)crDia  uncertain,  anb  tijcrcfoicif  tijere 
lucre  no  otljer  -€fmig  to  warrant  ^It^gmcntj  it  taenia  require  a  Ven.  fac.  de 
Novo. 

2  Point.  J»ceonbIn,  Submitting  tljat  tlje  ^ucceffor  migljr  ftabc  ftao-  a  Quare  Imped. 

pet  together  tl;c  Using  upon  tijc  Statute  of  ©sffofutionS,  map  ijaae  tfjc  fame 
ilemebp  upon  tlje  Siinotbanee;  anb  31  tljitili  Ijc  migljf. 

2  Point  ^Ijirblp,  Submitting  tijc  Sling  mtgljt  l)abc  &»»  tftar  ftcinebp  bp  fo^cc  of 

tljat  Statute;  ffet  wljetljct  tlje  <&}tmt  of  Sting H.  8.  in  fuel)  J>oi_t  anb  Bp  fitclj 
IBoibs  as  it  iS,bot|Sgfsc  tlje  S&Dbcwfon  0:  Action  to?  U}  to  J?ir  Michael  Stan- 
hop, 02  Ins  Incurs,  eitlier  6p  ttje  Common  3latoo?  Bp  tfie  ^>c!p  of  tge  ,g>tat.  of 
27  05  31  H.  8.  of  flslanafrcticS,  anb  3  tfcinft  it  botf)  not  gibe  it. 

x  Pojnt  3iis  tc  tlje  gcO;  great  point,  31  teiH  tonlioec  f  ftf  Statute  of  W.  2.  cap.  5-.  bi* 

flinctlp  upon  tlj?ee  fimplc  anb  febcra!  points, inljicl)  fall  out  bicxctlp  into  tljis". 
f  irff,  IMjtit  perfonS  arc  rclicbaB5c  bp  it,  anb  iuljat  not. 
^econblpj  31n  toljat  Cafes,  anb  tofjat  not. 
€l)irblp,  $n  toljat  Scanner,  anb  bp  mljat  St^c anS. 

<S:o  tl?e  f  irjr,  iBljat  pcifons  are  r dicuablc* 
firlf,  l^cir^  tfjcmfcltjcs,  anb  tljofe  toitljinSUge  (upon  Hfurpation  l?ab  up* 
on  tSiemJ  mere  b?it?rnto  tfjeit  3B?it  of  Kigljt  befoje  t^iis  Statute  at  tijc  Com- 
inon  Hati),  as  appears  firfl  bp  tlje  Statute  it  fclf,  roliicl)  is  cjrpjcflp  fo;  anb 
nlfo  in  31  E.  1  Fitz.  Qu.  Imp.  186.  toljcrc  tf)e  plaintiff  in  a  Qu.  Impedit,  counts 
rbof  a  p^efentment  intlie  €imc  of  R.  1.  tfje  ©cfenbant  being  a  p?io?  foib, 
^Tftat  fie  anb  rjiS  pjcbcccffo?S  S)ab  pjefcnteb  four  pcrfonS  I  all.  <€fyt  plains 
tififrcplicb,  €|5at  tljep  mere  in  tty  2«?ino?itp  of  hjm  anb  liis  Silnfejio^Ss  anb 
it  teas  abjubgcb  againff  tlje  plaintiff,  becanfe  Ije  liab  no  Jkifin,  But  Ijaa 
fujfereb  Usurpations  befojc  tlje  Statute,  anb  pet  it  mas  in  tijc  Cafe  of  ©e* 
fcent:  anb  fo  tlje  Opinion  is  clear  in  tjfjc  Cafe  of  ?y  H.  6.  60.  anb  Bofwell's 
Cafe,  Co.  Hb.  6.  49.  rrfotfccb. 

Dy.irp,  11 13.  37  g.      Mntt  tljcrefojc,  tftcre  are  no  perfons  rclieneb  but  tljofe  tljat  are  ^cirs,  as  in 

<sco.jo.b.  degree  of  ^eirS,  tljat  is,inbp  Slnljcritance  anb  ©efcent  of  tlje  SUbtoomfon 

iBjougeb  ;  toljercin  tfje  JBojbs  of  tijc  Aato  are  full,  fo?  it  i0  not  penneb  in  tlje 
3©o?b  of  ^Inheritance:  3S1S  tW$,  I©lfol'oe\jcr  ufurpS  upon  SUb^otofon  of  3fhs 
ficritance  of  an  Sfnfant,  0?  a  $S)cn  of  full  3lge,  in  t?,c  €imc  of  a  ©uarbian 
or  €enant  fo:  life,  0:  tge  line:  Non  fint  ita  prejudiciaies,  &c.  fo:  tlje  OTojb  of 
^nljcfitanccin  abftrado  \&  ecjuibeca!.  f  0?,  rfjt  ®ao:b  hsreditas  is  inbiffcrcnt, 
anb  Ijatlj  delation  as  tocll  ad  infra  as  ad  fupra,  as  mcll  to  tijc  €ime  befcenb^ 
ingos  tJ$c€ime  afcenbing.  2lnb  tDerefo:c  an  dSflatc  of  f  cesQmple,  tljat  3{ 
Ijatee  pureliareb,  i$  not  impjopcrlp  ealleb  tnp  S»ftcritnncc,  becaufe  it  map 
befcenb  anb  be  inljeriteb  fcom  me,  as  roell  as  tljat  toljiclj  3  inherit  from  ano- 

co.  L.i6.a.  Lit.      tljcr,  anti  bclcenbs  to  me  as  Littleton  |>atlj  it,  anb  fo?  ttjis  deafen,  fo.  3. 
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3dnB  fo  tlic  Writ  is'  of  tlje  3Bifc'£  $urcbafc  in  fjer  cui  in  vita  quod  elamat  effe 
jus  &  haereditarem  fuam:  buf  tfje  Statute  ig  pcnn£d  in  U)e  iBo:b  hseres  02  hiere- 
des,  tnljirtj  i£  Single  anb  cannot  Be  frraineQ,  Out  to  tfjae'lje  tjatn  a#  Jpcir.  3fn& 
lijercfojc  in  tijc  3S?eair«ble  it  %utg  ttoo  Cafes". 

fitfl,  Hsredes  infra  arrarem  exiitentes  per  fraudem  &  negligenti?m  tuftodum. 
€fie  fecona,  Harredes  eciam  five  Majores,  five  fvJinores  per  nee;ligentiam  vel  fraudem  6  Co.  jo.  a; 
ofCenantbpCourteue,  ^o&cr,  %i\t,  fears  0?  €ail,  toere  manp  mmeg  niU 
infyevheb,  o?  at  Icafi  put  to  rUeic  2B?it  of  Eig&r,  anD  in  Cafe,  tore  alroactner 
OiH)Ctitea» 

SC&cn  folto&Mf  tfjePurbietD,  Surjicb  tmo  T>?ancljes  anfbjer  tfje  t&o  13?ancfje£ 
eftlje  f^jeamblc,  Statutum  eft  quod  hujufm.  prefentationes  non  fine  hujufm.  re&is 
hseredibus  (Tupplp  infra  setatem  &  in  cuftodia  exiftentibus)  Aut  iilis  (flipplp  hsredi- 
bus  five  majoribus  five  minoribus)  adquos  poft  mortem  aliquorum  (fupplp  vel  termi- 
num  annorum,  &c.  hujufm.  advocationes  reverti  debent  ita  prejudiciales  quin  quo- 
tiefcunque  aliquis  jus  non  habens  tempore  hujufm.  cuftodiarum  prefentaverit,  (there 
ig  pour  erfl  23?ancb,  carries  t&jougb.) 

^fjen  follota^  the  feconb  23?antl)  catriea  though,  vel  tempore  of  the  €cnant 
in^o&er,  Courtefp,  %iie,  §  carg  aj  ■Call,  inproxim.  vocationem,  poftquam  ha?- 
redes  ad  statem  pervenerint. 

<&§cze  i0  the  firflf  Claufc  anftoereO  again,  vel  advocatio  poft  mortem  tenentiurri 
in  forma  pred'  hatred'  plene  abatis  revertetur,  habeat  foil'  id'  haeres  eandem  Actionem 
&  recuperationem  per  brevem  Poffefliorium  qualem  haberet  ultimus  anteceffor  hu- 
jufm. hseredit. 

d&o  pou  ijabe  hscres  throughout  all  $\aeeg  anb  Cafe^cf  the  $?camble3  ant?  in 
the  ^uibieru  laiD  together.  31  no  tl)t  Strength  of  tlje  Provifols,  habeat  eandem 
A&ionem,  &c.  qualem  haberet  ultimus  anteceffor  hujufmodi  ha?redis,  &c. 

<€i)zh  are  tfje  verba  remedialia  vel  operativa,  ttje  reft  mane  rlje  CafcS,  thefe 
gibe  the  iSernebn,  anb  ate  bounded  toitfyin  tlje  ttoo  3Bo?os  tying  tohofe  3Uns 
cefiojs  Bab  Mi$'Qt  to  tfje  asUmorufon.  3fiIfo  no  iScmedp  ig  giben  bp  this"  <&ta? 
tutc  butfo?  i^eirsYaS  appcar.0,1  E.2.  Fitz.  Qu  Imped.  43. 3ln3Hb&ot©ef£nDant 
pleaded  tijelafi  3p?efentment  bp  fiimfclf,  anb  tfye  plaintiff  Inould  nbcid  it  be? 
ing  a  3©oman,  becaufe  f§e  teiag  tfyzn  €obert,  anD  alfo  toitljin  3lge :  %t  tDa^S 
antoereo,  tBat  n^c  iua^  not  remebieb  bp  tfje  granite  5  becaufe  flje  toag  not  an 
ijjeic,  but  a  ^urcrjafo?;  to&ereunon  tfye  Court  gate  Subgnicnt  againfl  rjer, 
becaufe  t§e  Statute  p^obibeb  but  fo?  trje  i^eir.  3ftnb  fo  tlje  Cafe  35  H.  6.5o, 
botfj  alfe  agree,  ano  F.  N.  B.  3HCife  of  Warrant  f>?efentmcnt  3  r.  ej;p?efiSf.  3Snb  s  Co  5° 
Bofwelfgf  Cafe  i^  full.  25ut  zE.  3.  n.  it  i^  mabe  a  <&ueftion  infjet&er  ipeir 
0?  ^urcgafo?  be  tnitftin  t&e  lafo  and  fo  left.  3finb  tlje  Statute  (befise^  tfie 
SctrerbJ^icb  ig  fo  crpjefiS  anb  conffant  fo?  trje  %ir  bp  j^ame)  migrjt  toerptUell 
belcD  h^  trje  ftcafon  of  trje  Common  tatn,  inljicli  gibe^  31gc  to  an  Sjnfant  «co.3.b. 
ipeir,  not  fo  to  a  ^urcrjafoj,  trjougr)  ije  be  ag  unable  to  Defend  lyig  €itle  ag 
trie  otfjer.  3£nb  tlje  ileafon  of  tlje  deferment  ig,  htcanfe  trje  §eir  ig  in  bp 
3fltt  in  Sato,  (anb  tfje  Lab)  luill  maRe  goob  anb  perfert  it*?  obm  'Mag)  ana  ttje 
orfjer  ig  in  bp  rjis  otnn  3fi£tJbJ[}icrj  ig  left  to  ftij*  oton  ^trengrrj5anO  can  cftal? 
lengc  nomo?e  but  Hicjtjr,  anO  no  f  abour,  ag  truffing  to  it  fdf. 

^tijSf  nebcrtrjclcfjEf  true,  tljat  tftere  ig  anotljec  particular  ^urbierjj  mabe  »b.  32.3. 
fo?  trje  Uelief  of  ®Momcn  cobert  bp  trje  3Ba?0  h«reditasj   anb  not  haeres,  trjus?. 
Hoc  idem  obfervetur  de  prefentationibus  faftis  ad  Ecclefias  de  hsreditace  Uxoris  in 
tempore  quo  fuerunt  fub  poteftate  Virorum  fuorum,  quibus  per  iftud  Statutum  fubve- 
niatur  per  remedium  fupradidum. 

25ut  becaufe  trje  IBojD  (h^reditas)  iss  inbtffcrent,  anb  trje  fo?mer  putbiebj  i£ 
mabe  tfte  flulc  anb  ^?ecc&cnt  of  thi^  (fo?  tbcrei^f  no  crprcf£  f  o?m  fpecia!  gi= 
ben  fo?  tfjem)  but  hoc  idem  obfervetur,  &c.  3Hllb  per  remedium  fupradi&um,  anb 
there  ig  noCaufc  to  cefpea  tbetrjifc  fmrcrjafo? ,  mo?e  tfjan  an  feir  bjttfjiu 
3£gc  ^urcfjafo?,  tfjercfoze  tfirg  Claufe  ig  to  be  unbecfioob  of  miXttg  tljat  arc 
fysitg  ag  iurll  ag  tbe  orfjer. 
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2tni3  if  it  fie  objectcD  that  tlje  Statute  fpc ans*  of  feme  that  fijere  utfcrlp  Oil'- 
hcriteo  fip  fucfj  Hfurpanans*,,  VDfjicfj  cannot  fie,  fiut  in  Cafe  of  a  IdurcSJafo?, 
fo?  cifc  a  W}\t  teGulDlic. 

SlanfttJcr,  GCfiat  if  a  $?an  ficfopc  tfiijsf  Statute  haD  purcprcD  an  SCbbom* 
fon,  ano  ficfo^e  |p2cfcntation  haD  maDc  aScafe,  anD  an  tifurpation  haD  Been 
upon  tfieScffcc,  rjjc  l^eic  haD  ficen  luictjout  ClemcDp  ;  fiut  nom  fip  tljis*  £ra? 
tute  he  map  tjabe  a  Quare  Imped,  at  t!)c  nert  StfioiDance  after  tfje  Scafc,  anD 
map  'lap  the  la!!  indentation  in  hi**  father's*  Cranio?.  ^ceorDing  to  the 
6 Co.  yo,  a.  3©o?D£  of  tfjc  Statute  A&ionem  qualem  anteceffor,  &c.  fo?  fip  tfjc  Statute,  ti)e 

Hfurpations*  upon  tjje  Hcjfcc  are  to  be  paffeO  ano  countcD  as*  none  to  tijis*  3§ur* 
pofe. 

$oto  though  31  &oI&  tfiis*£tat.  to  the  Settee  in  tljis*  Cafe  of  C^cir,  fiecaufe 
tlje  Statute  is*  10  conftant  in  it ;  ano  ttjc  reccificD  flSrpoGtion  Ijarh  Been  fo,  pet 
%  allotn  Oiteers*  <£quitir#  mherc  tftc  ileafon  is*  the  ramc  toith  the  3©o?D. 
jones  +«.  Accord.  3finD  tfjcrcfo^c  fo?  Equities*  3(  allofij,  that  £>ucceffo3S*  are  rcIicfieD  fip  this* 

<£tat.  ag  Mull  ag  Iprirs*  ;  fiut  toitft  this*  ©iffinction,  ^ucccfitys*  of  fingle  Co?* 
po?afions*,  as*  'Btffjop,  ©can,  L2?io?,  0?  tlje  line;  anD  fa  in  Brooke,  3§?efent= 
ment  46.  ana  Bofwel's*  Cafe,  ano  34  H.  6.  27. 

S5ut  of  complete  ano  compeunDcD  Co?po?ations*,  %  holD  it  contrarp,  fo?  tfte 
fame  i?oDp  continues*  tfiat  committeD  t§e  laches*,  tohicft  is*  ttje  IReafon  of 
tlje  line  difference  tancn  in  CrofTe  ana  Howel's*  Cafe,  Plowden,  in  Cafe  of 
$on?daim  upon  fines*. 

$Ignin,  an  \$civ  mitSnn  31ge,  g[  holD  rdiefiafilc  ag  ftiell  tfiat  iiS  not  in  3©arD, 
ag  ig  in  Wart,  ano  though  the  Hfurpation  fie  upon  himfdf,  the  3IlDfiotofon 
fieing  in  tyig  otun  ipanDs*  anD  not  in  Heafe. 

Sllgain,  if  an  3!*tfant  i^fir  fuffcr  an  Hfurpation,  anD  then  another  3&fioiDs 
once  fall  in  l)ig  #onage :  3  8°I0  that  he  map  haoe  his;  Quare  Imped,  fo?  that 
^CCOllD,  tfiougb  tfie  3Bo?Ds*  fie  poftquam  hares  ad  statem  prevenerit,  Jfo?  t|at 
Claufe  Xnag  put  in  to  anftocr  tfyc  particular  Cafe  of  an  ^eir  in  IBarfi,  put  in 
tfee  p?eamfile  fijfiere  tfte  *U5uarDian  fiali  fuffercti  tfie  Hfurpation,  3in  fiJ^icfj 
Cafe  tfie  Statute  fatti  that  tlje  IBaro  coulD  ha^e  no  Citle  till  $ig  full  3llgp. 
f  0?  3(  |oIo  it  clear,  that  if  a  <0uaroian  fuffcr  an  ^furpatton,  anfi  tfym  ftttll 
furrenfier  to  gis$  3BarO,  tfjat  the  3©arl>  ffiall  not  fie  reliefieo  at  any  other 
€urn  During  hi^  |5onage,  fiecaufe  he  ^all  fie  counteD  in  fip  the  oBuarDian 
to  this*  ©urpofc.  25ut  if  a  OBuarDian  in  ^occage  0?  hi^  JtlJarD,  aftr z  fourteen 
^earjef  of  ^!ge,  fuffcr  an  Hfurpation,  he  ujall  fie  ftnthin  t|)£  belief  at  anp  os 
tfyttg  €ttrn  Before  ttuentpsone. 

3HnD  therefore  %  Denp  the  Opinion  of  Thorpe,  \6  E.  3.  Fitz.  Quare  Imped.  67. 
anD  Brooke  161.  jfo?  it  tea g  t|e  yeaning  of  this*  Sain,  to  fuccour  the  Wcaft* 
nefief  of  an  Iptit  tuithin  31ge,  tu^cn  fie  maferth  a  fault,  fiut  not  to  info?ce  hint 
to  fuffer  a  J©?ong. 

Stig  true,  that  in  fuch  Cafe  fie  cannot  fiafie  a  Dum  fuit  infra statem,  (fo? 
the  Sncongruitp  of  tfie  3©?it)  pet  in  Cafe  fie  map  enter,  55ut  in  the  Quare  Im- 
ped, there  tmli  fie  no  ^ncongruitp. 

^Sain,  3|  am  of  Opinion,  that  if  an  Hfurpation  fie  fiao  vipon  one  in  ven- 
tre fa  mere,  ttjat  at  the  nejrt  €urn  after  hi^  216irth.,  he  Ojall  fie  relicficD,  contra* 
rp  to  tfie  Stffue  tafecn,  11E.  ;.  Fitz.  Quare  Imped.  ij8.  f  oj  fuppofc  the  ^eir 
then  in  efle,  fieing  a  ©oughtcr,  Uiere  relicfiafile  in  refpec  of  of  her  Nonage, 
fijere  it  rcafonafile  that  the  &on  after  fio?n  (to  iuhom  tlje  3©?ong  ig  note  Done) 
thoulD  leefe  that  ftclicf.  25efiDes*  this*,  the  fpecial  ^ucfiiefij  of  this*  Statute 
fo?  Relates*  to  Be  reliebeD  againll  Hfurpation  in  tfie  Vacation  of  their  p?ela- 
cie«*  is*  altogether  of  the  fame  Mature  anD  Hieafon. 
iintt.  m-  3Hgain,  a  Cijantceof  the  nert  IllfioiDancc  iaifijithin  the  €quitp,  though  fa 

fie  not  a  Seffee  fo?  icars*,  34  H.  6,  %  ftcm.  is*  tnitfiin  the  .£tat.  as*  a  JHefiecfton. 

311  ^utcharo?  map  Be  fijithin  the  Sato,  as*  if  one  mafie  a  2leafc  fo?  gears*, 
anD  tfie  ftefcerfion  DcfcenDs*  to  the  ^eir  tnfio  grants*  it  afijap  to  I.S.  anD  then" 
tfie  Heffee  fuffer  g  an  Hfurpation,  anD  the  leafe  enDs*.    IS.  at  the  nert  €urn 
fijall  hafcc  his*  Quare  Imped,  fo?  he  is*  in  loco  hsredis,  uil)o  tuajt  reliebafile,  if  Ije 
IjaD  fiept  the  i5efierfton. 
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3du  3!  flue  in  Call  i0  toitfiin  ttjc  ftcmcap  of  thi£  ^tr.r.  upon  an  tlfurpa; 
tion  upon  tenant  in  €atl,  pet  tlyctc  is  no  UDojb  foj  finn  but  toj  the  ilcoer?  tc.o.so.b.  <>. 

COHCr,    4}  Ed.  ?.  20.    3  4  H.  6.  27.  46    aff.  4.  Jun"  i-S-  Accord; 

$oto  to  tfie  fecona  JDoint  of  tfie  fieff  great  §9oint,  fcil.  in  tolpat  JTafcjaf  the 
Jicliet  iic2  foJ  tlje  i^eic  o?  &ucceffo2. 

%  fioia  it  firft  clear,  tijat  if  a  2if)an  habc  an  3ilbbotofon  bp  ©cfectir,  ana 
Being  of  full  3fige  ma&c£  a  ILeafe  of  it,  upon  iDijom  an  Hfurpanon  is  maac , 
ana  then  the  Henfe  enDg  j  ti)c  ipeir  at  tfie  nert  Stboiaance  fljall  not  fiatie  a 
Qjiare  Imped.  f02,  bp  making  tfie  Seafe  bp  fiimfelf,  fie  i£  $artp  to  fijc  $c*  n.  b.  3.„g 
gligcnre  anfi  Wiong.  3fino  the  J©o?o  (Heirs)  throughout  tlje  3tato  imp02t£, 
that  fie  ffioulB  be  in  a0  i^eir  of  tfie  liierjerfion,  to?ongea  bp  the  Ctaatbian  ana 
otfieC  €cnant£,  tofiicfi  fie  coula  not  fielp. 

2flna  tt>c  laft  Claufc  i£  mo?e  plain,  tofiicfi  gibe£  fucfi  Action  ag  tfie  3fln* 
tefto:  fftoula  hate  fiaa  before  ©emifc,  fo  tfie  ©cmife  mujl  not  be  made  bp 
fitm'that  i0  to  be  relicbea,  but  bp  fii0  3fincefto?£.  fet  3;  H.  6.  12.  &  34  FL 
6.  27.  aDmit  tfie  contrarp  in  pleafiing,  but  Fitzh.  Natura  Brevium  jr.  C.  G.  a* 
greejS  toitfi  mp  (©pinion.  Sflnb  though  in  tfie  neto  €nttic0,  Quare  Impedic  id. 
7  Eliz.  tfie  dSueen  mabe  <CitJe  to  tfie  Cfiurcfi  of  Afluon,  ana  Declared  of  an 
afurpation  upon  tfie  $?io?p  of  C.  tohtcfi  teas  futrenfijea  to  Siing  H.  8.  ana 
noto  tftc  Church  boiaca  again,  tlje  ©efendant  plcaDea  a  gcaD  C5?ant  of  the 
2Qobotofon  ana  traberfea  tlje  Hfurpation,  ana  fo  left  that  %  acconipt  110  %iv 
rbo.utp  ;  fo2  tfie  ©etcnoant,  habing  a  dear  €itle  bp  the  43?ant  to  aboid  tfjc 
p:etcnOea  Hfurpation,  fiab  no  ftcafon  to  admit  it  an  Hfucpation,ajs?  fie  muff 
fiabc  aonc,  if  fie  fiaa  demurred.  T>ut  no  Sl^an  inill  fiola,  tfiat  if  a  23iffiop  in 
^offeOion  of  fiijef  Sflabotofon,  fuffcr  an  Hfitrpation,  tfiat  fiigf  ^ucceffoj  fljal'l 
§abc  a  Quare  Imped,  at  tfie  neft  StboiOance  :  '2ina  tljercfojc  7  E.  %.  Fitz  Qua- 
re Imped.  21.  %  §pjio?  ©cfenbant  aboiaea  a  ^cfcntnient,  becaufe  it  toa0  jnnes  47.  n;  il  u 
mabe  in  €imc  of  Vacation ;  but  tfic  orficr  repliebj  tfiat  ittoaa?  in  tlje  ^inic  M- 
of  fiiss  ^?eaeceflb23  mfjen  tfie  Cfiurcfi  \s2a0  full,  toijicfi  toa^  fiolbru  fufficicne 
to  put  tfie  $?io?'£  i&ucccffo^  from  fyig  pojfelTo?P  Action,  0?  defence  to  a  Wpt 
of  iligfit.  3fina  tfie  fSeafou  10  plain,  tfiat  iufien  a  pjio?  oj  pjibatc  ^erfon 
Iuffcr0  an  Hfurpation,  fie  fiimfelf  1$  put  to  a  3®jit  of  lligfit,  ana  rfien  rfic 
j)UC£eu"ton  02  ©efcent  cannot  cfiongc  it  to  a  Quare  Imped.  [02  tfie  ^furparion 
fiaa  UJ20ugtjt  bi0  full  (Effect,  ajS  at  tl)e  Common  Sato  out  of  tfie  itelieff  of 
tfie  £tat.  fo  a$  tfie  Care  coula  ncber  fall  toitfiin  tfie  ftcnieap  of  tfie  ^tat. 
after. 

3fina  in  tfie  great  Cafe,  35;  H.  6.  62.  Dandy  ana  Prifoc  agree,  tfiat  if  one 
ufurp  upon  an  9!nfant  tfiat  i0  an  ^rir,  ana  tlje  ^Infant  come  to  3Hgc  toitfiin 
fir  a^ontfi^,  ana  rcmobc  not  tfie  3Jneumbent  bp  ^uit,  fie  i^  out  of  rfie  «^tat. 

^oto  tfie  tfiirD  'point  of  tlje  firff  great  5Doint3  fioto  tfie  .^>tat»  toojhjjf  ttjc  3Po:nt  of  thefirtRj 
licmeap,  it  isf  not  bp  mabintj  tfie  Ufurpation  boia,  ana  fo  leabing  tlje  pob  gr«r  Pont„ 
feifton  toitfi  tfie  fiigfit ;  but  bp  gibing  a  poiTciTo?P  Action  to  recober  tfie  2SD-  """• 65' 
botofon,  tofticfi  at  tfjc  Common  State  toa^  not  iiircobcrablc  hut  bp  Wm  of 
fjigfit.     3fina  fficrcf02C  tlje  verba  remedialia  &  operativa,  are  habeac  eandem  Adi- 
onem  &  recuperationem,  per  brev.  polTeiTorium,  &c.  non  eadem  poffeffionem  qua- 
lem,  &c.    3£n&  it  i0  clear,  tfiat  if  tfie  81'urpation  be  upon  a  Seffec,   tfiougfi 
tfie  fleaerfron  be  in  an  i^eir,  pet  tfie  &e(fce  fiimfelf  i«?  ttiitfiout  ilcmcbp  fo? 
cacr. 

^oto  tlje  Hfurper  cannot  gain  a  &cc  in  tfie  3Uabotofon  During  tfie  3Tcrm, 
but  it  tnufi  be  tfie  tofiolc  fee,  tofiict)  cannot  return  to  tfie  IjMr  upon  tfie  d£r> 
pitation  of  tfie  €erm,  toitfiout  an  Sttct  amounting  to  on  <£birtion;  ana  tficrc? 
fo:c  16  E.  3.  F.  Na.  Br.  ana  Bofwel's  ao  all  agree,  tfiat  tfie  3Infa««  in  fuel)  Cafe 
cannot  grant  an  mabotofon,  becaufe  fie  fiatft  but  a  JSigfit  5  ana  in  tfiisf  ^oint 
tfie  Statute  fiatb  maae  no  Cfiange,  but  fiatfi  left  tfie  ^offefllon  toitfi  tfie  a^ 
furpcr,  ana  fiatfi  giben  tfie  Sfurpre  a  reaaicr  Action,  ana  6  2l£ontfi£  <Zim& 
11102c  tfian  fie  fiaa.  Qfina  tfiercfojc  %  am  of  (Opinion,  tfiat  if  a  $£)an  ufurp 
upon  me,  ana  fits*  Clerlt  be  infiitutea,  fie  fiatfi  gainca  tfie  ^fiabotofou,  tfiougfi 
tfie  Clerk  aic  toitfiin  6  2$ontfig  5  but  if  fie  bie  fo,  gf  map  fiarjc  a  Quare  Im- 
ped. 0?  p2cfcnc  tfie  nert  (Cime,  becaufe  tfie  $lcnartp  Dotfi  not  bar  mpSCction 
'till  tfie  6  fl^ontfiiS  incurred  bu  J^eafou  of  rtjc  ^tat.  25ut  if  a  S©an  ufurp  Ant.  i4C;  ny.  iCs 
upon  the  JUinrj,  tfie  Siing's?  ^cfentation  10  not  taKen  atoap  'till  Snauction,  6C°  ^b- 
anb  alfo  after  tJiiDucton,  the  Jiiitg  map  fiabc  fit?'  Qgra're  Im^ed.  ag  long  a0 
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the  Mfurptu  0:  "jjlnctunbcnt  libeg ;  but  Dc  cannot  remote  him  toithout  £>uit ; 
but  at  tljc  nt-jct  5tuoiDance  the  fttng  map  pjcfcnt  again :  fo?,  though  l)e*«iap 
lie  BitpojfeffcSJ  of  t)ig  p:cfent  3p?cfcntation,  fte  cannot  be  fa  ot  big  ^oto&tDfoii, 
aua  tljcvrto?e  he  map  flill  grant  it,  nottoitbfran&ing  t|?c  Ufurpation,  as  toag 
juagcD  in  a  l©?it  of  €rro?,  upon  a  SJubgment  giben  to  ttye  Contcarp,  be* 
ttoecn  the  Siing ana  Campion,  fo?  the  ©icarageef  Newton  Valence. 

2&ut  a  Collation,  be  it  right  0?  to?ong,  gams  no  patronage,  ag  ig  Green's 
Cafe  ano  Boi'well's  C  1.  6.  29.  jo. 

$o&  though  the  j&tatute  ootfj  but  gibe  the  pojTcffo?p  Action,  pet  %  bolb 
clearlp,  that  bp  the  intent  of  tye  J>tat.  ano  bp  tbe  Confemicnce,  it  gibe£ 
Eibcrtp  to  p?cfcntalfo  upon  an3llPoiDancc:  tfo?  the  €eno?  of  the  Quare  Imped. 
tuhicf)i£  gifcen  quod  permittat  ipfum  prefentare;  To  the  S^eaning  of  ttjt^r  Hato 
Maag  to  gibe  bim  a  po(Teffo?p  Action  0?  $?efentment  in  nature  of  a  fteentrp, 
line  the  ttoa  Statutes  of  32  H-  8.  gibing  the  JUife  an  €ntrp  upon  tlie  ^us* 
bano'£  ^continuance,  ana  the  ©iffciffce  an  <$ntrp  upon  the  ®t|feifo*'£  #ctr. 
$oto  ag  the  rightful  patron  map  $?cfent,  fo  %  holD  clearlp,  that  the  #?* 
binarp  muft  in  thi£  Cafe,  ag  in  all  others,  bear  bimfclf,  that  ijef,  to  Do  no* 
Jhing  but  as?  <©?binarp, 

3ff  t()e  Chnrcb  be  litigious  between  tjje  Hfurpcr  anb  the  other  to  atoarb 
big  Jure  pacronatus,  but  if  be  UJtU  choofe  the  Clrrfe  of  cither  at  big  #cril,  ije 
milk  at  big  $eril  receiuc  §im  tfjat  bath  flight  bp  tbi£  Statute. 

Silnb  it  ig  iio  defence  to  fap,  that  the  Hfurper  p?efentcD  Iaff,  fo?  tbi£  ig 
no  10?oof  0?  Colour  tfint  be  batb&igfttnoto:  2tnU  the  <©*binarp  tfjat  ig  to 
be  indifferent,  anb  fo?  toljofc  ^afetp  the  Sato  hath  pjobibed  tfje  Jure  pacrona- 
tus, muft  not  p?cjubge  flighty  but  at  big  ^eril. 

<©ut  of  tftis  ©ifcouvfe  t^c  €ondulion  i£,  tbot  if  tfte  Hfurpation  upon 
Higden  tfie  <!5?antfe  u)erc  in  tfie  €ime  of  tfie  fame  Sdbbot,  tfjat  mabc  tljc 
45?ant;  tbat "tjen  a^  to:1I  teat  Ifibbot  as?  fji^f  ^ucceflb?  muff  babe  been  put 
to  their  J$?it  of  ilignr,  uottoitfjfianbing  tbt£  ^tat,  anO  bp  Coufequencc 
tbe  «&tat.  of  S©onnflicrie^  coulb  not  babe  b?ougftt  tbe  I©?it  of  ftigftt  to  tbe 
liing,  no?  from  tbe  Sling  to  Stanhop. 

31nD  tW  #0iittiS8  fountj  uncertain  bp  the  Slurp,  fo?tbe  d5?ant  to  Higden 
Utag  21  H.  8.  anO  tfjeMfurpation  25  H.  8.  anb,  from  tljc  beginning  tottje  <£n» 
oing,  there  i#  but  one  i3?io?  uamcO  Henry,  anb  ebcr  after  it  i^  follotoeu 
throughout  the  tohole  Cafe,  pred.  Prior  &  idem  Prior,  fo  tlje  ^?efumptiou  i^ 
rather  again'ff  tljc  plaintiff. 

3it  is  true,  that  if  a  S$an  pleab  a  <0?ant  Of  a  nert  Siboibance  from  a 
3P?io2,  be  muff  aber  &i£  Sifc,  0?  elfe  be  (bail  be  taften  fo?  beab,  not  out  of  a? 
np  thing  appearing  in  tbe  pea,  but  out  of  a  ftulc  in  Sato,  that  cnerp 
SlEtan'0  P>lea  ftjall  be  taken  moff  lirongip  a'gainfi  b»mfclf,  becaufe  eberp  3©an 
i$  fuppofeb  to  be  partial  to  btmfelf,  anO  to  mafee  the  ftctt  of  bi£  oton  Cafe. 
23ut  in  a  ©erQitt  it  i&  not  fo,  fo?  tfjat  ig  anb  ought  to  be  inbiffercnt  to  bot& 
f>artic^. 

15ut  noto  to  the  fecono  great  ^oint,  tahe  the  Cafe  at  the  beff,  that  the 
Hfurpation  upon  Higden  bao  been  in  the  €ime  of  a  $?io?  J>ucceflb?,  fo  that 
be  might  batoc  a  Quare  Imped,  at  the  nert  3HooiDance,  tobether  tfje  &ing  lhall 
babe  tfypg  Quare  Imped,  bp  tf}C  ^>tat.  tobict)  gibeg  Advocationes,  jura,  ingreO 
ius,  condiciones,  &c. 

St  a  ^ifTeifee  Hie  toitbout  i^cir,  0?  be  attainteb  of  felonp,  the  lo?b  of 

tohom  tbi^  Sanb  is  bolben  Ojall  babe  §i&  Sight  of  <£ntrp  bp  (gfchcat,  anb 

fo  (ball  tfte  Uiug  in  a  Cafe  of  <Creafon  at  the  Common  Sato;   not  fo  if  the 

"oVof'Monaftcrks'or  j&tffetfo;  "&*&  Dicb  feifeb,  ag  zg  agreeb  in  the  Cafe  of  the  flt#arqueto  of  Win- 

Treajbn.,  o,  to  the  l.  chefter3  Co.  lib.  3.  fol.  2.  becaufe  ^Ittaintier^  bp  parliament  are  but  Simitars 

287419."'  Z   r°     tion?  of  attainbersf  at  tbe  Common  Sato,  anb  fljall  be  of  no  ot&«  f  o?ee, 

evcept  the  3Bo?bss  be  fo  erp?ef£  ag  can  abmit.no  ^oubt ;  ag  tohere  it  gitoe^ 

«fe0  anb  ConbitioniSf.    25ut  the  3©o?D  ( Rights)  ig  fati^ScD  in  the  i$iffht^  of 

(gntrp,  fo  the  3©o?o  f  o?feiture  gibejS  but  'Sitle,  anb  inneffg  no  ^olTeifion. 

Cfic  fiing'coitfb  h^e  «o  Action  againfr  the  lf?eir  of  a  ©iffeifo? :  f  irfi,  bes 
eaufe  he  hao  a  Hatoful  tenant  bp 'Sitle:  ^cconblp,  becaufe  be  coulD  not  15c* 
cober  but  bp  5laien,  tobich  could  not  be  fitteO  to  the  So?0 ;  onb  tberefo?e, 
tt)ougfj  hz  might  enter  upon  the  ^iflfcifo?,  pet  hCtCOUlb  not  babe  an  9fifft$« 

upon 
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upon  tijc  ^iffcifin  Done  to  gid  Cenanf,  ftccaufr  pc  couia  not  fap,   tljat  fjs  JlH.  8.  cap.  31. 
OijJcifcD  llim  de  libero  renememo. 

$oto  tijc  decuple  of  our  €a(c  conitfictg  in  tljid,  tljat  it  participated  of 
botg  tgcfc  Cafcd,  anD  rapiclj  fijaH  be  p?rDominaitt  i^  tijc  <©ticI!ion.' 

#o?  at  t[)c  Common  Sa'tu  t&rrc  IjaD  Sera  no  &nneDp,  but  a  i©:it  of  itigijf ., 
tofjicg  tfjc  King  coula  not  gape  gaa  bp  tgc  Statute  of  S$ona{ie?ie0  ana  r|jc 
-atat.  of  Weftm.  Ijatg  rnangrb  tfjc  38aion  into  a  Quare  Imped,  but  Sjatg  not 
otgermife  egangcD  tpc  Mature  o?  i?o?£e  of  tlje  Hfurpation.  3iiuo  tgcmo?e  31  p.  irfij  341.  bs*  i/J 
am  of  (©pinion,  tljat  if  an  ©eir  treliebablc  bp  a  Quare  Imped,  upon  tljid 
J>tat.  Die  toitijout  i^cir,  tgc  3lo?D  bp  €fcgeat  ffjall  not  p-vefenr,  no?  gaPc  a 
Quare  Impedit.  €pe  lifee  31  bola  upon  tge  tbjo  J»tat.  of  32  H.  8.  cap.  28,  & 
34.  mfjetc  tge  aBifc  oaD  €ntrp  upon  tlje  ©ifcontinuancc  of  tjcr  ipudbana,  0? 
the  ©ilTeifce  upon  tge  i^eir  of  the  ®i(Tetfo?.  fo?,  tgougfj  <i2ntrn  be  gibcii  in 
tgcfe  Cai'ed,  pet  tgcp  are  in  bp  Citle  ad  tgep  mere  before.  3£nD  tge  £onu 
man  Ham  mill  not  ertena  it  fclf  to  irregular  Gmtttg  tljat  are  gitacn  bp 
fsecial  J>tat.  Differing  from  tge  0eafond  of  tlje  Common  Earn. 
*  25ut  Si  tjoID  nebcrtgelefd,  tgat  tge  £fat.  of  3J§onflftcrie£  tfeall  gibe  fgid 
§3?efentarion  to  tl)t  King,  bp  tgc  $ame  of  Jura  &  ingreffus,  tpc  Kiug'd  £Dae« 
fenrafjon  being  fo?  thig  Cafe  a  Jtina  of  <£ntip  0?  Claim,  anD  fo  Ije  map  Ijabe 
a  Quare  Impedit.  JFo?  tge  2®iU  ig  p?opec  rncugp  fo?  gim,  Qucd  permittac  ip- 
fum  prefencare  fo?  tgc  p?efnu  ©ifiurbancc  fcoije  to  gisnfelf.  $ot  like  the  Cafe 
of  a«  3lffi$£  of  a  i@?ong  Done  before. 

3LhD  tgc  fame  3f  tjola  upon  tge  fata  ttoo  ^tatutcd,  tgat  if  a  iceman  imbe-     . 
Caufe  of  (Sntrp  upon  tge  ©ifcontinuaiue  of  per  ^udbanD,  0?  a  ©iffeifcc'up^ 
on  tge  igeir  of  the  ©iffcifo?,  anD  tgen  atrainteD  of  Cceafon,  tgat  tye  Sting 
upon  tfje  #>tatut?  3;  H.  8.  of  €reafon,  map  upon  <9mte  Uitc  tgoft  StanDtf  bp  caP.  i0: 
j?o:ce  06  tlje  i@o?ti.$  of  tljat  Ham,  tgat  giPe^  tge  King  all  Higlitp  of  <£ntrp  ♦ 
<@f  mrjicij  fo?t  tgisf  i$3  ana  toljicg  gatg  not  tgc  a^ifchicfisf  tljat  tge  S©atqinf£ 
of  Winchefter's  Cafe  fpcafcg  of,  ^jiPitp  of  SSttion,  anD  cnblef^  ©ejratiou  up- 
on oftuuire  €itle^.    €gougg  it  be  true,  tgat  tge  IBite  Mil  tafec  an  ^aion,  it 
raufi  be  a  Cui  in  vita  at  tge  Uaft,  anD  tge  ©iffcifec  an  Entre  fur  diffeifin,  mgielj 
tije  King  cannot  Ijabe,  Vide  8  and  16  Eiiz.  Dyer  252.  and  337.    %.%cats  niaDc  1  Co,  ji.a..  j  lc 
to  a  Cgantcp  l^ieff  not  &3e!i  confinneD,  tgc  King  anD  gutf  patentee  Ojall  aa  1)8-  7  0>.i*, 
boiD  it. 

#om  to  tijc  tltirb  anD  fafl  great  $oinf,  S  am  of  Opinion,  tfiat  tfiougg  .  Great  point 
tgi^  0iggt  of  IDvsotofon,  anD  the  $?cfcntarion  to  it,  ana  Action  of  Quare 
Imped,  fo?  it  ijS  to  be  giben  to  ttje  King  :  ||et  it  i£  not  me  11  coinocpca  from 
t^c  King  to  Stanhop.  €SjE  !5eafou  i^5  t|»a£  i1;e  Hfurprc  fttia  gaineb  tge  %tn 
nomfon  in  l^offetfion,  an&  gatfj  kft  in  tyc  ^?io?,  ana  10  in  tge  King,  uotging 
but  a  8igijt,  tpougp  gc  be  toitgin  tge  ilelicf  of  tgc  £tar.  of  Weftminfter, 
mgicl?  JltgOt  cannot  be  eonbepca  amap  bp  a  Subject,  ana  tfjercfo?e  muff 
paf£  bp  p?crogati\3c,  ingercof  tije  Huh  ig,  that  notljing  of  ^?erogatibc  tun 
paf^  mitpout  erp?efj£f  ana  aeterminate  J15o?a^,  a^  id  rcfoiuca  in  tf)c  Cafe  of  Dav.47 -t.  ixorfi 
a®inc3Sf.  Plowd.  ^na  tgerefo?e  it  toili  not  paf^  bp  tne  Jl9o?a  (Advowfon) 
fo?  it  10  no  3fiDbotDron  de  fafto,  no?  bp  tge  a©o?o  (Hereditament;  bring  a 
JBo:a  Doubtful  anD  ambiguous,  ingtcg  fijall  neber  be  'taftrn  again  {I  tlje 
King  in  a  firangc  ^eirfe,  no^  bp  tlje  general  5Bo?a  of  (BigUg)  toithout  a 
fpecial  Mention  anD  ftccttal  of  tge  particulac  iligljt,  mijicij  ig  meant  to 
be  gcanteD,  ad  mad  tefoItoeD  in  Cromer's  Cafe,  8  Eliz.  citeD  in  Doughtie's  Caff, 
Co.  lib.  3.  fo*.  1 1.  ana  tgcre  nffirmca  fo?  Sam  bp  tlje  bigcle  Court.  Sin  bjgicg  f.4  b. 
€a'x  of  Doughtie's  it  id  alfo  juDgeD,  tgat  tfje  -Statute  of  €rcafond,  mgicij 
pntd  tgc  King  in  attual  ^optfimi,  Dot«i  not  rcmotoe  tlje  f^ajfetfion  of  tge 
©ifleifo?,  but  leabed  tgc  J$iggt  in  the  King  vM  ^cil'ure. 

^orju  tgid  43?ant  of  tge  King  &at|j  no  fpecial  #?ant  of  tgid  3ftig|t,  not 
fo  mucg  ag  the  3©ojD  (Jura)  in  the  Mature  of  noftrD  iligntd  ;  £0?  it  ig  but 
in  tmo  placed,  tge  one  Manen.  de  Shelford  cum  fuis  juribus,  mgicg  id  of  ano» 
tfter  Mature.  <SgC  Otljcr  id  Jura,  Jurifdidiones,  fWefliones,  &c.  uiijicb  arc  ol* 
fo  auotgec  KinD.  ^oto  tge  £tar.  of  e^onaffcricd  giVjcd  to  tlje  King,  a- 
m«ngft  otbet  Cfjingd,  Kiggtd,  €ntricd  anD  Conbitiondj  anD  tijen  enactdy 
tljat  tlje  King'd  $atcntec0  ftjall  IjaPc  all  fli^'anojsf,  JlauDd,  Untried  anD 
ConDitiond,  containcD  anD  fpccifieD  iutgeic  Setters  patcntd,  arco?aing  to 
tljeic  €eno?,   anD  Pnrpo?^  anD  ^lotiond,  fo?  anp  €ging  tljerrin  ronratuco; 

Ii  *  anD 
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and  that  itjc  Ising  fljail  babe  tbe  Came  in  actual  and  teal  ^offrftian,  fo  tfiaf 
fie  map  gtant  tiiem  UJittiout  <0fficr,  ana  then  it  batg  a  falsing  of  ttjc  §D3£ 
fculon£  anD  ftigfttf  of  grangers?. 

^o  it  i&  plain,  acco?Ding  to  rfjc  Euk  of  Doughtie's  (Cafe,  upon  tbe  Statute 
of  €rcafon#  (tobicb  is?  of  U)c  fame  Wo00  anD  €ffctt)  rljat  tolierc  tlje  §f>ais 
fon  o;  3tbbot  attainted  ef  <3Ircafon  tea*?  out  of  3@offtt$ott,  anD  bad  &ut  an 
Entry,  tbat  tbere  tfje  Siting  toa£  not  ta  babe  actual  ^oficulon  of  tbe  SauD  it 
felfj  fo?  t&cn  it  bad  been  in  bain  to  babe  giben  ftim  Sights  ana  «£ntrirj?, 
anD  mo?e  bain  ta  faoc  tfje  |>ojTe£fioKSi  of  ,$trangcrg. 

3Hott>  if  t*)e  Sing  babe  nothing  but  a  naked  ftigljt,  toitbent  ^ojfeffion  of 
i!je?lDbotofon,i£  t^  plain  tljnt  l)\0  <J3?ant  c$:rntd£  not  toit,as  Sjaili  burn  faid, 
neither  can  it  be  faiD  to  be  "contained,  muci)  lef £  fpecificd  in  tlje  Setter^  $as 
tent£  ;  tohich  iBo?d£  require  fuel)  a  Specification,  asf  the  Eato  required  in 
tftc  fting'0  ®iam&,"em*  tberefo?e  if  tfcc  Hing  ffjoald  babe  granted  2(bbrp; 
iand£,  toitfj  all  3l£ine#  found  02  to  be  found  toitftin  tlje  fame,  this'  toould 
not,  bp  tfje  ^elp  of  tbi£  Statute  paf£  fines'  &opal  5  fo?  tbe  €enor  and 
3P'urpo:t  of  tlje  patent  dotfj  not  impo?t  it,  no,  tljough  tbe  5&b&ot  |jad  bad 
tit} em,  and  tlje  €i?ant  Ijad  been  of  all  3®i\\c0  in  a0  ample  Scanner  asf  the  %fc 
Ibot  bad  t|nn.  J>o  if  the  S$ing'0  <S?ant  |ad  mo?e  in  tfje  Habendum  tljan  in 
the  Remits 03  tki0  Jstarutc  toould  not  cartp  tfjaf. 

Holtlp,  tbe  Sitfue  iiSf  joined,  tijat  the  Ssing  granted  tfje  SUdbotofon,  toljic& 
ig  not  true,  fo?  though  it  be  true,  tfjat  if  the  Mug  had  granted  tb*  Slight 
of  tfje  <!Jittrp  and  Action,  that  tfje  C5?antee  might  babe  fjad  it,  vet  tfill  tfje 
<£5?ant  muff  be  pleaded,  a0  it  ig  in  Labs  a  C5:ant  of  tlje  fJig^t,  and  not  of 
tfje  €hing  it  fclf. 

<S£p  t|}2fe  ©jetfijeit  bad  argued  all  before,  and  bad  concluded  fo?  the 
plaintiff,' but  tEjep  Vld  (t^ougb  not  all  alihej  tfjat  i55eberfioncriS,  ag  mell 
of  f-jl!  3ge  a0  loitgin  ^gc,  and  a£  tuell  of  tftcir  oloit  Seafe  a0  of  tfie  %cntc 
of  tljck  ^neelioj^  0?  ^edeceffo2£s  Eoljofe  i^cir^  tljcp  teere,  Uiere  iuitfjin  tlje 
Silemedp  of  tlje  Sato,  and  cljat  tbe  Sato  pieferbed  tfje  ^ojfefnon  fo?  tfje  jSe^ 
ijerSonev  (tfiougl)  not  fo?  tlje  leifee)  and  fo  made  a  hind  of  bafe  fee  bu 
3©iong,  during  t^e  Seafe  in  the  Kfurper,  tobicD  t&ag  Hutton's  Opinion, 
•€ljing0  bard  and  not  Warranted  in  mp  judgment. 

38 no  fo  Suogmcnt  tuaiJ  giben  fo?  tlje  plaintiff. 

ftire  imprif.  (  3°3  )  Peter  verfus  Stafford. 

Mefme  Ca.  Hut.  10.  z 
Ro.  576.    Bar.  Br.  9>- 

Record  or  nor.  f^  Eorge  Peter  38tt02ncp  b?oug§t  an  Action  of  falfe  3iUip2tfonmcnl  againj« 
V_3  Mi  John  Stafford  and  otfjerjs,  fo?  iinpjifoning  fjim  at  Briftol.  €ftc  ®e^ 
fendant^  plead,  tfjat  ^Timc  out  of  fll^ind  tbere  {jiatfj!  hetn  a  Court  of  i5eco?d 
tjolden  at  Briftol  ebcrp  Sl9on&ap,  ^e.  befo?e  tljt  Sl^apoj,  fjc.  acco?ding  to  ttje 
Cuffom  and  5Eibertie«s  of  tfje  faid  €itv,  and  tbat  according  to  tl3e  faid  Cujloui 
Mi  John  Stafford  lebied  a  plaint  t&ere  againfi  tfte  plaintiff,  tofjereupon  tbe 
otljsi  ^efendant^  being  Serjeant0,  Sucre  commanded  to  arrejt  fiim,  i»bic& 
tljep  did,  rjc.  €&e  plaintiff  toofe  Stfw,  -tfiat  ^>ir  Jbhn  Stafford  did  letop  na 
fuel  paint  againli  bim,  prout,  and  it  toa£  found  fo?  tlje  plaintiff.  Sllnd 
it  \®a0  faid  in  SSrreff  of  SuOgntent,  tbat  it  ouggt  to  Ija'oe  been  tried  ^p  the 
J5eco?d.  23ut  tf}e  Court  refolbcd,  tl)at  it  toa£  tocll  tried,  fo?  t^e  Scatter  of 
iHeco?d  taass  mirt  )mt§  the  Scatter  of  fart,  t&at  10,  tobctfter  tbe  Court  lucre 
ftcpt,  and  tbe  plaint  lebied,  aeco?ding  to  tlje  Cuflom  and  Itibertieg  of  the 
City,  tobicS  10  a  Scatter  of  fact  triable  per  pais :   3£Ifo  the  Kebping  of  a 

%  Le.aij>.  ZR0.S7S.  Plaint  10  lifee  tfje  ^uing  out  of  an  Original,  tobicb  X0  not  of  Jieco?d  till  it 

no. is.  s  co.  47. b.  be  returned  in  tbe  Court. 

3Und  fo  the  plaintiff  had  judgment  in  tfiiisf  Cafe. 


Debt. 


(  304  )  Effington  verfus  Bourcher. 


Debt againft  divers  TTSfington  againff  Bourcher,  Untgbt,  Turner  and  others  b?ouglit  an  %ditm 
Defendants,  oneaiore  J^,  of  ^ebt  of  1800I.  upon  an  infimul  computaverunt,  and  an  Sllrrear  of  800  l. 
ogHut  zTBrni.^  thereof  all  tbe  reft  paid,  Bourcher  toa#  <©utIaUJPd,  Turner  and  the  teft  ap* 
3  Cr.  3+j,  w.  peared 

3 
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pcaieD  bp  fine  Superfedeas :    Turner  0I.CUC  trnb?cb  &S£  Sato,  tftflt  fj>  teirh  tlje 

cefr  Sib  not  ctoe,  &c    3Sua  rftc  other?  jtdc  #uUatoea  fciD  pleha  to  r,!ie  tfaun* 
tcp.    3n0  it  teas  objecteb  againft  Turner,  tgat  he  toa.s  net  to  be  abmittea 
to  l)i0  Sato  olonffj  became  tijep  tocre  a^3  cnacgeD  a£  one  <Defenaant,  being 
fo?  "a  3[oint;bebt,  ana  (0  tijep  muff  snftocr  together.    25ut  it  toag  anftocrca, 
that  tfiitf  tnag  unctaronaulcfe:  fo  bp  joining  tiKtfo  mc  a£  3!otnt.-^cfcut>ant^ 
31  muff  be  fubjcct  to  fits?  pea,   tijougtj  fie  tooulb  confefe  rlje  Action,    jpoto 
though  the  £>c£enaant$  (gall  not  feber  in  vDtlato2tc£,  pet  in  2£ar£  thepmap. 
Sno  after  aibcr£  potions?,  then:  lucre  ^eceacnts5  pjaaucea,  one  in  Tra 
12  Jac.  Rot.  1226.  anb  another  Hill.  13  Jac.  Rot  $-41.  ana  a  thtra  in  Hill.  41  E- 
liz.  Rot.  445-.  tohere  one  of  tht  iDefcnbant*  alone  toagea  his?  Sato.,  that  fie 
ana  tfje  reft  bia  nottl  titom,   anb  the  nihil  dicunt  &  parcatur  judicium,    'till  tlje 
2lato  maac  02  faileb,  ana  after  the  Ham  being  maae,  ^fragment  agaiiiff  the  co.l:  12/ii 
i>laintiff4    Sua  fo  in  thi£  Cafe  Turner  toa£  receibcb  to  §ig  Sato,  ana  t^e 
plaintiff  $on<fuit. 

(  30  j  )  Pie  verfits  Weftly.  Infirmaciori. 

Tr.  1 6  Jac  Rot.  1948. 

Pie  bia  tnfojm  againfi  Weftly  Snn^hclbcr,  fo?  uttering  of  f  led?,  30  ©an* 
fO?btbben,  Unde   petit  advifamentum  Cur.  &  quod  forisfaciat  j  I.  fo?  cheep 
Offence,  unde  ipfe  petit  medietatem.    Upon  not  43uiltp,   it  tua£  fauna  againii 
tije  ©efenbant;   anb  note)  it  toa£  faia  in  Slrreff  of  ^Judgment,  that  there 
iuag  a  Statute  fcil.  that  gibc£  j  1.  fo?  an  (©(fence,  but  then  it  aibio'e^  it  one 
thirb  $art  to  tlje  King,  another  to  the  *$ntO}mtvt  anb  the  thirb  to  tlje  ftoo?: 
Et  Curia  advifare.    23ut  %  am  of  Opinion,   f'fiat  the  S'"fb?mnrion  ig  infuffis  information  mint 
tient,  fo2  an  information  hath  not  onlp  fomctofiot  in  it  of  an  fnbittment  nZindVlt  w,,* 
to  lap  boton  the  Offence,  but  hath  alfo  the  Mature  of  on  Action,  foj  the  far*  **. 
tp  to  demand  bia"  ©uc  ass  in  another  miction,  tofjieh  itf  his  <©fflce  to  demand 
certain,  anb  not  tf)c  <!Tourt'£  to  affrgn;   therefo?g  if  he  maftc  no  ©emanb,  02 
Oemanb  that  appear^  not  to  be  due,  §i$  Supination  t#  infuificient. 

(  306  )  Bickford  verfus  Bickford.  Cite. 

Trin.  16  Jac.  Rot.  843. 

Bickford  an  3fldminiffrato?  b?ougbt  an  SSaion  of  ®cbt  ogainff  Bickford,  Aflion  faifi&d  of  a«/ 
anb  after  Sffue  founb  fo?  the  plaintiff,  it  toa^  fpoue  bp  Chibborn  in  Phir"fts  &-^&- 
^Icreff,  that  the  Action  toas«  brought  tl)t  2  of  April,  16  Jac.  anb  rlje  36bimni* 
firation  toa^  laib  in  the  declaration  gtanteb  t&e  n  of  May  after.    ^>o  the 
^tbgment  toa£  If  apeb. 

(  307  )  Mafon  verfus  Grafton. 

Trin.  16  Jac.  Rot.  1725° 

MAfon  b?ougf}t  an  Action  of  the  Cafe  agaiuff  Grafton,  fo?  <0ocb£  inibe^  fe^niiiovL 
felleb  out  of  hi^  3m\,  anb  founb  fo?  the  ^>Iainti|T.    9fn  SUtreff  it  toa^  gmm  a^itf«}. 
erccptca,  that  he  Ijaa  not  ollcagca  to  be  in  Communi  Hofpitio.    (Quxre  if  Dyeriw.b.  Ko. 
both  in  the  3©?it  anb  declaration.)    ?Jct  becaufc  tfje  declaration  hiib  in  3iauiu- 
the  €uffora  fo?  common  %m\$3  nnB  tfien  laia  that  he  Hofpkatus  in  Hofpitio, 
the  ^(aintiiT  ba0  5iuagment.    £ 0?  it  fhail  be  intenbeb  (anb  it  ij?)  Domus, 
non  Hofpitium,  if  it  be  not  commune. 

Harris 
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Ti-efpjfs.  (  308  )  Harris  verfus  Ap-John. 

AmA*dlfOTtTre/'*»fi    Hp^^aOS  6?  Harris  againft  Ap-John,  after  ©erbia  it  toag  founb,  tftat  tltc 

winch.  ia  irR«iVs'      JL    Ven.  fac.  anb  Habeas  Corpus,,  Xnag  de  placito  debiti.    3bb  tf)e  Com: I  a* 
ioj,  204.  zCr.  sis.    menbeb  it.     1  Cro.  Car.  27c,  528.  like  Cafe. 

3  Cr.  2$  8,  622. 

Obligation.  (  309  )  Holford  verfus  Parker. 

Trin.  16  Jac  Rot.  988.  in  Communi  Banco. 

Delivered  as  a  Scrole  T~V<5St  per  Holford  verfus  Parker  fur  Obligation  :  <&f)c  \Dffenbant  pteabebj 
t6thcoFLity'-6aRCD.  I-J  *lwt  (ft  bcli&cwb  tfje  a©?iting£  to  roe  plaintiff  fjimfclf,  ag  a  heroic 
p-.R.  i°37.a'-  Thdro-'  upon  Condition,  &c.  Ec  iffint  nient  fon  fair,  anil  bemurrcD.  Siubgrnent  0* 
good's  ca.  Ro.  2.  Ab.  gajnft  tf|£  ©efenbant  fcjithOUt  %tsmwtlt0i    3  Cro.  po.like  Judgment. 

26,27.     t^1.  ]^C.    of.  •*  -^ 

Blundcn  &  Wood's 

ca.  Moor,  642.  wii.  (  ?io  )  Conftable's  Cafe. 

liams  &  Green's  Ca.  N    3  ' 

Cr.  El.  884.   the  fame 

Ca.Cr.  Ei.  ^f-Cont.  ft  Ction  upon  tfic  Statute  of  Hue-and-Cry  per  Conftable,  verfus  homines  in- 
'."cr.yjio  884. H'   3      ii  habicames  in  dimidio  Hundredi   de  Waltham  Apres  VerdiA  fuic  accept,  anb 

1  Brni.  ij6.  "  3&?gcebcat  tfyevz  frjetoeb  of  a  li&e  Sceion,    Verf  inhabicantes  in  Hundredo  de  W. 

communicer  vocat.  tjaif  J^unb?cb  of  W.  3Sinb  pet  tfje  Court  gate  Segment 
in  r|)ii3  Cafe  fo?  tfje  plaintiff,  f  0?  tfje  Court  map  todl  intenb  it  inbeeb  to 
be  a  toljsle  !£unb?eb,  anb  fa  but  callcb  i^alfy  anb  it  tjatj)  inoccb  an  ^unbj^b^ 
Court  bp  it  (elf,  anb  otSjcrtoifc  it  iljoulb  fjabc  been  fo  pkabeb  oj  gifcen  in  4£s 
bibence. 

Covenant.  (  3  •  i  )  Norton,  Executor  of  James  Hobart, 

again]}  one  Molineux  ar.d  Ford. 
Hill.  5  Jacobi. 

Adminirtrator  during  -jyrOrton,  (SEjcceutoj  of  James  Flobart,  b?ougfjt  a  2©?it  of  Cebenant  agai«$ 

EwcnworyanE«.    i\     Molineux  anb  Ford,    2fiDmtnt|lcato?^  of  tl?c  <©Oob«J  of  Thomas  Carre!, 

cuwr,  how  he  (hail     Soring  tl)c  Q£ino?itp  of  Mary  Molineux,  <iBrccntrijC  of  t!)e  faib  Thomas  Car- 

t*rs*LV%?7    rell,  Sate  erccuto?  Of  Edward  Carrell,  upon  a  Covenant  of  Edward  Carrell'sfO| 

Gr.au.  |Dapmentaf  an  SflintMitp,  %,fl\&z  non  eft  factum ;   founb  fo?  tfje  fdlaintiff*    3It 

\sa0  mobeb  in351treff  \)j}  Towes,  tbnrtfoe  ©cfenbant  Irjotilts  fjobe  been  nameb 

3£bminiftrato?  of  tfie  45ocS£  ef  Edward,  not  abmimffreD  bp  Thomas.    25ut 

rt>e  court  being  info?raeb  bp  tfjc  l^otfjonorariegf,  tfjat  ttyig  img  tlje  ancient 

jfo?m,  S'ubgment  rua^  ginen  foj  t|je  plaintiff.    Sif  fP  CSjilb?en  Iiab  been 

©efenbant^,  t|jep  frjoulb  fiabe  been  natneb  but  €i*eeuto?-sr  of  tlje  <Sjretuto?, 

fo?  rfie  re?tfoUobJ^5  but  tpe  Comniitting  of  Sbminifirationi,^  of  bot?|  <0oab^s 

tent  itjz  ^ecebentjS  tule  in  tfje  €itling,  &c. 

Debf.  (  312  )  Leefe  verfus  Arrowfmith. 

Mich.  16  Jac.  Roc.  781. 

Amendment  of  the  T  Eefe  bjougjjt  an  Action  of  i&tbt  againjl  Arrowfmith,  fo?  300 1,  anb  in  tije 

ihippiianR^if0lMefme  ^  3!iKparlan££^oH,  tije  €ount  rua^  upon  fftc  ^afe  of  btbec^  ^Darcel^  to 

cae.  Aut.^'.  'Moor,  Cetera!  ^uui^,  a!!  sunning  up  but  294 1.  QDut  aftei*  the  Count  upon  tlje  JBlea* 

892.  Browni.  i.r.  ^o!I  tisng  i'tgnt,  anb  upon  nihil  debet,  it  toa£  founb  fo?  tfte  ^lainr.    3Hnb 

"'l>4is ,lU°l's,)P-  alr^ougft  tfie  Smpadance^oO  coulb  not  be  amenbeb  bp  the  after  Stoll,  pet 

P0ft.2j1.2s;.  1  cro.  beeaufe  Bayle  tfte  ^laintiflf'itf  3!tto?nep  asfinmb,  tljat  bi^  ^nftcuetion^  to  tft« 

j9Kcrnca7r645  9"  GUtfe  ^5^£  ^tffl?t3  it  m$  antcnOcb  bp  tftc  court. 


}  Roll. 


(  313  )  Smith  verfus  Pannell. 

Mich.  16  Jac.  Rot.  716. 


comt  EccieSaQkai  oMith  anb  otfjec  €fymtfaWzittizng  of  Ridgewell  in  Eifex,  pjefenteb  to  t&c 
Ra£nRoWidhAbr  ^  3lcc5*©eacon,  tftat  one  Pannell  toa^  a  isaiier,  anb  a  foiuer  of  ^i(.cc-a 
ass,  296.    '       '  bct&cen  #eig&bout^,  tolicceupon  ttys  S&tc^^eacon  enjopneb  gisii  purgation  % 

anb 


Wats  verf.  ~?  Luch's  ?  Scot  vetf.  ? 

Conisby.    S  Cafe.    S  Wall.        $  x47 


ana  tfjc  Court  atoarDeb  §a?of)ibmon,  fo:  t$e  Clattfe  belongs  ro  t'Qc  fleet,  ex- 
cept it  toere  in  tftc  C&uecb,  o?  ttjc  line. 

(314)  Wats  *£<»»/?  Conisby.  c»i  ady^. 

M.  i6jac. 

ELizabeth  Wats,  ISifc  of  Edward  Wats,  UbcflcD  in  tfte  spiritual  Court  a?  come  Ecciefwfticai 
gainff  Jane  Conisby,  <£Bj£ceutrir  of  t^c  <£]cecuto?  of  Henry  Conisby.'fo?  0  j?fuf"h  ""pn™' 
Hegacp  of  160 1.    Cbe  ©efenbant  pfeabjS,  tfte  iSeleafc  of  Wats  tbe  ^uabana  h™! ;».  mS'c. 
after  Carriage,   anb  tbere  were  ttoo  fflitniftcg  ta  tfje  fteleafe,   but  botfj  Heti.H  ,34.  oifma 
Deab,  anb  therefo?e  not  allotoeb,  tt)b«cupon  inhibition  toasj  granteb  con;  S."teL«g^,M0, 
raining  ttjiis;  3flbermcnt,  tbat  tbe  IBitneffetf  toere  Deab.,  anb  tljat  u)c  offereb  s*d- 16>-  cr.'jac^o 
to  p?obe  bp  Witncflejer,  tbat  it  teas*  tge  ^anbjsf  of  tfje  afcitncfftjs  brab,  anb  IlCo^' 6S- 
that  Wats  tfje  ^ugbanb  confeffeb,  tbat  be  fubfetibeb  the  fteltafc. 

(   JIJ    )  ttich*  Cafe.  Orpins. 

M.  i6Jac 

JOhn  Luch  toag  6?OUght  to  the  25at  bp  Habeas  Corpus  eum  eaufa  bircacb  to  Cuftom  for  Executors 
t&e  St^apo?,  3Clbtcmcn  anb  ^tjeriffe  of  London,  toho  certified  the  Coitfe  wtfwBMdinGmrt 
a£  follotaetb;  tbat  there  fjattj  fceen  a  Court  of  Orphans  €ime  out  of  0?inrj  in  £  SffiefiS a9 
London,  ano  tbat  the  Cuffom  batb  been,  tbat  if  anpfree  man  0?  fret: tooman  court.  H=fHy  n?. 
bie,  Icabing  Orphans  toit&in  3fig*  unmarricb,  tbat  tbep  babe  bab  rfjc  Cuffobp  Hutt-3°- 
of  tfteir  gobies  anb  CiooDa",,  anb  tbat  the  €retuto?jai  ano  3Jlorinniffraro?.tf 
tjabc  ufeD  anb  ought  to  exhibit  true  $M&mWie0  &efo?e  them,  ano  if  anp 
5©cbt  appears  DUe,  to  become  baunb  to  tfic  Chamberlain,  to  ti)t  Hfe  of  the 
Orphans,  in  a  reafonable  £>um,  to  mofte  0  true  3&ttount  upon  €>atb  of  tfiem 
after  ttjep  be  receibcb,  anb  if  tbep  itefufe.,  to  commit  them  'till  tftep  toil!  be* 
come  bound  ;  anb  then  ffjetoS,  tljat  one  Jane  Cutler  3t2ibom,  being  a  ipece* 
tooman  tfifhmonger,  died  leabing  biber£  Orphans,  anb  tbat  this  at^an  mass 
Sfldminiffrato?,  and  bad  erbibiteb  an  S"bento?p  of  1000 1.  ^eht  unrcccided, 
anb  toaS  required  to  gibe  25onb  of  2000I.  ut  fupra,  anb  refufco  per  quod,  &c. 
Sflnb  it  toaigi  allebgeb  fo?  tge  ©jifoner,  tfjat  be  toag  alrcaDp  bounb  in  rfjc  Prohibition »  collrt 
^crogatibe  Court  to  mafee  SITccompt,  anb  fo  be  fboulb  be  ttoice  bounb.    SCI,  K^E^cSt 
fo  tbat  i)t  tua;£f  info?meb,  tbat  tbere  tuaff  no  fucb  Cuffom  fo?  S^toom^  of  of  orphan,,  fct-fa. 
f  ree^men.    23ut  t^e  Court  anftoeceb,  t&at  tbep  coulb  not  examine  tfje  OTrutf)  ggg  I3s^dr  z\s 
of  tbe  Cuflom,  Mt  t%t  ©alibitp  of  it,  anb  tbep  Ijelb   it   reafonable  cnourjf),  Hntt/jp. 
if  it  mere  true.    3flnb  if  tbe  €ccleualfical  Court  bJouIb  impugn  a  fateful 
Cuffom,  tbe  Court  migbt  grant  a  ^obibitton. 

(  316  )  Scot  verfus    Wall.  Prohibition, 

Tr.  i6Jac-  Rot.  3  no. 

INter  Scot  anb  Wall,  tbe  plaintiff  bab  a  ^ofjiBition  containing,  tbat  tobcre  Prohibition  where  the 
be  baQ  20  3Gcre$  of  J^ljeat,  anb  bab  fet  out  the  10  ^art  of  it,  tbat  tf)e  ™SSSS  cK 
^©efenoant  p?etenbing  tbat  tbere  toa^  a  Cuffom  of  €pfbtng  tbat  ttje  (©toner  h«l  us-  Difma  Br, 
fboulb  baue  At  ^fieabeiS  anb  tfie  ^arfon  j3  anb  fo  fueb  fo?  tljat,  tobere  tfterc  ^Itt"^  Noy* 
toa^  no  fucb  Cuffom  :  ^o?  tbe  Court  faib,  tbat  tbe  Modus  Decimandi  muff  be 
fucD  fo?  in  tbe  <Scelefiaffical  Court,  a^  toell  a^  tlje  berp  €ptbe,   anb  if  it  be 
allotoeb  betteer n  tfie  ^ame0  tbep  (ball  p?oceeb  tbcte ;  but  if  tbe  Cuffom  be  *>&■ »«. 
oenieb,  it  muff  be  trieb  at  tbe  Common  Itato,  anb  if  it  be  founb  fo?  ttit 
Cuffom,  thnt  a  Confutation  muff  go,  otbectoife  tbe  #?obibition  ffaubctb. 


Auftin 


Auftin  verf.  ~?  Spray  verf  ?  Smith  verf.  ?   Farmer  verf 
24°  Kirby.  \  Sherrot.        \  Boucher.     £  Shereman,  &c. 


(  317  )  Auftin  verfus  Kirby. 

Tr.  \6  jac.  Rot.  19  ij. 


Super  fairam.  omitted 


Debt. 


AUftin  againfi  Kirby,  5falfe  Subgment  upon  a  ^uogmcnr  m  tfje  Countp 
Court  in  €refpaf£,  tfje  Slurp  Tap,  t&nt  t&£  ©efenbanc  eft  culp.  Ieabing 
out  fuper  facramentum  fuum,  anb  rebcefcb. 

(318)  Spray  verfus  Sherrot. 

Hill.  12  Jac.  Rot.  794; 

New  writ  againft  the  C^Pray  againff  Sherrot,  ©e&t  againff  an  Ipcir  tofja  plca&eb  riens  per  difcentiour 

Heir  or  Executors,  as  J^  dg)  &c>    -^rtje  $iaintiff  pleabeb,  tfjat  fjeretofo?e  fje  fueb  another  Wiit  of 

upinKfaioTou?.  ©cbt  againfi  tfje  fame  §tix,  upon  tljc  fame  25onb  in  tfjitf  Court,  anb  tfje 

iaWiy.  rCro.538.    ©efenDant  uia£  Cnulatora,   tufjicfj  <©utlaro?p,  fo*  tfje  ^[nfufficicncp  of  tfje 

f39%9oCr  ac"       $?oclamation,  toa£  retocrfra  ^  anD  be  frettjlp  bjougfjt  tfjig  3©v:it,  anb  atoer& 

tfjat  tfje  ©cfeirbant  fjab  Sdfletg  the  ®ap  of  tfje  fieft  i©?it  purcfjafeb.    iDftere* 

upon  tfje  ©efenbant  benuueeb.    €fje  liue  fjatfj  Been  pleabeb  againl*  tfje  ogre* 

cutok  out  no  Sirt&sment  fjatfj  Bren  giben  in  rjjefe  Cafes?. 

Annuity.  C  3r9  )  Smith  verfus  Boucher. 

Mich.  16  Jac.  Rot.  3339. 

Annuity  out  of  clear  QMith  brought  a  IBjif  of  ^nnuitp  againff  Boucher  anb  others?,  tfje  3£m 
g/i"f.  difchivgeth  the  ^  imifp  13)80  40  1  per  Annum,  folvend.  extra  clara  lucra,  des  les  Ailom  Woihg; 
Mermecaf0e,UHutr.  <Cfje  3Mcnbant  pleabeb,  tijat  there  lucre  no  clear  <lBain£  ;  anb  upon  ©rinur* 
3,.  1  Ron.  si8.  Dav.  rcrj  t|jC  ^laintirT  Dab  Subginent  tnitfjout  SHrguttient.  f  o:  rfjc  >iB3ant  cl)at^ 
s ■b*  getfj  tfje  $crfon,  anb  the  rcfi  i£  S[&Ie. 

'     Margaret  Parkins's  Cafe. 

prohibition.  1  (  3  20  )  Farmer  verfus  Shereman. 

Difmes  demanded  of  YNter  Farmer  &  Shereman  in  $jofjibition  tfjC  Cafe  fell  out,  that  an  51bBot 
Abbey-Lands,  email-  ^  gating  a  $>?ib!lcgc  to   be   bifefjargeb  Of  €ptfje£  quamdiu  manibus  propriisi 

of  Ti  Hen  I  BenTe  in  t'ijc  £ime  of  E.  4.  mabe  a  @ift  in  €ail,  anb  31  H.  8.  tfje  3tbbep  iuajef  bite 

i+3.  Hed.  135.  Dif-   folbeb.    €fjc  (©uefnon  toa£,  to&etfjer  tfje  ©onee  of  tfje  SiTUE  Ifeoulb  uc  bif^ 

me    r'7  cfjargeb.    Sit  feemetfj  clear  fte  foal!  not  Be  bifefjarg  cb,  fo^  tfje  Statute  bif* 

cfjargetfj  nouc;  but  ag  tfje  3&6Bot  toaiSf  bifefjargeb  at  tfje  €ime  of  tfje  ©iffo* 

lution,  fo  tfjcp  muff  claim  the  <£ftate  ana  ©ifefjarge  unOcr  tfje  5tbbot,  fince 

tfje  Statute,  fo  if  bp  a  common  tficcoteerp  tfje  ficberfion  fjab  been  barrcb  be* 

cr.  jac.  $S9-  by.      foje  oj  after  tfje  Statute  x   25ut  if  tfje  £anb  fjab  returneb  to  tfje  3£bbot  oj 

277.  iLe.7i.         iijing,  before  bj  after  tfje  Statute,  tfje  Cafe  fjab  been  otljertoife. 

prohibition  (  321  )  Napper  ^£r/«r  Seward. 

Mich.  1 6  Jae.  Rot.  72.  &  672. 


"  Apper  again?!  Seward  a  ^arfon,  fjab  a  $?obibition  ogainfi  fji£  ^ariuji^ 

oner^,  tfjat  iibelleb  in  tfje  Spiritual  Court,  to  mafte  ^?oof  bp  JBitncf^i 

\^f"rplt7mnrei"m.    !f?ere  of  biPcr^  Scanner  of  €pt|)ing,  in  perpetuam  rci  momoriam.    311  flraiige 

moriam.     Ro ..id   Ab.   ^rtfmpt. 
186.   Hetly,  130.     Br.  r 


Prohibition   Ecclefiaft, 
Court  admitting   a 
Cultom  of  Tyrning 


Difmef,  t\. 


Barret's 
4 


Barret's  ?  Bird  verf.  ?  Thorp  verf.  ?  Bradfliaw  verf.  ? 

Cafe.     S  Snell.        $  Taylor*       $  Walker,  &c.      S  H9 


(  322  )  Barret's  Cafe.  ,  Cafe 

Hill.  1 6  Jac. 

AWarr.  Charts  tBa$'  Brought  Bp  J.  S.  againlf  Barret,   ana  countea  upon  a  No  Amendment  of  * 
feoffment  tnaDc  Bp  Dedi  &  conceffi  ad  Denharn  in  Norff.  taljereag  the  Jef?^  of  Und 
Eano  ioag  laid  to  Be  in  another  Coton  1  upon  ©emurrer  thi£  grofg  fault  a  e  "  ' 
appearca,  ana  toag  acnieB  to  Be  amenoea,  Becaufe  it  teag  pleaaea  ftsithoue 
a  5>erjeant'0  iS^ana. 

(323)  Bird  wr/«  SnelL  Ejetfim.&i; 

Hill.  16  Jac.  Rot.  1819.- 

Bird  6?ougfit  againtf  Snell  a  Wfit  containing  Both  an  Ejedione  firma>,  ana  #&*!£«*,  and 
a  €refpafg  of  Sfljfault  ana  515atterp,  anB  upon  not  Ouiltp  plcaBea   ©er*  II£lp-ais of  ?3tter* 
Bitttoas*  gihen  fo?  tgc  plaintiff,  Both  fa?  tSjc  oEjectment  ana  25atter^  ana       ,D  °ne      ' 
entire  ©ainageg  ajfefiea.    3HnD  the  Court  aobifeo  of  tlje  ^uagment,  Becaufe 
it  iaaiG?  blifhout  decedent  ,•   But  the  ©amageg  fo?  the  23attcrp  couia  not  Be 
rcLafeDj  Becaufe  thep  toece  entire  tairn  the  (Ejectment,    jfcote,  it  feemeth,  hoi* 
pen  Bp  Verdict. 

(  324  )  Thorp  verfus  Taylor.  Obligation. 

H.  1 6  Jac. 

npHorp  fi?ought  an  Action  of  35eBt  againjr  Taylor,  and  countea  upon  an  count  upon  the  Due 
\     $J)ulifjation  raabe  ultimo  die  Augufti,   Anno  4.  Rs.   upon  Oyer  of  the  ?"dmaking  of  the 
S&imO,  it  oo?e  <©ate  19  die  Aug.  Anno  4.  tile  ©eftnOant  pleabea  non  eft  fadum.  73     z      *  A"Ci 
%\p  SfurP  fount)  it  his>  <©eeB,  ana  the  plaintiff  haa  judgment :  f  ai  the 
Conn?  U>as  not  of  the  ^aie.,  But  of  the  a?aKiug,  ana  the  §iurp  Babe  founa 
tQt  ©eeh*    2  Cro.  136. 

(  ;2j  )  Bradfliaw  verfus  Walker.  Cafe; 

M.  16  Jac. 

BRadfhaw  B?ougfjt  an  Action  upon  tfie  Cafe  againff  Walker  fo?  thefe  Hlo?a^f3  Aai«m  for  words, 
tnou  act  a  filching  felloe,  ana  atari  filch  from  William  Parfon  iool.2?£f82°?;  *J* 
3»itt  r  ©Whiit  fo?  the  plaintiff  Car. advifare,  foj  the  i©o?a£  are  of  an  unccr*  R°»- ??■  Browni.  1. 
tain  Smfe,  ana  fo  ^nagment  toajl  p?onouncea  una  voce,  Mich.  17  Jac  nihil  &,£  l£-  4i+- 
capiat. 

(  326  )  Marffe  verfus  Sparrey.  Ejeffime,  &e. 

Hill.  14  Jac.  Rot.  18^9. 

MArfli  Brought  an  €jettment  againfl  Sparrey,  of  the  Semite  of  £ir  George  Dmifit  for  vmifit, 
Wrottefly,  ana  the  plaintiff  haa  ©craict  ana  Segment.    $oto  it  toa£  !  Ro"- lsi' i0U 
mooea  Bp  Hitcham,  that  the  W&t  toa^  Devifit,  toljeee  it  ought  to  hane  Been 
Demifit,  ana  it  U)a£  amenhea  per  curiam.  . 

(  327  )  Cuppledick  verfus  Sir  Philip  Terwhit.  g.mpe£ 

Tr.  16  jac.  Rot.  3210. 

CUppledick  Bought  a  Quare  Imped,  againfe  ^ir  Philip  Terwhit  &  alios  qu.  g^'1;  *J<jjine  Cii- 
permictat  ipfum  prefentare  ad  Ecclefiam  de  Ulcibi,   &c.    ^()C  ©cfcnDant    °*   ' lls' 
p'eatifa  quod  nulla  talis  habetur  Ecclefia  vocat.    Ulcibi  in  Com.  pred.  mijercupon 
Sfluc,  ana  after  aDcraict  pro.  Def.  it  masf  Bp  Harris  fo?  tlje  plaint,  tljat  tfje  virdia. 
Ven.  tac.  0)a^  miftahen  :   f  02  it  toajsE  de  Vicineto  de  Ulcibi,  mhere  it  flfcouia    Ca  i4' 
tiaXsC  Been  de  corpore  Com.  ajS  tofyete  the  Slflue  i^f  upon  no  fuel)  ^otijn  :   15ut  mia  Mi,  habetur 
the  Court  gatoe  ^[uagment  qd.  caffatur  breve,  fo?  though  it  he  oeniea  tljat  EceleP*- 
tljcre  i£  anp  fuch  Cljnrch,  pet  the  <aCoton  ijpf  not  hentea,  ana  the  Count  of 

K  k  Ecclefia 


Pie  verf.  7  Briers  verf.  ~>  Hide  verf. 
2  5°  Deane.    S  Goddard.     S  EUis. 


Ecclefia  de  Ulcibi  is  an  3UIlegation  tftat  tftere  is  a  Cotou  called  Ulcibi,  toftere* 
of  toftetfter  tftere  Be  a  Cfturci)  tfte  Vifne  arifetft  pjopetlp  from  tlje  Solon  *  and 
tftougft  31  oftferded  tfte  3(flue  did  not  meet  in  3&o?D£,  fo?  tfjc  !©?it  is  Eccle- 
fia de  Ulcibi,  and  tfte  ©lea  Ecclefia  vocat.  Ulcibi,  pet  tfte  Effect  is  tfte  fame. 
2CnO  note,  tftat  tftougft  anotftet  of  tfte  defendants,  feil.  Clerke,  ftad  pleaded 
toi48.a.  co.l.  nj  Itnehrife  to  tfte  3©?it,  no  fuel)  QBifftop  of  Lincoln  as  toas  named,  tfe.  tone re* 
upon  tftere  toa#  anotfter  ©emurrer,  net  tlje  toftole  W:it  toas  aoateD  agatnff 
tftem  all,  upon  tfte  $erditt,  ano  no  Opinion  gioen  upon  tfte  otfter  &emue* 
m. 

Information.  (  3*8  )  Pie  W«j  Deane. 

Mich,  if  Jac. 

sat.  !jehz.  agamft  T}Ie  info?med  againff  Deane  fo?  turning  one  $oufe  into  ttianp  5©tocI?ingo\, 
inmates,  whetherm  r  Upon  tfte  ^tat-  2f  Eliz.  tfte  defendant  pleaded  not  Ouiltp,  ano  Verdict 
c°3r.Hut,r3r  fo?  tfte  plaintiff.    3flnd  £erjeant  Harris  in  &rrefr  of  judgment  faid,  tftat 

tftiS  £tat.  mas  expired  :  fo?  it  toas  enacted  to  endure  fo?  7  fears,  auo  of* 
tertoardS  to  tfte  €nd  of  tfte  ^efiTton  of  parliament  tfien  ncjec  enfuing,  to  it 
Determined  at  tfte  <£nd  of  tfte  parliament  43  Eliz.  %Uo  tfte  ©en alt p  dp  tftat 
3flct  t0  giden  one  ftalf  to  tfte  CfturcftsJ©arden  of  tfte  ^aritt)  to&cre  tfte  Offence 
i03  fo?  t^e  belief  of  tfte  $oo?,  to  Be  Iedieo  Bp  *®ifat[03  and  t£je  ottjet  yaif  to 
tfte  3{nf0?mcr,  8c  Cur.  advifare. 

(  329  )  Briers  w/««  Goddard. 

^w.  during  the  Mi-  TNnter  Briers  &  Goddard,  Adminiftratrix  durante  minore  state  of  tfte  ®at!{r*)tfij 

nomyot  an  Executor  I  gpecutrtr,  made  diderS  OBIigations  unto  tfte  c?tdito?s  of  the  -Seftato?, 

££!  Browni  iT  and  after  toon  J^uSBand.    3ttnd  tfte  Court  teas  of  Opinion,  tnat  (0  mucft  of 

3,.  swinb  187.  Poft.  tfye  ^ood^  of  tfte  €effato?'S  aS  amounted  unto  tfte  ©alue  of  tftt  ©.Bts  paid, 

Roii  9\s  toerR.  and  undertaften  Bp  tfte  ifcife,  tfte  $usBand  migftt  retain  as  Bis  oton. 

f.i3d.  pio.  186.  a.  y     Quan-e  ftoto  tfte  Cafe  fftall  Be  if  tfte  J^ife  die,  fo?  tf)en  ttjp  l^usuand  is  no 

ft  n  b  m°cco  longer  cftargeaBIe  op  fter  TSond.    3filfo  t&e  Court  ujas  of  Opinion,  tfiat 

U46.D.  j  co.  36.  a.  tftis  Rind  of  SUdminiff ration,  during  tfie  afino?itp  of  an  €recurrir,  loas 

not  toit|)in  tfie  J>tat.  of  21  H.  8.  to  6e  granted  of  j^eceultp  to  the  iBiooiu  ttt 

trje  €eftato?5  becaufe  tftcre  iff  an  €recuto?  all  tfte  to  air,  ot^etUufe  perhaps 

it  iDerra  if  tlje  €recuto?  mere  made  from  a  €ime  to  come* 

prohibition.  (33°)  Hide  mrfiu  Ellis. 

Hill.  16  Jac.  Rot.  $  6-j. 

Prohibition  for  the  re-  -T)fto&tfiition  fo?  Hide  tpiaintiff,  againjl  Ellis,  farmer  of  tfte  iSctto?p  of 

eond  Hay.hawngpaid  J^  Shinfeild  in  Com.  Berk,  and  p?efcrioed,  tftat  all  tenants,  and  Occupiers 

K&5«*.  wind,  of  tge  a?eadotO,  fiad  ufed  to  cut  tfte  0?afs  and  llreto  it  aojoad  called  Ced? 

Ent.6n.'  cr.  car.    jjjng^  and  tljcn  to  gatftct  it  into  U^inrcdeS,  and  tfien  to  put  it  into  grats 

£!'  Ten  '66oCr  a  CocfeS,  in  equal  farts  Saitfiout  f  rauH,  and  tften  to  fet  out  etoerp  €cistf|  Co»:iE 

inft'sy:  cr.'jac.  n6.  great  0?  fmall,  to  tfte  ^arfon,  in  full  Satisfaction,  aS  U)?ll  of  tfie  Srff  aa  of 

IRo.R.I3^         t|je  latter  mailing;  upon  €raderfe  of  tfte  Cuffom,  it  toas  found  fo?  t&e 

plaintiff.   Sfind  €]cception  toas  taken  tljat  tfte  CuHom  taaS  void,  Becaufe  it 

contained  no  mo?e  tften  ederp  Otoner  ougftt  to  do,  and  fo  no  &ecompence  fo? 

tfte  fecond  maning  x  25ut  tfte  Court  gade  judgment  fo?  tfte  plaintiff,    jpo? 

veiv  85  Accord      ^ptfte  naturallp  is  nut  tfte  €entft  of  tfte  ftedemte  of  mp  ^ound,  not  of  mp 

*  Eadour  and  SnouKcp,  tofterc  it  map  Be  didided,  as  in  45rafs  if  map,  tftoug^ 

not  in  Co?n :  Sfind  in  diners  places  tftep  fet  out  tfte  €entft  3£cre  of  i©ooo 

(landing,  and  fo  of  45?afS :  3dnti  fo  ftere  tfte  Su*P  ftade  found  tftiS  fom  of 

€ptfting  to  Be  tfte  Cuffom  tfterc,  it  is  fttrll.    2Hno  tfte  liue  judgment 

Nov »,  a  cro  4*    ^0  giden  upon  tfte  lifee  Cuflom  in  tfte  Jling'S  25cncft.  P.  2  Jac.  Rot.  192.  or 

u6.'   '       '   *   292.  Between  Hall  and  Simmonds. 

Philips 


Philips  verfi  ?  Fetherftone  Haugh  ?  Carver  verf.  ?  Grimftone  verf.  ~? 

Wood.  5  verf.  Topfall.  5  Hafelrig.       5  Molineux.  S  2^f 


(  331  )  Philips  verfus  Wood. 

Mich.  16  Jac.  Rot.  2059. 


Battery. 


Hilips  b?ougfot  a  €?cfpafS  of  S&flault    ano  25attcrp  againft  Wood,   ana  iu.  4i.  nco.fai 
Wood  plcaoeD  not  .©uiltp,,    anD  it  toas  founts  fo?  the  plaintiff.    3JlnD  af*  Yel-6\ A1"- nj-ms* 
tec  ©erDitf  it  tssasf  moDcD  in  311  re r ft  of  SuDgmcut,   tljat  tljc  3B.it  mas  a--  sCo-3t\ 
gainft  tljcfc  tujo  ©efenDantS  and  another,  ano  tijerrfo:e  the  Count  augljt  ta  h.  usjac.Rot.nco. 
SjabC  Bern  in  tlje  fimul  cum  iBijicfl  UiaSnOt.    Et curia advifare.  23llt  Tr.  17.  §fuDg,  Exitus '  co- 
ntent Xnag  gttjen,  but  it  mas  taken  as  no  <©?iginal,   anD  fo  aiDco  bp  the 
statute. 

(  352.  )  Fetherftone  Haugh  verfUs Topfall.  Debt. 

Hill.  13  Jac.  Rot.  71J. 

FEtherftone  Haugh  againft  Topfall,   28aion  of  ©cbt  againft  the  <£recuto?.  No  Amendment  of  the 
<Che  3$?it  toas  purehafeD  in  the  Canntp  of  t&e  Citp  of  York,  ano  the  S^te/writ1* 
declaration  upon  tf)e  ^Jmpariauce^oII  toas  cntteD,  M.  15  Jac.  Rot.  3409.  1  Ron.  .99.  t  Bmi. 
SllnD  in  the  fi©argcnt  Civit.  Eborum.    ®ut  the  declaration  toas,  that  the  €c*  f{  \  j.*  lf'gf UA* 
ffato?.,  apud  Villam  Novi  Caftri  fuper  Tinam  cone  fe  teneri,  &c.  {^hereupon  tf)e  7S,  *$  ito.' igi. 
©efenDant  imparled  ufque  Hillar,  anD  the  plaintiff  countrD  again  Slight, 
cone,  teneri  apud  Civicatem  Eborum,    anD  Upon  Slfiue  plene  adminiftravk,  Wcvl 
Diet  fo?  the  plaintiff,  anD  3Iu0gment,  anD  after  the  iieco?D  rcmoocD  fip  Crs 
ro?,  anD  this  2fi0ujncD  fo?  <grro?  in  the  Sling's  23encfj.    St  mas  moDcD  in  &.j&  s9  IOf  »&, 
the  Common  $lcaS,  that  the  S^parlancc^oII    might  be  amcnDeD  anD  ^,nus\s.  ' 
maDe  agreeable  to  t^e  Original,  but  maS  DenieD  bp  tt)c  Court. 

(  333)  Carver  verfui  Hafelrig. 

Hill.  13  Jac.  Rot.  970. 

CArver  againli  Hafelrig,  Adm.  durante  minore  state  of  anC:£ecuto?,  anD  DiD  Nonage  continuing 
not  atoec  that  the  €rccuto?  toas  frill  toittjin  the  38ge  of  17  icarS.  <©  zVo^oT^ni 
pinion,  that  he  DiD  not;  othcrtoife  it  mete  if  the  plaintiff  mere  fuch  an  hp .Ys#d.-£  Ac' 
SiDminifirato^    2  Cr.  10.  1  Ro.  R.400.  Swinb.  287.  Yel.  128.  6  Co.  67.  b.  Yel.  ^J-  txf0^d?°; 

I2<»«  5  Co.  19.  a.  An^a^y 

\  4J0. 

C  334  )  Grimftone  ?w/kj  Molineux.  information. 

Hili.  15  Jac.  Rot.  850. 

Information  bp  Grimftone  againft  Molineux,  Jinight,  anD  his  Wife,  fo?  the  London  penaiLaws 
ftecufancpof  the  i©ife,  upon  the  &tat.  of  2%  fills,  the  ©efenDant  p?apcD  §3£  $£&<&* 
SIuDgincntof  the  ^Information,  anDpIeaDeD  a  £tat.  of  %i  Eliz.  that  fo?  that  fancy 'be  oneof  them, 
Offence,  amongft  others,  the  Action  ftjoulD  be  b?ougf)t  in  the  Countp  toftere  Poft  n?-  Ant- 18+- 
the  <©jfeuce  mas  committeD,  anD  ooerS,  that  the  JBife  toa?"  inhabiting  in 
Lancafter  at  tfje  Cime,  &c.  abfque  hoc,  &c.  in  London,  to()crcupoii  a  vDemur^ 
rer.     Vide  21  Jac.  1,  Cap.  4. 

I^ote,  this  Offence  is  not  in  Committing,  but  in  Emitting,  anD  |5on? 
feajans. 

(   33  5"    )  Arm efted's  Cafe.  Star-chamber. 

Pafch.  17  Jac. 

S3!r  Henry  Yelverton,  5fltto?nep-C5enera!,  info?mcD  in  the  $tar>chambrr  ore  Breach  of  PmcUm^ 
tenus  againft  William  Armefted  anD  others,  fo?  bnilDing  taithout  Switch,  punifleTrn  stSt0* 
againft  the  fDjaclamation,  though  upon  olD  jpouhDationS.    2flnD  tljep  berc  chamber,  uu 
all  fiueD  to  one  feat's  ©aluc  of  their  ^oufeS,   faning  one  inho  toaS  fincD  H-  "• 
mo?c,  becaufe  l)e  haD  built  ttoo  €en«:mentS  upon  tj)c  foundation  of  one,  fo? 
that  DiD  luo?R  as  ill  an  (Sffeit  as  to  one  of  them,  oS  if  he  ijaD  built  tijat  up* 
on  a  £cU)  jrounDation. 

3ttnb  it  toas  faiD,  that  ^joclamations  tOere  fo  far  juft,  as  thep  turre  maDe 
pro  bono  publico,  fo?  publicK  tltilitp,  as  againft  the  5incrcafc  of  25ui!DingS  in 
London,  anD  about  it,  torjercbp  if  thep  cannot  be  fcD,  deanfeD  oj  gooccncD, 
the  Caunttp  is  Dif  peopIeD,  anD  €iinbcr  confumcD,  the  Citp  IcfS  ftiong  anD 
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beautiful,  anD  mojc  fubject  to  fire.  3£nD  in  tfjiS  ttje  iliing  builDS  upon  olb 
founbationS,  fo?  he  founD  tSje  line  Proclamations  anD  p^oceeDingS  upon 
them  in  <©ueen  Elizabeth's  €imc.  <€§e  <©ffenDerS  lucre  alto  cnjopncD  to  xzt 
fojm  their  3H3uilDingS  acceding  to  tljc  proclamation. 

Stir-chamber.  (  226  )  Lake  "Verfus  Hatton. 

pott,  ijj,  v  is    y  ^ 

[2£}tet  J??crctarp  Lake  erftibitcb  a  23ill  againff  one  Luke  Hatton,  con; 

taining,  that  Luke  Hatton  ftaD  DdiDcrcD  to  HaDn  Roffe  bis  ©aughrer 

a  32E>?iting»  importing  a  Conference  baD  bettoccn  the  Counted  of  Exeter  and 

him,  toljcrein  he  ttjoulD  determine  to  gitoe  a  ©|am  to  SaDp  Roffe,   anD  to 

matte  atoap  the  Secretary  her  3ratljcr,  anD  to  charge  Ijim  fejifb  a  pot  as 

gainft  the  iiing,  in  the  <&i\m  of  t!je  late  <&uecn  ;  anD  that  this  firing 

coming  to  tije  jgectctarp'S  if  anD,  he  requitcD  Luke  Hatton  to  confef^  the  ©e«= 

liberp  of  it.    ^c  the  faiD  Hatton  DiD  Deny  the  ©clioerp  of  it,  anD  fjaD  pub* 

lifficD  anD  giben  out,  that  tje  the  faiD  ^>ecrctatp  gimfelf,  o?  the  HaDp  Roffe, 

o?  fomc  otfjer  bp  their  procurement,  haD  DcbifeD  anD  conrriUeD  it  themfclbes. 

<3To  this  Hatton  (being  the  onlp  ©cfenDant;  baD  anftoercD,  anD  DcnpeD  tije 

limiting,  ©eniGng  o?  ©ciibcring  it ;  anD  DcnieD  alto,  tfjat  he  IjaD  at  anp 

€iine  been  toitlj  tije  IlaDp  Roffe.    thereupon  manp  iBttncflTcs  on  both  £iDeS 

tacre  cjramincD ;    anD  novo  the  Caufe,  among  the  rcfi ,  being  rcaDp  fo?  $;>ear* 

ing,  it  maS  cjeceptcD  bp  Walter,  tfje  pence's  3£tto?nep,  tljat  the  20ill  ought 

to  be  call  out  of  the  Court ;  anD  biS  principal  0eafonS  tocre  ttoo. 

Libel,  noManftouid      fc.  f  irff,  ^hat  the  limiting  being  a  Ethel  agaiUfi  the  CountcfS  of  Exeter, 

Sh^ber  icbu"  [he  anD  ft  oci"5  a  IBjong  infeparabie  to  her,  no  other  perfon  coulD  complain  of 

parry  gntved'.         it,  babing  no  ^fitelcfi  in  it:   jfoj,  perhaps  the  partp  libelleD  againfl  bab 

9C>0-S9-  rather  it  (houlD  Die,    38nD  tttrD  a  Cafe  of  one  Lambe  a  Civilian  of  Northamp- 

tonfh.  tobofe  25ilf,  upon  tEjc  libc  Caufe,  toa£  caff  out  of  the  Court  fo?  tljat 

^art  of  tbe  ilibcS  ttjat  conccrneD  otfu?r£. 

2.  €fje  otfjer  Cjcception  )na03  €tjat  t^e  Cfjarge  toa^f  in  tije  ^ifjuncibc,  anb 

fo  uncertain. 

Poft.168.  I^ouj  to  the  $ointof  3lti«ttaintp  of  tfte  Cfiarge,  it  toa£  agrecD  bp  ujl  alf, 

tftat  that  JDoint  of  the  Charge  \na0  tuclf,  fo:  it  \xa$  no  other  than  a  ftrpojt 

of  the  J©o?Dsf  fpoben  hjj  him,  mhich  ttjen  mutt  Dciibec  trulp  a&  he  fpafte  them. 

iCto.6it.  MnH  toithaH,  if  a  Sl^an  fi)oulD  fap  of  th?ee  o?  four  ILo^D^i:  that  tfyep,  o?  one 

o^  ttoo  of  them  haD  committeD  €reafon,  this  toere  a  ^canbal,  toffmof  tfjep 

4  Co.  i7.  b.  all,  0?  one  of  them  might  complain.    93ut  if  a  flJ^an  Dib  complain  that  ttoa 

=g>erfon£.o?  one  of  thfm,  haD  fojgcba  ©eeD,  thi£  Charge  i$  naught,  becaufc  it 

10  his  oton  declaration,  tohich  niufi  be  certain. 

i5ut  to  the  firff  €jeccption  Jtir  Edward  Coke  agreeb,  anb  relieb  upon  Lambe's 
Cafe,  anD  aDDcD  further  of  his  oton,  taith  a  great  Deal  of  Violence,  anothec 
Ueafon,  that  the  Countefs  of  Exeter's  honour  anb  ©iJljonour  toas  h^nblcb 
anb  tratoerfeb  bcttoe en  ttoo  Strangers,  tohfteunfo  uie  taas  maDe  no  ^artp, 
tohich  might  be  tutncD  to  a  lattice,  that  a  Sl^an  might  p^etenD  that  a  bale 
3&erfon  haD  fcanDali5cb  a  tfjttd  perfon  of  ^ualitp,  anb  fo  bp  that  means 
defame  him.  'But  he  might  habe  mabe  the  Counters  a  3MenDant  toith 
Hatton,  0?  rife  babe  joineb  her  againff  Hatton. 

€0  tohich  deception  it  toas  anftcerca  bp  mc  anb  the  Chief  Suffice,  tljat 
Lambe's  toaS  no  tuhit  like  this :   fm  in  that  Cafe  Lambe  hab  nothing  to  Do 
Ant.  1  ij.  toith  that2ibel,  mo?e  than  anp  other  of  the  people,  tohereas  in  this  the  M>e* 

cretarptoas  nameD  foja  plot  againft  the  feing,  anD  mo?e,  the  Eibel  is  founD 
in  his  l^anDS,  anb  he  chargeb  to  be  the  Contriber  of  it ;  fo  that  noto  Sje  is 
ingagcb  nor  fo  much  to  pur  rue  the  Hibeller,  as  to  quit  rjimfclf  of  the  %U 
bel,  tohich  bJill  cleabe  to  hiS  fingers,  if  he  finb  not  another  Sfiutlio?.  aSnb 
to  fap  that  he  ought  to  babe  mabe  the  Counters  3Mcnbant,  is  again]!  iSea* 
1'on  anb  Suffice :  Againff  ileafcn,  becaufe  the  23ill  laps  nothing  agatnfi 
the  Counters  s  38nb  againjl  Suffice,  to  info?ce  him  to  accufe  bet  of  there  foul 
faults  containcb  in  the  Writing,  tohtreof  perhaps  he  holbs  hft  innocent, 
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anD  therefore  bath  no  i©ajD  in  bis  23ill  ro  charge  her :  $lnD  to  mane  f)t£  Sfn? 
tcntiou  nioje  clear,  l)e  hao  mobeD  before  r|jc  Jiiug,  that  tjjtr  Counters  teon!d 
babe  joineb  toitb  t)itn  in  fji£  £>uit  again!!  Luke  Hatton,   anD  it  teas  re  fufcD. 

SHito  UJbcre  *§ie  Edward  Coke  bab  fata,  rftaj  if  ir  bab  been  true,  that  tijc  L-ib'ei  pWihed. 
Counters  of  Exeter  baa  a  $urpofc  ta  $oiro»,  $c.  that  Hatton  mig&r  hg.b?  bc^e t"i-  Cu "!17^ 
juflificb  rtjc  Uniting,  SI  Denpcb  it  t   fo?  a  3tibel,  though  the  Contents  be 
true,  is  not  to  be  jufcifteb.    5?ut  to  Difcobcr  it  legallp  to  fome  ^agiljfrare 
o?  other,  that  map  Ijatec  Cognisance  of  ttic  Cause,  is  rl>c  right  map  5  but  it 
map  be  jufnneD  in  an  Action  upon  ttjc  Cafe.    Poft.  237. 

(  337  )  Breadman  tf«i  Coales. 

BReadman  toaS  bounb  in  a  &tat.  of  2000 1,  to  one  Coales,   tofto  Dptng  in*  iCr.fn.  Am.  ?.  T 
teffate,  tile  3il& tnin titration  luas  tommittcD  to  fjiS  lBWf*i  toho  niarricD  PVd  ts^co'1^ 
one  Fawne,  tobtcl)  Fawne  became  bounD  toitb  othftS  to  t^e  Sing  in  600  1.  aUD  +i.b. 
tijen  he  anD  his  I©itc  Did  bp  ©ccD,  inroUeD  in  the  Court  of  Wazbg,   attign  Ch^y£n*f  °^  £r; 
trjijsJ  Statute  unto  the  Siiug  fo^  fiapmrnt  of  the  faiD  ®cbt  of  600  1.  to  the  c.  wards™ ' 
iting,  Voljicfj  toaS  papablc  at  certain  ©aps  after  the  35i3ignmrnt :  2£nD  toe  *cro.*H. 
rcfolbeD,  that  this  SllCignment  tuas  gooD,  nottoithffauDing  rfje  Statute  of 
7  Jac.  mbict)  ma&eS  ^fTtgnment  of  ©cbtS  boiD,  other  than  fuch  aS  DiD  groin 
Due  <©?iginallp  to  the  Siing'S  3Pebro?  bona  fide  ;    fo?  fl)e  ^urpofc  of  the  JLaU) 
tuaS3  that  no  ©ebto?  of  the  iiing  fljoulD  procure  another  Aran's  3Mu  to  be 
afligncD,  mbicb  mas  a  common  $?aaice;   but  this  i0  Favime's  oton  ^ebt,  Aflignmeni  0f  a  Mi 
though  not  to  his  omn  Ufe,  Which  he  map  himfclf  refeofeanDOiiChargc,  anD  &■!  jsc.  Til,  f£ 
ftp  the  fame  iHeafon  map  aUign.  ow.  2. 

(  ;;8  )  Waddington's  Cafe. 

TJ^e  JBojbS  of  the  ilDjit  of  Diem  Claufit  extremum,  to  the  <Sfcbcntdj  are.,  C.  Wards. 
Quod  per  Sacramenrum  proborum  hominum  diligenter  inquiras  &  inquilitionetri 
inde  diftin&e  &  aperte  faftam  nobis  in  Cancellaria  noftra,  fub  figillo  tuo  &  figillis 
eorum  per  quos  fada  fuerit  fine  dilatione  mittas,  &c.  %n  the  ConcluCon  of  the 
#ffice  It  iS  thuS :  In  cujus  rei  teftimonium  tarn  efcaetor.  prediA.  quam  Jurat,  pre^ 
dift   huic  inquifitioni  figilla  fua  alternatim  appofuerunt. 

%t  taas  ercepteD,  that  alternatim  DiD  impo?t  interchangeabrp,  anD  tfjat  Paro1  Aiteraa&n, 
lb  it  fyouID  not  be  unberffoob  that  both  €fcheato?s  anb  Slurojs  HjoulD  feal  to 
one. 

15ut  toe  refolbcb  it  toaS  toell  enough  becaufc  itiS  faiD,  tarn  Efcaetor  quam 
Jur.  3Cnb  it  map  mell  be  true,  that  all  DiD  feal,  anD  then  the  3&DDing  of  the 
3©o?b  alternatim,  toljich  muff  not  be  fo  curiouflp  confirttcb,  but  map  be  ta^ 
feen  to  both  ^siW  of  tt)t  ^nQuiStion,  (hall  not  hurt. 

(  339  )  Lake  verfus  Katton. 

S3Ic  Thomas  Lake,  ^2inf tpal  ^ccretarp,  bought  a  ISM  >•»  jSfar  chambffc  star-chamber- 
ngainft  Luke  Hatton,  ^crbont  to  the  <C.  of  Exeter,  fuppofing  mat  he  tie*  Lc.  ^i. 
libcreb  to  his  daughter,  the  EoDp  Roffe,  a  3©;iting,  purporting  t^at  the 
Counters  of  Exeter  fjaD  a  ^urpofe  to  poifou  both  thf  SaDp  RoiTe  anD  the 
plaintiff,  anD  foinc  otbft  ^canbalS  of  the  Counters,  anD  not"  DeuicD  it  anD 
faiD,  that  thep  hab  fo?gcb  it.  lifter  toliicl)  Caufe  publiffjeD  anD  reaDp  fo? 
Rearing,  it  toaS  mobeD  bp  Serjeant  Crew,  <§>ir  John  Walter,  anD  oihn0s 
that  this  'Bill  ought  to  be  rejcrtcD,  becaufe  tljis  being  in  effect  a  Eibcl  a? 
gainff  the  Conntefs,  no  other  coulD  complain  of  it,  ercept  perhaps  the  Sing's 
aittomcp,  occojDing  to  t|e  Ufee  i3»le  gibrn  in  this  Court,  in  the  Cafe  of 
©Qttoi  Lambe. 

€hiS  toaS  long  anD  beljcmentlp  DcbatcD,  anD  at  {alt  tootcD  bp  the  Court, 
^nb  .§tr  Edward  Coke  leabing  to'aS  of  €>pinioit,    that  thttc  teas  no  moic 
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of  ttjc  5511!  to  be  fjcarb,  but  the  g>?oof  thac'Hatton  hab  charge*  the  IDlain* 
tiff  teitb  tlje  Eibd,  a£  Ijcing  that  teijcnbp  l)e  teas?  gctrtco.  %?iu  % 
{ftctocb,  tfjat  in  this*  €afc  *£>ir  Thomas  Lake  Dit>  not  complain  of  the  %U 
be\  a$  on  the  behalf  of  the  Countcfg  fo?  the  3©?bhg  bone  to  her,  but  to  charge 
Hatton  with  the  ®eliberp  of  it,  tobifehargc  himfclf,  teijo  tttag  ctijcrtoife  an? 
ftoccoble  fo:  it,  a#  being  founts  in  his'  ^anD. 

3Hnb  fo  after  bp  the  Bote  of  all  tbe  Hofig,  the  23ill  Was  rctaineb,  anb  Srft 
heatb  acto2oing"to  the  $>?io?ifp  of  ei'ijibiting  of  it. 

3Mfo  in  the  Cafes?  Which  Were  tb?ee,  Whereas  taitncffrs*  are  cvjamincb  on 
Part  of  thc^tl!  upon  letters  anb  dErljibitS,  Whieh  tljep  fuffcre b  not  to  re* 
main  in  t|e  <©fficc,  but  took  them  again  into  their  keeping,  all  tSjofc  ©ifpo* 
fi'tionS  Were  refufeb,  fo?  Where  tljep  are  bepofeb,  thep  arc  part  of  tl)i  ©epo^ 
fttion,  anb  tljerrfoje  ougfjt  to  remain  in  Court  as  their  Sees,  Whereas  being 
kept  in  the  p?iftare  I^anbS  of  parties,  thep  map  be  oltcrrb  anti  co?rupteO 
after  the  <£]ca  munition,  anb  fo  not  fuffitienfc  to  grouna  a  Sentence  upon. 
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wmch.  Ent.  408, 40$. <*  yn  Eorge  Melton  anb  Alice  his  Witt  were  feifeb  of  &anb  in  <©ucftion  in  fee, 

waller  Hanf.  cc  |j|  jn  thc&igljt  of  Alice,  anb  Jcbicb  a  fine  With  f^oclaniationS  43  of  Eliz. 

ec  of  tt  to  the  iSfe  of  them  mo,  anb  the  5[JcirS  of  their  two  XobieS  begotten, 

c<r  the  Bcm.  to  Sufan  Andrews,  the  Ec'fjb?  f02  life,  the  lilem.  to  Francis  Dun- 

rc  come  in  €ail,  the  J5em.  in  fee  to  the  fame  Alice  ;  an&  the  Surp  founb  the 

"  a&eilin  acco?bingly  bp  the  Jrtat.  of  UfcS,  anb  that  the  tenements  mere  in 

This  Argument  was     cc  tl)£  actual  ^ofTeffton  of  George  anb  Alice,    anb  that  Melton  alone,  Menfe 

Mici5jac.  <c  Michael  44  Eliz    letsieb  another  .fine  With  $>?ocIamotionS  of  the  fame 

"  Sanotf,  to  trie  Hfc  of  the  fame  Melton  anb  his  IBiEe,  in  fpecial  3Tail  as 

cc  before,  the  Bern,  to  Melton  himfelf  in  €nil,  the  I5em.  to  the  fame  George 

"  Melton,  anb  one  Evan  Melton  in  fee;    anb  then  the  3[Utp  founb  that  thep 

cc  Vonc  feifeb  bp  f  o?cc  of  tjji^  fine,  anb  the  '&&  of  &teg  prout  lex,  &c. 

•  3Hnb  then  thep  further  finb,  that  the  fame  George  Melton  anb  Alice  foi£ 
"  J©ife,  being  fa  feifeb  anb  in  actual  ^offeffion  thereof,  Alice  bieb  14  No- 
"  vem.  44.  Eliz.  toithout  %fim,  anb  that  one  John  Duncombe  i$  fyev  f$eit3 
cc  George  Melton  continucb  |)i^  f>offeiTtOn,  anb  tba^  feifeb  prout  lex,  &c.  ^Inb 
"  that  he  fo  feifeb  1  Febr.  45:  Eliz.  bib  fo?  JU^oncp  bargain  anb  fell  t\^e€t\\e> 
fC  nientjs  unto  Curtis  enb  Stephenfon,  anb  their  f  m$,  anb  fet  botim  the  3fn* 
"  benture  in  haec  verba,  tDhercin  it  i$  appointeb  that  there  ffeali  be  a  JScco? 
ft  bcrp  againff  them,  anb  that  it  ffjall  be  to  the  itfe  of  Melton  anb  hi0  ^cir^, 
cc  but  no  S!n*oKinent  &  founb,  neither  i£  it  conclubeb  that  Curtis  anb  Ste- 
ff  phenfon  mere  feifeb  bp  f  ojee  of  tljijf  bargain  anb  ^>ale,  not  fo  much  as 
£C  prout  lex,  &c.  25ut  then  thep  p?ccecb  anb  finb,  that  one  John  Colt  anb  Hol- 
ic  land  2;  of  January  4y  Eliz.  bib  p?ofccute  a  Wnt  of  €ntcp  in  the  pojt,  as 
"  goinfl  Curtis  anb  Stephenfon,  being  then  €enantff  of  the  f  rcc-holb  of  the 
tc  fame2anb,  retor.  cr.  pur.  anb  then  fet  fojth  the  tuhole  Common  HJccoberp, 
"  mherein  George  Melton  tuag  callcb  to  l©arrantp  mith  the  (Sjcecution.  3(lnb 
"  that  the  fame  SSccorjerp  toa^f  to  the  ^fe  of  George  Melton  anb  fti0  ^eirjsf; 
*c  anb  then  thep  founb,  that  George  anb  Evan  Melton,  anb  John  Colt,  mabe  a 
cc  Eeafe  fo?  21  § earg  unto  one  Speed,  which  Heafe  came  unto  wingfield  the 
<c  ©efenbont,  anb  then  George  Melton  ttieb.  3Enb  then  Sufan  Andrews  entreb 
"  upon  Wingfield,  anb  mabe  the  2eafe  unto  the  plaintiff,  Francis  Duncombe, 
fC  upon  tohom  Wingfield  re^enter^.  3flnb  whether  the  fie?entrp  of  Wingfield 
(C  be  goob  0?  no,  i&  the  <©neffion,  foil,  tfte  utrum,  &c. 
%  bibibe  the  Cafe  into  4  $oint0. 
co.L.3J4.a.  +Le.  i.  3©fjet||ec  the  il&ife  be  remitteb  upon  the  feconb  fine  to  her  fird  (gntail 
20*-  0?  not :  3»nb  %  thinn  fhe  i^,  anb  her  ^u^banb  too,  a^  at  tlje  Common  Sato, 

upon  the  taking  the  feconb  oBjrate  in  €aif,  a£  the  Cafe  ig  founb  joineb  to 
thi£,  asr  a  ©art  of  tlje  fame,    tfirft  f  oint,  tohetijer  that  Remitter  extentsg 
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to  Sufan  Andrews,  and  ttjc  ether  old  iltm.  and  3(  think  it  did  a^f  long;  a&  the 
Remittee  flood. 

2.  IBhcthcr  tfjc  Remitter  failed,  and  mftcn,  and  3f  t  fitnft  it  failed,   ana         * 
ijaniffica  fo  fdon  as  the  H9ifc  died,   and  then  the  old  Remainders  toe^'turn* 

ed  into  Rights. 

3.  €hat  though  tfje  Remitter  ceafed  upon  ti  c  ©eatb  cf  the  HEnfe.,  pet  after  4. 
the  ©eatb  of  Melton  tlje  husband,  Sufan  Andrews  had  latofnl  <gntrp  63  ffje 

.i&tat.  52H.8.  and  6?  her  <£ntrp  Did  both  regain  ber  oU)n  Pirate  ana  fife  Re- 
mainDerS,  ano  fo  u)e  baD  potDcr  to  mane  the  Seafe  to  the  plaint  iff. 

4.  €hat  tfjere  is  no  Recooerp  at  all  found  in  the  Cafe,  in  refpert  of  the  4. 
Repugnancp  of  ttje  ©eidict. 

3finD  fo  the  firft  3©oint,  %  mane  it  no  <©ucffion  but  that  the  husband  ana  v«a  Point. 
3©ife  being  CcnantS  in  fpecial  €ail,  mith  Rem.  once,  tf)e  ^iis&an?   Mfton*  Co  L-3«a;  Ant? 
tinues  bp  fine  0?  feoffment,  ana  then  URcS  an  (JEftatc  bath  again  to  ljim=>  i04' 
felf  ana  t)is  i©ife  in  fpecial  €ail.    €hat  bp  this  (as  it  teas  at  the  common 
Sato)  toe  3©ife  UjaS  ipfo  fafto  remitted,  ano  Dp  neceffarp  Confluence  the  Co  l  m  b 
husband  alio,  though  it  mere  true,  that  tgc  husband  mas  fo  far  bound  Bp 
IjiS  ottm  %<t,  that  he  could  not  in  his  otnn  ^erfon  claim  it  fo ;  mijerein  Lit- 
tleton being  plain,  ant)  the  Sam  clear,  91  fo  Icabe  it  toitljout  regard  of  the  pio.114.bi 
23ook  21  E.  ;.  tljat  inahes  difference  inhere  the  3©ifc  0?  ^u^baitD  furtoibes 
fo?  that  Remitter  is  crecutcD  at  the  firff.    Snd  the  €afc  is  tits  ftronger; 
pet  in  ConGccrntton  oE  the  Remitter,   acco?ding  to  the  judgment  cf  John 
Saye's  Cafe,  41  E.  3.  17.  inhere  a  feoffment  mas  made  to  a  Ipusband  anD  Witt 
in  fpecial  €ail,  tije  Rem.  to  A.  then  the  IputfbanD  made  a  feoffment,  tiiia 
toon  an  <£ffatcto  him  anD  hiS  J©ife,  in  fpecial  €ailtoo,  41  AIT  1.  therein* 
to  B.  the  husband  DieD,  the  i©ife  agreeD  to  the  feconb  €ffate   (as  in  refpece 
of  fter  fel€  (be  might)  both  being  made  During  Cobcrture  ;  pet  i:  toasf  juDg^ 
cD,  that  fo?  the  benefit  of  A.  in  the  SSem.  f|)c  could  not,  much  moir  here  the  Ant  n  iuai< 
bejt  <gffate  aall  be  juDgeD  in  the  Wilt,  ePen  fo?  her  felf»  llnee  fije  TibeQ  not 
to  crofs?  the  SuDgment  of  Sam  bp  her  ottm  %a*    SlinD  lihemife  fo?  the  TPene^ 
fit  Of  theJJem*  60  3.  alfO  hfl°  i"  *fc  ^flfe  of  ^ir  John  Sherely,  but  Hawtrie's 
Cafe,  M.  2  &  3  Eliz.  Dyer,  192.  and  18  Eliz.  Dyer,  i=>ii£ban&  anb  Wiit  feifeD  Syd.^.  fyifuhi 
in  €ail,  JSemainber  in  fee  to  the  ^ujJbano,  he  made  a  feoffment  to  the  Wz  33Ji 
of  fiimfelf  ano  jjjef  n^ifC  f0?  sttifr,  the  item,  toherpoungcr  ^on,  and  Died- 
tee  §©ife  might  cijoofe  the  Hattec  (though  he  did  thosfe  the  f  irjl)  fo?  then 
the  &mu  could  not  be  remitted^ 

25ut  noto  it  i$  objected,  that  the  Cafe  differ^,  from  that  it  &a£  at  the 
Common  Earn,  fo?  ttoo  fpecial  iteafon^, 

€he  firff,  that  the  feconb  €|iate  to  the  Wite  in  thiiSf  €afe  in  <©ttfffion 
greto  bp  a  ^fe  declared  to  the  Ij)u£banb  and  i&ife  in  cai!,  upon  o  fine  bp 
the  husband  onlp ;  mhich  €(late  coming  in  $lacc  of  the  U(c,  mud  bp  f  o?ce 
of  the  Statute  of  &k$t  be  fuch  in  <©uantitp  and  <^ualitp,  a0  the  M(e  lya^f 
tohich  toaisf  out  of  a  neu)  <gfiate  anb  not  of  the  <©!d,  tofiereunto  the  fatmit* 
ter  thould  be. 

€&e  feconb  Objection  tie?,  that  the  firff  dilate  being  to  the  1£u£banb  anb  oy  m  to 
Wiit  in  fpecial  €ail,  fo  that  3fffue^  inheritable  muff  claim  a0  i^cirjS  to  the 
J^ugband  &0  mellasi  the  !©ife,  fyi0  fine  hath  uttcrlp  barred  thofe  Siffuejf 
and  himielf,  and  bath  ertinct  the  Sntail,,  and  fo  Conferjuentlp  tljat  €3ate 
cannot  be  remitted. 

%0  to  the  firft  Objection,  31  confer  it  %0  dear,  that  if  an  infant  0?  a  ro  L  2s9  b.  Poa 
tteoman,  hating  iRight  of  Sandjef  difcontinued,  wherein  <£ntrp  toa^  not  *j>&  '  ' 
latoful,  if  the  fame  Snfant,  0?  dromon  Cabert  come  to  that  Eand  bp  map 
of  an  We  raifeb  out  of  that  oEftate,  the  firft  €aner  of  fuch  <£ftate  u)all  not  be 
remitted,  fo?  the  Violence  of  the  Setter  of  the  £>tat.  27  H.  8.  Sllnd  the  firfS 
€ancr  in  t§\0  €afe,  10  to  he  underffood  of  the  firft  €afeer  of  eberp  feberal  €= 
ftate,,  0^  mcll  in  Jlemainbec  a&  in  ^offeulon.    Dy.  77.  b. 

3!lnd  therefo?e,  34  H.  8.  Dyer  f4.  Amy  Townfend's  Cafe,  tenant  in  €ai!,  Co,  l.  34g  b.  ny 
made  a  feoffment  in  fee  to  the  life  of  fii£  iBife  fo?  Sifc,  the  Remainder  to  y.b.  pio.  h4.b.k 
nejrt  S)eir  of  that  Entail,  he  Hjall  not  Sc  remitted,  no  not  if  he  had  the  gfe  Dy^.cA107'* 
bp  ©efcent,  a0  Simon's  Cafe,  and  Marmaduke's  Cafe,   6  E.  6.  if  he  toere  the  s  c«.  ioz.  b. 
firft  to  tohom  the  iSoffelfion  mas?  firff  transferred  bv  the  Statute,  fo?  then  fiill 
he  falls  toittjin  the  Settee  of  the  Sato,  that  he  muff  be  in  of  the  <£ftate,  aa 
he  \sa0  of  tlje  8fe,  and  pet  he  hath  both  the  freehold  and  the  flight,  and 
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tijat  tamhout  hi£  fault,  and  can  hade  no  Action,  tohich  are  Littleton's 
43?ound£  anls  ISeafong  of  !Hemitter0. 
parliament  Br  41.        $ote,  an  2Bct  of  parliament  hath  eberp  S$an'£  Confent  as?  toell  to  come, 
co.L.9f.b.  6  Co.    &g  p^efcnt,  and  fo  be  ig  here  an  Surho?  of  hi£  oton  ^uct3  and  alfo  he  muft 
iz  27.  pio.y9-«.      Doit,  if  fl0  the  3B.cc  gibeg  it,  habing  #omer  to  bind  eberp  0$an'£  jrtio;^t ;  ei* 
4 '  tber  ftnallp  o?  fub  modo,  a#  here  it  ig  foj  the  firfi  €aber.    38no  therefo?c  are 

J>abingg  o?  £tranger0  flight^  in  Sflctgf  of  parliament. 
Q,  L  j4l  £ee  M.  iy  &  16  Eliz.  Dyer,  329.  &  jyr.  Dyer,  tobicb  i$  a  ffranger  Cafe, 

Cuftuy  que  ufe  in  Tail ;  HemainOcr  to  a  granger  in  <3Eail,  ftemainder  to 
fcimfelf  in  fee  made  a  feoffment  befo?e  the  Statute  of  27  H.  8.  to  the  We  of 
fjimfclf  fo?  Sltfc,  the  fiemainder  to  bi£  eldeft  £on,   teir  of  big  firfi  Entail, 
ano  $}i£  a©tfe  fo?  Sife,  ano  died  :  i^oto  the  £on  toag  in  bp  the  Statute  of 
the  neto  <£ffate.    iHefolbeo  op  four  Sudge£  in  ttje  Cbancerp,  that  the  ola 
feoffee^  could  not  enter  to  rebibe  to  ttje  J>onof  the  firfi  ufe  of  <£ntail;  Inheres" 
of  one  JSeafort  tosg  giben,  that  the  J>on  could  not  enter  againfir  fjte  oton 
3&ct,  and  againji  the  Statute,  f?aUc  anp  other  <£jfate ;  no  not  though  \t  mere 
bp  tftr  3tttt  of  another,  fcil.  the  feoffee*?,   ano  after  rfje  Statute  had  had  big 
3©o?'ning,  pet  the  ncjrt  I^eir  of  the  Entail  fljould  be  remittet). 
2$ut  the  firfi  €after  of  a  Remainder  map  be  remedied  bp  Occident,  that 
-    ig,  if  a  Remitter  happen  to  another  befoje  the  Sand  come  to  him.    %g  if 
A.  be  €enant  in  €asl,  the  Remainder  to  B.  in  €ail,   ano  A.  mafte  a  f  coffc 
ment  to  the  Hfe  of  hhnfelf  in  €ail,  the  Remainder  to  B.  in  Cail  again* 
3fhid  then  the  Statute  executed  tlje  Wcg.    J^obj  botjj  A.  and  B.  babe  their  €*> 
fiate*  de  Novo.    25ut  if  A.  Die,  nom  fyig  Slffuc  ft?aU  be  remits,  anb  fu  bp 
<Eonfequence  fftall  B.  in  SSemainDer  be  rcmitteO  tfiougft  be  loere  a  grft  CaSep* 
pt0  tIf  ^ote,  trjat  in  Amy  Townfend's  Cafe  it  toag  objeaeb,  tbat  tnere  tea£  a  ^a^ 

bing  of  jSigljt^s  in  tlje  J>rarute  of  We0}  and  bp  Confecjacnce  of  iifmit?er^ 
tnfsercnnto  in  ttje  SOrgumem  t|)cre  i»a£  no  Slnfioer  mabc  by  rge  aobetfe  gem* 
Ul.  ^»ut  Plowden  t^e  f!cpo?ter  note^,  tbat  tfte  ^abtDg  i^  onlp  of  to?mec 
Higftt^:  2Dut  teat  ^nfiner  fafi£fie£  not.  fo?  it  SaKtg  Slight  after  t|)e 
Statute,  But  tlje  ^abing  inbeeb  p^ferbe^  Sligljt^,  bu£  to  be  recobenb  anb 
Cap  28.  remitted,  a^  map  Hand  toiif}  tbe  ^tat*  not  againft  it*    25ut  %  anftoer  to. 

trjj^s  tijot  tbe  ^>tat.  of  32  H.  8.  batb  changed  the  aUcafon  of  thijff  Caf ,  ana 
Co  l  136 a-  M0.U3.  barh  giben  tlje  i©ifc  agntry  agaitsfi  hevty\igban&0  fine;  fo  tharnoto  bp  the 
Hfe  raifeb  muo  ^er  out  of  iuctj  <tEjiate,  u)c  i^  nor  in  of  an  ^fiatc  difcontinu^ 
eb,  but  of  an  €ltatc  iuhereupon  after  the  5^eoth  of  her  ^u^band  u)t  might 
fjabe  re>entreb. 

I^otu  as;  upon  tow ntrp  in  fueb  Cafe  tofjete  the  €ntrp  ig  fafcfu!  Hie  ig  tt* 
mittec,  fo  toljere  an  €|lfotc  ig  contoeped  unto  her,  and  i$  in  her,,  ihoutjI>  bp 
the  Status*.  .itrp  being  lawful,   ft)e  ujall  be  judged  in  of  her  btii  «fis 

fiate,  her  Remitter  being  intratio  legitima,  though  not  a&ualis,  and  fo  ig  Dy* 
er,  192. 

©lit  then  it  ig  again  re^objeaed,  t&at  pft  at  lead  'till  there  fie  an  actual 
€ntrp3  the  €ffate  ftali  be  iubged  in  btz  ag  the  Ufe  \aag,  tohich  toast  out  of 
tjje  nefco  €frate,  acco?ding  to  tfie  Opinion  of  the  Counfel  that  argued  a* 
gainff  rfje  Remitter  in  Amy  Townfend's  <ffafc  of  a  f  eodment  made  bp  a  ©if* 
leifo?  to  the  Uie  of  tlje  ©iffcifee,  that  tlje  ©iffeifee  ujould  not  be  remitted  'till 
an  actual  €nms. 

€0  tfji^  S  onftoer,  that  Sf  bold  the  3iato  not  to  fie  fo.    €0  tohtcb  ^ur^ 

Lfc&a  6^<fjy!B''  pofe,  fee  Littl.  iy 7.  S|f  a  Q?an  babe  Kight  of  <£ntrp,  and  taue  €fiate  being 

Co.  l.  363.  b.  0f  fan  3Hgr,  Sc.  fje  i£  p^efentlp  toitljout  €ntrp  remitted,  though  he  toou  ttfe 

oEaatc  bn  contrarp  Conbcpance ;  But  be  fap£,  that  if  he  tafee  but  a  Seafe 

fo?  §car£,  tijat  doth  not  remit  him  but  upon  his  actual  «Sntrp. 

3End  ptt  %  ant'toer  further  a£  clear,  tljat  t|<e  %utp  find  firjl  thi^  fecosid 
fine  to  tlje  ^ffue  of  the  I^ugband  and  the  Wilt  in  fpecial  €ail.  ^Ind  that 
bp  f  o?ce  taftcrecf  and  of  the  £tat.  of  ¥&zg,  tljcp  tbcre  feifed  acco?dingIp. 
*But  then  thep  proceeded  further,  and  fap,  that  thep  tocre  both  in  actuaf  ^of* 
feiTion  of  the  Hand.  |j5ota  the  actual  $ofteulon,  tohich  impo?t^  dgntrp  of  the 
husband,  muji  be  acco?ding  to  the  <£flate,  tohich  i0  inure  and  inOMfibfe 
5eaith  big  fflil£t  tohic|)  ig  the  Uleafon  alfo  of  the  entire  Remittee  to  the  $110* 

band 
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<§>o  tfjen  it  append  plainly  bp  tfie  i^crDict  tfiat  there  toas  actual  <gntrp  bP, 
anD  fo?  tfje  Wife.,  iu^icg  manes  an  £nD  of  tfiat  Objection. 

3ts  toifie  fcconD  Cmjrction  it  i^s  alfo  true,  tfiat  bp  the  fine  of  the  $ut>  «co-  '39-a.Mo.ag. 
fianD  alone,  the  Entail  to  the  3fffues  ijsf  finallp  ano  tofalip  barreD  i  3finD  fo  a' 

are  tfieCafeS  18  EHz.  Dver  391  8C269.  anti  Beaum.  Cafe.  3inD  fo  alfo  and  upon 
tfje  fame  fieafon  is  16  Eliz.  Dyer  3  32.  Attainder  of  Creafon  of  the  f  atfier  fo?s 
feitstfie  SanDS  againff  tfie  3?ffues,  iofitcfi  arc  grounDeD  upon  tfie  fo?ce  of  9co..+oa. 
tfie  ftetter  ana  leaning  of  the  Stat  4  H.  7.  &  32  H.  8.  anD  the  Stat,  of  Crca* 
fons,  26  H.  8.  13. 

23ut  pet  31  anftuerj  Cfiat  the  <£ntail,  tafiicfi  is  barreD  to  tfie  %$&$,  pet 
remains,  nottottpanDing  this  fine  to  tfie  *©ife  in  ftigfit,  as  to  fier  felf,  ana 
to  all  <£ftatcS  anD  UlemainDerS  DepenDing  upon  it,  anD  to  all  tfie  conferment 
teg  of  benefit  to  fier  felf,  anD  to  otfiers  op  fier  ag  long  as  (he  libes,  as  am* 
pfp  anD  hcneficiallp,  as  if  tfie  fine  DaD  not  been  lebieD. 

3CnD  tfjerefo?e  firlrtafte  Beaumond's  Cafe,  Co.  1.  9.  140.  tafiicfi  mas,  tfiat  cr.5car.475, 
John  Beaumond  anD  his  t©ife  being  feifeD  in  fpecial  Cail,  memainDer  to  John  9  Co- '•>■'• a- b- 
Beaumond  in  fee,  fie  alone  lebieD  a  fine  to  E.  6.  in  fee,  tafiicfi  <£(tate  came 
to  tfie  <£arl  of  Huntington  in  fee.  Beaumond  fiading  3Iflue,  DieD,  Jug  Wife 
entreD ;  tfie  <£arl  of  Huntington  confirmeD  tfie  <£ffate  in  tfie  Wife,  habendum 
to  ger  anD  tfie  l^eirsof  the  25oDp  of  fier  anD  fier  J^usbanD:  AnD  it  mas  ru* 
leD  tfiat  tfie  Confirmation  ta?ougfit  notfiing,  becaufe  (he  fiaD  as  great  an  €* 
flate  Before.  AnD  alfo  tfie  Sfflues  coulD  not  be  maDe  tnfieritabfe,  tofiich  mere 
before  batreD  bp  tfietc  f atfiec's  fine,  anD  tfie  <£ffate  Cail  as  againft  tfiem 
latotullp  giben  to  another*  AnD  it  mas  further  refolbeD  bp  map  of  Ad*  9C0.  i4i.  a. 
mittance,  tfiat  if  tfje  ftemainDer  in  fee  fiaD  not  been  to  Beaumond  fitmfelf, 
but  to  a  Stranger,  tfie  dBntrp  of  tfie  Wife  fiaD  reffo?eD  tfjat  jUcmainDet  to 
tfje  Stranger,  anD  fiaD  left  notfiing  in  tfie  Cognifee,  but -a  meer  pombilitp,  fo 
(fie  fiatfi  tfie  Cail,  not  onlp  fo?  fiec  felf,  but  to  tfie  25enefit  anD  beneficial  to 
otfiec  (filiated  grotoing  out  of  one  moot  mitfi  fii-gf.  SfinD  pet  During  tfie  Sife 
of  Beaumond,  tfie<£ntail  fiaD  been  barreD,  anD  all  fiaD  been  in  tfie  Cognifee, 
anD  tfie  t©ifc  fiaD  fiaD  notfiing  but  a  pombilitp  via  verfa. 

$om  it  ig  plain  anD  mufi  be  confefieD,  tfiat  tfie  fiemittct  in  tfiig  Cafe  ig 
to  all  $urpofeg  ag  effeaual,  not  onlp  to  the  i^ife;  but  to  tfie  jUem.  anD  <&* 
fiate^  DcpenDitiff,  a^  mag  tfie  <!2ntrp  in  Beaumond's  Cafe,  fo?  Seinittec  ig 
ag  an  €ntrp  in  %a\o,  tfie  %am  changing  tfie  deflate  ag  an  Cnttp,  if  it  eoulo 
be  fiaD,  (houlD, 

lloto  becaufe  tfie  Statute  of  H.  7.  anD  efpeciallp  32  H.  8.  fiatfi  maDe  a  mo?e  sut.  «ti.  ;■  &  n  h. 
abfolute  ^ubjettion  of  <£ntoite  ttx  tfiiug  toitg  ^?oclamationiS  tfian  tfie  Com.  %£S&  S8SS 
mon  Sam  DiD  fince  tfie  Statute  of  Donis  conditionalibus,  anD  tfiat  tfie  £tat.  Emails. 
anD  tfie  aftepafit.  upon  tfiem,  togetficr  tattfi  tfie  otfiec  ,§>tat.  of  it  H.7.of3£if*  Poft»l-  8Co.78.». 
continuance  of  ^ointureg  in  €ail,  fiabe  inDuceDmonp  intricacies,  $3crplcri» 
tug,  anD  appearing  Contrarieties,  let  uS  in  fome2©eafuce  clear  thatSearn* 
iug,  tfiat  toe  map  fee  a  Wap  tfj?ougfi  it  upon  all  #ccafionS. 

%t  fiatfi  been  a  £tt!c  tfjat  fiatfi  DeffrcpeD  perpetuities,  t|at  an  (gflatecan^ 
not  be  maDe  to  ceafc  fo?  a  €tme,  anD  t|en  to  rife  again  o?  to  ceafe,  as  to  one 
^crfon,  anD  fiabc  25eing  to  anotfier,  0?  to  Dep?ibe  a  Cenant  in€ail  bp  Con? 
bition  0?  limitation  of  $omer  of  Alienation,  bp  fine  0?  Common  iSccotoerp: 
get  in  tfiefe  joints  tljefc  ^»tat.  fiabc  inDttceD  all  tfiefe  Singularities  into 
cSntails.    3HnD  tfiercfo?e  at  tfiiS  ©ap, 

1.  firfic,  3J!nig(rate  Cail  map  ceafe  fo?  a  Cimc,  anb  pet  rife  again,  anD 
map  ceafc  to  one  ^erfon,  anD  be  in  f  o?cc  &  efle  to  anotfier. 

2.  SeconDlp.  3Hna£fiateinCail  map  be  in  it  felf  per  feet,  anD  map  be  alien* 
cD,  anD  pet  cannot  DefcenD,  tfiou0fi  there  be  SlffueS  of  tfie  Cmtail. 

3.  CfiirDlp,  %n  <£ntail  map  DefcenD  anD  cannot  be  aliened. 

4.  Safilp,  3fin  Entail  map  be  full,  anD  pet  can  neither  DefcenD,  hoc  be 
aliencD. 

3tlfo  ag  to  tfie  fieff,  Beaumond's  Cafe  is  fo,  that  tfie  J^USbanD'S  fine  alone  Tothefirfti 
binDS  the  Entail,  fo  as  During  fiis  life  all  tS  Siben  atoap,   and  there  ig  no? 
thing  left  but  a  nicer  pombilitp.  €fiat  if  tfie  J©ife  furbibe,  (he  Ifiall  be  again 
upon  her  iieentrp  tenant  in  Cail  in  State  as  brfojc;  fo  it  is  ceafeD  fo?  tfiat  Dy.  m.b. 
Cime,  anD  tfyeSifae  barreD ;  but  as  to  tfie  Wife,  if  (fie  furbiDe,  tfie  tofiole 
Cail  rebibes  anD  is  te(lo?eD  to  fier, 
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to  rhe  second.  jf02  tfje  2;  fee  Archer's  Cafe  judged  20  Eliz.  in  tfje  Common  $lea0,  tfjat  if 

?>o7t0,9raMoC,u7,>'  t8e  43?andf  atfjer  bp Cenant in €ail,  and  ttje  f  atfjer  diffeife  Dim,  and  lebp  a 

-?i.'  lones  ,5      *    f  ine,  auD  ttjni  ttje  4&*anOfattjer  die,  and  alfo  tfje  f  atfjer,  t&at  tbe  jbtm  3ffTue 

in  Cail  (ball  be  barred*    3fino  tfje  fame  31  tjolb,  if  tfje  f  atfjer  fjad  letoteti  ttji£ 

fine  toitfjout  difleifing  fjte  <JB?aiidfattjer,  o?  if  fje  Bod  died  befoje  tfje43?anb* 

fatftcr ;  fo?  tfjougfj  tge  &on  ffjould  claim  as-  ^eic  in  Cail  to  tfje  <0?andfatljer 

ajtf  laft  fcifed  op  tfje  Entail,  pet  fje  mud  claim  a*  $e«  in  25Ioob  bp  tfje  fa* 

tfjer,  anb  fo  falttf  ptainlp  toitfjin  tfce  wstofr$  ag  i^eic  of  ttje  $erfon  tftat  Ie* 

bieo  tfje  fine,  anb  claiming  onlp  ftp  an  <£ntail  raabe  to  ttje  3fiuceflo?  of  Dim 

t^at  IctoicD  t|jc  jrine* 

1  cr  «♦  h,  mo        38nd  i  bold,  tfjat  if  Cenant  in  Cail  babe  giffue  tfj?ee  £ans?,  anb  tfje  frcond 

tn.iona'14. 1  cr!    £on  lebp  a  fine  toittj  |&?oclamation$  in  ttje  Jtifc  of  fjM  f  atfjer  taijo  die$, 

4«-paJ3*.  JH.M+.  t^  f^fln  not  |,ar  tf}e  elder  23?otfjer :  95ut  if  tfje  elder  Die  toitfjout  Sfluc  i„ 

tfje  2ife  of  ttje  f  atfjer,  tfje  Second  (ball  be  barred  s  Snd  if  ttje  €lder  toitfjout 

SflTne  after  ttje  ©eattj  of  tlje  f  atfjer,  fo  a£  tfje  €lder  tjad  ttje  totjole  Cail,  pet 

if  toe  fecond  0?  tjijS  3J(fuc  futbibc  anb  tfjen  bie,  it  ujall  bar  tfje  pounger  (fo?  be 

i#  plainlp  toitfjin  ttje  J©o?d$;  a*  toell  as*  ttje  feconb  tfjat  lebieb  tfje  fine. 

Cfjc  Wo?d£  of  tfje  j&tat.  of  32  H.  8.  are,  CSat  a  fine  lebieb  of  Standi  in  anp 

toife  entaileb  to  tge  Conufo?,  0?  anp  of  iji£  3&nccmn£,  ffjall  be  a  bar  againi? 

tfje  ©erron  anb  fji£  £eir£,  claiming  onlp  6p  f  o?ce  of  fucrj  Entail  anp  ©oubr, 

kc.    £0  tfje  fine  Dottj  bar  f  drjf  of  tfje  €ntaii  in  manp  €afe^  tbfjetc  tfje  Co* 

nufo*  cannot  gibe  tfje  tland  becaufe  ty  fjatfj  it  not. 

Lut.  sea.  708  Sflnd  tfjcrefo?e  %  matcb  it  mirf)  ttje  care  upon  Weftm.  1.  de  Donis.    €fjep  to 

ibfjom  tfje  Hand  to ■-.»  gioen  (ball  tjabe  no  Corner  to  alien,  but  ttjat  it  fbalf 

remain  to  tfje  3[flue.    i^oto  fee  Littl.  Cafe,  fo.  160.  ;8  E. ;.  21.  9  E.  3. 16,  &c» 

<Cfjat  if  tenant  in  €ail  bobe  ghfue  tti^ee  ^on^  and  ^Dtfcontinue,  anb  tfje 

middle  ^>on  reteafe  and  bind  tjim  and  bi£  $eir$  to  Warrantp,  and  tfje  mid? 

ble  j&on  die^f,  and  tfjen  tfje  f  attjer  tit* ;  €«i$  i©arrantp  i$  collateral  to  tfje 

elder,  and  lineal  to  the  pounger,  becaufe  Dp  poffibtlitp  fje  migfjt  fjabe  claim? 

cd  from  fjim  of  ttjat  Entail,  anb  fo  toitfjin  tfje  ^"tent,  not  tge  Hetter  of  tfje 

Sato,  as?  fjere  jt  i#; 

j»o  cfiijBE  Hand  noto  cannot  befcenb  unto  tfje  ^ctt$  in  Archer's  Cafe,  fto  re» 

turn  to  tfjat  cafe)  became  tfje  ©efcent  irf  ffopt  and  ttrangled :  get  %  fjolb  it 

clear,  tfjat  tfje  ^andfat|Ct  after  tfje  fine  lebied  map  fjimfelf  alien :    f  0?, 

a*  it  mere  againfi  ]Heafon,-  fo  tfje  Statute  fjatfj  no  Letter  to  bar  fjig  Ulncef? 

'  to^9  but  hip  f$( ir&  onlp  tfjat  lebied  tfje  fine,  fo  no  &abing  i£  needful. 

iCr.4!MCro.  60$     Sllnd  tfjerefo:e  in  Archer's  Cafe,  if  after  tfje  fine  iebied  bp  tfje  f  atfjer,  tfje 

£nf  Yei3,m°oc0a'  43?andfatfjer  tjad  made  a  feoffment  ta  a  Stranger,  pea,  ojbut  a  bargain  anb 

j4j.saund.261      '  J>a!e  in  fee,  and  fjad  died,  tfjt^  "Bargainee  ujould  fjabe  botfj   fjolden  tfje 

Hutc.  84. 1  cr.  43J.     Sand  gainit  tfje  giffue  in  Cail  j  (f  02  tfjep  are  barred,  and  tfjeir  Migfjt  ertinfl: 

bp  tfje  fine;  and  fo  tfje  #tat.of  Weft. 2.  fet  foofe  not  to  tfje  Hieberffon)  and 

againR  tfje  f atfjer'tf  €omi  ?  e,  fo?  tfje  fine  in  ttji$  Cafe  dotfj  but  ertinguiflfj 

tfje  €ait,  but  cannot  gibe  it  Bp  fjitf  Conbcpance  flint  pad  not  fo  mucfj  ag 

ISigfjt  02  a  ^oflibtlitp,  ttjougfj  tfjere  mere  a  $offibilitp.    ^.0  tfje  &tat.  Icabr g. 

Co -l.177.  •.»»•.    tfje  f02tn  and  €ffc(tof  tfje  fine  (a$  to  all  ^urporejef  anb  #erfontf,  but  tfje 

9ffT«esf  in  €ail)  to  tfjeo?binarpl9u!ej{  of  Soto,  tofjereof  one  ijf,  €fjat  a  Con* 

bepance  to  one  bp  fjim,  tfjat  fjatfj  hat  a  nafteb  ftigljt  0?  pombilitp,  too^fi^  bp 

tfje  ertinguifbing  of  it  in  tlje  ^ojfeffton,  &.  Moyle  Finche's  Cafe,Co.  lib.  6.  70.  a. 

,Co  g§  £>q  if  tfje  f  atber'sr  Conufee  toill  claim,  tfje  otber  ffjall  fap,  Partes  finis  nihil, 

&c.    3lf  tfje  3Iu"ue  in  €ail  toil!  claim,   |e  tijall  $lia  tfje  fine  toitfj  a  Que 

eftat.  tfjough  it  be  faift  tofjicfj  tfje  otfjer  ffjall  not  denp,  but  mud  anftoer  tfje 

To  a*  third;         ^ine>  an&  partes  finis  nihil,  &c.  ifl  no  |5lea  fo?  an  S(f«e  in  €ail,  fo?  fje  ijef  a 

^?ibp. 

9L0  to  tfje  tfjirb  Cafe,  tlje  ^tat.  of  11H.  7.  maftetf  tt  ajr  ijef  ^Sir  George 

Brown's  Cafe,  Co  lib.  3.  fo.  yo.  b.  Bridges  and  fjig  iEife  <CenanW  in  fpec.  €ail 

sCsLiiaa  oE  *&  #?obifion  of  cfie  C^UjJband  toitfjin  tfje  Statute  of  1 1  H.7.  rem.  to  Bridges 

in  fee,  fj^d  Sffue  Anthony  Bridges,  and  died ;   Anthony  Iebietf  a  fine  to 

Brown,  and  tfjen  tfje  ffl&otfjer  made  a  ©ifcontinuance,  Brown  map  enter,  not 

bptfje  3$ombiIifp  of  fjijer  ^fiate  arifing  out  of  tfje  Entail,  (fo?  fje  could  not 

_ .      _  ,j  fjabe  an  Sfnterefi  in  tfjat,  br caufe  tfje  tofjole  Entail  tea*  attuaflp  toitfjout 

Yei.se1.cr.jac.17j.  c^anffe  jn  tfje  fflr}otfjer)  but  bp  tfje  fee^mple.    3finb  fo  alfo  i^f  Wimbifh  and 

Talboy's  Cafe;  fo  tfjen  tfje  €ail  cannot  be  alienated  bp  tfje  ar)otfjcr^?,  bp  Hea- 

fon  of  tfje  iletttaint  of  1 1  H.  7.  i^eitfjer  can  defcend  bp  lleafon  of  tfje  fine  Bp 

tbe  3ItTue  in  Cail  in  fjet  Jtife. 
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2£gto  tfje  four  anD  lafir,  one  map  be  fcifea  of  a  perfect  sgfiate  in  <Zai\,  an6 
pet  the  fame  can  neither  be  alieneo  no?  acfcenb,  ajS  in  tlje  Cafe  at  23ar,  ana 
in  Beaumond's  .    ,  . 

3ft  cannot  aefcena  to  the  SKTucS  from  the  Smother,  though  the  tohole  <£ffate  9C0.  i^.b. 
€ail  be  in  ton,  becaufc  tijep  toere  barrcb  bp  the  father's  fine  befo?e;  3fc 
cannot  be  alieneD  bp  tlic  (Knife,  becaufe  alfo  it  toa.3    aliened  befo:e  bp  tlje 
i^ujSbana  in  a  £o?r  obltQiielp. 

f  0?  though  it  be  true,  that  tohen  the  $u$&anb  hath  lebiea  a  fine,  anb  bie, 
ana  his  2©ife  enter,  the  <£ffate  ijS  tohollp  in  her,  fo  the  the  Alienee  hath  no 
©art  of  the  <£ffate*€ail  in  him,  no?  anp  Cllate  beribea  out  of  it,  but  it  i£E 
tohollp  ebiaeb.  £0  that  if  there  be  no  Sffue  of  the  €ntail,  t|je i^ugbanag 
Conufee  hath  fofl  tge  €flfate  fo?  eber;  (pet  if  there  be  3((Tue  in  <€atl  at  tfje 
©rath  of  t&eH&ife,  tlje^ftate  of  the  Conufee  (hall  rife  again  fofoon  a$  fljeiJ00"^1-  iRoReP- 
bie£,  bp  f  o?ce  of  the  ^U0banb'g  fine,  ana  that  ipfo  fa<5to  toithout  <£ntrp,  ag  49°'  +  Lc  S7' M*' 
upon  a  €eflb?  of  the  f©ife'£  <£fiate,  line  unto  Chudleigh's  Cafe,  of  contingent 
Bl'es  ariftng  ana  falling,  tofjerc  t'tjere  ig  no  3£ifturbance  to  the  pofleflion. 

£0  tohen  the  3©ife  enters  upon  the  Conufee,  that  tohich  toajj  in  him  ag  a 
bafe  fee?fimpIe,fo  long  ag  the<£ntatllafiea,  ig  noto  in  the  i©ife  a  perfect  €n^ 
tail  again,  but  to  enaure  onlp  auring  the  Hife  of  the  i©ife,  ana  then  to  re* 
turn  again  to  the  Conufee,  fo  long  ag  there  ffiall  be  Sttueg.  £0  then  the 
Cafe  ig,  that  the  Sntail  remains  in  the  3©ife  remitteb,  but  neither  to  be 
alieneb  no?  befce  nb,  tohich  are  "Jneiaentg  infepatablc,  but  bp  3£ct  of  $arlia* 
ntent:  £0  ©ean  ana  Chapter^  Ijabe  a  f  ee^ffmple  to  retain  ana  go  in  &uccef- 
Son,  but  not  to  alien.  25ut  noto  to  all  other  $urpofe£  the  Entail  abiaetf, 
ana  ig  in  the  Witt  in  the  fame  eftate  ag  it  toass  before. 

f  0?  firff,  Chough  the  3[ffue  be  bifinheriteb,  fo  ag  it  ig  all  one  to  theCail  ag 
if  there  toere  no  31ff«e,  pet  (he  ijs  no  tenant  puis  poffibiliry,  0?  in  that 
degree,  ag  it  i)3  refolbeb  in  Beaumond's  Cafe. 

3Mfo  fijemap  mane  Heafeg  fo?  tb?ee  Hibeg,  unaectbe  oia  Sent,  $u  acco?b*  *cr.ss8. 
ing  to  the  Statute,  anb  it  (hall  neither  be  f  o?feiture  no?  ^continuance,  ag 
it  ig  alfo  obferbea  there. 

%  hola  it  alfo  clear,  that  in  this?  Cafe  of  Remitter,  ana  in  the  Cafe  of  <£n- 
trp  of  the  3©ife,  aj3  in  Beaumond's  Cafe,  fbe  fljall  not  onlp  become  €enant  in 
Cail  (as*  %  babe  faia)  but  her  €ntrp  ana  Remitter  (ball  alfo  remit  all  fte? 
matnaerg  ana  ilebcrGong  that toere  Oepenaing upon he reflate,  that  are  other* 
toife  bouna,  tohich  ig  alfo  refolbea  in  the  tegument  of  Beaum.  Cafe. 

€hereto?c  put  the  Cafe,  that  Sana  be  fpeciallp  entailea  to  A.  ana  big  V&ife, 
the  ftcmainaec  to  B.  in  €ail,  the  ftemainaer  to  C.  in  fee,  ana  A.  the  i^ugbana 
lebieg  a  fine  alone  to  D.  in  fee,  ana  aie0,  Icabing  Affile ;  the  3©ife  cnterjf, 
flje  ig  in  of  her  <£ftate  in  €ai!,  ana  her  <£ntrp  alfo  remits  B.  ana  C.  to  their  '  l*-w-«'«" 
feberal  Uemainacrj9f,ana  hath  put  D.  out  of  hi0  tohole  <S|Iate.5lliia  thcrefo?e^ 
am  clear  of  Opinion,  that  the  i©ife  in  that  Cafe  map  fuffer  a  common  JHeco* 
berp  againfl  her  felf  ag  €enaut  in  €ail,anabouchthe  common  Vouchee,  ana  zRo-r.^us. 
that  ttjall  bar  the  oia  ^emainaer$s  of  B.  ana  C.  fo?  the  cannot  be  faia  to  be  eins  1  Co- 13S>- a- 
d'autre  eftate  at  all,  much  lefSS  to  them. 

2llnD  pet  it  ig  a  rare  Cafe,  that  a  common  Secobcrp  againff  the  €enant  in  « Le-  w-"'- 
€ail  ffiall  bar  the  Jjemainber,  ana  not  bar  the  <£ntail :  f  0?  here  the  <£ntaii 
(that  ig,  the  STfTac^r  of  the  Entail)  toere  borreb  befoje  bp  the  f  ine  •  but  pet 
it  map  be  trulp  faia,  that  the  Entail  ig  barreb  bp  the  ftecoberp,  becaufe  the 
3©tfe  boig  feifea  of  the  tohole  dSntail  tohich  toag  fo  barreb,  anb  the  Remain  • 
aer^  are  then  brpenaing  immeaiatelp  upon  it. 

25ut  tohat  fhall  be  the  Effect  of  that  Secoberp  after  the  ^eath  of  the  Mlife 
againff  D.  to  tohom  the  I^ugbana  alone  iebiea  the  fine,  %  toill  fpeoft  here* 
after. 

%l  the  3©ifc,  after  fuch  common  JUccoberpJpaflea  againfi  her,  bie,  leabing 
SlTue  bp  her  ^UjSbana,  noto  D.  ig  tohatoe  the  Sana  (ag  bath  been  faia;  nei* 
ther  can  the  Kecobecp  haa  againfi  her  hurt  him;  fo?  ag  to  him  (be  boag  einsde 
autre  eftate,  ana  therefo?c  the  ©alue  cannot  come  to  him.  3Cna  if  (be  haa  come 
in  ag  a  ©ouchce,  pet  it  coula  not  habe  hurt  D.  fo?  hi£  €ftate  ana  hertf  nebec 
fiooa  together,  no?  haa  SDepenaanee  the  one  upon  the  other.  3finD  he  haa  Ijijj 
<gfiate  aibiaea  from  her^,  ana  bp  conttarp  st^eang,  though  both  out  of  the 
Hoot  of  the  entail. 

LI  2  ^rfte 


Duncombe  verf. , 


260  Wingfield. 


Plo.  114.  b. 


t.  Great  Point.  €gc  nevt  <£uc(iion  i£,  tahing  tge  Cafe  tgat  tge  Busband  and  Wife  icere 

remitted  to  tge  firft  a2ffate  in  Call,  and  tgat  bp  ConrcQUcncc  Sufan  Andrews 
an?*  tgereii  in  fiemaindcrtf  tuerc  aifa  rcmitteD  (a. it  3(  gade  golden,)  tagen  tge 
Wiife  meg  leading  ger  $u0banD  tgat  ttfa£  bound  bp  rti.a  n'mn  fine,  tugat 
nofrt  feg  become  of  tgofe  iiemaindcrg  if 

3Hno  upon  tgat  Siam  of  dear  Opinion,  tgat  nofeJ  tgcfc  &cniaiuorr0  to  Sufan 
Andrews  ana  Duncombe,  tgat  falcre  Up  tge  Remittee  of  tge  SESift  maOe  actual 
35cmaindcr0,  are  6p  ger  ©eat!)  diuodged  and  turned  into  £5tggt.$,  a<s  tgcp 
tscre  ftp  tlje  fine,  and  ffjould  Hill  gade  been,  if  tp  mite  gad  not  been  res 
mittcd  02  centred  in  tge  lifcc  Cafe,  thereof  tge  Beaton  10  plain. 

f 02  tge  $  ttsband  bu  gig  fine  gabe  and  gad  Rafter  to  aide  tge  tugole  <£* 
fiate  in  <€atl,  as  to  gimfclf  and  tlje  SIffues  in  Cail ;  but  gc  gad  no  $otocr  to 
p?ejudice  tge  COifc,  fo  fge  ijgf  onlp  faded  and  tge  Cjiatc  fo?  tjee  fafee  •  and  fa 
mucg  tit  concerns  ger  and  otgers,  tgat  fijould  not  claim  under  tge  i^ujJband 
0?  tge  SfTucg  (it  tge  Hand  gad  come  to  tgem)  of  tagicfj  ^ojt  tftefe  ftemain* 
ders  are ,  fo  tgat  nota  foe  is  reinobed  bp  *©eatb  0?  otgcr&iife,  tgat  €ffate 
tgat  £aa£  p^cfeeded  fo?  ger  onlp  ceafctg,  and  tge  Hand  return^  to  tge  former 
Current  and  &tatc  tgat  toag  raifed  bp  tge  fine  to  tge  Alienee,  and  fo  bp 
Confctjucnce  tge  JSemainderg  tafjictj  tuere  temittcd  onlp  out  of  J^eceffitp,  be* 
caufe  tfteir  fundamental  deflate  toa£  remitted,  muff  fail  together  tatg  it, 
fo?  tlje  old  Clemaindcr  cannot  depend  and  be  joined  to  tge  nct»  €jlatc,  tai)icf| 
iaag  and  is:  a  f  ee^mplc.  3ft  Remitter  cannot  be  but  talje n  tge  f  m  gold  lit 
^afleflion  and  tge  0iggt  meet;  and  tgercfo?e  Littl.  fol.  in-  puts  it,  tgat  if 
tge  husband  difcontinue  tge  fE9Sife,jEF  Sand,  and  tone  an  opiate  to  gimfclf 
fo?  Sift,  tge  Remainder  to  gig  Wite,  fgc  ig  not  remitted  till  tge  tainindee 
fall.  2Sp  tge  fame  fteafon  in  tgig  Cafe,  tlje  Remitter  goldg  no  longer,  togen 
tge  ffioflTcOinn  and  jUiggtpart. 

^Ind  nolxi  %  fap  (tge  husband  furbidins  tge  Mife)  tlje  €ffate  i.sf  ipfo  fa&o 
ad)udpd  in  gim  acco2diniS  to  the  dilate  of  tge  neto  fine,  and  not  accozdtns 
to  tge  fo?mer  Entail,  tagicg  gegad  giden  atoap  and  barred  bp  f)i£  fine: 
3find  nota  it  ig  all  one,  a^  if  tge  Wife  in  tgte  Cafe  gad  nedcr  tetn  remitted, 
o?gad  neder  entred  after  tge  ^usiband'^  fine,  in  togicg  Cafe  tge  Hemain? 
der^  could  neder  gade  been  remitted,  0?  a$f  if  tge  Sand  gad  been  giden  iaitg 
liftc  iSemainder^  to  tge  $u£band  alone  in  fpecial  €ail^  and  fo  tge  Remain? 
der^f  tfjat  tflere  before  during  tlje  Remitter  in  effe  are  notn  turned  into  HSiggtg 
of  fiemainMrtf  onlp.  25ut  if  on  tge  otger  J>ide  tge  ^usSband  in  tgisf  Care 
gad  died  fitff,  and  ttiitgout  StTue,  (tgen  gad  tge  fccmaindcnJ  continued  re* 
initted,  becaufc  tgerc  fftould  fiade  been  no  ^interpolation  of  tge  netu  <effate 
bettueen  tfie  ffiSHifc  and  tge  Ueiii.  a^  in  tgf  Cafe  in  OSiuejiion  there  i0. 

«©ut  of  tgig  ^ifcourfe  appear^  tge  difference  bettOeen  tge  Cafe  Cnce  tge 
Statute,  and  Littleton';?  Cafe,  ttijicg  id  tge  line,  before  tge  Mat.  Littl.  fol. 
if  1.  faitg,  €gat  if  tland  be  giden  to  tge  fuiBfband  and  mttt  in  fpecial  Cai!, 
and  tge  l|uiSband  alien  it  Bp  fine,  and  tafte  an€(late  again  to  gim  and  lji£ 
ISSifc,  tgat  tgi£  i^  a  Remitter  to  tgem  botb,  becaufe  rgcp  arc  one  Perfon, 
and  tge  <£jiate  i&  indidiftble.  I^ota  to  fee  goto  far  tgis"  dcrp  Cafe  ig  tge  fame 
in  £at»  fince  tge  jfttat.  (a*  before)  and  togere  it  differ^,  ano  upon  tagatfiea^ 
fon. 

SI  agree,  tgat  in  tge  Cafe  in  <©ue|!ion,  tge  <2ffate  refumed  to  tge  $u#fian& 
and  Wifc,iiid  remit  tgem  bctg  a^  at  tlje  Common  UabJi  fo?  tge  Wife  and  gcr 
€ftate  (ag  to  Ikr)  i^  tge  fame  tgat  \aa0  at  tge  Common  Sam,  no  ixtap  fur* 
tger  prejudiced  bv  gee  !))ugBand'£  fine  j  and  tgerefo?e  fince  flje  i0  remitted, 
ger  husband  mufl  alfo  be  remitted  taitg  Sjrr  and  fo?  ger,  upon  Litt.  Hcafon* 

95ut  togereajr  in  Littleton's  Cafe  tge  Remitter  \sa0  total  to  tge  tefjoie  €n^ 
tail,  a£  tocll  fo?  tge  SKfueitf  &0  fo?  tge  fartie^  tfiemfelde^,  and  fo  did  togel* 
Ip  abolifg  tge  tohole  uete  <Sltnte,  ajtf  to?tiou^  and  to?ongful :  ^otD  tge  If  u^> 
bond'#  fine  and  ncbJ'gftate  upon  it  tfla^  not  utterlp  aboli^rb,  but  inter* 
ruptcd  onlp  bp  tge  Wife  anir-fo:  ger.  and  i$  riggtful  and  hoc  to?tion.j?  a- 
gainfi  giMelf,  and  %\0  %$m$i  a0  being  Warranted  bp  a  Statute  Safe. 

|3ote   Cgattge  ipu^bandV  fine  at  tge  Common  lato  did  bind  gimfclf  a.^ 

ftronglp  during  gi£  otun  Sift  a^  gisf  fine,  t»itg  #?odamatfon^  noto,  and 
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pet  fjc  mag  remitted  againff  it,  6p  i*cafo:t  of  tji$  eSTifc'g  ilemitrer,  IMficfj 
lt>a^  to  ttse  inhale  €fiate  in  <<EaiS  to  a!!  purposes?,  and  fa  he  is'  nom  r&tirtta* 
61c  fojps  3©ifc,  and  tuitfj  fjcr  againff  fji£  fine,  aiitfj  J^ociauinticui-r,  fo  far 
as?  her  Remittee  cjrtcndg  flnce  tfje  d&tat.  and  no  further. 

'  3tnd  tfjcrefo?e  31  am  of  (©pinion,  tfjat  if  upon  fiicg  a  Csift,  a  Condition  »°co.a9.»-  m°>115 
lucre  annrjeed,  tfjat  tfje  husband  ffjoufd  not  lebp  a  fine  toiitu  ^adamati^  CoLlZ3 
ong  to  bar  fjia  ^(Tue*?  tftat  tftig  Condition  mete  bold,  and  pet  tge  iiftc  Con* 
dition  fjad  been  good  at  tfje  Common  lata. 

€fje  nert  point  is?,  fince  tfte  Remitter  ccafeth  Dp  t'tjc  ©catfj  of  tlje  miih,  s.  Great  Point. 
and  that  tfte  Semaindcrg  to  Sufan  Andrews  and  t|e  veil  nee  turned  into  Slight?, 
goto  nobJ  tftep  map  reliebe  tftemfelbeg  after  ttjc  ©catft  of  Mekon  tfje  i|jnf- 
band  mitftout  SIlTuc,  as  it  fall?  out  in  tfte  Cafe. 

3Tj£  to  tftig  $oint  SI  nauc  declared  mp  Opinion  bcfo?c,    ffjat  after  tfje 
®eatft  of  tf|e  Wife,*  the  Remittee  ccafed,  and tfte  Sand  returned  again  into 
tfte  4£ff  ate  paflcd  op  the  fecond  fine,  tofjicg  continues  During  the  life  of  the 
Ilugband,  and  mag  to  continue  as  long  as?  there  tuag  %f(iit,  if  there  bad 
been  anp;  fo?  till  then,  tftep  in  tfte  Remainder  bad  no  €it!e  to  Demand  tfte 
Hand;  but  noto  rof|en  Melcon  tfje  ij^ugband  died  bJitftout  3ffiue,  then  catnc 
the  Remainder  to  be  demandable,   and  then  Sufan  Andrews  did  enter  upon 
Wingfield  tfte  defendant,  claiming  under  tfte  husband,  and  maDc  the  Scafc 
to  Duncombe  tfje  plaintiff,  mtjiclj  %  gold  to  be  latoful.    3flno  %  hold  tfjig  <£i\z 
trp  of  Sufan  Andrews  to  be  latoful,  and  that  toitftout  «©ucfiion  •  fo?  tlje  2Bo?dg 
of  the  Sam  of  %-l  H.  8.  are  clear  and  certain  tljat  no  fine  bp  tlje  ©ugband  on- 
Ip  of  anp  Hand,  being  the  g[nfteritanre  fo?  freehold  of  the  2©ife,~u)an  in  onp 
Suifc  mane  anp  ©ifcontinuance,  o?  be  prejudicial  to  tljc  J©ife  o?  ^er  ^eir^,  oj 
to  fucb  a^  Qall  fiafce  eight,  bp  tbe  ©rati)  of  fuc&  i©ife  02  3©ibe^,  but 
tfiat  tfte  fame  IBifc  and  fter  ^eiriEf,  and  fucfj  oc&er  to   taftom  fucft  Sight 
ftaU  appertain  after  fter  ©eceafe,  ftjnll  and  map  latdfullp  enter  into  the  fame  • l  cr' 3aii 
^0  tfje  J©o;d^f  are  clear,  not  onfp  to  refieUe  tfje  ll^ife  and  fjec  ^rir£,  bur  alfo 
otfjer  i&trflnger^  that  babe  Sight  to  tfte  HanD  bp  0?  after  ftcr  ^eath.    3finD 
fo?  tfjat  ^urpofe  the  £tar.  put^  ttoo  Cafcjaf ;  one,  inhere  tfte  i©ife  hatft  an  &* 
fiatc  of  inheritance  either  feesOmple  0?  jfec^tail ;  tfje  other,  iafjerc  uje  hath 
but  a  jrrccftofD,  meaning  an  <£ftate  fo?  Eife  in  the  Sand  aliened. 

$oto  in  both  Cafe£  it  gibers  Sclief  bp  €ntrp  to  tfje  ^rir0  of  the  0itL 
bohich  can  be  but  in  Cafe  of  ^inheritance.  3find  tfjerefo?c  in  tfje  Cafe  of  free* 
hold  ^tcanger^in  Remainder  0?  Sebcrfion  mufi  necd^  be  relicbcd  under  the 
other  3©o?d;ef;,  ans  bp  the  fame  Seafon  upon  €ffareS  in  GLaiL 

%nH  ag  no  a^an  toill  doubt,  but  tfjat  if  tfte  3©ifc  enter  ftrlT,  it  ffjall  23ene* 
fit  thofc  in  flemainder^  affo,  though  tfte  Statute  ffjould  be  thought  to  be 
made  onlp  fo?  tfte  good  of  the  WiMcg  direalp;  fo  clearlp  ftm:  t!je3iao2d.rf  gifcc 
€ntrp,  that  i$  the  firff  €ntrp  as?  tocH  to  othcr.sr  as?  to  the  i©ibc£  and  tijeic 
^eirsf :  get  SI  am  of  (©pinion,  that  if  3®ifc  being  feifed  in  fee  after  fuel)  3S- 
iicnatian  of  the  ^u£band,  fhould  die  toithout  ^ctr,  that  the  So:d  bp  Cfcfjcat 
ujould  not  be  mtthin  the  ftcmcdp  of  thi5  Stature,  n^  %  ijdb  larelp  hi  tiie 
Cafe  Of  tfte  Eo?D  Stanhop's,  Quare  Imped. 

^om  lafflp,  touching  t!je  Common  Secoberp  mentioned  in  tfti£  JDerDict   3f  +  Gcat Point- 
hold  it  to  be  infufficientlp  found,  a^  there  i$  no  Seroberp  at  all.  ^Ind  tiicres 
fojc  obferbe,  that  after  the  feconb  fine  bp  Melcon  the  iBugbanD  alone,  Menfe 
Mich  44. E.  it  isf  found,  that  he  and  hi£  Mife  mere  fcifed  in  fpecial  €ail  mith 
tfte  nett)  Semaindcr^  ober  and  in  aaual  J^ojTcaion,-   and  that  14  Novem.  44 
Eliz.  the  Wile  died,  and  that  Melton  tfje  t?ue?band  continued  ftijj?  ^affeflicn 
and  majS  feifed  prout.&c.  3Ilnd  being  fo  fcifed,  1  Feb.  47  Eliz  bp  Sfndeuture  fo> 
fi^onep,  did  bargain  and  fell  tfte  Sand  unto  Curtis  and  Stephenfon,  and  tl)c ic 
?$m#,  and  tftere  fct  doton  tlje  Sfndcnrure  in  ha:c  verba :  GLo  fyxXic  and  to  hold 
to  them  and  their  $eir£,  taitft  a  cobenant  in  tfte  ©ccd,  that  a  Secoberp  fljould 
be  ftad  againlf  tftem  to  tlje  Ufc  of  George  Melton  and  ftijJi^cii^  but  uialie 
no  €bnc!ufion,    Cftat  Curtis  n.nd  Stephenfon  mere  fcifed  bp  fo?cc  of  that 
not  fo  mucft  o£  prout  Lex.    25ut  fijen  tfteri  find  that  one"  Colt   and  Hol- 
land,   23  Jan.  4?  Eliz.   Did   flic   0   &?tt  Of  dgntrp,    &c.    ogniulT   Curtis    and 
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Stephenfon,  then  3Tcnant£  of  the  5prcel|olD  of  t&e  ^jcmifcsf  ret.  oca.  pur.  ano 
thereupon  a  ilecoberp  paff  With  the  Voucher  of  George  Melton,  anb  tljat  the 
J>bcri|T  returned  <£rccution,  anb  that  bp  fo?ce  thereof,  Colt  and  Holland  Were 
feifeb  prout  lex  poftulat.  M>o  that  firfl  it  Wag  founb  that  Melton  Wa£  feifr 0  in 
$offemn  in  €ail  general,  anbfo  continueb  till  i  Feb  47  Eliz.  and  then  grants 
eft,  bargain's  anD  fold  t|jc  TLanh,  Which  bp  ti)c  H9o?b  of  <0?ant  will  not  pafs? 
Without  Hiberp,  neither  both,  it  implp  Hitocrp  a£  the  IBo?b  feoffment  would, 
ants  of  the  bargain  anD  ^ale  there  i0  no  Enrollment  founti,  neither  Dorlj 
the  3'urp  find  that  tljcp  Were  feifeb  ftp  fo?ce  of  tfiig  Conbepance. 

Curtis  cannot  be  taken  to  be  €enant  to  the  Bet oOcrpJo?  cither  it  muff  be  bp 
the  fpecial  Conbepance  menttoneb.,0?  bp  tbeSmplication  tunctenentem.'Bp  tlje 
fpecial  Conbepance  it  cannot  br,  becaufe  tlje  Enrollment  is  not  found ;  hhc 
unto  £ir  George  Brown's  Cafe,  ftJbtre  it  Wasf  founb  that  Anthony  Bridges  ie* 
3  Co. 86.  b.  ^if&  a  3?ine  Where  it  toajtf  taken  to  be  Without  $?otlamatian£,  though  it 

Were  otberWife  in  commmon  Sintcnt  anb  $?attife  •  fo?  otbertoife  tlje  3}urp 
muff  finD  in  this?  Cafe,  that  Melton  bib  bargain  anb  fell,  but  rijat  the 
T&ecb  Was?  not  inrolleb ;  anb  fa  in  the  other  Cafe  that  the  fine  toag  Witi> 
out  ^oclamation&Wbicb  Were  againft  ^enfe^to  enforce  a  3Iurp  to  finb  a  j]3e> 
garbc  of  that  that  is?  not  pjefumcb  cjreept  it  be  founb. 

3Mfo$ote,  no  €ouch  in  the  ©crbict  that  Curtis  Wag  feifeb  bp  f  o?re  of  the 
bargain  anb  J»ale,  no  not  fo  much  as?  prout  Lex,  &c. 

$oW  fc?  the  tunc  tenentem  fbcube£  that  the  Court  fhflll  not  intenb  iufjctf 
thep  founb  a  fpecial  a$can£  of  Cenancp,  that  he  Wag  €enant  bp  another 
f^can,  efpeciallp  bp  a  ©iffesfin)  a£  thi£  Verbid;  i£  founb  it  cannot  be,  oj 
at  feaft  it  cannot  be  effectual. 

€he  i©:it  of  €ntrp  Wag  b?OUgfit  23  Jan,  47  Eliz.  again!!  Curtis,  tunc  tenent. 
Ret.  era.  pur   Which  toaJf  3  Feb> 

$oW  it  i$  true,  that  if  he  Were  tenant  either  at  the  €ime  of  the  Writ 
'  purchafeb,  o?  at  the  Return  when  the  Hecoberp  poffeb,  it  hab  been  fttfficient; 
but  bp  toe  Serbia  it  i£  plain,  that  he  coulb  not  be  tenant  at  the  ©ap  of 
the  Writ  purcbafeb,  fo?  Melton  continueb  bi£  ^offeflton  till  1  Feb.  anb  if 
Curtis  fboulb  be  taken  to  babe  bifieifeb  Melton,  pet  (nice  Melton  i£  founb  fei; 
feb  1  Febr.  there  mull  be  a  J5e*entrp,  anb  fa  the  €enancp  laWfuIIp  biflolbcb 
befo?e  the  JSecoberp  paffeb. 

$oW  Where  it  ig  founb  that  Curtis  anb  Stephenfon  mere  €enant0  of  the 
frceholb,  at  the  €ime  of  the  Writ  of  €ntrp  purcbafeb,  that  appear^  to  the 
Court  falfe,  fo?  that  ma£  before  the  bargain  anb  ^ale,  till  which  €imc 
Melton  i$  founb  to  be  feifeb,  anb  no  other  Conbepance  founb  unto  them,  but 
bp  the  bargain  anb  ..Sale. 
am.  J4.«.  3  Srflnt  'Bat  a  ©erbitt  map  be  tafeen  ^  a  rcafonable  3(ntenbent,  as?  in 

Fulwood's  Cafe,  though  the  Gtto?bg  be  imperfea;.  25ut  that  muff  be  Where 
that  ^[ntenbment  ffanb^  upjight,  anb  nothing  in  the  ©erbitt  to  impugn  it, 
a$  t^ere  i0  in  tbte  Cafe  erp?eflp :  fo?  there  i£  plain  faltltp  anb  ftepugnancp 
in  thisf  ©erbitt,  one  $art  faping  that  Melton  continueb  tenant  till  1  Feb. 
the  other  $art  faping  that  Curtis  Wa0  €enant  23  Jan.  0?  elfe  bp  confeffing  anb 
aboibing  that  he  toag€enant  2?  Jan.  bp  ©iffeiOn,  anb  that  Melton  re^cntreb 
anb  Wast  feifeb  1  Feb.  f  0?  the  fcccoberp  toa^f  not  finiujeb  till  Cra.  pur.  mh"h  i£ 
3  Feb. 

3llIfo  3!  agree  that  tob**c  a  fpecial  ©erbitt  eonclubejs?  their  5^oubt  upon  fome 
fpecial  3&oint,  that  the  Court  (bail  boubt  of  no  mo?e,  but  allow  all  otbec 
Cr.car.n.  pointg,  though  there  be  fome  ©cfett,  a^t  in  Goodale's  Cafe,  Co.  lib.  j.  fol.  96. 

Where  the  3!utp  mabe  thiisf  ©oubt,  J©hether  the  ^apment  of  one  hunb?eb 
^ounbsi,  With  Agreement  to  babe  fome  $art  of  it  again,  Were  fufficient  up^ 
on  a  Condition  to  befeat  the  oEliate  of  a  Stranger,  €be  Court  rcgarbeb  not 
that  there  Wass  no  €itle  founb  for  the  ©artp  that  mabe  the  <£ntrp,  Whereup^ 
on  the  ^fiction  Wasf  b?oug|jt. 

Tint  here  the  5!urp  both  condube  upon  the  general,  ^bether  the  ©cfen^ 
bantg  <Sntrp  Were  latoful  0?  no,  Which  i£  all  one  a£  if  thep  hab  referreb  to 
the  Court  their  utrum,  Whether  the  ©cfenbant  were  guiltp  or  not,  Which  be* 
penb^  upon  all  $art£  of  tlje  Verdict  inbifferentlp,that  map  p?obe  htm  C*uil* 
tp  0?  not  <0uiltp, 

4  $ud 


Waterhoufe  &  Uxor  verf.  ?  , 


Saltmarfh 


i  Cr°-  6". 


3Bnd  it  ig  a  Dangerous  €fting  to  confirm  a  ©cidict  larger,  o?  otheruiife 
than  upon  a  futc  <0?ound,  fa?  it  fubjedtf  them  to  an  Attaint,  a£  in  tt>i0 
Cafe,  to  mafte  tftem  to  find  a£  it  iOere  a  perfect  itlecoderp  ana  perfca;€cnnni, 
tohicft  toitftout  43urftion  tften  meant  not  generally  and  at  large,  nut  du!p  6p 
this  bargain  and  ^ale,  ano  Bp  no  other  $?ean$. 

£o  upon  tfte  toftole  a^atcet,  %  toaa"  of  Opinion,  €hat  judgment  toajS  to 
fie  giden  fo?  the  fSIaintiff,  ano  To  toere  tfje  re(i  of  the  3[udge0  that  bad  fpofeen 
fiefoje  me  i  %nb  fo judgment  toag  given. 

15ut  tftep  hading  argued  Befo?e  me,  Bib  tahe  the  Kecoberp  to  fie  toeTI  enough 
found  upon  the  3@o?o  Tunc  Tenens,  not  obfertoing  all  the  #flrt£,  a£  %  noted 
fiefo?e. 

3Bnd  tftep  held  that  pet  tpe  fcecoberp  taa$  boid,  Beraufe  Melton  baas'  up  the 
Remitter  Carter  the  ©eatft  of  tfte  CBtfe  roitftout  SfTue)  out  tenant  in  €ail 
puens  poffibility,  and  To  within  the  Statute  of  14  Eliz.  of  feigned  ftecoOctic£ 
againff  €enant£  fo:  life  ©oucfter0. 

25ut  tafeing  the  Cafe  a£  31  hade  argued  it,  and  a<sf  %  hold  the  ttato  clear, 
Melton  toatf  neber  lefa*  than  €cnant  in  €ail :  f  trft,  Dp  the  fine  of  fti£  iDife 
and  ftimfelf ,  and  then  6p  his?  oton  fine  to  the  Wt  of  htmfclf  and  hi$  COifc 
again  in  the  fpecial  €ail,  the  Remainder  to  bimfelf  tn  general  €ail,  torjirft 
remitted  him  and  fti$  i©ifc  to  the  old  €ail  fpecial ;  toitft  the  old  lirmatndcr^ 
depending  upon  it  as?  long  as  the  Wife  lided:  'But  tohen  the  C&ife  oi;d 
then  the  old  €ail  and  the  &emainder$r  banifhed,  and  the  J^ujtfuand  Melton 
Became  Cenant  in  €ail  general  dp  W  latter  Hemahtder  raifed  dp  hte  oton 
fine,  and  fo  being  edet  €enant  in  €ail,  can  dp  no  0$ean£  be  djatun  toitnin 
the  Statute  of  32  H  8.  &  14  Eliz.  and  then  if  the  ftccoderp  toere  good  he 
come*  in  a  Voucher  of  all  fjig  Cities  in  Cail,  and  bind£  all  Uemarnoerg  W 
on  anp  of  the  <&ffate$,  tohkh  he  hao  at  anp  Ctme. 

25ut  of  tbte  $oint  %  fpafte  not  publitalp,  Becaufe  %  held  it  no  JSeeotoern 
ag  it  mas'  found :  23ut  Suffice  Hutton  odferding  mp  Courfe,  did  afrit  me  in 
pjibate  toftat  %  thought  of  the  Cafe,  admitting  the  Kecoderp  to  6e  good.  €a 
inftom  %  faid  a£  6cfo?e,  that  then  %  held  again)!  tftc  plaintiff. 

(341)  Waterhoufe  &  Uxor  verfas  Saltmarfh. 

Pafch.  17  Jac 

SK$  Edward  Waterhoufe  and  hi*  3©ife  toere  $laintiff£  in  the  £tarscfiante  w«  **  breakin? an 
Ber  againff  Saltmarfh,  andcr^heriff  of  Yorkfhire,  and  dtderjsf  hi^  25ai*  S^Sj  upon  prlvate 
"  hftg,  and  againfi  J.  Keeling.    €fte  Cafe,  and  thus?,  €&e  plaintiff  and  Po.i«i  Ant.  61. 
W  Keeling  mere  Bound  mith  David  Waterhoufe  ajf  §i0  J>uretie^,to  one  Coale  in  4Leo.4MCro.jxs. 
«'  400  L  fo?  the  JPapment  of  200 1.  tnhereupon  judgment  roa^  giden  agatnjl 
"  Keeling  ;  But  at  t§e  &uit  of  Keeling,  <erecution  toajS  fo?Bo?n  Bp  Coale,  to 
"  fee  if  anp  Contribution  could  fie  gotten  of  the  plaintiff,  fo?  David  Water- 
ft  houfe  ma£  25anftcupt;  But  at  Iaft  nothing  coming,  Coale  toofe  of  Keelyng 
"  270 1.  in  j&attgfattion  of  Sisf  ©eBt,  pet  dclidered  hiitf  23ond  into  the  $an& 
"  of  Keeling,  alloming  him  to  fue  it  againft  the  plaintiff.    311gain|l  Uihom 
"  Keeling  fent  to  Saltmarfh  a  Latitat,  and  toithal  a  Cap'  Utlegat'  btto^e  Siudg* 
"  ment  at  the  £uit  of  one  Bafil  a  Stranger,  toithout  M0  #?tditp  0?  the  %U 
«  Iotoanceof  the  Court,  0?  the  i^tng'jef  3&tto?tup,   to  the  €nd,  that  if' tftc 
«'  plaintiff  ueptfii^  Houfe,  tftep  might  B?eau  the  I^oufe,  and  fo  ferde  Botft  it 
"  and  the  Latitat.    €§e  Sheriff  thereupon  entred  tftc  I^oufe  in  the  awning,  the 
f  outer  ©00?  Being  open;  But  Being  bJitfttn  the  l^oufe  toith  fir  HBailiffsf,  fomc 
"  of  them  Being  Cteo^birOa*,  n)ut  tlje  ©00??  and  d?eto  their  d£>uia?b^,  and  p?e*  * Co  «■•• 
"  fentlp  he,  toitft  tmo  of  them  toith  their  &too?oa*  d?aton  ran  up  to  the  Cham* 
"  ber,  tohere  the  plaintiff  and  hi^  IBifc  torn  in  23ed  and  the  ®oo;tf  lochcana 
w  fenocbing  a  little,  toithout  telling  tohat  thep  tilere,  02  mherefo?e  thep  came 
"  B:abe  open  t{)e  ®oo?  and  toos  hiin,and  toon  SBond  fo?  ftijet  Appearance  upon  the 
'•  Latitat  and4os.fo?  fuing  outaSuperfed'  upon  the  ^lttlato.'p,  anitfo  dtfrdargi-d 

u  him 


« 


,  Cafely  verf,  ~?  Lancaftell  and  ?  Willis   verf,  ] 

264  Wefton.       S  Sidly.  S  Woodhoufe. 


tf  Sim,    anb  afrermarDtf  tpe  plaintiff  paio  01  gaPe  3H(Turaitfc  to  Keeling  fo? 

"  9°  '•  a»&  BaD  Bis  tfonif^  Botn  to  Coale  anb  t&e  Sheriff  DelioercD  up  unto 

j  co.9ib.  ff  ^     ^pon  a[j  t^  tjjg^ijuijf  vua^  fincD  200  I.  fo? ,tpe  unncceflarp  <©ut^ 

poft.269.  rage  anD  oierro?  of  tpi£  ^Lcccffcj  anD  fo?  not  Ggnifping  t0at  ijc  mag  <&f)erifT, 

tijat  rpe  ©00?  migfjt  ftatoc  Been  opencD  tDir&ottt  Violence,  out  efpeciallp  fo? 
Discharging  Ipe  plaintiff  upon  the  Capias  Uclegat';  anD  Keeling*  tfjougp  it 
tucrc  not  polDcn  a  ,^rar=€l)aniUcc  £aU,  tljar  he  Dio  fue  pig  f  elfofcu  <g>uretn 
fo?  Contribution,  in  tlje  $amc,  ana  Bp  tpe  Confent  of  tgc  Crebito?;  tpougp 
Be  fiimfclf  pah  fatisfico  in  a  &o?t  tf)e  ©e&t,  Becaufe  it  lnajef  a  jiifi  4$?ounD  of 
sEquitp,  that  rfjc  Sureties?  fhouID  Be  cquallp  cpargeD,  anD  it  ig  ro  jcommonlp 
ufeD  in  tpe line  Cafc£5  pet  pe  toag  fineo  jol.  fo?  ufina;  t[)e  ltins'0  5&?occf0 

Yeiv  28  Accord.  a»b  $?erogatiPe  mitpout  JHllarrant  of  Court,  o?|tartp  intereffeD,  pe  flimfelf 
gating  no  "jjntereft"  in  it,  But  up  ttjat  inDirett  tifteang  DefrauDing  the  plaintiff 
of  Big  StiBertp  of  defence  of  J^oufc,  againtt  Big  p?ipate  ®eBt. 

Ef«pe.  (  342  )  Cafely  verfus  Wefton. 

2  Cr.n2.jC0.  ji.  b  T?Zechiel  Wefton,  late  £&eri(T  of  Radnorfhire,  mag  fineD  at  tip!  &utt  of  Cafe- 
XL  Iy,  fo?  ipat  poping  a  Cap'  Utlegat'  after  3[uDgrnent  DeliPereD  unto  pirn 
againjt  one  Bradftiaw,  being  in  ©ietn  toljen  pe  toag  attending  upon  tpe 
SfuDge^  of  3U(Ttfe,  from  tlje  €purefj  ro  the  ^all,  pe  Did  not  cnDeaPouc  pjefent^ 
Ip  to  tafte  pirn,  ropercBp  pe  tfjen  efcapeD.  23ut  it  bib  alfo  appear  tpat  pa? 
Ping  aprantf  afterttsarbjJ  to  ta&e|jim,  gc  bib  it  not,  But  toon  hitf  2&o?D  to 
fabc  pirn  fjarmreftf. 

(  345  )  Lancaftell  verfus  Sidly.-,  - 

2  Cro.  547.  m. 


Error  for  want  of  Bail  QTephen  Lancaftell  OEjcecutO?  Of  Richard  Lancaftell,  recoBereb  in  the  Mitltfg 
L"  *e*'?f^  B£-nch'  ^  0BfiHftjg  againfl  ^&ir  Ralph  Sidly  100  ].  ^ebt,  togo  ueing  tanen  in  <!Erccu^ 
edTor  Error,  sn"  tion  cfcapeD,  anb  Stephen  Lancaftell  u?ougpt  an  3Haion  of  ©e&t  againft  ^ic 
Br. Error, 3 7  An. 3 8  George  Reinolds  t|ic  2^aru)aII in  tge  Debt  &  Detinet,  anb  pab  ^lubginent  t 
cr./sacC'j"/'Ant.'2io.  t©pe«upon  a  J©?it  of  <2rro?  B?ougpt,  anb  George  Crook  inOfteP  npon  Hifcock's 
5 co.  3- b. Hutr.  78.  Cafe,  cireb  inHargrave's  <Cafe,  Co.  lib.  y.  jr.  ^(itPgment  toasi  giPcn  in  tfie 
PoJ'wy'* ,,ie5'  3ftingV  25encp,  anb  <£rro?£  toere  affigneb,  tpat  t per e  ipere  neitper23aii  no? 
13iU  fileo  tpere.  We  agreeb  tpattpe  €rro?  muft  Pe  aulgncP,  tpattpere  tua^ 
neitper  IBail,  no?  tfje  f  artp  in  tfufiobp  of  t^e  Sl9aru)a!l ;  fo?  if  §e  Be,  Sfma? 
Declare  again!)  pirn,  foj  tpat  is*  natural,  all  3&ecJararion£  Being  Cuftodia, 
&c.  and  tpe  JBail  i$f  But  a  fiction  of  rfje  yjBarujall'^  CuJtoap,  anb  fo  Itnoton  ta 
fpe  Courts ;  fo?  otpcrtoifc  it  toag  againft  the  ftetojb  to  aPer  tljat  pe  toerc  not 
in  Cullobp,  Being  fo  laib  anb  anfiaereb  to* 

Cafe.  (  344  )     ;  Willis  verfus  Woodhoufe. 

jenk.  cem. 29?.        ¥7|TIlliam  Willis  B?ougpt  an  Action  upon  the  tfafe  upon  a  €roPer  anb  €01^ 

Error  Br.  37.  VV    Perfton  of  <©oob£,  ogainft  William  Woodhoufe  in  t!)e  Jitng'^  25encp  t 

^rpe^efenoant  plcabeb  |@ot  05uiltp,  anb  tpe  plaintiff  t)ao  a  IDcrbict  ,qnu 

Stubgment,    €pe  ©tfenbant  Bjougftt  a  Writ  of  <$rro?,  anb  aulgneD  ttao  €r^ 

w^t  j  Bui.  t0tf ,  Qftc  otlC)  tpat  tpere  \uag  no  QBill  filed :  €fje  otpcr,  tpat  tljere  toag  na 

i°cr.223.a'  25aif.    !^nb  upon  a  Certiorari  in  tnat  Cafe  atoarbeP  anb  retunteD,  it  rpa£ 

tertifitb  tfjat  tljere  toasf  neitper  OBill  no?  15ail  fileb,  anD  the  Subgment  not^ 

tuitpfianbing  tfje  faib  dErro?3Sf,  toa^t  affirmeb  in  Camera  Scacc.  Tr.  anno  17. 

Dom'  Regis,  viz.  y.  die  julii  in  eodem  Term',  anb  tpe  iieco?b  anb  tfte  P?Ocecbs> 

ing  on  ti)e  fame  §©?it  of  oBrro?  mete  remanbeD  eod.  Ter.  in  Banco  Reg  qu.  vide 

tr.  16.  Rs.  rot.  94?.  in  Banco  Regis  ubi  tarn  prim'  judicium  quam  fecundum  incratur. 

1.  €pe  toant  of  a  T5iH  Being  tpe  <©?iginai,  toa^  taneu  to  Be  mitpin  tpe 

leaning  anD  Sntent  of  tpe  Statute  of  18  Eliz  cap.  14.  anb  remebieb  Bp  tpe 

<equitp  of  tpat  Statute. 


Yel.  1Cy.P0.2Sj.  Ant 
130.  Aceord.  z  Cro. 
log.Cro,  282.   2  Cro. 
J 86.  Port.  281.  Accd. 
Jones  304.  HI.  38.  a. 
Ant.  151.  281.2  Cro. 
108,  Kj.  )i6,  j8o. 


2.  €fie 


____ 


Edwards  verf.  ?  Twiffe  verf.?  Reynolds  verf.  ?  Sir  Chriftopher  ? 

Graves.  5  Cotton.       5  Okeley.  $  Heydon,  &c.     $  S 

2.  €he  U9ant  of  the  23ail  mag  not  material,  becaufe  it  might  fie  t(jat  the  iCr.223.  mo.<s<h 
sDcfenbant  u)a#  in  cuftodia  Mar.  at  tffe  €ime  of  ttje  plaintiff  '0  2*iH  exhibit  Antz6+- 
teo,  according  ag  tfjc  faiD  23M  fuppofcrlj. 

(  345"  )  Edwards  vet-fits  Graves.  Prohibition. 

Tr.  17  Jac   Rot.  895-.  Tr.  7  Jac.  It  is  no  tei 

gacy  where  Land  k 
appoinred  to  be  fold  by 

PHilip  Edwards,  <Si*ceuto?  of  Philip  Edwards,  hat)  a  3£?orjibition  againft  E?ecoton- and  rhe 
John  Graves;   anD  the  Cafe  toajs,  that  one  Agnes  Salter  bcbifcb,  that  the  "°S 'u«J  P 
<£recuto?  anb  fh?rc  otherg  fljoulb  fell  certain  Han&s,  anb  Qjoulb  bifpofe  the  Cou,t  Ecciefiaiiicai 
<U9onep  to  the  ©efenbant  anb  tt)?ee  others  equally   the  Sana  mas  folo  ac*  ™ffi2S.fa<i" 
co?bing!p,   anb  the  note  3&efenbant  fueb  tfjief  <£rmito?  in  Court  Vidian,  c^res  according  to 
fo?  the  fourth  $art  of  the  fl£onep.    €hc  Court  helb,  that  neither  tin  2anb  rSJ^ % P'J*' 
no?  a?oncp  toa£  <2Te(ramcntarp  as  tf)i£  Cafe  ig.,  fo?  it  mas  not  3£ficts  to  *-s?.  .  cr.59s.  7uk 
©cbte,  but  a  ^unt  atiffng  of  Hank,  anD  appointeb  to  fpecial  Wc0  in  man  Dyer"?/ If  ic  o' 
of  <£qttitp,  ano  not  as"  a  Segacp,  anD  tfjerefoje  i$  not  to  he  fitch  foj  here,  but  Jp-'pioid.^iil.  T 
in  Court  of  <gquitp;  neither  can  that  Court  ho!b  $lca  of  a  Segaep  in  €quU  Ba}lt  'J+-  Pop-«>- 
tp;  but  tohere  it  itf  a  Scgacp  in  Sato  inbeeb,  ft?  tfjep  mull  holo  pica  bp  c?c^\"isyd. 
their  Haru,  ass  our  Courts?  of  Sato  Do.    Yel  39,95.  Co  L,  m.  a.  8  Co.  9j.  a.  *5  l  R°-j*°.  tt* 
10  Co.  47.  a.  Yel.  11  j,  160, 173.  Ant.  188.  Pop.  c9.  J*  '  Le-lz>"-  ' Cn 

(   346  )  Twiffe  #er/»i  Cotton.  Replevin. 

Tlfe  Cafe  toag,  tenant  foj  Sifc,  tfj?  iHeberCon  in  fee  of  Sanb  rnbeceof  Dower  asainft  a  Te- 
tfje  ©emnnbant  hab  €itle  of  ©oruer,  anb  brought  a  l©?it  of  ©otnee  oTrh^Rev^Uhow 
againff  the  <€enant  fo?  Sife,  hanging  tfje  W]it  in  the  fteberfion,  lebieb  a  «c  works  upon  U. 
^inctDith  $?odamation  of  tfteftebctfioni  tfje  Cenant  fo?  Eifc  Dieb,  tfje  fibe 
gears'  erpircb,  anb  notn  tfjc  ©emaneant  fi?ingS  a  neto  i©?it  of  ©otocc  a* 
gainff  tfje  €cnant  in  poffeffion, 

(  347  )  Reynolds  verfus  Okeley.  Replevin, 

Tlfe  ©efenbant  attolueb  fo?  Sent  refetbeb  upon  a  ttrafc  fo?  life,  the  $lain*  niftrefs  of  Beaftse- 
tiff  pleabeb  in  25ar,  anb  conbepeb  fjimfcif  €itle  to  10  3ficre#  abjoining,  ffi*' ior  {^enc-  > 
anb  that  he  vnt  in  l}i$  25eaffjSf,  anb  thep  efcapeb  into  the  $liuc3  f  c.   anb  nS.'Ao.SSJJi: 
he  frcu)lp  follotocb  to  b?ibe  them  out,  but  befo?c  he  coulb  recober  them,  tfje  co.u.  47.0.7^.7.2. 
5©cfenbant  biffratneb  tljcm.    €hc  Cafe  hab  been  fomctohat  better  if  the  (2Te?  \7.  T&nnd.  S. 
nam  ougljs  to  maintain  the  fence, 

(348)  Sir  Chriftopher  Heydon  **J  Goodhall.  Replevin. 

11^  a  Replevin,  Goodhall  aboDJeb  fo?  l5ent  rcferbeb  upon  0  Ueafe  fo?  feariS,  sureties  in  a  Repia; 
anb  hab  5!ubgmcnt  to  habe  reto?.  irrcplcg.  anb  ©aniages  anb  CoffiS  at*  vin*  G-c«-» 
iubgeb,  €he  plaintiff  b?ought  a  ffliit  of  nZtvo?,  onb  hab  a  Superfedeas ; 
anb  it  toa£  mobeb  fo?  Goodhall,  that  Heydon  might  finb  ^uretiejaf  acco?Ding 
to  the  Statute  of  3  of*  the  &ing.  23ut  the  4Tonrt  refolocb,  bp  the  meaning 
of  the  Statute  he  bjas"  not  to  finb  J>urcriejf.  llctit  if  tfje  3CborDant  hab  brought, 
an  ^laion  of  ©ebt  fo?  Sent,  anb  Ijab  fjubgment,  it  hab  been  toitljin  t^e 
3taU)j  fo?  the  3©o?b^  ace,  $c. 

C  349  )  Chandler  verftn  Thompfon.  Obligation. 

C Handler  againff  Thompfon  OBwuto?  of  Marlet,  ©ebt  upon  on  <©bliojation  S^tafii'SSS 
of  the  €efiaco?.    €rtc  ©efenbant  plrabitf,  that  the  Scfialro?  mabc  h"m  ^"^tw"* 
<£recuto? 'till  one  John  Marlet  fhoula  eome  to  z\  ffac.s  at  Sfigr,   anb  in  the  vs'f'^x'Q%u79' 
vm-an  €ime  to  hcep  all  hie  4Booo£  fo?  him,   ana  then  to  bc'J'ocr  rS)em  unto 
turn,  anb  tt)   fain  John  Marlet  then  to  bi  <grccuto; ;   anb  fljettitf,  that  brfojc 
ttjt  W^n  John  Marlec  Ujas  2.1  $tat&  of  Hoc,  anb  that  he  oelitocreb  him  tffc 
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<0OOD0,  t55S5ic|J  Ije  accepted,  abfque  hoc,  qd.  ipfe  eft  vel  die  impetrationis  &c.  fulc 
Executor  for  a  Time    Executor,  &c.    %t  lua£  Debated  bp  ttjc  Court,  if  tfce  firft  «£rccuto?  tola  og 

how'the  Credit0o0rdS'       tDaftf  D  tftC  ^O^,   IjOtU   t&e  CCeDttO?    U)OUld    Tf  IlCtJt   %\\X\U\l   UK  t^OfC  ©OOD£, 

ftaTi  be  relieved  .to  tljc  nem  ^jtecutc?  taking  upon  ijitw  t&c  <£jr:ccuro?tt)ip ;  fo*  tl)e  vScoDg  nenec 
ws  Time  expired.  fame  t0  t^t  ^an]j^  0f  tljc  neto  .Ejcccuto?,  tbougb  pcrbap£  ije  mop  ftobe  an 
y.  .,  >  oy  .  gjttion  ggajnji  t{jC  f0?mer  ^coito?,  fo?  fo  murfj  00  b«  DiD  not  latofu'llp  ao? 
intuiHer  ;  fo?  againfi  tfjc  &enbee£  l)c  can  babe  no  ficmcop,  0?  sli'e  tfje  old 
<?2rctutor  map  remain  an  (gjcrcuto?  Kill  fo?  tbat  purpofc,  tfje  otfjec  being 
none  in  effect  fo?  tfjofc  45oob£,  line  tfje  Cafe  of  a  ^tjeriff  tljat  dotfj  not  oe* 
liber  Iji^f  p?iloner,  ttjat  be  Ijatij  in  execution,  to  tfjc  nejrt  ^>5jerifo 


Prohibition. 


Dilmes  charged  of  the 
Tythe  of  Wood  in  the 
Wilde  of  Stefex. 


Bwve  tie  reBo. 


Mefme  Ca.  6"  Co.  ?. 
b.  i  Cro.  4^4.  m* 
a  Roll. -Rep.  14. 


Ant.  iof. 
Ro,  34- 


Ncsy  13, 


a  jkfrtfae.  up°H 
Judgment.    ■ 


I  Smnd.  131.  Ye!  v. 
^17.    4  Co.  14.    Hutr. 
I<5.e.    Cro.  4?i. 
Dyer,  igj.  a.    Roll.  1, 
Afar.  34. 


«Cc.  i?.K  Ye).  33. 
Co.  L.  2.07,  a.spi.a. 
9  Co.  ;<>.  b.  Po.  2.G7. 


(    ?f°   ) 


Fawkner  wer/Jw'  Andrews, 
Tr.  17  Jac.  Roc.  864. 


I|)  p?obibition  toe  parried  be  at  Sffue  upon  a  Cisflom  de  non  decimando 
of  iBooo,  infra  Wildam  Suffex.  St  &<»£  mobeo  bp  Finch,  toijcncctbc  Ven. 
fac.  fbeula  be,  ano  tbe  Court  oireaeD,  tljat  tlje  belt  teas  ds  corppre  com.  fo? 
Wilde  its  no  Vifne,  tufjercof  tfje  Court  can  taJte  JtnobjlcDgc,  unto  tijis  Towfe 
fo?  tlje  €>efrn&ant  aflenteo  •>  tfjefc  bind  of  Stflentg  mould  be  wired  upon  lie* 
co?d. 


C  3f«  ) 


Plat  *?wi  Holford. 


1$  a  i©?ir  of  ftigfrt  bettoeen  Plat  ^emandautj  and  Holford  Cenant,  tfie 
^Tcuanr  pleaded,  tljat  be  teas  tajitljin  '3fige,  auo  in  hp  Percent  ■■,  ant>  p:ap* 
eD4  ttjat  rbe  parol  migljt  fcemur  'till  biitf  full  Slge.  ©Elfjertunto  tlje  '©c^ 
tuanoant  rc^Ucir,  tljat  be  UjajcJ  fcifiD'till  t|}c  €cnnnt  biHeifco  bim,  ono  tra= 
berfed  tlje  sDcfcent,  anb  ©ap  toa^  giben  to  tlje  tenant  to  abtoife  to&at  Ijc 
luoulD  bo. 


(  3J») 


Waterer  «»J  Freeman. 


Tl)e  €afe  of  Wacerer  anb  Freeman  Tup.  toa#  tbi^f  Ccrm  juDgeiS  fo?  tfjc 
painriff,  ana  tlje  reft  of  tlje  3!»ae<^  bcfireO  me  to  oeliocr  tbc  ^uoo;^ 
nscnt  anb  JHcafon,  toljerciu  S  firff  obferpcD,  tbat  tfje  Sl^onep  nja£  not  ttoice 
leoieo,  no?  the  plaintiff  tbjice  cljargeb  toitljtbe  ©amages^  a&  tlje  ^eclara= 
tton  ran:  5? o?  the  fird  U)a0,  prodefedtn  empcorum  damna  parata  habere  non  pof- 
fum,  but  pet  it  appear**  bp  tlje  declaration,  tbat  Ije  Voa#  tWce  bercQ  anb 
griebeb,  ana  tl)at  ujilfullp  bp  tlje  ©efrnoant,  infto  IjaO  firft  one  (gjrecution 
ineljoate,  Uu\)im  be  ougljt  to  Ijabe  fcllotuco  bnotoing  it,  anD  not  to  tjabe  ta» 
hen  anorljer,  fo?  clfe  $t  misfjt  tahe  20  tffrccutioitf,  anD  tabc  abJap  tji^  S^ilclj* 
cattcl,  ojbi0  jplouglj^bcabja:  25ut  nob)  the  ^urp  mull  gibe  ©amagetf  ac* 
co?Dtng  to  tlic  lof^f. 

lout  if  tlje  ©rfenDant  in  rl)i#  Cafe  babnot  bnotun  of  tfje  Cattle  firff  tauen. 
be  bao  not  been  liable  no?  fubjert  to  tb'i^  Action. 

^ut  noUi  to  t|)e  main  point,  Ine  bold,  tljat  if  a  2l9an  b?ing  an  ^Ittion  up» 
on  afalfe  &uvniifc  in  0  y:opri*  Conrc,  be  cannot  b?ing  an  SCaion  ajrainU. 
bim  ano  charge  fyhn  bnttj  it  a^  a  fault  sitealn,  ano  ex  diametro,  a.sr  if  tlje 
^>uit  it  felf  Were  a  l»?ongful  2trt,  fo?  Exccutio  Juris  non  habet  injuriam.  3find 
fl£  all  bp  Mature  i$  gooD3  fo  ^aint  Paul  fairb,  t0e  Law  is  good  if  a  Man  ufe  ic 
lawfully;  fo  tlje  3fibtife  of  Ham  i&  tlK  fault.  C|)£rcfo?e  n  Eliz.  a  fll^an 
b?ougl)t  a  miit  of  fo?gc en,  of  Faux  fairs ;  tlje  ©efenbant,  tbougb  oc  be 
founo  ©uiltp,  couib  not  ijalie  a  Scandalum  Magnatum,  ano  lap  tlje  Cbargc 
containfo  in  tlje  Action  10  be  tbe  ^>canoal,  fo  45  Edw.  5.  ;;.  tlje  plaintiff 
b?ougbt  on  28aion  of  fa'Ife  Snip?ifonineut ;  tlje  ^Defenoant  plcabrD,  tbat  ije 
caitfcb  b«ni  to  be  imp?tfoneo  upon  a  Statute.  €pe  piatntijt  replieo,  tbat 
ttwe  ina^  a  ®ap  giDen  bi'n  mym  i©efeafanrc  ro  pap  tbe  ®?oncp,  ano  tbat 
lie  paia  tlje  Si^onrp  befo?e  tfte  ©ap  limitra;  ano  per  it  itsa^  ruled  ogainfl 
tlje  plaintiff,  becatife  be  teas  inip?ifoncb  bu  coucfe  of  Earn. 

3llnD  fo  Sue  rule  it  ctoerp  33ap,  tbat  if  a'  S^an  be  imp?ifone&  upon  a  fo?? 
ma!  ^uit,  tljougb  tljere  mere  no  iujl  cawfe  of  j&nir,  pet  if  tj«  siUf  a  25onb 
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foj  fti£  mdeafc,  fie  fftnH  not  aboiD  it  bp  a  Dureffe,   fo?  it  i£  incarceracio  legi 

tima,  tftat  i£  bp  lato,  tftougft  fljc  §aiaintifF  bib  untrulp  procure  if.    2  Cro.  3  Le  239,530. 

187.  utra. 

T5ut  note  on  tfte  contract  ^act,   if  pou  cftargc  me  taitft  a  Crime,  in  a  iCro  ,!4.  ,  Ron 
Comt  rljat  i$  no  map  capable  of  tfte  Caufe,  %  (ftal!  babe  Action  fo>  it,  and  u-  iCta«i.  3" 

14.   C[°- 23°>  z+7 

,  iu 
„  fpouen  elfe* 

fttftere,  tfte  J>tar;Cftambcr  being  a£  no  Couct  to  tftat  Idurpofe.    £0  3f  bolb, 
if  a  2t$an  fuc  me  in  t|jc  Spiritual  Court  fo?  a  meet  temporal  Caufe.   8  E.  2cro.i3+. 
4.  3  Cro.  836. 

$oto  to  tfte  principal  Cafe,  if  aS£anfue  me  in  a  pjoper  Court,  pet  if  fjig  cr.car.a9i.  cr.jac. 
Jmit  be  utterlp  Initftout  Cirounb  of  €rutft,  anb  tijat  certainlp  hnotan  to  Dy'zT/'  *nt,10<s- 
ftimfclf,  31  ma?  babe  an  Action  of  tljc  Cafe  againff  ftim  fo?  tfte  imbue  Bexa> 
tion  anD  damage  tftat  fte  puttetft  me  unto  bp  bi0  ill  f^actice,  tftougft  tfje 
Jmit  it  felf  be  Sega!!,  anb  31  cannot  complain  of  it,  a£iti£  a  £uit,  agin  4C0.  i4.b.  i&. 
tfte  Cafe  befoje;  anb  tfterefo?e  tfte  16  of  E.  ;.  Fitz.  Receipt  3*.  a  Conufee  of  'J"-*'0'601- 
a  Statute  fueb  €£ecution  againff  ftig  ^ceb  of  SUefeafang,   iuftcreupon  tfte  Ant.  z66.  Yd.  20. 
Conufo?  ftab  an  ^loion  of  deceit  againfi  ftim  anb  fti£  3Hu1gn,  in  the  Mature  ll  Co :s?-b- 
of  an  audita  querela.    £0  note  tfte  3&iftinttion  upon  tftig  Cafe,   anb  45  E.  3. 
befoje.    31  f  a  2©an  fue  me,  anb  banging  tftat  $uit  commence  anotftec  a* 
gainff  me,  to  tftig  %  ftabe  a  $Ica  in  Abatement,  mfticft  pjobeg  tftig  latter 
<S>uit  unjuft   anb  bejeatioug :   T5ut  if  fje  ^ifcontinue  tfte  jfomicr,  be  map 
tying  a  nero  Sftction.    Etiuetbife  %  ftolD,  tftat  %  map  babe  an  Action  upon  Cr.jac.j07.  jones, 
tfte  Cafe  againff  him  tftat  fuc£  me  againff  fti£  ileleafe,   02  after  tfte  S©onep  $£  c^Car- l*u 
Dulp  #atd  ;  pea  tbougb  it  be  upon  a  tingle  Obligation.    Jbo  roftere  one  botft      r  s° 
bargain  anb  fell  bi£  ^a"°  at  tfte  Common  Sam,  anb  refufeto  mahe  SUflii^  3  cro.  107,335. 
ranee  accojbinglp,  anb  after  conbepctft  tfteltanb  to  anotber,  mfto  ftatfjltnom* 
Icbge  of  tf)e  firft  bargain,  tfie  firft  bargainee  map  babe  an  3Cttion  upon  tfte 
Care,  0?  Receipt  a;s8  toJell  a$  Subpoena,  tobereupon  Fairfax  21  E.  4.  2?.  faitft 
tflell,  iljat  if  S^en  mill  be  goob  pieabersf,   rgere  flioulb  not  be  Caufe  of  fa 
manp  ^utt^  in  Cftanccrp.    23ut  nob)  ttuo  Caution^  are  to  be  obferbcb  to 
maintain  3lction0  in  tbefe  Cafe^. 

€bcfitff,  tijat  tfte  nem  Action  muff  not  be  b:ougfit  befo|e  tfte  firff  Be  be?  Yei.n7.  Ant.«.  % 
termineb,  becaufe  'till  tftcn  it  cannot  appear  tftat  tfte  Stfi  toa<5  unjuff,  mfticft  R  3- 9- b- 
i?S  tfte  fieafon  giben  hp  tfte  ^ubgtjS  2  R.  5.  anb  tftat  i0  tfte  Heafon  tftat  a 
J©jit  of  Confpiracp  lie£  not  'till  tfte  plaintiff  be  labjfullp  acquitted    <Sftc  0?  pco.  jy.b.  zCr.49o 
tfter  ftule  ijS,   tftat  tftere  muff  be  not  onlp  a  €fting  bone  amifjef,  but  alfo  a 
©amage  eitfter  alreabp  fallen  upon  tfte  #artp,  0?  elfe  incbitable.    3Hnb  tftere? 
fore  19  H.  6.  44.  fif  a  Sl^an  fo?ge  a  25ond  in  mp  $ame,    %  can  gabe  no  ^co  ;« 'j,  cr  ei 
3Haion  upon  tfte  Cafe  pet,  but  if  %  am  fueb,  31  map  fo?  tfte  3©?ong  anb  ©a*  w. 
mage,  tftougft  31  map  aboid  it  bp  |^lea,  but  if  it  mere  a  ftecognifance  03 
fine,  31  tyaH  6flbe  a  deceit  pzefentlp  before  <£rccution.    f 0?  qua  in  conti- 
nenti,  vel  certo  fiunr,  inefle  videntur,  43  E.  3.  20.  Receipt  againff  one  tftat  pjo?  iCr.hi: 
tureb  a  Formedon  bp  CoiluGon. 

(  3 ^3  )  Fleetwood  verfus  Cnrley. 

Hill.  16  Jac.  Rot.  1 197. 

Miles  Fleetwood  SJnigftt,  b;ongftt  an  Sfiction  upon  tfte  Cafe  againfl  Francis  London. 
Curley  aEfquitc,  anD  Dcclarcb,  tftat  bJftecca^  tfte  fting,  bp  big  Hcttcrfli  w^.ller- 
l^fltcnw,  An.  7.  Bib  mane  ftim  general  Clcccibcr  of  tfte  Court  of  ISarojef  biu  oKhSMf' 
ring  fti^S  Stfe,  bjfticb  <©ffice  fte  ftab  jufjlp  erecutcb  ebcr  fincc ;   tftat  tfte  ©e*  ved  and  cozened  tbc 
fenbant  tfte  16  of  ft. Jac.  ftabingfprecft  tuitft  one  Whorewood  of  tfte  plaintiff,  r£|  L^zcfc  r 
bio  fpeab  of  tfte  plaintiff  tftcfc  iDojb.^,  a?,  ©cceiber  (Innuendotftc  plains  w-  Godb.'»4i.  Mod. 
tiff)   Ijab  biceibcb  anb  co5encb  tt\c  iling,  anb  Dealt  falflp  toitft  ftim,  anb  31  Rz}  Hca,^.H!- 
ftabe  ftim  in  <£h!cftion  foj  it,  anb  *J  Doubt  not  but  to  pjobe  it  ere  it  be  long. 
Upon  3!ffue  not  ©uiltp,  it  Vang  founb  fo:  tfte  plaintiff  before  me  at  Guild- 
hall; in  jUrreff  of  3("bgment  ir  luas  faiD,  tftat  it  Dotft  not  appear  bp  tfte 
OTojsDg  fpohen,  tftat  tftep  tocrc  fpolien  of  tfte  plaintiff;  fo?  fl$.  ©ecetber  ftob 
no  IDjopjietp  to  tftat  ^urpofe,  anD  tftcn  tfte  Innuendo  toill  not  nioftc  it  certain, 
bJften  it  appcaretft  to  tfte  Court  tftat  tfte  IBojDjii  Unll  bear  no  Ccrtdintp, 
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iscconaln,  it  \®a$  o'oiceteD,  tbat  gtc  Did  not  fnp,  tljat  tSie  plaintiff  tsits  Be* 

ccttJc  rfir  Himg  ia  6^  €>fott  •  per  r J5C  Com*,  attn:  hibcxg  3SUgunicnt£,  gone 

j.cro.  102,  to7.  3     ^jUbgincnt  fo?  rfje  sMaimiff.    Sfinb  as  to  ctjc  fnfif  ^Erception  it  luaa?  agrceb, 

cro.497.  \cv.  17.    ftjnr  if  a  Sfigon  HjoulD  fap,  loohing  upon  tb;ce  perrons?,   one  of  tfjcfc  tlj:ee 

b.  AiJi/^'L4.- " I7'  murbcrcb  a  3$an,   no  Innuendo  Unll  belp  ti)i£  Sncenaintp,  no  nto?e  in  ti;e 

perfon  tban  in  tbe  Scatter  of  tbe  Jbcan&al. 

P.  13  Jac.  Harvy  b?ongljt  an  Action  againff  Ducking,  fo?  raping,  tgat  be 

Yeiv.  21.  Accord.      bab  fo?gcb  a  limiting,  Innuendo  ro  13iII  of  ©ebr,    fetnng  Doton  in  rise  Innu- 

Devant,4j.2. 3.  '     endo  ail  tbe  Ciccumiiance^  ;    nub  tbougft  be  baa  a  39erbict,    pet  coulD  Sja^e 

no  31»bgment.    23nt  Jjcrc  it  is  fata,  r^at  at  rlje  €ime  of  tjje  IBO2fc0  t|e 

3!Mrnoant  bab  fprccb  of  tlje  plaintiff,    anb  erp?efip   tbat    be  fpaUc   tftcfe 

3Bo?fe£  of  tije  plaintiff.    Silnb  tJjcu  tbe  iBo^a  ^eceiUcr,  rbougb  in  p?op?ie- 

fp  it  botfj  not  import  £ieceiT>er,   pet  tbe  3&Uufton  ana  ironical  0efcm&lance 

of  tl)e  J^amc  bott)  tserp  tocll  bear  tbe  38pplication  of  tbc  Innuendo,   ana  if 

fuelj  a  flight  oEoafton  fboulb  be  abmhteb,  it  sooulb  be  a  common  practice  tomb 

craftp  i©it£,  to  fianber  fafclp.    $Snb  if  be  pa  faib,  a$.  fieceitoer,  tfjere  bab 

been  no  3£oubr. 

Am.  6. 89, 77s.  Yei.       3&nb  a$  to  tbe  feronb  point,  it  tea£  libetoife  agmb,  tfrat  iBo?b£  of  an 

cV^'Tc's -i    ambiguous  £cnfe  (ball  rt'eritoe  tbe  befi  £cnfc,  ag  (Pox)  not  tbe  French-Pox, 

Roif.  77!'  2  cro.'43I8.  ana  12  Jac.  Miles  bjougbf,  an  Action  againfi  Jacob,  fo?  Taping,  be  bab  poifon* 

""'«■  ca  one  Smith,  anb  bab  ^fubgment  in  tbe  Siing'0  TJcncb;  out  toe  reberfeb  it, 

ficcaufe  it  tnigijt  be  againft  bi,0  t©iH.    Sf  toJajS  alfo  agrrcaD   tbat  if  tlje 

plaintiff  ftjouib  babe  abbeb  an  Innuendo,  tbat  tfjc  ©cceit  img  in  tyi&  <®mte, 

it  iuoula  babe  been  nothing  abatable.    13ut  rftc  Court  refolbcb,  t^atupon 

tf)c  toftolc  cafe  bere  tbe  'Wofig  muff  be  unberffoob  of  tljemfdto'CiS  bp  Cons 

ftfuttion  of  lato  of  bis*  Office,  fo?  3Bo?as*  3Umbtguou0  raurt  alfo  be  of  inbif* 

fernit  ^enfe  t|jat  ftallbc  inaiffercntlp  taben. 

25ut  toben  tfserc  i0  a  pregnant,  tsiolent  ana  certain  ,|>fnfe  t§at  map  leab 

tbe  Court  anb  fprarer^  to  tabe  it  one  toap,  tljat  ffjall  be  taben,  anb  not  ano* 

ttyn  imagineb,  tttljerfPoE  tftcre  i£  no  Appearance,    ^o  fytu  ttffocn  pon  rap  of 

rtje  &ing'jsf  Jieteiocr,  tbat  fjc  beccibcb  tbc&ing,  it  mujl  be  unbrrjtoob  in  tbat 

toljcrein  it  appearet!)  tbat  be  map  beccibe  Ijim,   anb  not  to  tabe  it  at  large 

tufjen  no  otlier  S®r atjing  appear^ ;  anb  tbcicfo?e  not  libc  tSjc  €afe  of  Pox,  oj 

Poifoning  bcfo?e  mentioncb,  orbcriDifc  if  be  rjab  faib,  tbat  be  bab  been  a 

common  ©cceifoer,  toitljottt  applping  it  to  tbc  King  certainlp.  toljofe  <®ffitzt 

|)e  i«j.    Mic.  11  Jac.  Yardly  beingan  ?£tto?nep,   b?ougfit  an  Sction  agatnfic 

Bmi.  6.  Yei,  32.  Ant.  Ellis,  anb  bcrtarcb,   mberea£  be  tyas  rctoincb  bp  one  Bancroft  againfit  tbc 

76.8,9  iRoii.n-    i^efenaant,  be  faia  of  bim  to  Bancroft,  pour  Sttopnep  i^  a  bribing  Unabe, 

Moor,  iss.  Mem.  13.  flJ^&  ^a{.^  tajjflJ  /^tocntp  5pounb^  of  pou  to  C03en  me,  anb  bab  3Iubgmcnt ; 

1  Roii.  Abr.  f.  Si.     fo?  it  u)all  be  tab.cn  fpoben  of  ^itn  ass  an  3Etto?nep.    ^!nb  Mich.  14  Jac.  Box 

Ar'V«  Moor'867,  an  SEttojnep  b^ougbt  an  Action  againff  Barnaby  fo?  calling  bim  Champerter, 

'  anb  bab  §ubgmcnt.    311nb  it$  not  9@ serial  t|at  it£  not  allebgcb  in  tbi.£f 

Cafe  anb  tlje  ot^erjef,  t|at  tf$c  ^earer^  bib  bnom  i|im  to  be  tbe  JUingV  &z* 

ccibcr,  anb  tfyt  ctberff  to  be  2Htto?nie£,   anb  pet  it  tocre  not  actionable,  if 

it  Sucre  not  fo  ,•   anb  t%t  Jjlanber  anb  ©amagc  confifl  in  tlje  SSppjebcnfion  of 

3  cro.496.  tbe  I^earcrsi,  anb  tljercfoje  fianberoug  l©o?as  in  Welfh  bear  no  Action,  ercept 

pou  amrm,  tfjat  tljep  tecre  fpoben  in  tbe  Rearing  of  tfiem  tbat  unaerffooa  tbe 

Ant  81  i9i-  Welfh  tongue:  TBut  toben  flanberou^s  I©o?b0  are  fpoken,  to^icb  are  a  U9?ong, 

tbc  ^ocr^f  are  anflsjcrable  fo?  all  cbil  (gbentisJ  anb  damages,  ^oto  tbe  ^car* 

cr^  map  come  to  tbc  IsnotalcKbe,   0?  otljrr^  ta  to^om  tftep  ffiall  repo?t  tbe 

®E(o?a*s  map  feuobj,  tbat  tbep  arc  ^crfon^  of  tbat  €onbition  tbat  mabc  t|e 

i©o?bsf  aaionable,  tobicb  in  tbe  Cafe  of  Welfh  2©o?b£  cannot  be  fo  unberfloob 

in  anp  reafonable  poOibilitp, 


Crane 
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(  3H  )  Crane  tot/«j  Taylor.  Covenant. 

Tr.  14  Jac.  Rot.  5491. 

JOhn  Crane  brought  an  Sfiction  of  cobcnant  againff  James  Taylor  ®aao2  of '.Cambridge. 
©idinitn,  and  one  of  the  ^ebrnoaricS  of  Ely,   and  thc-Cafe  U>as?,  rliac  Gli:dsbo™ush- 
®0£to2  Tindall  ©can  of  Lincoln,  and  this  ©efendant,  and  ail  orhcrs  rfic  jSse.  co'nL  4+"a.  H3' 
bendarics  there,  by  their  fpecial  ^anuiS,  fiaD  cobenantrd  jointly  an'o  fedc- 
rallp,  to  mafic  a  Scare  of  an  ^\nn  called  trie  Bell  toithin  Newgate  unto  Crane, 
tohicb  Scafc  an&  Covenant  \33zg  bp  ^emurret  in  Sato  argued  £g  he  fcoiD, 
upon  the  ^tarutc  n  Eliz.  but  the  Cafe  teas  judged  fo?  the  patnrijf,  that 
the  covenant  teas  good  in  Sato,  becaufc  it  toas  not  toitijin  the  Jstamre  18 
Elizabeth,  being  confining  a  i^oufe  in  London  ;  fo?  though  the  J>tat.  i?  Eliz.  statute  isEiiz. 
Chap.  10  be  general  againft  all  SeafcS  anti  Rants',  other  than  foj  €tecntp  Shurch  Hafe  ?nd 
one  fears,  ant)  th.:ce  SibcS  of  all  tije  poffeflion*  of  ©cans?  and  Chapter^  «°eT!ioVto  h  ™fM 
(£c.    get  there  i0  a  Statute  of  14  Eliz.  Chap.  n.  tohtch  is  Chuffled  into  an  in  citl">  &c- 
Sflrtof  Continuance  of  Statutes,  that  enacts,  that  that  &t&tnte  13  Eliz  (na. 
ming  it)  (Sail  not  ejrfcnd  to  anp  i^oufes  in  Cities  0?  €otons,  $c.    hnt  that 
the  fame  map  be  granted,  demifed  0;  afTurcd.  as  tbep  mighc  latofuHn  habe. 
been  before,  anD  aS  if  tljat  jbtat.  had  not  been  made,   fo  that  Jbtat.  Cetg  all 
locfe  touching  fuch  I|5oufcS  in  Cities  ag  againft  the  J^ar.  of  13  Eliz.    ana 
therefore  tljat  J>tat.  of   14  Eliz.  Chap.  11.  mancS  a  neto  Sato  of  it  kit  fo? 
tljcm,  that  no  Scafc  ffiall  be  made  of  theni  in  iJebcrfion,  tohkft  toas  nest  res 
ftraincd  bn  tije  13  Eliz.  ag  appears  bp  the  £tat.  of  18  Eliz.  tofjicf)  p?obideS 
fo?  tjjat  S^ifchicf,  as  not  p?ot)ided  foj  befo?e.    28!fo  toe  <§tat»  14  Eliz.  Chap. 
11.  fo?biddetb  Alienations  of  fuch  Soufcg,  txce^t  cJjcre  be  full  accompencc 
giben  to  the  Church  at  trie  fame  €iine,  fo  ag  toith  (neb  Hecompcnee  tftep  i 

map  alien  in  fee,  tohich  'mag  not  permitted  bp  13.  €^ru  comes  tge  *f>tat. 
•f  18  Eliz.  tofiicl)  recites,  tgat  fince  trje  Shafting  of  13.  aibers  SeafeS  toere 
■  aDe,  long  befoje  toe  €itpiraticn  of  t|)e  f  o;mer,  againft  t|je  fll^eaning  of 
tlje  -&tat.  13.  anb  cnarxetrj,  tljat  all  Seafes  mabe  of  SaubS,  njijereof  anp 
fo:mer  ILcare  tuas  toen  in  ^eing,  ana  not  to  be  enaea  toittjin  tfyee  fears 
ftjoula  be  boib,  ana  tnat  all  23onbS  anD  CobcnantS  fo;  maning  Seafcs  as 
gain!!  tlje  intent  of  18  or  13  Eliz.  ftjouia  be  bnia,  fo  tfjis  ^tat.  toucbeto  not 
rpe  ^tat.  of  14 Eliz.  tooicn  permittra  notScafcs  in  JScbeifion  at  all,  no^toaS 
namea  0}  mentioned  in  tljis  ^tat. 

(  35-7  ;  Wilden  wrfus  Wilkinfon.  Obligation. 

Pafch.  16  Jac.  Rot.  2363. 

JOhn  Wilden  b?ougot  an  ^fiction  of  ®ebt  againft  John  Wilkinfon  upon  an  #tj*  cMt.  Eborum: 
ligation  of  100 1.  tlje  Conaition  iaas  to  fabe  toe  plaintiff  f)ai*n»^fS  from  00^°"^'  ow 
all  Anions  ana  damages  tljat  migot  arife  upon  toe  &eleafe  of  tf)c  ©efen^  gation  expounded  by 
bant  out  of  (gjrecution  Cbcing  ttten  in  execution  at  tfyc  Paintiff's  ^niit)^a"er^      " 
from  all  ^crfoniEi  tftat  might  trouble  trim  concerning  tlje  fata  Uelcafe.  Ent.  z'7fll-  zs'0 

€|)c  defendant  pleaas,  tljat  the  plaintiff  lebiea  a  plaint  in  t^e  Court  of  Ant.zsj. 
York  againft  one  Nuttall  fo?  a  5^cbr  of  an  If  unajea  founds,  ana  tnat  be  and 
one  Hart  became  big  23ail,  that  the  paintiff  hab  gfuagment  againtt  Nuttall, 
ana  alfo  againft  tfjc  23ail ;  ana  this  ©cfendant  luaS  thereupon  tanen  in  dEre- 
cntion,  ana  the  plaintiff  relcafea  him,  blhkn  ig  tlje  fame  fieleafc  in  the 
Condition,  and  fo  concludes,  that  be  did  fnbr  him  ^acmlefs,  $c.  €bc  @Iain* 
tiff  replies,  and  confeflctlj  the  plaint,  23ail  and  ^fudgment  ut  fupra,  but 
faith  further,  that  bcfo?e  tfje  defendant  toaS  taben  in  <JErccution,  Hart  t!)e 
other  'Sail  gabc  him  ^ccttcitp  fo?  bis  9t9onep,  and  in  Confidcration  thereof, 
tlje  plaintiff  pjomifed  Hart  that  he  might  tahe  out  and  lap  tlje  (grccution 
upon  the  defendant,  and  that  Ik  mould  notrdeafe  h«n»  iBitljout  the  Confent  Ant.i<f+. 
of  Hart:  ilShercupou  Hart  procured  him  to  be  taben  in  Execution,  and  then 
moDed  the  plaintiff  to  difchargc  him,  to'ijo  acquainted  him  loith  hifli  p^omife 
to  Hart  ut  fupra,  and  thereupon  tlje  defendant  made  bim  this  53ond,  tOif!) 
Condition  prout,  and  tljrn  njcbJCd,  that  thereupon  he  bii'chargcd  him  :   33nd 

Hare 


Courteen's" 
*7°  Cafe. 


Hart  b?oiig|it  his?  Action  fo?  23?cach  of  the  l^cmufe  in  the  king's?  25enco,  anD 
rccobercb  an  @unb?eb  ano  jfifrp  $ounb£  ©aamgp,  &  fie  damnificatus,  Inheres: 
upon  the  ©cfenbant  Dcmurreb  in  2iato,    nn&  ^lubgraent  toas?  gibrn  fo?  tlje 
paintiff,  againff  tijc  #pinish  of  Hutcon,  tolio  thought  tgat  the  conbition 
teas?  to  be  unberffoob  onlp  Dp  the  IBojb  of  ©amage  birtttlp  grotoing  bp 
the  USelcofr,  anD  not  bp  anp  collateral  3Hcc  dehors,  as  is?  this?  $?omife.  25uc 
the  fteafon  timt  mobrb  the  S'ubS-  toas?,  that  tgis?  Conbition  bib  earrp  a 
fo?cible  anb  apparent  3fntent  of  fabing  harmkfs?  of  fome  damage  t|at 
might  atife^  not  upon  tijc  ii5deafc  alone,  but  upon  fome  external  anb  coila* 
tcral  <$btng  befibes?  the  Kelcafe,  anb  pet  bp  the  a$eahs?  anb  #ccau"on  of  the 
Keleafc:  f  o?  the  «o?b$ are,  to  fabe  harmlcfs?,  rfc.  from  all  ^erfonjS  tfsat 
might  trouble  him  concerning  the  faib  JSeleafe.    $oto,  no  other  $crfon  coulb 
moleft  o?  trouble  ftjni  to?  the  fteleafe  of  his?  ofem  «©ebt  onip,   ©herein  no 
SB-Jan  coulb  babe  to  bo  but  bp  means?  dehors ;  anb  bitjcre  it  bias?  faib  the 
Replication  ©as?  but  Scatter  of  <£quitp,  it  is?  not  fo,  but  it  ©as?  a  neceffarp 
part  in  Ham  to  mane  it  appear  to  the  Court,  that  this?  'Bjeaclj  ©as?  toith* 
in  the  Conbition,,  tohicb  toas?  othcrtoife  general,  anb  to  be  taben  as?  Hutton 
toou  it,  anb  as?  the  25arr  \g3  anb  the  bcclaring  of  rhis?  p?omife  to  the  ^e* 
fenbant,  ©hereupon  be  gabc  the  25onb,   both  alfo  fometohat  ^elp  tfje  Cafe 
though  S  am  of  Opinion  it  ©oulb  habe  fcrbeb  toithout  it,  fo?  he  tancs?  upon 
him  at  his?  $cril  to  befenb  him  againff  all  damage  concerning  ifje  fleleafe. 
j^oto  Hart's  ^Jttion  bias?  ejcaolp  laib  acco?bing  to  the  J0?otnife,  fo?  otjjertoifc 
tliere  coulb  babe  nolatoful  damnification. 

star.chanber.  (  jy6  )  Courteen's  Cafe. 

,  ror  z99.  -v7-EIverton  3fitto?nep*<!5cneraI  crbibitcb  a  25iH  in  the  £tar;Cftamber  a* 

rop.  149.  j    gainfl  William  Courteen,  anb  feben  0?  eight  £co?e  Dutchmen,  fo?  buping 

anb  tranfpojting  of  funb?p  great  5um^  of  &?onep,  fmce  the  15egiuning  of 
the  Hing'?  Reign;  anb  laib  his?  T5ill,  that  thep  bob  jointlp  anb  feberallp 
Bought  anb  tranfpo?teb  great  £um0  in  general,  naming  no  certain  J>um, 
that  is?  to  fap,  William  Courteen  fo  much  certain,  anb  ebcrp  one  after  another. 
Ant-.  171.  his?  $o?tion  certain,    Upon  this?  "Bill  Delew,  one  of  the  ©efcnbanrs?,  be? 

murreb  in  Eato,  becoufe  tffijS  #ffence  ivag  mabe  bp  Sato  penal,  anb  tgere? 
fO?e  ought  to  Be  fueb  toit|)in  the  €ime  p?efircb  fo?  penal  laft)£. 

3figoins  tge  Statute  gibes?  fo?  thi^  #ffencc  5fo?feiture  of  *Bobp  anb  C^oobi?^ 

anb  fo  tnafte£  it  Capital.    <€hi£  ^ernur  Ujajj  referreb  to  the  Chief  Slufiice, 

anb  to  me,  obcr-rulcb  it. 

Tranrportation  of        €o  the  firff ,  the  25ill  UjaiG?  laib  not  ag  an  #fTcnce  againfi  a  Statute,  but 

St  Jhe'cSSS  a5ainK  *&  ^i«tc«poIicp  anb  ^afetp  of  the  Stingbom,   anb  fo   punifhable 

Law.  4  init<56.      anb  not  pcrmitteb  bp  the  Common  Sato. 

statutes  thar^ve  For.  <co  the  feconb,  toe  refolbeb  clearlp,  that  no  Statute  coulb  be  ejrcenbebta 
«endrnot°to  Life.  Uife  bp  boubtful  anb  ambiguous  i©o?bjs,  anb  tljerefo?e  the  f  o?feiture  of  the 
poit.193.  25obp  fball  be  unberftoob  the  lofs?  of  3libertp,  anb  Kfe  of  fyi$  *Bobp  bp  9Jm= 

p?ifonm'cnt* 

€$iitf  Cafe  fye  2Htto?nep  b?ou»ht  to  Rearing  againfi  bibersf,  anb  ferbeb 

fome  of  them  toith  Proces  ad  audiendum  Judicium,  anb  fome  not. 

Many  feverai  Bills        $otB  though  the  common  Rule  of  &tatsCbamber  ig,  that  if  one  3Nfen<> 

w°?tfnebut  in  °ne     t,ant  6c  fPrtcb  to  hcor  Swbgmcnt  that  it  ferbes?  fo?  all ;  ptt  in  this?  Cafe  it 

toas?  refolbeb  upon  debate,  that  it  coulb  not  be  fo.    fo?  ^ecebents?  of 

Courts?  &0  toell  asf  Satos?  are  built  upon  Reafon  anb  3fufiice,  &  tant'  habent 

de  lege  quant' habenc  de  Juftiiia.    I^oto  in  tfyig  Cafe,  though  there  is?  but  one 

3@?iting  0?  2&ill  againff  all  the  ©efenbants?,  pet  it  is?  a#  manp  25ills?  as? 

©efenbants?,  becaufe  thep  are  fo  manp  feberal  parties?  anb  Offences? ;  fo^ 

though  he  bib  lop  the  Offence,  firff  jointlp  anb  feberaUp,  pet  that  is?  co?retteb 

0?  cjrplaineb  bp  the  feberal  application  of  a  bifiinct  $o?tion  to  ebcrp  ^erfon, 

anb  fo  the  too?b  Sloint  isf  fruftrate,  anbfo  tgere  is?  no  Reafon  that  the  ^Ser» 

Art;  171.  Wnff  of  one  SMenbnnt  fhoulb  mabe  another  3finftOer,  that  hath  nothing  to 

bo  toith  him  0?  his?  Cattfe,  fo?  it  is?  not  the  parchment,  but  the  &$atttv  that 

makes?  one  0?  funbjp  SHU*;. 


Hollis's  ? 

Cafe.      \  27i 


Sn  tljijS  ^nic  mofi  of  the  ^cfenDant^  tiao  pleabeD  hi  2i?ar  not  ©uiltp,  p«don  general  ri  a- 
ano  aftermarD  in  tbeir  flejoinDer  tjao  plcaDcD  thz  patoon  bp  parliament,  |!„  ^J^y* 
7  Jac.  mbici)  DiD  cptenD  to  bupingof  2l?onep,  but  not  to  tranfpo?ring  -  b3hna 
upon  tixio  <©uefiion0  arofe  : 

firft,  tobctber  fo  manp  of  the  ;©efenDants  ag  mere  neithct  ^atarali^cU 
no?  3[nbeni3eD,  mere  capable  of  tlje  |darbon. 

,&econDlp,  tofjctljcr  it  mete  reeeibable,  not  being  plcaDcD  in  15or. 

^a  t^c  fitff  it  mass  urgeD,  tljat  the  general  pardon  in  tlje  gamble.,  anD  Pardon  General,  whe- 
in  all  #att£,  ufcth  the  3©o?b£  of  Eobing  anb  ObcDirnt  Mbit  as  5    toOercs  ^  exrcnds  to 
upon  tilt  Cbief  luffice  DiD  in  a  Scanner  erpjcfip  hoib  f&cni  cut  of  Belief.  " 
"But  %  DiD  nboiD  tfjat  OBucttion,  ag  being  not  nnrffac.ii,  fo?  iuc  all  agrccb, 
tljatit  bib  no  gooD  in  tlje  f!c=joinDer  fo?  tfjefc  0rafonsf. 

1.  $ot  ^Builtp.,  i£  the  p?oper  anb  perfect  general  3Ifli»c,  anD  necb£  no  s^e^ 
joinber, 

2.  ^cconDlp,  ffiejoinbec  muff  not  mrrtlp  Depart  from  tftc  "Bar,  ag  tifig 
both  anD  mo?c,  fo?  it  implictb  a  ContraDiction,  the  one  innocent,  fljc  et&cc 
parooneD  ag  nocenr. 

3.  <CbirDIp,  upon  SBnftorr,  tDljicb  i£  upon  Crntb,  the  ©rfenbnnt  ig  eras 
tnineD  upon  Interr.  anD  both  mane  bnt  one  Stnfluer :  Ic.nt  upon  tht  Sejoin* 
Dec  mbich  ig  mithout  <©atb  he  ig  not  cramineb,  anb  per  f>r  p!eaD3  a^attrc 
of  fact  tijat  be  ig  none  of  the  $arrie£  rjrccpteb,  anb  fo  agatnfl  the  Courfe 
of  the  Court,  he  plcaD£  unthout  ®&§  Scatter  to  bar  t(?e  M>iiit. 

''But  to  the  other  $flint,  S  t°l°  f»c  3flttonicp**BntcraI,  tijat  5f  f|dD  f l)c 
Dutch  libing  hezt  toitftin  tlje  Hing'£  ^otcttion,  being  of  a  f  rtfiib  Counttp, 
to  be  alfo  trulp  unDer  bi£  iSubjetcioij,  ana  therefore  capable  of  the  j&itfc  of 
his?  Robing  anb  <©bcDient  ^ubject^  ;  but  tftcji  are  nor  Capable  of  t&c  biliinct 
€itle  of  Natural  £ubject0,  bahich  is?  uftiallp  in  Statute  fct  in  <Qppojftion  a* 
gainfr  ©eni5en$  anu  &tranger£.  3lnb  tbrrcfo?e  if  ftidj  a  Stranger  in .311^ 
mitp  commit  €reafon  bece,  the  3InDtct.  fljall  eoncluDc  cont.  debitam  allegian-  Dyer,  iH,  7co.6\  a. 
tiam,  anD  fba5f  caff  tbe&tng  Dominum  fuum,  but  not  nacuralem  Dominum.        Accord. 

3£nD  befiQe^,  tbe  General  f&atbou  b^tb  refpett  of  netcibutioufo?  rlje  ^ub^ 
fiDp,  totjcKein  though  the  ^tranger^  be  no  ^antojisf,  yet  rhep  pap  mo?e  then 
toe,  anD  in  a  fo?t  map  be  calico  <B}anto;03  fo?  bp  ItDing  bece  cbcp  Do  tacit* 
lp  fubmit  thpmfclbejBi  to  our  %aXa$3  anD  fojinS  of  Jlato  mahing,  anD  fo 
tljeir  <0?ant  anD  Content  ig  innoltoeb  in  the  Confent  of  parliament.  3nD 
though  ^hfP  be  not  aDmitteD  to  the  €hmte  of  Uniahtg  anD  23urgcfle£,  t^at 
mobeD  not,  fo?  no  mo?e  are  the  Englifh  themfelbeiei  tbat  are  not  jpree  ijolDer^. 
2finb  %\  thinn  no  SIuDge  mill  Doubt  but  that  fiich  a  Stranger  %M\  ha^z  tlje 
95enegt  of  fucb  a  ^arDon  againjl  common  penal  Eatn^,  anD  otltjcr  common 
#ffence.s.  15ut  if  the  &ttangcr  Uiere  not  in  the  iiing&om  at  tbe  €ime  of 
tlje  $aeDon  maDe,  then  he  b3ere  not  mitbin  the  benefit,  fo?  he  ig  no  others 
taife  a  ^mbjett  but  bp  his*  JJcftDence  here. 

(   35T7   )  Hollis's  Cafe.  Star.Charr.ber. 

■Hpi^e  3Htto?nep*<5eneral  bib  info?m  againff  £ic  John  Hollis,  %.  Houghton, 
JL  fo?  that  upon  a  petition  erbibiteD  againff  bini  to  tbe  &ing  bp  ^*ir  Ed- 
ward Coke,  fo?  flirting  up  one  to  fcanbali^e  anD  fue  bi^  in  the  ^tarsCljani* 
ber;  thelUing  referreD  the  lamination  of  it  to  four  of  tbe  HojOS  of  tlje 
Council,  tobo  baling  callcD  anD  ejramineD  bini,  Dio  thereupon  enjoin  gim 
upon  §ig  allegiance,  that  be  fboulD  Difclofc  nothing  tbat  baD  paffeb  in  gi^ 
€ramtnation,"anD  tgatpctfje  jjaDin  Contempt  of  tgat  CommonD  DifclotcD 
fome  of  it  to  fuch  anD  fucb>  anD  naineD  to  roljom,  to  injrrutt  anD  pjeparc 
tbein  to  fuppjcf^  tbe  €tut|. 

^to  thig  the  a.  Houghton  DemurrcD  in  31am,  anD  affigmD  fo?  Caufe,  that 
t'fjiit  Commaub  maiS  not  binDing,  becaufe  it  ma?  not  ass  from  tlje  25oDp  of 
tije  Council,  but  from  particular  Committees!  fo?  one  fpecial  ^urpofe.  "But 
tbe  ©emttrrcr  taa^  obec-rulcD  j  firft  materiallp,  in  rljat  the  Reparation  of 
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^ttncfTfitf  to  fupp?eOg!  <£rttth  i$  a  fall  Cfjargc  of  it  felf,  fit  fo?  tfje  £>tav> 

counci.-i'iivy their     Chamber,  ana  to  6c  anftocrca.    3lnB  it  uja£  further  tonarmiua  a&  ^?e* 

their  Authority.        fumption  to  toeanen  the  38aton  of  a  feleo;  dumber  of  CounccHo?j3f,  chofen  ana 

appointed  op  the  Jting  bimfclf ;  aim  therefo?e  Serjeant  Alhley  ana  Hughs  of 

Graycs  Inn,  tfjat  mere  of  §\0  Council,  mere  o?aerea  at  tlje  €amuiU€aW  to 

mafte  a  JmBmiffion,  to|jich  thep  Did. 

princes  Allegiance  not      05ut  touching  tljc  itijotnitis  ^cccclte  upon  3llIIegiance  in  tfjijS  Cafe,  3f  be? 

cateSaegiance'"    I«k«&  mp  Opinion  publicftlp  ill  mp  Sentence,  tljat  tijc  Obligation  of  %h 

legiancc  toa£  not  to  be  applieb,  no*  laid  upon  p?ioate  Caufeg,  fo?  no  0£an 

rouia  mane  a  Caufe  of  Allegiance  otljer  rben  fucfj  ajsf  tfjc  Ham  manes?,  aim 

a£  concern^  tfje  jpoith  aim  lapaltp,  t^at  ifyt  Jmbjeo:  otactfi  to  hio  j&aocraign 

in  $oiut£  of  &tatc. 

star-chamber.  (  35-8  )  Meyre's  Cafe. 

bui  of  Forgery  .n  the  np^e  3&tto?nep*4Beneral  am  info?m  againft  John -  Meyres  in  the  25cnalf  of 
Xgfo^h^'JhS  1  W  %*&  DiSbie  mmw  that  he  baa  fo?gea  a  Seafc  of  aiBcrs  lanB$, 
is  not  in  the  Writing,  parcel  of  the  f^offeffionai  of  Sherborne,  being  noU)  §i£  in  tlje  jDame  of  g>u 
m.  17  he  Walter  Rawleigh,  Mjen  §e  gab  it. 

€fie  Cafe  notu  coming  to  faring,  ana  being  hearb,  it  noto  fell  out  tljat 
the  information  faia,  tfjat  tfje  Seafe  mag  of  Biuerg  €£ing0  ftp  $ame,  inhere* 
of  one  $iece  of  <0?ouna  calico  Long  Meare  taajaf  one.  $om  tge  aeafe  p?eten= 
acO,  ana  fuppofca  to  be  fo?gcB,  being  p?oDuccB,  tfjc  C*?ounB  collea  Long  Meare 
tuaj*  not  containca  in  it,  neither  bp  $ame  no?  ftp  general  OTo?B0,  but  all 
th,e  reft  of  tge  'Sgingg  mere  in  it. 

$obj  the  3MenBant  pi? aaca  to  the  jpo?gerp  not  C*uiltp,  ana  fo  the  Court 
aajuagea  that  o£  the  23ill  Xaa$  laia  Ije  tua£  not  <©uiltp,  fo?  it  ia  not  t  jje 
fame  Hcafe,  ana  it  tuag  an  unneceiTarp  Cutiofttp  ana  ^pecialtp  t|at  mar* 
rca  the  Cafe,  fo?  oeing  of  a  £trangcr'0  3fi£t,  if  it  Ijaa  been  at  t||e  Common 
Sato,  he  might  Babe  mahe  fjte  information  general,  that  the  3fo?gerp  fjab 
been  of  fome  one  parcel  tBljereof  fjetjaa  Been  moff  certain  (fo?  fome  parcel 
certain  there  mitft  be)  inter  alia  as  bath  bem  fojmerlp  aajuagea  ana  rulca  in 
Patrick  anO  Coke's  Cafe  to  tlje  line  aBffett. 

j  cafe.  (  55:9  )  Lancaftell  virfus  Sidley. 

jenk.Cent.  300.  Pod.  QTephen  Lancaftell,  <gjcecuto?  Of  Richard  Lancaftell  hijef  3pat|cr,  aia  rccober  bp 

as*.  1Cr.22j.1Cro.  ^  a  ^ubgmznt  in  tfyc  Hing's?  25encg,  againff  ^ir  Ralph  Sidley,  a  3£ebt  of 

Debt  upon  Efcape,  by  iool.  upon  an  Obligation  niaOe  bp  tlje  faia  g>iz  Ralph  Sidley  to  tl)c  faia  Ri- 

Execuror  rnuft  be  in  chard,  ana  4 1.  fo2  Coff^.    ,&ir  Ralph  Sidley  aftertBara^  toag  committca  to 

AnrfSr-       7?'   &lt  GeorSe  Reinolds,  being  S^arffiall  of  tfje  Sr^arujalfcp,  in  the  ^jtrecution  of 

tfyt  faia  ©ebt  ana  CoffiE?,  m^o  fufferea  tgc  faia&ir  Ralph  Sidley  to  efcapc,  the 

plaintiff  being  not  ratisfiea  of  t§e  faia  ©ebt  ana  Cofig ;  upon  m'fjich  €fcapc 

tfjc  faia  Stephen,    ag  (grecuto?  of  tlje  faia  Richard,    b?ought  an  Action  of 

^Bebt  of  104  1.  ogainfl  rge  faia  fl^arftjall,  ana  aeclarea  in  debet  ana  detinet 

ana  upon  non  permifit  ire  ad  Iargum  pleaaea  Bp  the  faia  9$atu)all.    Stephen 

Lancaftell  tge  plaintiff  ijaa  a  ©eraia:  ana  g|uagment  againft  tfye  faia  S8?ar* 

fijall,  fo?  104 1.  ©ebt,  ana  10  I.  ios.  Coff£. 

€|)e  fl^acfhall  upon  a  J©?it  of  <erro?  artlgnetg  fo?  <£rro?.s?. 

y  co.  it.b.  am.  33,       1.  ®&at  the  faia  Arxion,  b?ought  againft  him  bp  tge  faia  €recuto?,  ought 

^+.icr.  394-  3  cr.  to  Ijahe  been  in  the  detinet  onln,  anB  not  in  the  debet  ana  detinet.    Vide  Co. 

326.  .Ro.  R.  19,6-3,   ];u    ,    ,T  J  " 

78.  2Cro-4.fi,  685-.       11D-  )•  i1- 

Ant.38.n8.  is,  17,  2.  €ljat  the  faia  <Srecuto?  in  l)i^  declaration  againf!  the  a^arffjall  h'1f& 
feV^Lti^'z  not  ft)etoea  fo?  the  Sl^ill  of  the  €cftato?  §i&  father,  Mt  concHmeth  hi3"  ©-p* 
Cr' 409,411.  3  Cr.  claration  tOitb  Et  inde  producit  feet'  anD  aorji)  not  fap,  Et  profert  hie  in  Cur.  Li- 
jji.jpi.Cr.jac.  300.  teras  Teftimentarias  pred' Rich.  Lancaftell,  &c.  t^e  ^{uagmmt  i$  i'StJcrfta  in  tfjc 

oSrcgcquerf  Chamber. 
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(  560  J  Richard  Earl  of  Clanrickard,  and  the  Lady  Frances 
his  Wife,  verfus  Robert  Sidney,  Vifcount  Lifle. 
Mich.  1;  Jac.  Roc.  122. 

T!$e  ©cmandnnt  u?ing0  0  Formedon  in  the &edctfer  of  lands  Ewhurft  PUe hfi^nn, su?.  u 
flilD  Salehurft,  and  Declares,  that  Robert  €at!  Of-  ElTex,  fluff  Frances  tjiS  &c>  i8rn,-''»- 
SlDifc,  33  Eliz  Icbied  a  fine  thereof  to  Gerrard  and  Mils,  ajhich  fine  maS 
to  t'ge  Hl'c  Of  Elizabeth  Sidney  ill  Call,  tfjc  ftedcrfroii  TO  the  ladp  Frances  !§£ 
^Demandant,  anD  ftcr  I^eirS,  and  that  Elizabeth  is  dead  idifheuf  SfTue,  and 
tljat  rtjc  fiigijt  of  tfjc  ^Tenement  tsf  rcdCrfed  to  tlje  ladp  Frances,  per  formarh 
doni:  <£fje  Cruant  doucfjeS  Richard  Glyde  ana  Kenrick  Parry.  ■Stjc  Vouchees 
confeft  tijc  Jmftn,  fine  ano  We,  uc  fupra.  23ut  trjep  further  fap,  tfjat  Eliza- 
beth married  Roger  42.  of  Rutland-  Crjaf  tfjc  €arl  of  Eflex  died^  ant>  flic  ©c* 
m.audant  intermarried  •  011D  that  trjep,  fo?  tfje  Confidcratton  of  ffl^oncp,  did 
lebp  a  fine  of  tfjc  faia  land  (inter  alia)  linto  Roger  ^arl  of  Rutland,  anD  Ant.  14 
his  i!5cirS,  An.  3  Jac.  ftp  fd?re  tofjereof  trjc  tfarl  of  Rutland  toaS  feifed  of  tfje 
IRcdcrGon  of  the  <3Teneitient  to  him  anD  rjiS  Beitg.  3!nd  then  thep  add,  rJiac 
trjc  faid  Roger  and  Elizabeth  rji.tf  l©ifc,  7  lac.  ictoica  anorrjec  fine  of  trje  te- 
nements to  Cafton  ana  Screvin  •  torjicr)  fine  toaS  ro  trjc  We  of  trjc  faiB  Eli- 
zabeth artQ  her  $eirS  ;  and  ttjen  ffjeto,  trjat  trjc  <£arl  Roger  died,  ana  Elizabeth 
aica  Vuitrjout  3  fljie,  ana  trjat  trjc  tenements  defcended  from  her  to  trjc  €c^ 
nant  ©ifcount  Lifle,  aS  0er  Uncle  ana  Ikcir,  fo  tf)i£  laft  fine  toa^  pleaded 
to  b?ing  the  €rtle  of  trjc  ftederfion  to  trjc  tenant.  23>ut  all  the  Cafe  and 
(©ucfiionS  of  it  otife  from  trje  tiro  f ineS,  33  Eliz  &  3  Jac-  fading  that  upon 
tfie  5finc  7  Jac  trjc  fuppofed  crtiugutujing  of  ttje  €ltate  fo?  the  life  of  Roger 
02arl  of  Rutland  depends* 

€he  ©cm andante  replp  ag  to  one  third  Part  of  trjc  faia  tenement,  that 
trjc  faid  fine  ledied  dp  tf)c  ©eniandant  to  tfjc  faia  Roger  Carl  of  Rutland,  tuaS 
to  the  We  of  trjc  faia  Roger  and  rjiS  J^cirS,  during  trjc  life  of  trje  faia  ladp 
Frances  trje  demandant  5  and  aS  to  trjc  other  parts  of  trje  faid  tenements, 
tfye  faid  fine  loaS  to  trjc  Hfe  of  tf)t  faid  Hadp  Frances  and  rjer  ^eirjef. 

€rjc  ©oucfjeeg  rejoin  to  trje  trjird  ^art,  $c.  €rjat  trjc  Hfe  toa.s  to  trjc  <Sarl 
and  jjt.S  I^eir^  and  tradetfc  trje  limitation  during  life.  2Snd  to  trjc  ttao 
^artiS  IfleGDue,  trjep  fap,  trjat  ttjc  We  toaj^  to  trjc  Carl  and  rjijS  l|ctr*f3  and 
tradcrfe  ttjc  Hfe  to  trjc  &adp  Frances  and  rjet  ^cirsf. 

^Etjc  ^furp  find,  a£  to  trjc  SfTuc  fo?  trjc  trjird  part,  trje  J»cif?n  of  Roger  and 
Elizabeth  in  €ail,  trje  iSederGon  to  trje  faid  Frances  in  fee,  and  tljat  trjc 
©emandant  rjad  no  otrjcr  Cffate  in  trjofc  Sandg  in  Ewhurft  and  Salehurft 
ffo  no  ©otaer  rfterc)  and  tfjen  trjep  find  trjc  3f»&enture  17  Jac. ;  Jac.  Dcttoeru 
trje  demandant  and  trje  €arl  Roger  fo?  3©oncp,  containing  a  ©cmife,  and 
^?ant  of  trjeir  dilate  of  trjc  trjird  3^art  of  trjc  faid  Hands!  (inter  alia;  to  Carl 
Roger  and  tji£  i^eirg,  during  trjc  life  of  trje  ladp  Frances  demandant? 
3ilna  trjc  Codenant  to  make  ana  ao  fuetj  furtrjer  ccafonadle  31ct0  ana  €rjingsi 
asf  ffjali  dc  reafonadlp  aedifea  fo?  trjc  Better  Sfifjfiirance,  <§uretp  ana  rurc^ma? 
fting  of  trjeir  €frate/of  end  in  trjc  faia  $?emifes,  to  tfjc  faia  €arl  of  Rutland^ 
fjiji  %dx0  ana  3flffign0  as?  afo?cfaia,  ana  trjc  fine  %  Jac.  upon  it.  3tna  tfjc 
3Iurp  Itfutaifc  finas,  a^  to  the  Sffue  of  trjc  otrjrr  troo  parts,  trje  Sntnil  and 
IfJcderGon,  ana  no  otrjer  ®\\\e  of  trjc  ©emanaanr,  ana  trjc  ^l^fwture  of  23ar* 
gain  ana  ^Sale  of  trje  trjira  ^art,  ana  trje  Cotocnant  of  furtrjer  3!lfTuranre,  uc 
fupra,  ana  trjat  tfjccc  mas  no  otficr  Agreement  to  leaa  fye  We  of  the  fine  due 
trjc  faia  indenture. 

%n  Hie  judgment  of  trjiS  Cafe,  %  rjadc  confidcrcd  trjcfc  joints. 

1.  i13Iiat  <iSuantitp  of  land  contained  in  trje  fine,  ?  Jac.  dotrj  pafs  untd 
trje  €arl  of  Rutland  unto  rjiS  oton  We,  and  of  tarjat  <£|tatc;   and  %  am  of 
(©pinion,  trjat  trjere  pafletrj  tint  a  third  Part,  and  that  but  during  the  life  «  cr.  no. 
of  the  faia  ladp  Frances,  nottoithfianbing  tfjc  general  Codenant  of  trje  ©ccd. 

2.  €f)iS  being  admitted,  fince  the  demandants  hade  palfed  a  third  part 
during  rjcr  life  aVnap,  uje  cannot  demand  the  third  part,  no?  Bp  Confcqucnce 
t{)e  tJDfjoIc  as  uje  fjatlj  done.,  except  bp  fame  Sl^canS  tfjc  Cdate  giden  in  tljat 

Nn  thitd 


Earl  of  Clanrickard's , 
274  Cafe. 


tljsrta  be  Dctcrmincb  anD  (Srtinct,  toinch  i£  mabe  a  frconb  ©oint;  tobcrcin  9i 
ijoia,  tfjat  it  10  nor  ticrtinct,  but  that  the  tenant  in  tljtg  Action  ought  ta 
bolo  t&c  thirD  ©art  againfi  tfjc  ^cmanbant  During  the  SaDp'£  3life,  anD 
that  fi)e  cannot  maintain  !jcc  Formedon  againft  ber  oton  Conbcpance. 

<9ut  of  thi£  it  toil!  folloto,  rhat  ttjc  mufi  be  barrcD  of  that  thirD  Part  of 
her  oton  ujetoincj;,  fo?  (be  rjattj  cjr;p?eflp  confeffe D  bp  fjft  Replication,  fjee  5llie? 
nation  of  that  thirD  part  During  bee  oton  life,  bp  the  fine  3  Jac. 

3.  25ut  then  the  <©ueffion  ig3  tabether  f&e  (ball  be  barreD  onlp  of  that  thirD 
©art,  anD  jjabe  ^ubgment  t°<?  tf>e  other  ttoo  ©arts?,  0?  toftether  her  tuhole 
3©?tt  fball  abate,  inafmuch  a0  f&c  hath,  bp  firr  oton  Confeulon,  falQSeD  bee 
i©?it  anD  ©emanb  of  the  tohole,  a0  uje  bath  maDe  iu  38nD  31  |)0lt>,  that  the 
Court  ought  to  babe  abatcD  the  i©?it  fo?  that  Caufe. 

4.  €be  ©emanDantjtf  babe  grounbeb  their  Formedon  onlp  upon  the  JFine, 
23  Eliz.  toherebp  tlje  f  anb  toa£  giben  to  the  HaDp  Eliz.  in  €ail,  the  ftcbrr; 
fion  left  to  the  Sabp  Frances,  3flnD  that  the  laDp  Eliz.  10  DeaD  toith  SfflTue, 
anD  fo  it  ought  to  rebert  per  form'  donatioms,  tohereag  noto  upon  the  tohole 
Cafe  it  appearetft  of  the  ©emanDant'0  ffjetoing  to  the  Court,  that  rince  that 
<0ift  in  €ail  maDe,  t§e  fteberfion  toa$s  conbepeD  atoap  bp  the  ©cmanDantiar, 
bp  the  fine 3  Jac.  though  retumeD  unto  fter  bp  toap  of  ilfe,  anD  fo  Altera* 
non£  maSf  of  fh£  fteberffon  Once  the  <Dift  in  €ail. 

W$at  bJill  be  tlj?  (SEfTect  of  tbi£  appearing  to  the  Court  of  l)te  oton  fljeto* 
in?  anD  Confeffion,  anD  together  that  toere  Cauie  to  abate  the  JSDjit,  10  a 
«&ueffio?i  ;  anD  %\  holD  alfo,  that  trjitf  toa£  no  caufe  to  abate  the  H9?it. 

y.  IMy&t  the  &tat.  18  Eliz.  of  Jeofails  toil!  too?ft  in  ibi£  Cafe  upon  both 
faulty  t  gSuBi  Sf  holD,  that  in  thi£  Cafe  it  cures!  both  there  Caufetf  of  211* 
barement.  £0  3f  foall  conclubc,  that  fo?  a*thirb  ©art  the  ©emanDant  i$  ta 
he  barreD,  anD  to  recober  the  other  ttoo  ©art£,  fo?  To  much  a.s  i0  in  (&m? 
ftion  upon  tfitf  fpecial  Serbia:,  tohich  i0  Ewhurft  anD  Salehurft. 

ciautes  m  company  €o  rffe  firfit  $ciiif,  the  €ruth  of  the  Cafe  10,  that  of  fome  $art<s?  of  the 
HanD  in  the  ©ecD  mentioneD,  the  HaDp  Frances  toa^  €enant  in  ©otoer  actual 
of  tlje  dEnDolament  of  $tr  P.  Sidney.  25ut  Of  the  2anD£  of  Ewhurft  anD  Sale- 
hurft, fcafjicb  iss  the  3tanD  in  (©ueflion,  upon  the  fpecial  ©erDitt,  u)e  fyaa  wU 
ther  ^otoer  actual,  not  €itle  of  ©otoer,  no?  anp  other  €itle,  but  fye*  &e* 
berfion  in  fee,  a£  it  i0  founD  in  the  fpecial  ©crDtct. 

Dy.i».«.b:  su^hetcupon,  i.  gf  holD,  €hat  fo?  fo  much  ass  flje  haD  in  ^otoer,  thatbc^ 

rp  thirD  ^art  pad  bp  the  DeeD  anD  fine  DibiDeD  to  the  <£arl  of  Rutland  anD 
fits*  ©eir£,  During  her  Sife,  anD  no  other  ^art:  23ut  tobere  fije  fiaD  no^otOi1 
tt,  as  of  Ewhurft  anD  Salehurft,  the  thirD  $art  of  the  JHeberfion  in  fee  DiD 
pafrf  fo?  her  Sife  unDibibeD ;  anD  fotbe  Sentence,  tahich  i$  but  one  in  3®o?D^ 
hath  tsiMtx0  (©perationjei,  acco?Ding  to  the  Mature  of  the  €hingsf  tohereupon 
it  toO3K0»  f  0?  though  the  3£eeD  anD  the  C^?ant  containeb  in  it  be  inbuccb 
toith  a  iiecitol,  that  the  labp  Frances  DiD  holD  a  thirD  5part  of  the  S»-)ano?£ 
anb  Saiibs?  in  the  ©ecb  mentioneb  (tohereof  Ewhurft  anb  Salehurft  are  j&avtg) 
a0  of  *©oto£r,  ^c.  pet  then  it  p?occeb£,  that  in  Conftbcration  of  fll^onep,  thep, 
$c.  bemifeb  anb  granteb,  ®t.  to  the  <Sar!  of  Rutland  in  there  S©o?b0,  all  the 
£>latc  of  tllem,  the  faiD  <Sad  Of  Clanrickard  anD  3Iabp  Frances,  Of  anb  in  all 
that  the  tft'irD  ^art  of  the  $9ano?  of  Robertsbridge,  &c  anb  all  that  their  <£* 
ffate  of  anb  in  the  thitD  ©art  of  all  the  tlanbg  thereunto  belonging,  in  Ew- 
hurft anb  Salehurft.  £0  that  the  i©o?b£  of  C*jant  are  not  bounb  to  the  3©o?D0 
of  ®otoer  rcciteD,  a0  if  thep  hatJ  faib,  all  the©otoer  0?  €ftate  in  ©ofcacr,  q? 
all  her  thirD  part  tohich  the  bolD£  in  ©otocr,  but  loofelp  anb  at  large  all 
their  <*Bfrate  in  t^z  thitb  ©art  of  the  S®anoj£,  €otonisf,  #c.  ^0  the  31£o?b£ 
being  general  mufi  not  be  frufitrate  in  anp  ©art  thep  ttjoulD  be,  if  thep  toerc 
rejlraincb  onlp  to  ®otarr.  j&o  tgen  there  i0  no  Caufe  to  urge  the  Lfj2cccOitp  that 
the  general  Covenant  thoulb  create  anp  ^fe  of  it  felf,  becaufe  eire  there  toere 
no  We  of  thefe  Sanb^  tohereof  tifjere  tcajsf  no  ©otocr ;  fo?  therein  pou  nab  mp 
Opinion  dean  contrarp.  9But  noto  S  fiol°^  t^at  no  mo?e  ffeall  paf^f  bp  tfti£ 
®ceQ  anb  fine  but  a  tbirb  ©art  of  all  in  We  to  Rutland,  though  tlje  Conu- 
fee;?  toere  fcirrb  of  the  SHeberCon  of  the  to&ole :   $Snb  pet  %  >©?ant,  that  if  a 
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2$an  fcifra  of  Sana  in  fee,  teiU  ccbenant  totrfj  I.  S.  fa:  95£onep  to  Do  all 
Slices  tljat  fjc  ujall  require  fo:  3£ffuraiire  of  tfrc  lanb  to  ijim'ona  Ms  Ijcizg 
ana  rijcn  Icup  a  fine  ro  fjmi,  tljat  tijis  Covenant  ana  fine  txjili  gibe  fyini 
tlje  tefjoie  liana  ;  fo;  trje  fine  paffcrtj  tlje  llanb;  ana  a  ^Declaration  of  tfje 
Hie,  eilljer  cjrp?cl'iSi  o?  m  Sato,  is  fuffieienr.,  ana  tljis  Cobcnant  i^  no  lefs 
ttjan  a  ©rclarofion,  anb  it  HanDS  in  itg  full  -Strcnrjflj,  teirljonr  onp  orfjee 
Sijwg  to  qualifie  ir.    <©o  cf  tlji.s'  tfjrn  fcionia  Be  no  rne:c  tfSucffion. 

15ut  noU)  conftoer  tlsis?  Cafe,  tDljiclj  Jjatlj  a  fine  ano'a  line  Covenant  &U  ic 
fo  in  i©a?bs,,  ana  pet  ujall  pay  Out  a  tfjira  part,  Vuljcrrof  tfje  fleafon  is 
tiye  -IBifoom  ana  tlyz  23cnignitp  of  rise  Uafcu,  tljat  Being  to  juo£c  of  an  3S.£t, 
S^eb,  o?  15argain  confining  of  BibcrS  :parfS>  containing  trie  313111  anb  %xi^ 
tent  of  trje  parties,  all  tenbing  to  one  €\\§,  Doris  jn'ogc  cf  tije  tefjole,  ana 
gtbeS  ebrrp  |)art  fjiS  €>rTicc  to  make  up  tljat  ^intent,  ana  botlj  not  recall 
ctje  H£o?ba  in  ^ieee^, 

$o*B  tjerc  tlje  ^ec D  contains?  tlje  25argain>  felfjicfj  is  a  ^3?ant  fo:  S^onep 
Of  all  tlje  <£ffate  of  the  <£arl  of  Clanrickark,  ana  tsjc  Eabp  Frances,  of  tt|e 
tfjtrb  $artS  of  federal  €ljtngs  to  tlje  Carl  of  Rutland,  Bp  fcueral  aifiince 
ClaufcS :  €ljen  follotelS  t£e  Habendum  to  limit  rlje  Cffate  to  tfjc  Carl  of 
Rutland  (tolji'clj  tbaS  not  6efo?c,  tfjougft,  it  mtgfjt  fjabc  Been)  in  rijcfe  It^bs, 
to  tjabe  a»D  to  fjolD  tSjcic  Cjlate  of  ana  in  trjeif  faia  tfjira  f&art,  &c.  to  tfje 
Carl  of  Rutland,  fjiS  #eirS  ana  5HiTign^  bming  trje  3Life  of  tlje  laap  Frances. 

g>o  tljcfc  ttflo  $arts  tlje  p?emifeS,  containing  tfje  $5?ant  it  fclf,  aniD  ttye 
^IjingS  grantea,  ana  ttjc  Habendum  containing  tfje  Cftate,  fiabe  Done  tgciu 
<©fficc  dearlp  ana  toitrjout  38nibiguitp,  ana  Ijabe  giben  onlp  tljrir  tljira 
3^art£,  ana  of  a  limitca  Cffate  erp?efV.  €^cn  folloio  ttoo  ojotnarp  CoUe^ 
nant^  attenDing  upon  tlji^  Conbepance,  one  fo?  perfecting  of  tni£  Conbeps 
ancc  bp  furrljcr  ^fjiirance,  t^e  ot^cr  fo?  turtl  enjoying  of  tfjat  'ttjat  i^  coit* 
tjepeb. 

^obJ  toljo  fec0  not,  tfjat  tlje  <&%.tc  of  tfjcfc  Cobcnant^f  (rbfjen  tt)tp  folloin 
in  erp?ef£  ^aut)  i0  not  to  gilte  anp  tljing,  Dut  to  affifr,  futt$ct3  anb  fups 
pojt,  Being  a^  a  iBall  o?  Monument  about  it.  311  nb  ffjcrefo^e  cannot  Be  uns 
beeffoob  to  ettctti  tljat  rul)ereunto  t^cp  are  faib  to  be  but  ^anbmaib^,  accojs 
Ding  to  trje  Huh  of  tfje  great  Staffer :  €ljc  ^ter^ont  cannot  be  abobe  tge 
Rafter. 

3Cna  becaufc  it  map  appear  fjofco  aBfurb  it  u)ill  Be,  to  take  tfjefe  Cobrnantsf 
a^  if  tljep  (looD  alone,  toitljout  ilefpect  to  tfyc  rjoljole  4Tonter;t  anb  3fntent  of 
t^e  ^eeb. 

€fte  ficil  of  thefe  ttoo  Cobenants?  i^,  tfjat  trje  €arl  of  Rutland,  fij£  ^eir^f 
anb  3Cffign£,  ftall  at  all  anb  eBerp  €ime  ana  €imejg  Ijereafreu,  enjop  t^je. 
rttird  ^arr^  bifefjargeb  anb  fancb  ^armley  of  all  €itle£  of  t^e  faib  Car!, 
O?  3tabp  Frances. 

€t}i^  Cobenant,  tfiougjj  it  Be  reffraineb  to  tfjc  t^irb  parW,  pet  it  i0  nor 
reftraincb  to  tfje  i^eits  (ag  afo?efaib)  But  at  large,  fo?  all  l^cico  of  tlje  <£arl 
of  Rutland,  anb  at  all  €ime£,  tfjat  i$,  fo?  eber;  pet  no  Si^an  toouia  juagc 
tiyvj  Cobeuant  fo?  an  ^eic  of  tlje  o£arl,  after  tlje  ©eatlj  of  tl)e  Saap  Frances ; 
fo?  it  i0  againfi  d&enfe  ana  Mature,  tljat  S  Iftoulb  Covenant  trjat  tbofe  tynvg 
fftoulb  enjop  tfie  oBfiate,  tljat  luere  plainlp  rrclubea  from  the  <£(Iate  bp  t§e 
limitation  :  let  if  tbi$  Cobenant  (iooB  alone  clrarlp,  it  tetania  reacfj  to  alt 
^eiriSt,  ana  fo?  cbe?,  acco?aing  to  tlje  3©o?B0.  ^»o  pou  fee  tljat  Claiifc£  in 
Companp  gabe  otfjer  ConffruaiontJ,  tflan  toljcn  tljep  are  alone. 

$ota  tljiief  otger  Cobenant  fo?  3C(Turance  ig  clearlp  rejlrainra  Sifictoifc  to  tfje 
3Limit$  of  trje  bargain,  bp  all  tlje  $art£  anb  lBo?asf  of  it,  ag  toJell  fo?  tlje 
tljira  parttf,  ag  fo?  tfje  limitca  l^eir^f,  fo?  tljefe  apparent  ftcafong. 

i.  f  irft,  it  ig  joinea  to  tfje  fo?mrr  Cobrnant  of  cniopntng,  unber  tj)e  fame 
3line  ana  €obenant,  ag  bepenaing  upon  it  j  b)Uic()  toa^  erp?eflp  onln  of  tlje 
tljira  part. 

2.  Cfjcn  it  ig  fo?  otfjer  ana  fttrtljer  2Hct?'. 

?.  Cljcn,  tfjat  tfjofe  %ag  muff  be  reafonaBIe,  anb  rcafonaBlp  Debifcb, 
tljecefo?e  not  aiifering  from  tfje  Bargain. 

4.  ^Ijcn,  tljat  tljep  muff  Be  fo?  tlje  Better  3HfTurance,  ^uretp,  anb  furc  ma* 
fting5  rjofjicn  are  all  gonernea  Bp  t£jc  J©o?a  (23rttcrJ  ana  muff  Be  fo?  tlje 
better  of  tfjat  tljnt  tons?  Befo?ct 
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Hoftlp,  of  the  €flatc  (not  of  all  their  €ffa  re  ;   as  ttje  Council  babe  cr* 
poitnDeb  ir)  to  the  <£arl  of  Rutland,  rji£  $cir£  and  Sffign0,  n0  afo?cfaib. 

|}oto  tjep  tljat  Object,  puis'  this*  only  lBo?d  [their  oSfiate]  anb  pafe  Dp 
al!  iijc  rfft  r§a"t  fttfcc  fo2  declaration  anb  iijeffrirtion.    $ote,   it  is*  not  [all 
Ant.  16s.  theic  sJEftote]  Cafe  Stuckley  &   Butler.  Hill.    12  Jac.  Rot.   627.  t'fje  <g,  of  Suffex 

I.02D  of  the  S^anO?  of  Cleave  folo  to  George  all  §i0  X&OQV0,  timber  anil 
t&Xttg  grousing,  fupertotum  illud  Manerium  de  Cleave,  viz.  upon  tb?f e  Coppi^ 
cc£  nanus,  toe  all  agrceb,  tfjat  if  ttjc  fflofi  coturh  IjaD  not  Been,,  the  viz.  had 
rrtrrained. 

$.uai  S  fi*?»  tl;at  ronfibcring  all  tfje  fo?mer  $>art£  of  the  ©ceb,  Being  eje* 
p?c8p  fru  €(/uDs5:3  anb  an  applanation  of  tl)i0  bcrp  Cobenant  By  the  fo?mer 
aPbfcrbotions',  their  <g8ate  in  t\)\0  Cafe  u)all  be  unbrrftoob  not  the  Pirate 
ot  large,  But  ttjeir  <gslate  granteb  ;  anb  much  the  rather,  Bp  reafon  of  tfie 
Ciofe  of  the  Wa;b0  a0  afo?cfaid,  tohielj  (&g  it  10  confeffrb  Bp  the  other 
£iDe)  limits  tfie  vScncralitp  of  tfje  feir£3  Bp  tfje  ^Intent  of  tljercttof  tfie 
v©rcb.  £>o  Handing  inbiffrrcnrlp  in  the  Cnb  of  the  Covenant,  both  lihetnife 
ertcnb  it  felf  to  the  €|)ing  anb  CITate  giben  Bp  t|s  li&e  3futcnt,  anb  upon 
the  fame  Sicafon,  the  rather  becaufc  there  i&  no  biolcnt  3©o?b  [of  all  tjjeic 
ogftatf]  fo  it  ffoaH  be  of  the  fame  J>cnfe,  a£  if  he  hab  faib  ftheii;  (£(iate  to 
him  anb  l)i0  ^$cit0,  acco?bing  to  tlje  true  intent  anb  leaning  of  tbefe 
fBjcfriitsf)  o?5  (their  €flare£  in  all  the  £anb£  afo?efaib)  to  tge  l^eirsf  afo?e* 
faib.  T5ut  there  might  babe  Been  mo;e  ^ouBt,  if  the  J©o?b0  (ag  afo?efoib) 
Bab  Been  placed  t!ju£,  that  tft  fftould  mane  farther  SUffueance  to  him  anb 
hi£  1$ch0  n^  afojefaib,  of  their  OEfiatc,  $c.  2Gnb  ^t  %  fhoulb  not  Babe 
doubtcb  much  eben  of  that,  a£  S  obferbeb  upon  the  former  Cobenant  of  en* 
joping,  tfjat  fpeaftS  of  ©eit£  ot  large,  toithout  iicfirittion,  a0  afo?efaib; 
foj  Cobenant^,  Conbitibn^,  iicfetbation^,  3©arrantie^.,  bo  all  toait  anb 
join  to  tlje  ©2antsf. 
Sfinb  thiiSf  i0  the  bcrp  Eeafon  of  the  Slubgment  in  tlje  Ho?b  Ruffel's  Cafe, 
1  And.1}6,i83.  Co.  lib.  11.  <fi.  \xfyets  a  farm  iaass  bemifeb,  excepting  one  €Iofe  Bp  l^ame, 
March 9.  \Ot.iv-  an&  t^f  %eflce  cobcnanteb  to  repair  the  fenceg  of  the  $?cmife£,  anb  it  \na& 
objubgeb,  that  the  €obcnant  bib  cnlp  crtenb  to  tlje  beiuifeb  ^emifesJ,  anb 
the  line  i0  faib  to  babe  Been  abjubgcb,  10  Eliz.  upon  a  ©emife  of  tlanb  Be^ 
rCr  n6  ttbeen  %a\\1>g  nameb  fo:  3£buttal^  ;  the  Wop  (Premifes)  in  the  liBe  €obe^ 

liant^f,  fhall  not  reach  to  the  2SbuttaI<? ;  pet  the  Mto?b  PremifTa  in  hi^  full 
anb  large  iSenfc  i0  a0  much  a<?  Prementionata  a?  Prenominata,  a$  Montague 
in  Dive's  Cafe,  Plow.  T5ut  a  JBife  S^an  in  §i0  <JErpoOtion  muft  remember; 
the  0ulc  oculus  ad  metam,  he  mult  ftcep  hiief  €pe  upon  the  the  3©arB  -.,  Waitfy 
i0}  that  the  Cobenant  mhtch  i0  But  a  ^haboto,  mud  Be  gtiibeb  Bp  the  23-05 
n  co.ja.a.  3  Cr.  Bp,  tuf)icl|  iff  tlje  <£fratc.  ^Inb  therefore  in  the  fame  Cafe  of  Liffbrd  i^*  citrti 
781.  a  Cafe,  jubgeb  bettocen  the  €arl  of  Pembroke  anb  Simonds,  rohicEj  toa^f,  that 

the  €.  of  Pembroke  granteb  to  ^ir  Henry  Bartly  the  Cufiobp  of  StaffordtoalB, 
anb  Brookham-toalu,  in  the  fojeft  of  Froom  Selwood  fo?  bi£  Hife;  anb  then 
Bp  another  ©ccb  confirmeb  \$\0  affftate  in  Brookham-roalfe  j  anb  bp  the  fame 
^eeb  granteb  Scafford-tDalfe,  in  the  3fo?eff  of  Froom -Selwood,  to  him  anb  tjiff 
3$eit0  a^ale  of  hi^  25obp,  anb  then  abbeb  a  Provifo,  0?  Conbition,  that  if 
Be  cut  anp  €ree^  in  tlje  l^emifetf,  that  then  hi?  dilate  fhoulb  ceafe,  ana 
then  Bartly  cut£  ^TreejS  in  Brookham^toalfe.  3Dnb  it  ma£  refolbeb,  that  tlje 
Woio  (P?cmifejGf)  fhoulb  ertenb  unto  that,  becaufe  the  Wttb  hab  Operation 
upon  it  bp  uiap  of  (Confirmation;  but  it  fhoulb  not  ertenb  to  t§e  other  jpartg 
of  the  f  ojeff  of  Froom-Selwood  though  it  mere  nameb,  becaufe  the  ©eeb 
Bj?ought  not  upon  them  ;  mhich  Cafe  i0  full  to  the  ^urpofe,  a  Conbirion 
Being  a  €hing  attending  anb  applping  it  felf  to  the  <s£(!ate,  a$  the  Cobe» 
nant  bot§. 

351nb  upon  the  fame  "Keafon  in  Lofeild's  Cafe,  Co.  lib.  10.  105.  tohfte  one 
inabe  a  Seafe  of  a  Cellar  fo?  a  ^zax,  anb  if  in  the  €nd  of  t|)e  fear  the  fpar^ 
tir£  fhoulb  agree  that  the  3£rmife  fhoulb  continue,  then  to  §abe  anb  to  holb 
the  fame  fo?  tft?ee  ^ear^,  reddendo  inde  annuatim  durante  dicT:o  termino  40  s. 
2tnb  it  Bja.g  abjubge&,  that  the  fleferbation  bib  ertenb  to  the  firft  fear, 
though  Be  l?el&  no  longer;  foj  the  Hcferbation  \0  attenbant  upon  the  Seafe, 
anb  the  3©o?b  dido  Termino  i0  inbifferent  to  Both  €crm0 :  ^0  tljete  10  an 
^rtenfton  fo?  IDatrantp,  tS}e  Cafe  6  E.  2.  ^Title^  of  Vouchers,  258.  A.  £ibe£ 
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EanD  to  J-  S.  anD  t)i$  J^CJrS,  &  ego  &c  hzredes  mei  warrantizabimus,  not  faping 
toiiat  to  tohom,  no:  of  tobat  <£uarc>  pet  all  fuppIieD  out  of  the  ©?ant.  f  o? 
the  fiato  imitate*  Mature,  tfjat  gibes  |&?opo?tion  to  eberp  g^cmber  anftoer^ 
able  to  the  T3oDp,  that  nothing  be  monitrous  02  Dcfo?meb. 

$>o  then  toe  p:ocrcb  upon  this  >©?QunD,  that  a  thirD  pact,  ana  no  mo?^ 
iS  grautco  atoap,  During  the  ©cmanDant'S  Eife  ;  tohcreof  it  folIotoS,  that 
ftp  the  fame  rhiro  $art,  the  ©cmanDants  mud  be  barreb  fo?  toant  of  rtcrht 
appearing  to  the  Court,  though  t|je  'Jffuc  fo?  that  thirD  §9art  be  founb  fo? 
tnc  ©rmnnDant  ogainfr  the  Ccnanf.  ehat  the  Hfe  of  the  rljirD  $art  toaS  to  Ant 
the  <£arl  of  Rutland  anD  his  ifeng,  During  the  Eife  of  t he  EaDp  Frances  onlp. 

ChiS  general  ^pnfrtion  i£f  not  much  Denieb  bp  the  ©cmanDaiu's  Counfcl, 
but  thep  aboiD  it  thus?.  _ 

Chep  fap,  ttjnt  tohen  after,  7  Jacob,  the  EaDp  Elizabeth  bang  tenant  in 
Cail  in  poffeflion,  anD  the  <£arl  of  Rutland  her  ij^usbanD  being  tenant  fo? 
Eife  in  ftcberfion,  joincb  in  tfte  5r*«c  "  Gofton  anb  Scriven  in  fee,  that  this? 
Dib  to02R  a  ©ifcontinuance  bp  the  fine  of  tenant  in  Cail,  anb  fo  the  eflate 
fo?  life  DiD  D?oton  anb  crtinguiuj  it  felf  in  thef  ce=umplc  grantcb  to  Gofton,  &c. 

&o  that  toljcn  tfie  -Jntail  octcrmincD,  the  <©emanDant'S  Scberfton  toa0  ta 
come  in  Seeing,  the  <£ffnte  fo?  Eife  being  befo?e  ertinct  in  the  Cfiate  giben 
Sp  that  fine,  7  Jac  tohicfj  10  bp  thi£  Formedon  in  the  Abetter  to  be  befeatcb, 
if  the  <£ff  ate  fo?  Eife  be  cjrtinct ;  3  mean  fo  that  it  fftall  not  run  to  the  %z* 
nefit  of  the  ConufceS  to  toljom  it  is  giben,  but  to  the  o!D  HemainDcr  0?  fte# 
berfton. 

€0  this  91  3Unftoer. 

f  irft,  that  the  <£ffate  fo?  Eife  ig  not  bp  tljat  fine  7  Jac.  D?otoncD  anb  e^  ,  Cr.  i%s, 
tina ;   but  that  the  €ff  ate  in  Cail,  anb  fo?  life,  arc  both  conbepcb  latoful* 
In,  aef  (£ffatcS  in  25eing  to  chel'e  conufees  :  J>o 

f  irflr,  the  €ffate  fo?  Eife  is  not  fo?feiteb  bp  this  fine. 

&econblp  it  is  not  inbolbeb  in  the  <£fiate  giben  bp  the  tenant  in  Cail, 
but  it  is  giben  bifUnctlp,  as  an  <£frate  bp  it  felf  in  fuDgment  anb  bp  the 
fo?ce  of  Eaba.  #f  the  <£ffate  fo?  Eife  mere  ejrtincc,  0?  inbolbeo  in  the  <£* 
fiate  giben  bp  the  fine  7  Jac.  it  muff  be  either  bp  £urrenbcr3  JFo?feirure, 
0?  Confirmation.  2$p  &urrenDcr  it  cannot  3©o?ft.  $ote,  that  this  coulD 
not  tao2&  bp  map  of  imrrenDer,  as  in  Bredon's  Cafe  it  might,  becaufe  it  is 
a  JlemainDcr  following,  anD  pet  it  toag  not  tanen  a^  a  ^urrenDer,  fo?  then 
it  nab  been  againfi  the  SluDgment. 

3flnD  here  firfl  %  Do  ejeceeDinglp  commcnD  the  %vfow#  tftat  arc  cunou£ 
anD  almofi  fubtil,  Aftuti  (mhich  i$  the  J©o?D  ufcD  in  the  Proverbs  of  Solo- 
mon in  a  gooD  &enfe,  mfjen  it  ijs  to  a  gooD  <SnD)  to  inbent  &eafon£  anD 
QBean^  to  mafee  a&atf,  acco?Ding  to  tbe  juft  intent  of  tlje  i>artie^  anD  to 
aboiD  l©?ong  anD  fnjurp,  bJhich  bp  rigib  ilule^  might  be  brought  out  of 
the  3Ca.  5CnD  tf(at  i&  bell  pctfo?mcD  in  Bredon's  €afe,  Co.  lib.  1.  fol.  76*  2  And.  66. 
tuhfcc  a  €enant  fo*  Hife,  anD  Ije  in  ftcrnainDer  in  €ail,  join  in  a  fine  (Come 
ceo)  the  €enant  in  €ail  Dicsf  mithout  Sffur,  t^e  Conttffe  fhall  ftoio  the 
HanD  During  t^e  Eife  of  the  €enant  fo?  Eife.  ^otc,  in  Bredon's  Cafe,  a 
firange  aBffcct,  fo?  theConufec^  tfjat  haD  a  fee  maDe  of  both  €|latc£,  a^  foon 
as'  Cenant  in  €ail  DieO  mitbout  Slffuc,  haD  but  an  €ffate  fo?  Eife;  fo?  there  ,oCo.^. 
tna^  no  ^ifcontinuancc  no?  Change  of  the  itcberflon,  but  a  fatoful  Gibing 
of  their  (JEfiate^janb  nont02e;  foin  Englifh's  Cafe  there.  1  Leo.  115.  %  Cro.  nf. 

€here  is  no  f  o?feiture  in  this*  Cafe,  becaufe  the  tenant  fo?  Eife  gibe£ 
not  the  fee  alone,  but  gibe£  onlp  fo  much  of  the  fee  as*  he  hath,  anD  joins? 
iuirb  another  in  gibing  a  fee,  that  hath  $otoer  to  gibe  a  fee  During  his  <£» 
ftate,  toitbout  Wiowq  to  anp,  anb  therein  Differs?  from  M.  16  &  17  Eliz.  Dyer,  ,  r0.  %ss. 
3:9.  of  Cenant  fo?  Eife,  ftcmoinber  fo?  Eife,  joining  in  0  feoffment  in  fee,  ,  Ro.8j7. 
anD  from  41  E.  %■  21.  of  Cenant  fo?  Eife,  making  feoffment  in  fee  to  him  in 
the  flemainbec  in  Cail  anD  his*  i©ife.    5CnD  if  toe  ncrD  (as  in  Bredon's  Cafe  '  Co-7fi». 
to  aboiD  ©tfcontinuance,  it  tbaS  DcbifeD)  that  the  Skmanifrcr  in  Cail  ff)oulD 
be  tahen  to  pafS  fitff,  fo  here  to  aboiD  f  o?feiture,  the  ftemainDcr  fo?  Eife 
map  be  faiD  to  pafS  firfh 

%t  is  alfo  no  ©ifcontinuonce,  becaufe  cttber  of  them  gibes  their  €fiate 
latofullp,  anD  there  is  no  #cceu*ttp  to  conceibc  a  I10:ong  to  the  iliberfion, 
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fince  a  fee  map  be  Determinable  bp#pcration  in  Unit  ■,  a$  in  Bredon's  Cafe,  tljo' 

i  Co.  76.  b.  it  (ftotilO,  &p  ttje  fine,  hate  been  a  perfect  fee,  if  ttjerc  |ja&  Bern  fucfj  an  one 

to  gibe.  2HnD  Coke  in  t(jat  Cafe  collca*,  tljat  bp  reafon  of  tbat  Cafe,  if  <$Lz* 
want  fo?  life,  anD  be  in  ikmainber  in  3CaiI,  malic  0  feoffment  bp  s©ccb, 
tgat  ttjisJ  ftsall  be  no  QMccnrinuancc,  no?  (ball  bibeft  tlje  &efcerSon,  a?  Hk* 
tnainb.ee  Dcpcnbing,  becaufe  it  ffjall  amount  bat  to  a  <£5?ant  of  both  tbeic 

syd.  83.  ocilaif jS^ar.D  it  fo  fftall  be  a  fee  beterminabfe  upon  botfo,  tocit  oEffate*,  anb  no 

abfolufe  fee  from  tbe  one,  no?  bot*),  fcoflatfoetirr  tlje  ££o?b  2fmpo;t^  tbe 
one  conaruttioii  tooling  bp  Oigljt,  rijc  otfjcr  bp  2B?ong,  iDbicb  tlje  lain 
tuifl  not  abmit  if  tlje  orljcr  map  op  anp  Qfycang  ffanb.  £>o  Gncc  tljcfe  €- 
ftatc*  migljt  babe  been  febcral  luitljout  forfeiture,  tnc  lain  fijall  marfljaU 
ttjem  joining  acro?Dinglp.  ^0  that  tl)i0  map,  tbougij  tbe  €enant  in  €ail 
in  ^ofleilton  fljouSD  mabe  a  ©ifcontinuance,  anb  fo  bJo?n  a  J©?ong,  pet  tije 
C*?ant  of  Ccnant  fo?  life  in  ficmainber  migljt  be  laioful. 

$ote,  mp  <©pinion  upon  Englifh's  Cafe  nereafrer.  <€b,tle  ^fjinofsf  ffanbing 
t§u0,  it  muff  follota,  tljiat  tbc  <£fiate  fo?  life  botb  not  paf*  b?omneb  in  tbe 
€atl,  a$  giving  place  to  if.  25ut  it  is*  true,  tijat  botb  tbc  <£frate*,  that  mere 
in  trjem  feberai,  bib  pate  from  borlj,  a*  Difiinct  Sflutbo?*  of  tfje  neixi  a?ffatc, 
aeeojbing  to  tjtjeir  Sl^cafure*. 

loiit  noto  in  t|jc  Conufee  rijcp  are  but  one  entire  ^tatc  mabe  of  ttoo,  ana 
tbrrcfo?e  rcmobe  tlje  Confufion,  a*  Chpmifr*  bo,  bp  extracting  anb  fegrega* 
ting  rfje  Simple*  of  a  Compound ;  a*  fuppofe  tfoi*  Conbepance  mere  upon 
Coubirion,  t\\e  €ntrp  ffcal!  rc(lo?e  tbeir  <2Ettafe*  a*  tbep  mere  bcfo?e :   £0  in 

b  Co.  76.b.  Englifh's  Cafe,  in  Bredon's  Cafe,  tbe  Conufee  toon  ttoo  €fiate*,  anb  from  tVflo 

<0tocr*,  Cenant  fo?  life,  anb  an  infant  in  ftcmainber  bp  fine,  €bc  Co- 
nufee  nam  bab  but  one  dilate,  pet  upon  Ueberfal  of  tbc  fine,  tbe  lab)  re? 
fto?etb  no  mo?e  to  trje  infant,  but  tbe  iScmainoer,  becaufe  f)c  gabe  no  mo?c, 
pet  tlic  €|Tate  fo?  Sifc  tna^  a^  in  tf)i0  €afe  giben,,  confounbib  in  tge  fee, 
anb  no  f  o?fciture  mabe  in  Englifh's  Cafe.    <§o  in  tf}i£  Cafe  %  fcola  it  clear, 

_  tliat  if  an  ^infant  tenant  in  €ail  in  ^>offeffion,    anb  §t  in  iiemainber  fo? 

Hifc  bab  joincb  in  a  fine,  anb  tfy  ^Infant  bab  reberfeb  tji^  fine,  pet  tlje 
flcmainbcr  fo?  life  ffjoulb  babe  bcflcb  luitf)  tbe  Conufce; 

€bcn  again,  abmit  it  fljoulb  be  tancn  a0  a  ©ifcontinuame  of  tfte  tenant 
in  Sail,  anb  a  Confirmation  (tobicb  is  tbe  Iroff)  of  tfte  €cnant  in  %iie  fo^ 
EetocrQon,  ixsbo  Jjab  fftat  <2fiate  bp  tS)e  *i5?ant  of  tb,e  ©once  tjimfelf,  tDfjac 
Colour  i^  tbcre  tfien  tftat  tbe  ®ono?  ffjoulb  recober  tbe  iLanb,  ajef  long  a0  tbat 
€flareijEi  out,  that  bimfclf  gabe  J  no  mojc  tban  if  tbe  €cnant  in  Keberfton 
Dab  not  joineb,  but  kept  big  Ciigbt,  0?  relcafeb  it  to  t^t  ©ifeontinuec.  3Enb 
tbercfo?e  put  tbe  Cafe,  tftat  A.  ©once  in  €ail,  15 c mainber  to  B.  fo?  Eife,  J5e? 
berfion  to  C.  in  fee,  A.  ©ifcontinue  at  tbe  Common  lam,  tfei£  tjsf  a  p?efent 
rujong  to  t^t  3Jffue  in  €ail,  anb  to  B.  and  C.  but  fucb  «^  none  can  mtmebp, 
but  in  fijeir  (cberal  €ime^,  fo  tfjat  if  th.e  <$ftuz  of  A.  fuc  not,  B.  cannot,  it 
B.  fuc  not,  C.  Cannot  bp  tbe  fame  SHeafon ;  if  B.  mill  releafe  to  tbe  Hilton* 
tinuce,  0?  Confirm  b*£  €ltate,  it  i$  all  one  to  C.  fo?  fii^  <£ffate  0?  Siigljt  i0 
not  tberebp  anticipatcb,  fo?  tgere  toas  norfiing  tafecn  from  bim  but  b^  U5c? 
berfion,  tnbtcb  i?  all  tbat  Ije  can  require. 
v  25ut  if  in  Bredon's  Cafe,  tb_e  €enant  fo?  Life  bab  furrenb?eb  l)\0  €ftatc  to 
tbc  €enant  in  €ail  in  tlje  fir  ft  C5einainbcr,  tubo  bab  lebieb  tbe  fine  anb  Dieb 
toitbout  Sffue,  be  in  trje  feconb  I5emainber  migbt  babe  p?cfentlp  bab  t)i0 
Formedon,  t^ougb  tge  €enant  fo?  life  toere  alitoe;  foj  t&e  €|late  fo?  life 
Itiajs  fo  B?otaneb5  a0  tbcre  luasf  no  mo?c  but  tbe  Collate  in  €ail,  tuitfj  tbc  os 
tber  ftcniainber  following.  ^0  tbe  ©inference  i£,  mljcre  tge  tenant  fo?  life 
in  Bredon's  Cafe  furrenbersf,  0?  in  tlje  Cafe  xc)caie0  to  t|je  €cnanc  in  €ail 
befo?e  tbc  Alienation,  fo  tbat  |e  batb  all  anb  gibc^  all,  one  <&iber,ant>  one  <£* 
ffate  onlp.  SSiib  tDljere  tbcre  i0  a  Saining  in  ^  Conbepance,  0?  a  HScIeafing 
0?  Confirmation  to  b*£  Conufee,  in  totyitt)  Cafe  it  i&  clear,  tbat  be  gabe  but 
bijsf  ottm  Ongle  (JEfiate,  anb  tlje  otber  remain*  to  be  giben  b^  tfte  psopec 

23ut  tljat  tbat  trouble*  tbc  S^bgnKnt  in  tfli*  Cafe,  3  fuppofe  to  be  tfyc 
23qoh  of  9  Hen.  7  ay.  anb  tbe  (©pinion  Co.  1.  6.  70.  £ir  Moyle  Finche's  Cafe, 

tljat 


Earl  of  Clanrickard's  ? 

Cafe.  $        ,  %n  % 


tljat  if  ©once  in  £ail  be  diffriicd,  and  tfjc  \Deno?  DifTcifc  tfee  ^ifffifo;,  ana 
uiflfec  a  feoffment  obri\  and  tpn  tfee  Sconce  reenter  upon  ti)z  f  coffer,  fee  jjH.fr.&fc  v/ar 
fijall  habc  but  tjia  ft  fi  <£f*ate  OTailj  and  flic  ilebctfion  fijall  fee  "turned  to  tfee  rantia  Chftt*  ,!- 
ft i ft  ©ijfcifo?,  and  ffeall  not  remain  toitf)  tfee  feoffee  of  ttje  *©aiid?  •  tofecrcof 
ttje  Ucaion  ig,  tfeat- tofeere  tfee  Stranger  diffeifctfe  tfee  ©onee,  fee"  gained  bp 
3©?ong  botfe  tfee  Sail  anD  tfee  iScbcrfiou,  anD  tfeen  fead  in  bim  one  entire  & 
iiare  in  fee :  ^oto  tofecn  tfee  ©ono?  diffeifctfe  feim,  fee  gams  tfee  €{tate  toliidj 
tijf  vDiffafoj  fead,  lD|5tcfe  Xn&g  intirr,  anD  fo  fei«?  ©iffcifin  cannot  dibise  tfee 
€ffaic  ag  ttjep  tocre ;  fo?  fei£  tofiolc  <*£ffate  ig  bp  tfee  §B?ong  in  tfee  ffru  W\{$ 
feifo?,  none  feabing  iJitrfet  of  €ntrp  but  tfee  ©onec,  tfecn  iuftcn  fee  mohcg  l)tg 
feoffment  caer,  tfeat  gioeg  no  <«Eftate,  but  tfeat  to?ongful  one.  'But  it  gitifg 
ntoap  1)10  ftigfet  alfo,  not  bp  granting,  but  bp  bjotonhuj  anD  dping  in  tfee 
2land.  M>ts  igtn  tofeen  tfee  ©onee  tesenterg,  fee  can  feabe  no  mo?c  tfean  fetg 
obm,  anD  mud  bp  feig  <£ntrp  re|to?e  tfee  fleberuon :  €fee  feoffee  cannot  bold 
ttje  iVacrfion,  feecaufetfec  Cfiate  fee  feaD  mag  no  orfecr  t^jan  tfeat  mag  tinongs 
ftillp  gotten  bp  tfee  ©ono?,  from  tfee  firfi  ©iffeifo?,  anD  giben  to  feim,  tonere* 
in  'line  toag  in  <6ffe£  tfee  Sail  of  tfee  Notice,  anD  tfee  JScberGon  Of  tfje  ©if* 
h  n%  3flnd  noto  tofeen  tfee  ©once  re*cnter0,  fee  cannot  reffo?e  tfee  ftedcrffots 
feoffee,  in  refpett  of  tfee  ftigfet,  feecaufe  it  ig  uttcrlp  anuifeilatcd  bp 
t&j   feoffment,  mliicfe  cannot  gibe,  but  Dotfe  Diflinguiu)  it. 

M:.  b  nolo  pou  muff  fee  no  otfeer  ftigfet ;  but  tfeat  tofeicfe  grofejg  out  of  tfee 
©iff  wig,  tofecrcof  tfee  firff  ig  botfe  tfee  beft  in  <£ffate  anD  ftigfet,  anD  tfeerc* 
fo?e  tt  tfee  firjt  ©iffcifo?  feaD  entered  upon  tfee  feoffee  of  tfee  ©ono?  ©iflx  ifo?, 
a^D  t$en  tye  ©once  fead  entered  upon  feim,  no  ©onfet  tfee  JScbcrfton  feaD  been 
left  in  tfee  fieff  ©iffeifo?,  anD  tfeen  tfee  feoffee  fead  no  toap  fep  fei^  buried 
JSigfet  to  recober  nom,  o?  after  tfee  ©eatfe  of  tfee  ©once  toitfeout  3fffue  ;  fa 
feere  difference  appear^,  tfeat  in  tfei^  Cafe  tfee  ftrff  ©iffeifoj  featfe  fligfjt  to 
tfee  tnljole  oEftate,  tofeerein  tfee  ftigfet  ig  buried,  and  fo  rcdounDs  to  feis  toiiole 
'Benefit  x  3[n  tfee  ^?incipal  not  fo  ;  fo?  tfee  S.aDp  Frances  feaD  JUigfet  onlp  to 
tfee  Heberfion  in  fee  after  botfe  tfee  HSffate^  ended,  ftfeereof  tfee  one  feclp^  tfee 
otfeer. 

£o  note,  tfeat  tfee  JUigfet  dotfe  ejrtinguift),  tafeetfeer  it  be  bp  feoffment,  &e* 
Ieafe  o?  Confirmation,  to  tfee  benefit  of  tfee  4£ftate£  tfeen  f  aft  in  23eing,  a^  of 
tfee  firft  ©jffeifo?.  3J?ucfe  mo?e  feere  of  tfee  ©ifcontinue  being  noto  in  effe, 
not  to  tfee  Benefit  of  tfee  ancient  0tgfet,  fo?  one  ftigfet  cannot  ertinguiffe  a^ 
notfeer. 

€feat  tfeougfe  tfee  demandant  i$  to  be  barred  of  the  tfekb  ^art  onlp,  pet  ;  Point. 
it  i<at  €aufe  to  abate  tfje  J©?it,  being  a  toilful  ©eferting,  o?  departure",  from  Am.  i<?4  nco. 
feiiai  Writ  and  ©emaud.  5  b  4>- b 

$otri  tfjen  admitting  tfeat  fo?  tfee  tfeird  ^art,  tfee  ©ehtandantiSf  are  to  be 
barred  upon  tfeeic  oton  Confcflion  direct,  according  to  nip  Opinion,  tofeicfe 
muft  be  perempto?p,  and  final  fo?  fo  mucfe,  tfeougfe  tfecre  migfet  feabe  been  a 
good  Action  f02  tfee  tofeole,  if  t^tp  fead  tarried  tfeeic  €ime,  'till  after  feec 
©eatfe  i  %  feold,  tfeat  tfee  demandant  can  recober  notfeing  in  tfyig  &>uit3  j  cr.  j+j. 
but  tfee  toftoTe  i©;it  ig  to  be  abated ;  fo?  tfee  J©?it  ig  falfified  of  tfeeir  ofejn 
fqetoing,  ond  tfeat  in  a  fubflantial  ^art,  and  not  in  point  of  f  o?m  ;  fo?  it 
appcarj,  tfeat  thep  feabe  no  ftigfet  of  ^Hctiatt  at  all  fo?  ffeitf  tfeird  ^art.  3fisf 
if  a  3$an  fijould  demand  a  &ebt  of  €tocntp  founds,  and  confer  tfeat  fee 
featfe  no  Higfet  to  €en  3&ound£  of  it,  o?  demand  a  {^und?ed  %aeg,  and  cotv 
fefe  tfeat  fee  featfe  no  Migfet  to  f  iftp  of  tfeem,  no  doubt  tfee  Court  Ex  officio,  o?  t  cro  49p. 
tfee  ^artp  eitfeer  bp  ^lea  in  Abatement,  o?  ag  Amicus  curia,  at  leaf!  migfet 
tafec  ItnobleDge  and  abate  tfee  J©?ir. 

25ut  if  tfeep  toent  on  to  3Iffue,  and  a  ©erdict  giben,  tofeere  tfee  Statute 
gibe^  belief,  it  dotfe  ag  toell  tofeen  it  appears  of  tfee  $artic£  ffeetoing  ag 
otfecrtoife,  14  E.  %.  F.  Bre.  272.  Formedon  in  ©cfcender,  tfee  <©ift  tda^  traber* 
fed  to  all,  after  tfee  ^Demandant  faid  tfeep  toere  agreed.  €fee  €enant  to  eon= 
fete  tfee  Sift  fo?  39art,  and  tfee  demandant  to  confer  no  Sift  fo?  tfee  reft ; 
tfee  Court  fecld,  tfeat  bp  tpig  tfee  i©?it  ffeould  abate ;  tofeerefo?e  tfee  Sfudg*  1  sawid.is/. 
ment  King  firft  giben  againft  tfee  €enant  fo?  tfee  tfeird  $art,  and  againlt  tfee 
demandant  fo?  tfee  reft. 

Et  9  H  6. 74.  <©ne  b?ougfet  a  ©etinue  fo?  ttoo  Wcitingsr,  011D  fo?  one  mode  n  co.4f.b. 
no  €itlej   Babington  \33ag  of  opinion,  tfeat  tfeougfe  tfeisf  be  a  25ac  fo?  tfeat, 
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pa  it  map  be  pkabcD  in  Statement  fo:  all,  a$  being  niojc  to  his  Abban^ 
tsaund.zsj.  tage.    23ut  if  u  tocrc  onlp  fome  Uniting*,  rhc'i  it  mnft  be  i»  Q3ar  ag  m 

W&oittytu    23ut  then  if  it  mere  foiinb  fip  ^crtsitt  it  mere  otfjermifc.    ^0 
there  lincmife,  mhen  a  Formedon  is  fi?ought  of  3IanD  anb  Abboiufon,  UiijicJ) 
iS  aifo  one  general  point  of  Godfrey's  Cafe,  Co.  lib.  it.  47. 
/i  PoJnr  Gttje  Alterations  niabc  of  tDe  0cbcrfion  ftnee  the  C*ift  in  <3TaiI  Bp  rf?c  f  iur3 

$  Jac-  Qte  true,  one  fip  tDe  43ift  of  the  tfjirb  part  to  tlje  €arl  of  Rutland, 
baring  tfjc  life  of  the  3labp  Frances,  bnjercof  me  habe  fpofc.cn. 

€fje  otljer,  the  Conbcpancc  of  tl)c  0ebetfion  in  f ee^umple,  as'  iaell  of  that 
t§irb  parr  after  the  €ad  of  Rutland's  <2£ftate  enbcb,aS  of  ttje  other  tmo  parts, 
both  tofjicS)  are  to  the  Hfe  of  ttjc  !£abp  Frances  anD  her  J£»eirS,  as  it  toajj 
Before. 

Zo  tfje  feconb  %  00  agree,  that  if  there  fie  an  Alteration  of  rhe  &eberlton. 
mherebp  it  is  mabe  another  mcberfion  tfjan  it  mas  Before,  tljnt  it  nrnfl  fie 
ic-.  15.  a.  mentioned  in  the  3©?it ;  fo  ig  Wifeman's  Cafe,  inhere  the  ftebcrfion  that  mas 

in  fee,  toag  turned  into  an  <£{tate  in  €ail,  tfjough  in  trjc  fame  ^crfon. 

And  Fitzh.  Nat.  Br.  219.  F.  Regifter  242.  inhere  an  <2Effatc  fo?  *Cerm  of  life 
mas  intcrpofed,  though  enbeb,  pet  tfjerc  is  a  3B?it  mentioning  that  <£ftate 
determined. 

25ut  Ijerc  the  ftebcrSon  fo?  the  tmo  parts,  is  the  berp  fame  in  Lam  in  the 

t©ono?,  that  it  mas  at  the  firft,  though  it  Be  in  Bcr  noto  fip  a  feconD  Oceans, 

tfjat  is,  Bp  this  frcono  fine  to  the  old  &fe.    3Bfjcrein  obferbe  Bo-kenham's 

1  And  *, ,.  co.u     Cafe,  28  Hen.  8.  Dyer  7.  fed.  b.  mhich  ma£,  that  Bo-kenham  Being  Ceftuy  que 

«.  t>.  tccsi.b.      ufe  Befo?e  the  Statute  of  llano  ftolben  Bp  itJiiigfttS-ferbice,  Jay  ana  otljcr 

Being  fiiS  f  coffees,  bio  infeoffjenor   anb  others  to  the  Hfe  of  Bo-kenham 

anb  |i£  3$ife,  anb  after  t|)eir  ^eceafe  to  the  Hfe  of  Bo-  kenham  anb  \iig  ^eirs : 

Bo-kenham  bieb,  anb  tl)is  maS  abjnbgeb  to  fie  a  Heberfion  anb  tfje  olb  &tatr. 

Anb  in  this  Cafe,  Willowby  citeS  a  SJttbgment  of  tlje  Eojb  Roue's,  mhicfj 

Ant.i7  co.L.i!.a.    came  to  this  »  "Chat  a  2t£an  fieing  CaS  Baldwin  puts  it)  Ceftuy  que  ufe  of 

?r",  .co  .01    ttoo  Acres,  one  fip  p:io2itp,  anb  tfje  otger  Bp  pofteriojitp,  mabe  a  feoff; 

b.  u'. ":  '   ment  together  of  BotSj,  pet  the  ^?io?itp  remaineb. 

IJ5om,  though  tohen  the  Slabp  Frances  iuith  the  <£arl  of  EfTex  lebicb  the 
fine,  file  hab  no  iife,  as  in  the  other  CafcSJ  fiut  lanb  in  pofleffion,  pet  ffie 
raifec  Both  the  Cerate  in  'Cail,  anb  her  omn  0ebcrfion  Bp  Wz$.  Anb  though 
SanbS  anb  KreS  cannot  nob)  fianb  bibibcb,  as  tfjep  bib  Before  the  Statute, 
yn  tfje  (©mner  of  the  Sanb  hath  pomer  to  gibe  the  Ufe,  as  he  bib  Befoje, 
anb  tlje  Statute  couples  the  HanbS  unto  it,  as  it  bib  fofjen  it  founb  2onb  in 
arc  at  tfje  making  of  the  Statute.  Anb  as  upon  the  fine  of  3?.  there  mas 
fir(t  an  ^fc  mhiclj  to*s  J«bSf*>  iR  HeberRon,  anb  then  the  Sanb  follotoeb  in 
tfje  fame  degree  ,•  fo  the  feconb  fine,  fip  the  ^elp  of  the  Common  Ham,  re* 
bibes  tlje  fame  We,  fieing  of  the  fame  ftebcrGon,  anb  the  Statute  manes  it 
in  tlje  fame  ©egree,  anb  the  rather,  becaufe  there  is  no  erp?cfs  ^fc  in  ei« 
tljer,  But  tfje  Hfc  mabe  bp  2am. 

25ut  that  it  mass  a  fault,  tafie  the  Cafe  of  the  iSfgifrrr,  &  Na,  Br.  firon^ 
|ter,  confiDcring  tfjat  there  the  fee  of  JScberfion  bias  nebcr  trirreb,  here  it 
is,  fo  that  pou  muff  pleab  upon  thi?  Statute,  that  fip  fojee  of  that  Conbep* 
ante  anb  Statute  pou  are  Icifeb,  not  bp  fo?ce  of  tfje  firft  Conbepance.  Anb 
fo  it  map  ferbe  if  pou  hab  granteb  the  HeberCon  upon  Conbitton  anb  J5e? 
enfrp, 

St  map  fie  ofijccteb,  that  the  tenant  0?  ©oucljec  in  this  Cafe,  coulb  not 
pleab  this  Scatter  in  Afiatement  fo?  tmo  CaufcS.  f  irlf,  becaufe  thep  hab 
ptcaDcb  a  pica  in  Abatement  of  the  IBjit  Before,  mfjich  tflas  jubgeb  goob 
againff  them;  anb  tfje  Court  atoarbeb,  tfjat  thep  ffjoulb  anflnec  to  the  Artiou 
of  that  Wiit. 

^econolp,  Becaufe  thep  hab  pleabeb  in  "Bat,  anb  therefore  coulD  not  refojt 
BacH  10  a  plea  in  Afiatement*  anb  Both  are  true. 

33ut  Si  anteer,  that  there  iS  no  plea  in  Abatement  mhercof  the  partp 
neebs  fpeah,  as  of  plcaS  in  Afiatement  arifing  dehors  the  i3cco:b,  anb 
Inherrof  the  Court  can  take  no  linolulcbge. 

'•$E>nt  in  this  Cafe,  mljcre  the  Caufe  appears  to  the  Court,  either  cE  the 
Parties  obJn  ffieming,  ag  fycte  bp  Variance  from  tfic  Regifter  in  the  brrp 
Cafe  appearing,  03  Bp  falfe  Latin,  0}  tfje  lihe,  in  fact)  tfje  Court  map,  anb 

ought. 
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ougijt,  ex  officio,  to  abate  the  3D?  it  at  nnp  €ime.    2£nD  if  the  ^rnnnr  o$ 

©chcIicc  ftjail  iafo?m  fljc  Conrr  of  it,  he  is  in  tljat  but  Amicus  Curie,   flub 

t$ig  gfttfogmatioii  is  not  formal  in  pleading,  no?  in  Court,  but  nerbal,  anb 

map  be  cone  anp  ui'gcvc,  and  bp  anp  23odp.    %0  in  the  Cafe  of  4  H.  is.  16. 

in  a  Formedon  brought  bp  the  ®uf*e  of  York  againfi  the  €arl  of  Warwick  j 

nt  tlje  ^ummotts  returned,  the  <€enaht£  lucre  Demanded  and  cfjbincd,  and 

tiiz  (gffoincr  pleaded  in  rije  Abatement,   that  the  lD?it  toa£  Dux  Hiberniz, 

toijere  itougrjt  to  be  Dominus.    3Hnb  it  biag  faib  per  Cur.  tfjnt  t6jc  ^ffoince  dux  for  nim-nus, 

taix  yicad  nothing,  but  he  map  onlp  demand  the  ©cmandant  to  make  him 

jggonfust  s  rljcrefojc  he  ujeUjeD  ttjtjgf  a0  Amicus  Curi£     f  0?  it  toa£  agreeb,  that 

the  Court  ex  offiicio,  ougljt  to  abate  tohen  the  fault  ig  apparent, 

lino  thcrefose  3i  condemn  the  Cafe  40  Edward  5.  ;j  teljen  a  Formedon  in©e* 
fccnbcc  tea£  b?ought  of  €toentp  %txcg,  tohicb  toirh  otljer  Ctoentp  3ilerrg,  J. 

5  gatoc  B.  anb  tlje  demandant  hclb  hitn  in  fimul  cum  D.  after  JDieto  tfje  €e? 
nam  pleaded  thi£  Abatement,  anb  it  toast  benieb  him  ag  an  deception,  not 
rifuig  from  BiciD,  tohich  Xoag  true  ag  of  big  galea,  but  it  teas?  tlje  <©f5ce  of 
rfjc  Court,  Fi.  N.  Br.  26.  %t  muff  be  of  |!>art£  unbidibeb;  anb  bcfo?e  parti* 
neu  tfje  Infimulj  fo  then  it  remained  a  fault,  ©hereof  (tohen  it  appear^  to 
tfje  Court  of  the  plaintiff  'g  fijetoing)  33!bbantagc  might  be  tahen  to  abate 
to  tfje  W:it  in  fuch  Spanner  ag  afo?efaib, 

$oto  tfje  cn'.p  Chieffiou  ig,  tohetijer  the  SJdbantage  Being  permitted,  after  e  p0iht^ 
it  might  h abe  been  taken,  anb  tfje  parties  befcenbing  to  an  'Muc,  anb  ©er? 
bitt  founb  up  €tocldc  Qr;rn,  tohethcr  the  Jpaulr  in  tfje  3©?it  be  rcmebieb  bp 
t\ie  Statute  of  3;coffail0  18  Eliz  c.  13.  anb  {%)  hold  plainlp  it  igt  3finb 
became  tfiis  Statute  anb  tfje  line,  are  of  fodcraign  Hfe  to  ture  thofe  pettp  gt^a*  Hobarf. 
iabirs  tfjar  nrife  of  thefc  curious  fo^mgot  State,  %  toill  inlarge  mp  felf  up^  A?^]}^lVf"tIf' 
an  it,  anb  %  p:ofcf^,  that  %  map  inlarge  the  <£rtent  upon  tfjefe  ,§.tat.  fb  jSffSLyffi 
fabotirablp,  a^  S  remobe  no  fubffantial  point  0?  Sanbmarft  betlDeen  J5igfjt 
anb  ll^jong  ;    anb  therefore  %  bo  not  berp  toell  liue  the  «©pinion  of  M.  1  H. 

6  2  P  &  M.  cttcD  in  M>\t  John  Heydon*s  Co.  1.  11.  6.  that  a  Serbia  betteeen  a  And-  *• l6- 6o-  sC°- 
©  manbant  anb  a  ©ouehee,  ftjall  be  out  of  tfje  i&cmcbp  of  the  Statute  of  $«  \[  h%6«p 
32  H.  8.  tlje  il^ojbisf  being  (toftrn  the  3(fl"ue  i0  tricb  fo?  the  ^artp  paint  iff)  30.  b.Beni.  12.  n. 
furelp  he  10  a  #^rtp  both  to  tlje  £uit  anb  giflue;   anb  the  Common  Sato  g  '•"•  ftB  -m; 
(toftich  i0  the  another  anb  patron  of  Ueafbti  to  a  Statute)   alloto£  him  a  adi,pi.V.' 
|dartp  to  tabc  a  Hclcafe  from  the  ©cmanbant,  a$  toell  ag  the  berp  €enant; 

but  he  \0  no  ^artp  to  the  C?iginal  W;it.  %t  i0  true,  that  #?iginallp  he 
i0  not,  but  bp  £ubltitution  of  tlje  $artp  allotoeb  bp  Eato;  anb  fje  map^ 
plead  in  Abatement,  though  he  map  alfo  ertojt  the  ilDarrantp  of  tfje  €e* 
nam  Ijabing  not  tafecn  pieajj  in  Sllbatcmcnt;  fo  ©elatojie^f  the  ^artp  mud 
rather  take,  than  put  the  third  ^artp  to  hi£  S^arrantp,  to^ich  toajS  in» 
tenbeb  altoapjaf  ult.  refugium.  *But  toho  requireisr  tfyig  i&triflnef^?  3*t  ig  not 
faib  iSartp  to  tlje  <©?igmal,  anb  the  Statute  fapg  plaintiff  0?  ©emandant 
generallp,  not  Taping  againfl  the  partp  €enant  0?  defendant.  Mnb  then, 
tonp  map  not  bp  good  Jieafon,  the  ttob  Claufejf  fo?  the  €enant  0?  defendant 
be  inlarged  to  anfteer  the  rcctpjocal  intent  of  the  one  dumber,  rather  than 
to  rffiraintljefomierbp  the  flatter,  efpeciallpflnee it  ig  clea rip  trite,  tfje  Slflfuc 
foima  fo?  the  Vouchee,  i^  found  in  Effect  fo?  the  €enant,  and  the  ©emanoauc 
therebp  tlearlp  debarred? 

23ut  the  other  Claufe  found  fo?  tf\t  demandant  clearTp,  ig  luit^in  botft 
2©o:d£i  and  apeaning ;  fa?  it  ig  fo?  the  ©emandant,  and  he  fiatg  Swagment 
upoii  it  againit  the  tenant,  and  tlje  tenant  obtr  againtt  the  ©ottchce. 

Hnd  that  i0  our  Cafe,  tfjat  the  ©erdtct  hcte  found  ig  fo?  the  ©cmanbant 
f02  ttoo  ^art^  inbeeb,  anb  fa?  the  other  |5art  alfb  ;  arguing  thte  ^oint  ag 
31  do,  though  fo?  the  thirb  #art  it  felf  it  be  a  23ar,  pet  it  mahtg  but  jfo?m, 
ag  to  ti)e  abating  of  the  tofjole  J©?it  fo?  the  reff. 

Silnb  though  the  Statute  ig  toant  of  an  #?iginal  lfe?it,  not  toant  of  an  <&s  t\0.  %i  t  cr.  iSi., 
rigina!  gcnerallp  :   |?et  in  a  Cafe  betteeen  Wells  and  Woodhoufe,  tohere  Wells  ^cs,8,0<-  lCr-  '^ 
b?ought  a  €robec  in  the  iHing'a'  23ench  ogainff  Woodhoufe,  and  after  ©crditt         oi 
nfligneb  fo?  <Srroi  the  toant  of  a  2DiIl :   %t  \aag  tefolbed  in  the  dEnllcquer* 
Chamber/ that  the  toant  of  a  ©ill  in  the  ItingV  23cnch  toa^  no  <2rro?;   fo? 
a  2MII  toas  in  lieu  of  an  €>?iginal,  anb  therefo?e  toatf  toithin  the  Kcinebp  of  am.  ip,  134  ifi4 
i8Eiiz.    3Cnb  fo  it  hatfj  been  oft  adjubged  in  the  common  $lea0,  thattlje 
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iuant  of  a  Icill  fo?  o?  agathfi  nn  3>lno?iiep  i£  ijolpcn  bp  tlje  fame  J>ratutr. 
3?ut  tilths  Cafe  of  oucg  i£  not  fubjert  to  r|jat  ©oubt  of  i  &  2  P.  &'M.  tljouglj 
tije  3I(tUE^  roete  6rti»««  tijc  ©cmoHbaiit  anb  ©oucijcc£.    f  0?  it  is  net  toit|j<. 
in "  ;z  H  8.  but  toitfjin  18  Eliz.  being  a  fault  ruppofco  in  tpe  3B?it,  o»D  tljat 
Statute  being  in  general  lBo?b0  (if  anp  Serbia  ftall  be  gibrn  in  anp  Action, 
®c.)  britbout  Mention  bettiJee n  imjat  flattie 0  ag  32  bib.    £0  notu  tbe  cnlp 
<©uelfion  is,  mijetljcc  tljis  fault  in  t&e  J©?it  (fuppofing  it  a  fault)  be  bmn* 
in  tlje  ftemebp  of  1$  Elizab.  c.  13  toljercof  tEjc  lDo?D£  arc,  if  anp  ©abict  of 
€U)fICi'  fl^ni  0?  mo?c  (ball  be  ijcrcaftcr  giben  in  anp  %aioxi,   jguir,  ©ill, 
plaint  o?  ©cmano  in  anp  Court  of  ftecojb,  tljc  Segment  r^n.  mt  UE  f4ap, 
Eb  03  rebcrfeb  bp  rcftfon  of  anp  ©rfault,  0?  lacn  of  f  o?m  toucljing  falfc  Latin, 
o?  Madame  from  tlje  lllcgiftfr,  0?  nttjcr  ©efaults  in  f  o?m  in  anp  2D:it  €>jigis 
nal  0?  Subtrial,  totjcrciipon  firft  it  ig  to  be  obferoeb,  tljat  tlje  faults  rcnie^ 
birb  bp  tijc  lam  mud  be  faults  in  fo?m,   09  foim  8en&£  in  ©ppofirion 
againft  ttje  Scatter  in  Sab),  anb  bcrp  Hiigljt,  mtjicb  Wo;bg  arc  cjtrp>fffcD  in 
tlje  Statute  27  Eliz.  of  ©emutrcrjE?,  bjfjieb  are  of  tijc  fame  $aturc,  auD  arc 
tacitlp  crcluor  b  alio  out  of  all  tlji£.    Mnh  tftercfo?e  tbe  point  of  iDariance  from 
tlje  iilcgiiicr,  muff  not  be  in  Scatter  of  Sam  anb  tserp  flight ;  nap  tljcuglj 
pou  babe  berp  iSigljt,  pou  mud  not  batp  from  tfje  nina  of  8^ it  tbat  i0  p?o? 
per  to  pour  ftigbt:   23ut  if  pott  fceep  tije  ftinD  0?  Species,  pou  map  bacr/iu 

fomi. 
€fjercfo:e  if  pou  tafte  a  Formedon  in  ©efcenber,  tafjrre  pour  Higfjt  ig  bp 
Dv  w  a  ftemainbet  0?  0ebertcr,  0?  e  converfo,  it  10  not  Ijolpcn.  Ji3ap,  if  pou  rake 

i^ebrrter  fo:  ilcmaiudcr,  ttjouglj  botlj  arife  from  an  5,'ntarl  maDe  ano  cnbcb, 
anb  thereupon  tljc  Sanb  falling  either  to  tlje  ©once  0?  Ijig  SHulgnee,  3f  fjolb  it 
uncurablc  (pet  in  oBjantsf  tljefc  map  fcrbc  one  fo:  nnbrftcr,  ass  18  E.  3. 28. 
Plow.  170.  re'dibunt  to  a  Stranger)  fo?  tljefc  feinb  of  ©artanecS  arc  not  $>a* 
tiameg  from  tl)c  fiegiffcr,  but  ©ariaijcc^  from  pour  €afc  anb  €ifle,  fo^  tfje 
Mature  of  a  S^ecoberp  i0  likt  a0  in  a  ilemitter  to  refioje  pou  to  lonb  acco^ 
Oiug  to  pour  Sitle. 
me.4;«.  Ant.iM.      ^o  if  on  3Httion  of  vDcBt  be  B?ougljt  againft  an  (Sirecuto:  in  tlje  Debet  & 
Detinet,  tlje  ©erbict  fjelpse  not,  fo?  it  Differ^  in  Mature  anb  ^juDgmcnt,  tfje 
one  charging  tlje  proper  <0ooo^  of  tfte  ©cfenDant,  tftc  otljec  not. 
Ant.i7a.  3  Cr.  ns.       Snb  prt  in  a  fironscr  Cafe,  Lancaftel  a&  €rccuto?  recobercb  againff  Sidley, 
j  co.  jr.b.  2,-efj;     £,jj0  ocjng  jn  ^rctution  in  tlje  SfingV  23cnc|)  cfcopcb,  anb  tft/ert  tyi$  €xcn^ 
ul'.elT79  Z        to^  bjougDtaneto  Sffion  of  ©ebt  in  tlje  S*ing'^  Pencil,   in  tlje  Debet  anb 
Detinet  againjt  £ir  George  Reynolds  t lj c  23© at fbaT,   anb  ba&  S>nbgmcnt  after; 
dcroict,  mljicb  mass  rebtricb  before  u0  in  tlje  (SEjtcftequft  Cbamber,   anb  pet 
tlje  WO&0  of  tlje  5I«a5mrnt  mere  of  tlje  part  of  tijc  plaintiff  all  one,  but 
tlje  (Sffcct  bibcrs;  fo^  tlje  Debet  anb  Detinet  i£  fo|  l)i£  otan  Kfe,  anb  tfje  Deti- 
net fo:  tbe  ^Telloto^. 

15ut  tficre  are  f  ojm^  curable,  a0  in  a  Formedon  in  ©efcenber,  tlje  23e* 
manbant  in  bis?  IBjit  muff  mafte  mention  of  eberp  ^cic,  to  mgom  anp 
j^igjjc  i0  befcenbeb  after  ©ifcontinuance,  tljougfj  tfjcp  toere  neber  fcifeb, 
Euckmer's  Cafe,  Co.  I  8  f  88.  0?  elfc  it  map  be  pleabcb  in  Sfibatcmenr,  anb  fa 
i0  Fitz.  Nat.  Br.  220.  D.  &  18  E.  2.  Formedon  79.  fo?  conbeping  the  SJinc  of  tlje 
*2>ond?  in  Formedon  in  Abetter*  pet  %  ||cia  botf)  tbefe  <©miGion^  cureb  bp 
tlje  Serbia,  p?obibcb  t|at  tljcp  mane  ffjemfelbeg  ^eirjf  to  t^e  fall  tnat  luajsf 
fciftb  bp  force  of  tlje  €ail,  o?  to  tlje  firfi  ©once,  fo?  tljat  i£  material.  J>ce 
Fitzh.  Nat  Br.  218.  D.  &  219.  E.  if  tlje  ©ono?  gjant  bi^  fieberficn  in  fee,  tgc 
<©jantee  tball  tynXie  a  Formedon  in  ifcebertet,  but  if  Ije  grant  Iji^  Heberfion  in 
i^ail,  it  ujall  be  in  iSeniainber ;  pet  %  Ijolb,  tf)at  a  ©erbict  toil!  Ije Ip,  al* 
tljougfj  it  be  mabc  iileberter  upon  tlje  pintail ;  brcaufe  it  i^f  true,  tljat  Ije  batft 
alirbcrfion  in  ^ail,  anb  ljat5  Kent  incibent  unto  it.  Scolaftica's  Cafe,  SHA^e 
tDajS  Summoneas  quod  fint  coram  prafat.  Jufticiariis.  ^fjc  I©?it  tBasi  abateb, 
but  if  it  torrc  at  tljiiS  ©ap,  after  IDcrbtct,  it  tooulb  be  goob.  5£nb  tljougb 
in  Bracebridge  \[\0  Cafe,  14  Elizabeth,  Plow.  424.  he  mere  of  (©pinion,  tljat 
.  Urtjere  an  Ejedione  Firms  toaS  bjougljt  of  Hanb  upon  a  rpecial  ©erbict,  tijc 
Court  jubgeo  one  fjalf  unbibibeb  fo:  tlje  plaintiff,  anb  tlje  otljcx  fjalf  a^ 
gainft  fjmi;  Plow,  toaa"  of  Opinion,"  tljat  tlje  3B?if  ougljt  to  babe  abateb; 
pet  all  common  aErprrience  at  tljijS  ©ap  i0  againft  it  after  Serbia.  22nb 
thief  JR  Ijolb  foj  a  iSulc,  tbat  toljcre  tlje  Statute  of  18  Eliz.  botb  cure  a  fault 
inform  after  ©crbiet,  «  UjojH^  t§at  Effect  a0  meil  mfierc  tljat  fault  in 
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Adams  verf.  ?  Hannor  i>er/T?  Caftilion  verf.    ~?  Edwards  verf  ?  o 

Flemming.    £  Mafe.  5  Exec,  of  Smith.  $  Engleton.         $ 

j:o;ui  Appears  bp  tijc  ConfeSton  of  r(ic  ^avtv,as  otfierrjoife ;  fo:  tfje  ^tatuic 
is  General  VDirfjctit  ©iffrvmcc.  M>o  01  ficla  it  nt  tfic'mofr  to  be'  But  a  fault 
in  3?o?m,  barping  from  tin  firgilier,  tofjcn  tfje  CSTriC  bcmanb£  tfie  ujfiolc, 
anb  tijc  High?  i£  but  an  unbiuibeo  Idarr. 

C  261  )  Adams  i>er//«  Flemming.  Ca(e. 

Hill.  i6jac.  Rot.  890. 

A  Dams  b:oijgI)t  an  Action  upon  tfie  Cafe  againfr.  Flemming  fo?  fpeaFtistg  of 
tbefc  IIDcjsds',  viz  fie  fiarfi  fo?ttuo;u  tjimfclf  bcfo:c  tfie  Council  of  tfje 


He  hath  fo  fwoitJ 
himftlf  before  the 


&p  Rafter  Serjeant  Uubborne  in  SUrrcft  ot  "Jubgmrnt  foj  tfie  ^initifficiencp  1 60.' 190.104,^6. 
of  tfje  IBs:b£,  becaufe  tfiis  Court  cannot  tone  Notice  of  tfie  Council,  (fc,  Mo.4o4.  ic™.  378. 
3i!nS  net  -Jubgment  toss  giben  toitfi  the  plaintiff,  fo?  €en  #ounb£  ©ama^  \a$T?v,i%s. 
getf  anb  Cofi£. 


H 


(  562  )  Hannor  verfus  Mafe.  Audita  ^uer. 

Annor  b?ougfit  an  Audita  Querela  againft  Mafe,  upon  a  Sfubgment  fa?  j  R°u  3°^.  iCr.4 


©cfit  anb  Coft£,  anb  ffietog,  tfiat  fit  fiab  a  Hieteafe  after  tfie  giubgmrnt.  f90Bbl048  effi 
C&e  ©rfenbant  pleaoeb,  that  after  r^c  giubgmrnt,  anb  after  tfie  fteleafe  fup-  Ye\.6.  Godb.  i>-5. 
pofeb  to  be  mabe,  be  fueb  four)  a  Scir.  fac.  upon  the  fame  2Inbgment}  anb 
tfiat  upon  tfiig  l^:it  fie  fiab  ^lubgnicnt  to  fiabe  iJErecution  bp  tfie  ©efault. 
311nb  it  to.x£  mobcb  bn  Serjeant  Harris,  anb  0  Cafe  «oa£  citcb  bp  fjim  12  Hen. 
7.  in  lattice  Cook's  6epo?f£,  fol.  u.  tfiat  if  tfie  "©emanbant,   after  giubg*  ".nw^at  c^mAu' 
inent,  fiabe  a  fteleafe  mabe  unto  fjim  fjp  t§e  plaintiff ,  anb  after  r|je  f&iain*  t'U. 
tiff  fuejef  a  Scir.  fac  upon  tfie  fame  Su&S'ttent,  anb  tfje  3Menbant  being  gar* 
nifficb  inane**  default,  anb  €recution  i0  atoarbeb,  fie  ffiall  ncber  babe  an 
Audita  Querela.    <©t&erttJiCe  it  i$  ;  if  a  Nihil  be  returncb  upon  the  Scir.  fac.        !  Cro.  t.aj.  ict 

(  56;  )  Caftilion  verfus  Executor  of  Smith.  obligation. 

Tr.  17  Jac  Rot.  1849. 

CAftilion  u?ougfjt  an  Action  of  "©c6t  againlt  tfie  <2i*eeuto?  of  Smith,  upon  J^f™"1  ^'"' 
an  Obligation  mabe  bp  tfie  €eflato?,  toirfi  Conbiticn  fo;  g)frfo?mance  MetwiTca.  Apt Tk 
of  Cobenantjef  in  an  ^inbenture,   in  mfiicn  tfirre  tons?  a  SB?cac^  affigneb  fo;  Browni.  1.  r.  24. 
^lomins  of  a9orft)  tabs*,  Bp  tfje  <£recuto?  fiimfelf  after  rfte  ©eatfi  of  tfie  Tcrl^yl^s 
(Cefiato;.    3llno  it  toaitf  mobeb  bp  Serjeant  Henden  aftn*  Slubginent,  to  fiabe  Co.  31. a.  Yd.  103. 
<!Brecution  of  tfie  <2i;ecuto?'<J  oton  proper  C^oobjt,  fo?  tbat  tfie  25jeacfi  of  tfie 
23onb  toasJ  bp  tfie  %tt  of  tfje  €recuto?  Jintfelf.    31nb  tfie  Court  toad  againfl 
ftim,  anb  3fubgmcnt  taajs  entreb  De  bonis  Teftacoris.    1  Saund.  112.  Ant.  188. 
Dy.  324.  b.  2  Cr.  191,646,  647,  648,  672.- 

(  564  )  Edwards  verfus  Engleton.  Trefpafs. 

Tr.  17  Jac.  Rot.  944. 

Cam's  Venations.    < 

EDwards  fyougfit  an  SCction  of  €refpafs«  againff  Engleton,  fo?  tfiat  toitfj  ^Propeny' S  4Br*. 
f  o?ee  anb  2t!rm^  fie  toofe  anb  !eb  atbap  Quendam  canem  venaticum  prec.  Trerp.407. 3  00.  izr, 
&c.    311nb  after  ©crbict  fo?  tfie  plaintiff,  ^ubgment  toe?  giben  fo?  tfie  pain*  judgment* +6' 

tiff  bp  tfie  COUrt.  Hale's  PI.  Coron.  u, 

1  b'aund.  84. 


O  o  2  Hunt 


— 


Hunt  vcrj.?  Green  verf    /  Steward  &  Uxor  verf.  ? 
2^4  Lawring.   S  Harrington.  >  Sudbury,  &c.  $ 


Batteiy. 


(  ^6)-  )  Hunt  "jerfm  Lawring. 

Tr.  17  Jac.  Rot.  P44. 


feft.  of  the  original.  TjUnt  bjotig&t  an  'Hction  of  SUffauft  and  23arfcrp  ngninfl  Lawring  fo?  Sfti^ 

10.622.  Anc:76,    J^f  sng  8f  gjjj  jgjctbontj  ftp  reafou  mljereof  fte  Soft  (jig  Jjcrfcire,  rjc-    fo?  a 

13°,  h6.  {cng  r^tmcj  anD  BcrlarfjS,  tftat  Hn  23at!crp  toa«3  Bene  on  tfte  19  of  January, 

in  tfte  16  g>cat  of  fti£  at)ejefip':£  jicign  rftat  notu  is,   and  that  fte  loft  ftip* 

^crbice  foj  a  long  €ime ,  viz.  ff»g  i$e  Jspacc  of  fir  98?oncft0  tftni  next  folle&ing ; 

andafrct  a  ©crdict'fo?  fft?  pfjintsff,   and  entice  damage  offeffco,  ir  tnag 

mobed  bp  ^crjcan.t  Afhley,tftar  tijeC^iginal  did  bear  €t ft  before  Hi?  €na  of  fir- 

ludgment.  St^ontftf-    3Snd  pet  tlje  Court- gabe  3fuognKjit  tc?.  tf»c  plaintiff,  notttmip 

flandnuj  ifyi&  exception,  fo2  tftat  t|jc  videlicet  ijj.moje  tftan  tueeS. 

Tiefpifs.  (  ;66  )  Green  verfus  Harrington. 

Tr.  17  Jac.  Rot.  923. 

styi.4f.  c.-.  jac. 95,  T)Eter  Green  Bjouggt  an  ^fiction  of  <3Ctefpaf£  upon  tfte  Gate,  againfl  Thomas 
if4>428.  Vei.  181.  jp  Harrington,  rftat  mftercag  tfte  defendant  26  of  O&ob.  in  tfje  16  ^car  of 
len^p.'Vd.^3.'  1  W  S?aicftp'£  ^esgn/tDajer  indebted  unto  tfte  plaintiff  in  Cm  $oun&£  fo? 
Roii.  i  icr.  343,  fient  in  3trrear,  anD  unpaid  to tfte ©Iainrifffo?  one  §  rat,  ended  at  tfte 
HmVu'Ton^'  319,  #<^a  Df  ^aint  Michael  tlje  3fl«&a.ttgel,  tgen  faff  pair,  fo?  certain  Xanb£  in 
364/1  Brni.  14-'  or.  Harrington  dernifeb.  unto  tfte  ofo^efaid  ©cfendant  bp  tfte  faid  Complainant ; 
llV/^Nuitaf^Gi'rt  tfje  faid  defendant,  in  Cohfibccatipn  tftcreof,  did  a  flume  to  pap  tfje  faid  €rn 
scyi.V3.463.  '^ound^  tui)enfcebtc  ije  ffiouSo  be  t&ereiiiUo  teejuired,  $c.  €fte  defendant 
-^SpSff  SR9 Pr0-  pleaded,  tljat  fte  made  no  fucfj  $?omife.  .3Dno  after  a  0cvaia  fo?  tfte  plains 
tiff,  it  toag  mobed  in  bereft  of  judgment,  tfoar  tfjt0  mag  no  fufficient  Cons 
,  Leo  193  1  cro.  ({deration,  but  «E?at  Ijc  fjad  good  ftemcdp  bp  ^fiction  of  ^Beht  fo?  ftig  ©rot, 
343,  adjudge  acco.d.  arid  fie  could  not  ijade  tmo  licniedieg.    3tnD  tijz  Court  mill  be  adbifed. 

(  367  )  Steward  &  Uxor  verfus  Sudbury. 

Tr.  16  Jac.  Rot.  1655. 


S' 


Imon  Steward  enquire,  and  Dorothy  big  Wite,  b?oucfst  an  ^rxion  of  €ref? 
pafirf  againJr  Humphrey  Sudbury,  fo?  tftat  toit^  fo^ce  and  2firmg  fit  b^ahc 
tfje  €lofe  of  tfje  faid  Dorothy,  toftcn  ft)c  toa^  fole,  and  cut  and  carried  a&ap 
Deciarati6ij  excepted  t|c  ^ftojiJ^,  and  ander-UJOOdjei  of  tfte  faiD  Dorothy,  &c.  and  declared  upon 
»§ainft  ti^e  cutting  of  ttoo  %tU0  of  andetitoood  and  €f)o?n£ ;  after  not  <0uiltp,  tlje 

|5IaintiffiS  mere  ^onfuit  at  t&e  3flfTs^e^3  and  tfje  ^laintiffjS  mobed,  tfjat  tfje 
declaration  toajf  not  ^Sufficient,  becaufe  ^cre;ss  of  HndeMufioo,  rfc.  toasf  not 
iudement  good,  and  fo  pzoped  tftat  tfte  defendant  migfjt  not  ftabe  Coff^?.  23*ut  tfte  Court 

Am  219/2.00.  i;9.  gabc  judgment  again|t  tfiem  fo?  tfte  defendant,   tftat  fte  ffjould  recobet: 

iCr.  59.  Hutt.  16.      ^rflftrf. 
aR0.R-48.113.  ^"1*5'* 

i  Deliverance.  (  368  )  Gay  hard  verfus  Miller. 

Tr.  16  Jac.  Rot.   3124: 

ren.  fac.  where  to  T$  a  fecond  ©eItbernnce,fo?  tolling  atoap  of  fti^t  i^o?fe  at  Wikefitz  pain,  in  quo- 

the  Manor,  where  to  £  darn  ]OCo  vocato  <©xz  ^lace^.    €§e  defendant  fap^,  tftat  tfte  ^lacc  mftere 

Tre(pJ°wu'  contain^  €mentp  3ficre^,  parcel  of  one  Cftoufand  ^IcreiSf,  $c.  mfticf)  one 

ro.  zd.  ak  619, 6*o,  Cftoufand  5Ecre;S  are,  and  €ime  out  of  ffl^ind  mere,  parcel  of  tfte  Q?anor  of  Wike- 

Co'L^Vb^co.  fitz-painin  tfte  Countp  afo?efaid  ^   of  mfticft  2©ano?,  Henry  €arl  of  Northum- 

i4.'a.'Yei.*i6,77.  berland  ma^  feifed  in  fee,  and  acKnotoledgetft  tfte  €afung  a^  25aififf  to  tlje 

182,  iCr.s.  Yei.  faj&  ^^j^    ^^  ^jainji^  traberfetft  abfque  hoc  quod  locus  in  quo,  &c.   fuit 

parcella 


--■->■         I  -— ■ -  -     ■, 

Mannors  verf.  Bifhop  of  ?  Balder  verf.  ~) 
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Lincoln  and  Naylor.       3  B!ackborne. 


pgrcella  Manerii  de  Wikeficz-pain,    ti»e  Ven  fac.  lUa£  abjarbcd   de  vieineto  de 

Wikefirz  pain,  &c.    3£nD  after  f&ial  and  3DerdifX  Ijcrc  at  ttje  'Bar,  ^Judgment  10-0.2.  Yci.zs,  . 

i\uru  ftaped,  Pro  defe&u  de  Ven.  fac  became  the  Ven  fac.  ought  ta  ijabe  been  |8*-  '  Cr?-+80-.  Mfs 

D*    •  \  is  "      .1  -»  _     r\  •    •  *■    . »         >«    •      *^  -/  —  Jane  die  q  c   voic  p 

e  vieineto  Manern,  &c.  ana  nor  De  vicineco  of  the  -Cotan,     2  Cr  302,407.  star.  zijl.i.  cap.  1$: 

3  Cr.  204.  '     SCo.  14.  a.  1  Cr. 


C  36^  )        Mannors  verfas  Bifhop  of  Lincoln  and  Naylor.  g«areimpedt 

Pafc.  17  Jac.  Rot.  460. 

"  T$  a  Quare  Impedit,  brought  Bp  Mannors,  plaintiff,  againil  tge  25iifnjji  Co; L. i+j.  aa^oft: 

"  X  oi  Lincoln  and  Naylor.    -€J)e  plaintiff  declared,  tnat  one  Terwhit  b)ag  3" 

*f  icifed  of  t'j|e  S©anoj  ad  quod,  &c.  in  fee,   and  demtfed  ttje  fame  to  the 

cr  plaintiff  to?  iears*,  and  tfjat  rfjc  Church  became  ©aid,  and  that  Terwhic 

cc  ttje  Scffo?  p?rfented  Bp  Hfurpation  one*  that  tua£  admitted  and  inftrtuted' 

"  anU  that  after  tljc  faid  Mannors  being  pofffffed  of  the  faid  SS^ano?,  ad  quod, 

c\  &c.  the  <£hurch  Became  BoiD,  bp  ileafon  tohcrcof  it  appertained  to  him 

"  to  p?efrn£J  $c.    JBhethce  rfjijat  &ere  a  good  €itle  in  a  Quare  Imped.  ig  t  jp 

'*  <Quejton  in  ©emurrcr. 

(  3.70  )  Balder  verfets  Blackborne.  Debt. 

Trin.  17  Jac.  Rot.  465-. 


iC 


Alder  Brought  an  Action  of  3£ebt  againf*  Blackborne  fo?  €teelbe  founds?,  cafe  of  Debt.  Mutton 
and  declared  upon  a  ©emifc  raaBc  bp  the  plaintiff  to  the  ^cfendasit  g-  ,MefmeD^-rgl 
-  Cf  one  Q?cflltage,  $c.  the  14  3Dapof  May,  Anno  ij.  habendum  ufque  Feftum  b™^* 
cc  fancli  Michael,  nrrt  following,  and  fa  from  Hear  to  feat,  (£c.  yielding 
cf  ^TVoentp  four  |&0unD£  ilent  per  annum,  &c. 

""  Upon  Nil  debet  per  patriam  pleaded,  the  Slurp  fount)  a  fpecial  3DcrSic£, 
cc  th»t  one  John  Wells  toa$  feifed  of  the  faid  S^effnagc,  &c  in  fee,  ana  field 
"  the  fame  in  d&occage,  and  bp  Ijxss  Jaft  1BUI  in  Uniting,  debifeb  tpe  fame 
cf  Saub,  fc.  to  Anne  $0  «@aug{)tec}   and  to  hec  pM  fo;  eber,  at  the  full  sVaugkitf-Oy-fr'.j 
rf  31ge  of  18  geac^;  and  farther  debifed,  that  mp  iBifc  and  ijjgettttf?  Ojail 
fC  haue  the  (Education  of  mp  ^augbtei;  BJtth  hrc  portion  of  s^ancp,  and  iLt0-:11- 
'■  3P?ofitsf  of  mpSand  to  her  oton  Hfe,  toitfjout  2Slccompt,  ■  until  mp  ©augjj*  ?Leo.9. 7g. 
"  tcrV  51lgc  afbjefaid  ;  p:nbidrd  that  tfje  faid  ^jrecutrijr  fhaH  pap  fije  <S5utt? 
"  &cnt0  and  fines?,  f c.  and  Keep  and  tying  up  mp  ^aughtes  at  ^n>oT,  3  uo.6;. 
"  f  c.  and  made  Alice  f)i^  3Bifc  btsl  (JEuecutrijr,  and  dicta,    Alice  pjobed-  tfje 
cc  JBill,  and  toott  upon  hec  the  Charge  and  <£ncution  thereof,  and  married  D!-&bt  Yei.;j. 
ct  mith  one  Richard  Porie,  and  after  died ;  and  that  the  faid  Porie  aligned  os 
"  bet  ht£  3(ntercQ  to  the  plaintiff,  tsJha  demiled  it  unto  t|e  defendant 
"  prout  in  the  declaration.    3ind  that  the  faid  Anne  is;  libtng,  and  undec 
"  the  30 ge  of  <*2igl)teen  flear^,  viz.  of  tf)c  2Sge  of  fourteen  'ieae^.,  and  that 
rc  t§e  faid  oBrecutrir  had  performed  the  3©iil  of  the  €eftato?. 

Silnd  bjithout  much  ^iiTicultp  0^  SJioubt,  the  Court,  upon  ©ieto  and  rea^  judgment. 
ding  the  ©ecsiot,  gabc  judgment  fo;  the  plaintiff,    f  0)  it  i0  a  plain  Cerm  3  Cr' 3?' iJZ" 
giben  to  the  3©ife  to  ptt  oiun  ^fe,  bohich  accrued  to  the  J^U£fband,  and  the 
Beeping  and  Education  of  the  €ftild  10  not  of  fuc&  particular  ^?ibitpj  but 
it  map  Be  performed  effectuallp  Bp  another* 


Roberts 
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Roberts  verf.  ?  Napper's  ?  Farmer's 
Young.  v,  Cafe.       ^  Cafe. 


Replevin. 


s  Brill.  171. 


C  371  ) 


i  Cro.302. 


Cultom  of  a  Manor 
cannot  extend  out  a 
Mani:r.    4  Co.  31.  b. 
6  Co.  60.  b- 


Cur.  Eccte. 


1  Cr.  237.  Ant.  247. 
S  Cafe. 


Yel.  101. 


Ant.  247, 


Prohibition. 


Roberts  ver-fus  Young. 
Tr.  16  Jac.  Rot.  1700. 


T>  Obens  againfi  Young  in  a  Uleplebin.,  fo?  taking  a&ap  hisf  CnrtTc  at 
1\  Aller,  in  a  §£lace  calUp  Land-Mead.  3Diie  ©efcn&ant  boh  acuuou); 
Irbrje  tlje  Seising,  as?  TSailiff  to  ^ir  John  Davis  Knight,  the  2*uig'£  &eva 
jeaut  at  Halt?,  in  a  3DIacc  containing  tour  Street  a?  in  i)i$  frecsiiolb  ©a* 
mag'cifeafant.  g,n  25ar  of  thi£  Cognifanrc,  tfic  plaintiff  pfcab£f,  that 
Henry  Carl  Of  Huntington  ilhlg  fcifcD  Of  the  3J$nnO?  of  Ailer,  tUherrcf  one 
fliprflungc,  @c.  is'  parcel  anb  bctnirable  bp  Copp,  aub  that  toitfoin  tge 
faib  a^ano:  there  i£  cbt#  Cufrcm,  tliat  rberp  Cufiomarp  Cenaut  of  tije 
faib  si^rffuagc,  %c.  baticufeb  to  babe  Common  of  ^afrutf,  (£c.  in  tljcfaib 
Place  callcD  Lands-Meadow,  anb  fo  Deribeg  bis  3Titlc  bp  *15?ant  bp  £opp. 
<Che  5ffl*nc  lit  upon  this  <3Trabcrfe,  abfque  hoc  quod  infra  Manerium  talis  habe- 
tur  confuetudo  quod  quilibet  tenens  cuftomarius,  &c.  babe  llfeb  to  babe  Corns 
man,  fc.  prout,  &c.  Sllub  after  a  ©crbicc  fo?  tge  plaintiff,  it  tuas  mobcb 
bp  Serjeant  Harris,  rijat  thi£  u)a£  no  Cufiom,  fo?  tijat  it  both  not  appear 
in  tfie  j£Irabing,  tgat  the  folate  in  quo,  &c.  eft  infra  Manerium,  became 
the  Cufiom  of  the  a£)ano?  cannot  crtenb  out  of  rite  2B?ano?,  bat  he  ought  to 
p?cfcribc  in  the  ao?bff)ip  of  the  9[?ano?,  (ft.    3£nb  the  Court  toil!  be  ab* 

bifeb. 
$ote,  that  tfje  ©ibibing  of  a  Common  from  the  2©ano?  cannot  p?cjubice 

the  Common  ;   alfo  there  i$  nothing  mo?e  common,  rftan  fo?  the  Ho?b  to  p?e« 

fcribe  fo?  hig  <Cenantjs?  bp  Copp,  in  another  $&an'£  Sanb,    tohcreag  if  it  be 

in  hi£  oton,  it  ffjal!  cber.  be  laib  bp  cufiom. 


C  V2  ) 


Napper's  Cafe. 


rApper  libellcb  in  tfje  Spiritual  Court  of  Wells  againft  Dibcrg  ^arifijiOi 
j  netg  of  Tintonholt,  in  the  Countp  of  Somerfet,  fo?  €ptfte0  in  feinb. 
€he  <2MenbanfjS  pleab  in  tge  spiritual  Court  a  Cufiom,  that  thep  there 
iiabe  tifeb  to  pap  the  tenth  fp>art  of  the  tflcnt  referbeb  upon  their  %eah$/gt* 
Snb  tb,e  Slubgeg  of  tlje  j&pititual  Court  p?occcb  to  eraminc  l^itnefleg  to 
p?obe  t$i$  Cufiom.  <3Efie  faib  Napper,  fo?  tfjat  a  Cufiom  i&  beterminablt  at 
the  Common  lab),  anb  not  bcfo?e  a  spiritual  3ubge3  mobcb  fo?  a  pi?ohibi* 
tion  to  the  Jjpiriraal  Court,  that  thep  ffjoulb  not  p?oceeb  to  trp  thi£  Cufiom 
bcfo?e  them,  anb  the  Court  gabe  ©ap  'till  the  nert  €erm  to  fficfcrj  Caufe,  ^c. 
anb  in  tfje  S@ean  €ime  to  (lap  the  3&?ocecbing£  to  evamine  the  faib  Cufiom. 


(  37;  ) 


Farmer's  Cafe. 


Tythe. 


Ant.  121 


sta.31  h.  8.  of  Dif-    JNter  Farmer  &  311  J^oftjbition  tbajsf  grantebout  of  tf)ig 

dbargeoi  payment  of  j[  (jj0Urt  in  tl)e  Spiritual  Court  upon  ©ifeftarge  of  tfje  ^apment  of  €pt§e£ 
in  the  ^anbjS  of  the  3tb6of,  upon  tfie  Statute  of  31  Hen.  8.  anb  upon  Sjifue, 
joincb,  the  Caufe  toa^  trieb  at  the  25ar,  bp  a  2Eurp  of  the  Countp  of  Nor. 
thampton,  anb  after  full  Cbibence  giben,  tb,e  "plaintiff  toasf  j^onfuiteb,  anb 
a  Ut>?it  of  Confttltation  ataarbcb,  anb  after  rifje  Confultation  the  plaintiff 
in  tbisf  Court  plcabeb  the  fame  ^lea,  in  ©ifcharge  of  §9apment  of  €ptbest 
in  tfje  Court  C§?iftian,  toljtcb  ma^  allebgeb  in  the  ^?of)ibition,  tohicf)  plea 
the  Spiritual  3[uDgcacceptfb,  anb  p?oceebeb  to  trp  the  fame  ttjere-,  anb  the 
Court  tuajet  mobcb  on  the  §f>art  of  the  faib  Farmer  ttje  ^arfbn,  to  habe  a  ^?o^ 
fjibition  to  tt»e  Spiritual  Stubge,  that  he  iboulb  not  abmit  of  t$i0  #Iea, 
ta^iclj  lua^  once  tricb  in  thi#  court,  anb  mhich  mcerlp  appettaineb  to  t^e 
5$ubgcg  of  tfje  Common  lab)  to  bctermine,  tohicli  t&a$  granrcb  Bp  the  Court; 
fo?  tlfjie  €rial  at  the  Common  Sato,  anb  the  Confultation  upon  it  i#  final 
in  thi£  betp  ^uit,  anb  upon  that  kibth 


Whittinghaa.. 
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(  374  )  Whittingham  &  Sarah  Ux.  verf.  Tertenants 

of  the  Earl  of  Derby. 


"•-   •  <  •   1"  • 


"  T.TlncentNorringteniii  Anno  39  Elizabeth,  recobpreb  in  this?  Court,  again!!  s<&  fa- 

<c    V    r^jc  faiD  <eatl,  a.3  tocHr^ce  f$ mi&?cD  pouitD£  ®e6t,  as  tfyue  $oun&£  Hui  37.'  m™ «■ 

cf  Colli?,  anb  mabc  Joan  Morrington  ijisrCrccurrijfc,.  toho  oieb  before  tgrc au ton 

"  3infeiiatc.    €t)c  faiD  Sarah  took  Ibminifiration  of  the  .0oob3  of  tjjc  fain 

"  Vincent,  Bp  rhe  f.ijD  Joan  unabminiffrcb,   nub  toon  to  ^ucbanb  Whit- 

".  tingham  the  nolt)  plaintiff,  both  tabicjj  b;ongf?t  a  Scir  fac.  againff  the  faiD 

"  Tertenants  upon  the  faib  ^[ubgmrnt,   and  fjab  tsi^ecjef  Scir.  fac.  (upon  Be- 

".turn  i;i  London  quod  nulli  fint  Tenentes)  into  bitters'  CouiuteS  pp  one  Tefta- 

"  turn,  viz.  into  ti)c   CountlCP  cf  Lancafter,    Chefter,    anb  Northampton,  Ret. 

cc  Cra.  Animarum.  Anno  i6jac.  Regis,  upon  the  faiD  TS^^it  into  the  Countp  of 

"  Lancafter,  a  Scir.  feci  10  returntb  againft  O  terre  Tenants;    Et  quod  non  fue- 

fC  runt  ptures,  tofto  mabe  ©cfaulr,  anb  ^tubgmrnt  tiui£  giben  to  habc  €re= 

tc  ennou  againjl  them.    3&nb  «?j;ccution  by  Elegit  toa£  atijarDcD  againft 

"  tficm. 

"Upon  the  fait)  Wtit  in  tfjc  Countp  of  Chefter,  it  tbais?  rcturnrb  quod  Scir. 
"  feci  £0  ^Tfjirtp  Tertenants ;  Et  quod  non  fuerunt  plures  Tenentes^  Ceil  of  thefe 
"  Cijirtu  mabc  ©cfauit,  anD  3:ubgmeut  is* .  paffcD  againff  them,  anb  an  E- 
'Megit  ainarDcb  againff  them  :  €ijc  orljcr  €toentp  appcarcD  anb  plcabcb  fe^ 
"  bcrally,  anb  upon  febcra!  implications'  ©cmurrcr£  arc  joincb,  rntcrcD 
"  anb  cenrinucb,  ufque  oft  Michael,  hoc  Termino  j  upon  ffjg  ffjirb  Scir.  fac. 
<c  the  Jjijetiff  of  tf)e  Countp  of  Northampton  returneb  a  Scir.  feci  to  the  €arl 
"".of  Bridgewater,  anb  $i0  Counters  &wmt&,  (Jc.  njljo  appeareb  anb  plfabcb, 
iC  nub  auD  hab  ©ap  to  amrnD  their  Q\ca  'fill  thig  €ttm  " 

T3cfok:c  toificij  ^iniCj  anb  befojc  anp  (Sjcerutioii  bone  upon  thsfc  2©2!t£  of 

Elegit,  hje  faib  Whittingham  tfjc  l^USbanb  DtcD. 

3ff  irjasi  mobeb  bp  9^.  Serjeant  Hendon 

firflr,  toljcttjec  up  tftc  ©ratlj  of  tfie  l^uduanb,  all  tfte  tDfiole  I©?itg  of  S0n  mo.19.  Error.Br.n; 
fac.  Ojafl  not  abate,  ajg  toell  a'gainft  t()c  €aiantsj,  againff  toljom  tfjc  3{ubgs 
mentis  entercb,  o£  againft tljeni  rljat  |)apc  pleabcb. 

®fjc  otber  <anrffion,  to'ectiKt  (aBmit'ring  that  all  tbc  tDjitsf  ftiall  abate  c».mir.v&.      < 
ogaiufi  a!i)  t!?c  plaintiff  f^all  !ja*s3c  (jjjrecution  againff  anp  of  tbcfc  €cnant^ 
before  tfjc  3'ubgmcnt  be  gtPen,  foj  oj  againff  t^e  otfjer.    %n\y  a^an  tfjcfc 
ypointg  rl)c  Court  toi!l  be  abbifeb. 


(  375-  )  Rugle's  Cafe. 


.Bankrupt. 


1$  a  Cafe  of  one  Rugle  of  Suffolk,   a  23an&rupt  DrccafcD,   rcferrfb  fip  tge  hu«.^.  Mefme  a. 
Court  upon  a  €rta!  to  jbit  Robert  Crone,  upon  =0ktD  oftfje  Stature  of  *g£|fjf-  II1;'^- 
i$  Elizabeth  &  1  Jac.  it  taa^  rcfolPcb  bptfjc  Court,  tfjat  if  certain  Crcbito;'^ "kiiz^'c  (*')  &""j»a 
fue  a  CommiOton,  anb  ntfser^  tattijin  four  Sr^ontfj^  after,  0?  mo?e,  being  Crc«  c-  ( >  0l  Bankrupt. 
Uitojef,  come  bcfo?c  ©iffribution,  anb  toill  join  in  the  Charge  of  the  Coins 
miOion,  nnb  all  that  belongs*  to  it,  anb  tenbrr  their  ^art^f,   that  tfjep  (hall 
not  be  rcfuffb,  but  ftabe  their  erjuol  ^artsf  &$  Crebitojs*    JlEut  if  anp  ©ijtri* 
bution  be  mabe  of  anp  #-art  o£  r5c  ^Jlatc,  no  Crebito^  are  to  be  abmit* 
tcb  after,  ttjat  came  not  in  before. 
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Searle  verfis  Williams. 
Tr.  16  Jac.  Rot.  1782. 


SAmuel  Searle  i&arfoh  of  tleydon  German,  bangs'  ar$?6nibition  ogainti  johh 
Williams,  anD  Declares?,  reciting  tlje  Statute  of  t8£liz.  of  Cfe-rgp,  tatjere 
|jc  toags  $arfon»  iff*  and  toa£  inDiteD  13  Jac.  at  Sent  3fttfvfr£,  before  me  and 
my  l5?otljer  Haughton  fo?  S$anfiaugljter,  (02  tljc  ^Dcott)  of  one  Simonds,  ana 
conbicteD  fo?  tlje  tame,  anb  tljat  tlje  nert  SEffifes  in  Rummer  l\e  toatf  ailoto* 
eD  Clergp;,  but  toa0  not  burnt  in  tlje  I^anb  brcaufe  of  Jits  (®?Der£,  bur  bp 
judgment  of  tlje  Court  toa£  inlargeD,  anD  DelibereD  out  of  Ipjiifeiij  bp  tone 
of  toljiclj  Subgnicnt  foe  toag  purgco  anb  acquitted  of  tlje  jfrtonp  :    Wet  tlje 
defendant  p?etcnDing  ftim  to  remain  fiiil  contoicrro  of  tijeiamc  jrclonp,  anb 
tljerebp  Dep?ibeD  of  tji£  faib  2&encfice,  and  Uje  Ctjurcl)  ro  be  i&oib  (tmjicjj 
iUaiBf  not  fo)  anD  tljat  ©otto?  Donne  tlje  patron  tjad  p:rrcntrd  (31m  to  tfjc 
fame,  D?cto  Ijim  in  33u"ca  before  tlje  Cljancello?  of  London,  from  to|jcnte  it 
toa£  appcaleD  to  tfjc  SuDge  of  tlje  Audience,   anD  from  tfjfnc'e  befoje  file 
*Kubge£  Delegate,  toljere  it  fjangg  unDifciiffcD  ;   toftcrcupon  be  IjaD  bis  $>:a* 
ijibition,  anD  pet  tlje  QMcnbant  pjoiccutcb  after  in  trjc  CoHrt*C&?iff!an  3 
tofjereupon  tlje  ©cfenDant  Dcmurjs  in  lain,  ana  ^nbgmcnt  toa£  gtben  upon 
open  Argument  bp  all  tlje  ^udgeg  fo?  tijc  plaintiff,   tiiat  Ije   cugi>t  not 
to  be  quejiioneb  nobJ  in  tfjc  Spiritual  Court  fo?  ttjijg  St^an  daughter,  atf 
tlje  Cafe  tfanD£  \  to&ereof  tlje  ftcafon,  anD  mudj  of  Clergp  at  large,  mill  ap^ 
pear  fjere. 

€tje  benefit  of  Clergy  is1  a  ftcfuge  p?obidcD  bp  Common  2am  in  £ about:  of 
Seaming,  tofabe  tlje  life  of  an  <©ffenbcr  Eitcrare,  in  certain  Cafc£  ;  tlioinrlj 
3  toill  not  Denp,  but  tljat  it  tooft  Ijig  <®?iginal  bp  Orcafion  of  ttc  Canon 
Sato,  anD  in  jpabour  of  tlje  Cfjutcft,  anb  toa£  ebrr  ruleD,  not  bp  any  fired 
Canon  Lata,  but  o?DcreD  anD  qualifies  bp  tlje  $ing'£  Court  according  ta 
Conbenicncp* 

3Bt  tlje  Common  Sara  at  tlje  firjf,  the  23rncfit  of  Clergp  toa.s?  not  allow- 
ed but  to  Clerftg  in  <©?Dcr,  J>ccuIor  anD  fleligion^,  a&  appcarctlj  bp  tlje 
Statute  2j  E-  3.  cap.  4.  and  4H.  4.  cap.  2.  neitljer  DiD  tfjc  common  Sato  re^ 
quire  mo?e,  20  E.  2.  Coron.  233.  Clergp  rcfufeD,  becoufe  ije  IjaD  not  Ccnfure 
no?  $abit,  anD  tfjerefo?e  juDgeD  to  penance.  ^InD  tfjen  if  tlje  €>?oinarp  IjaD 
cfjallengeD  f)im5  be  ffjoulD  Ijabe  loll  Iji^f  €empo?o!itp  anD  fiie  irrancgife  of 
Clergp.  f|ct  tlje  Common  Hato  eirtcnoeD  in  tlje  Mns,'&  Courts  to  all  tljat 
coulD  reaD,  ajS  appear^  4H.  7-  cap.  13.  in  fabour  of  ateaming  in  general, 
anb  in  lUeberence  of  fl^anhinD,  anD  $&an'g  25IcoD  Ciofjtclj  in  |0erfon$f  of  ^fe 
taa0  not  to  be  u)eD  fiigfjtlp)  anD  a$  tfjep  DiD  crtenD  it  DeponD  tlje  Canon 
Sato,  fo  DiD  tfjcp  firaiten  it,  anD  Denp  it  in  Cafed,  anD  perfdns,  anD  Cimc^, 
iahere  tlje  Canon  Sam  DiD  grant  it,  a0  notb,  'till  Conbittion  pair, 

€be  €ime  of  claiming  Clergp,  coulD  not  be  'till  after  3;nDirtme nt,  anD  up» 
on  Arraignment  to  Jjabe  a  3I»DSC  I0  alloto  anD  Deliber  t§e  #ffcnbfr,  a$ 
Weftm.  1.  cap.  2.  fpcofejtf,  anD  fo  BrarAon  m?it,  *But  pet  etocn  tfcen  fo?  tge 
CreDit  of  tb,e  folemn  §nqueff  of  ginbicro?**  (aiS  ttjc  Wo;H0  of  the  Sam  ore) 
fit  ixtaj*  not  to  be  belibrrcD  toitfjout  Due  purgation.  23otlj  mDic|l  ^oinr^ 
appear  bp  tlje  faib  Statute  of  Weftminft.  1.  3  Ed.  1.  cap.  2.  pet  fee  tlje  §§?artice 
8  E.  2.  Coron.  417.  tb,at  if  a  Clcru  toere  inDiaeD  anD  p?apeD  bp  tfjc  C^bina* 
rp:  fettljep  tooa  an  Sfnquefi  of  Office ;  anD  if  rljatfounD  tlicm  <Suiltp,  fie 
toajS  to  be  DelibereD  to  tlje  #?Dinarp ;  but  to  fo?feit  gijsf  >©oaD)5,  on  3nben- 
tian  of  Sato  to  get  t^e  CJoiob^j  but  a$  pet  tfte  Common  Sato  ollotocb  not 
tfie  Clcru  to  be  DelibereD  to  tlje  «©?Dinarp,  after  Ije  toao  conbirtcD  bp  0  3furp 
of  Sife  anD  ©eat§,  but  tljat  obtaineb  3CIlotoance  bp  tlje  Statute  2$  E.  3. 
cap.  4.  pro  Clero,  to^iclj  p?obibetfj,  t^at  tfjougl)  Ije  be  eonbirteb  cf  f  clonp  fpea 
eben  fo?  €rcafonie?,  togicfj  toucg  not  tbe  JJing  gimfelf,  0?  fci£  iSopal  2l?ajefip; 
ge  ftjallbc  DelibereD  to  tlje  <$?Dinarp. 

25ut  pn  purgation  in  tljat  Cafe,  after  ®rial,  toao'  not  allotoeD  bp  tl>t 
j&tatute,  but  an  <©?Dtnance  p?omifeD  bp  tfie  Srcfjbilljop  (anD  t^ot  in  fietri^ 
bution  fo?  tfjat  o5?ant)  fo?  tljcir  fafe  lieeping  anD  ^imiflimcnt,   toljir|i  toajs 
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alfo  again  ratificb  Dp  another  Statute  4  H.  4.  cap.  i.  Raft.  9.  trjat  purgation 
in  fuel)  Cafes  ujoulb  not  be  aUolDfb;  fo  it  fecmrb,  that  thep  maoe  their  <g>gs 
Dinancc  to  trjat  3purpofe,  as  tua?  pjemifeb  Bcfo?e,  id  eft,  trjat  rrjcp  fijcuio  not 
be  abmittcb  to  rfjctr  purgation,  but  Kept  in  p?ifon  ana  puuiftjeb. 

£>o  noto  pou  fee  that  Cic cgp  mistjt  Be  p:ape D,  either  before  0?  after  €011? 
Diction  at  trje  8rff :  15ut  noto  of  late  €imes  the  common  Sato  runs  anot|cr 
Courfe,  to  benp  Clcrgp,  until  trje  <0j?enbcr  toere  ConbittcD,  torjicfj  it  treats 
Batrj  ttoo  flefprttS  •  tf)r  one  to  retain  their  Sfurifbittion  obcr  the  CIcrsp,  toMcrj  tWa  pi«u  cM 
the  Clergp  labonrro  to  Difannul,  bp  Challenging  the  $?ifoner  at  the  firff,'aS  i5p- 
toast  fatb.  3Tbc  other,  to  b?ing  forfeiture  of  <0dods  fo  the  fling-  bp  the 
S$cans  of  the  Common  Sato,  trjat  trje  €>ffcnce  ffcouib  nor  urterfp  pars  u\u 
punifhcD  toitlj  us,  and  pet  to  fatoe  trje  Eife  of  the  OffenDcr.  f  02  there  arc 
ttoo  15rneSrs  of  CIrrgp,tbc  one  trje^abing  of  the  Cffciibcr'S  Eifr,  torjicr)  is 
faoour  mccrlp  of  the  Common  Sato  ;  fo:  tfjat  aHbtortrj  fjim  fo?  a  Clcrrt  0: 
not,  anD  fo  bclibcrerrj  rjim  from  the  £cberitp  of  the  Sato.  'Cfie  other  is  tlje 
toatr  of  purgation,  tobicrj  is  no  €>?binance  Of  the  Common  Sato/ but  is  d 
lattice  amongft  tbrmfclbcs  rattjer  obcrfern  anb  toin&cb  at,  thnn  app:obeQ 
bp  the  Common  Sato,  after  Conoiction,  Standford,  1.  7.  %f  purgation  fail-. 
eo,  pet  he  boas  not  renb?cb  to  the  Sato,  bur  Degrabcb  anb  hept  in  $;ifcri 
'till  a  parbon.  $oto  as  tije  Statute  of  Weftm.  1.  before  mentiouco,  trjat  tri- 
bcrrj  \sap  to  Due  purgation  after  ^jnbictment,  onlp  faith,  ttjat  if  trjep  "a* 
bufe  that  Eibrrrp,  the  liing  toill  pjobibe  otrjer  ftcmebp  therein.  3('osK 
boto  that  §p?obifion  frjall  be :  9Hnb  %  SflnfuKr,  tfjat  it  toa£  to  be  Done  bp  the 
o?binarp  toap  of  Suffice,  anb  ftule  of  Court*?  •  fo?  Gnce  thep  coulb  not  babe 
trje  p?ifoner  but  bp  f  abour  of  trje  fcing  anb  big  EatoS,  no?  coufb  o&mit 
biS  purgation  to  the  prejubice  anb  derogation  of  the  #?occebings  of  the 
Jiing'S  Courts ;  but  a£  the  $iing  bp  big  .Statutes  anb  Satojef  bib  permit  the 
fame,  it  toa£  agreeable  to  %uttite,  that  the  JtingV  Court  u)ouIb  belibcr  |im'j 
abfque  Purgatione,  after  the  Conbittton,  becaufe  bp  tbe  true  gleaning  of  the 
EatoS  he  ought  not  topurgein  tfjatCafe. 

3tnb  tlje  Court  map  or  liber  a  ^erl'on  that  i0  An  infamous  QZUiit,  Abfque 
Purgatione:  ^0  tJjftr  ©ifcrction  anb  ©:Der  is  the  fxitlr,  10  E.  3.  F.  Corone 
247.  Opinion  of  Spiganel. 

T5ut  pet  it  id  true,  that  if  the  Court  bia  bclibet  them  after  Contortion, 
toitbout  that  Claufe,  thtp  tooulb  anb  bib  purge  tl)em  o?binarilp  afrec  Con' 
bioion. 

€l)U  3  rpeafe  trje  rat&cr,  becaiife  it  is  commonlp  faib  in  25ocft.sf,  that  a 
Clcrft  artaintcb  cannot  purge,  anb  fo  in  otrjer  CafeS*  tohicrj  muff  be  linpttz 
ftoob,  that  in  fucrj  Cafes  trje  !5eco?b  in  the  fting'S  Court  ijS  tradkur  ordmd- 
rio  abfque  Purgatione:  fo?  tgat  is  all  the  i.'ieco?b  trje  #? Dinar p  rjath  to  rc^ 
ftrain  his  Purgation,  fo:  herjat^  no  i!eco?b  of  ^trainber;  neither  is  be  to 
tahc  Sitiotolcbge  of  trje  Sato  of  trje  Sanb,  that  on  attaiuteb  $Jcrfon  i0  not  ro 
purge;  anb  therefore  tobcrc  ibt  £Ui\te  \$  not,  bt  toill  purge,  attainteb  02 
not. 

3finb  fo  on  tgc  other  £ibe,  if  tfje  C>ffrnbrr  Ulere  bflibercb  after  Conbidion, 
ano  befa:e  tbe  3Cttainbcr  Abfque  Purgatione,  (a0  in  foul  anb  apparent  f  acti? 
the?  toercanb  might  be,  Bp  ©ifcrction  of  Courts)  the  purgation  \sja&  there* 
bv  rcftcaineb. 

€h?cc  €hings  are  to  be  obfctbcD  in  the  gibing  anb  tarring  Of  Clfrgp  at 
tbe  Common  Sato.  Haic's  ?i  dn  i§& 

f  irff,  tljat  the  Court  i0  not  to  tenbet  it  ex  officio:  25ut  tlje  Clcrfi  that  is 
the  <0ffenDcr  i0  to  p?ap  it,  00  bring  a  jFabour,  anb  a  remitting  of  tgr  fii> 
gouc  of  the  Sato,  pet  22  E.  ?.  F.  Corone  274.  fapS,  that  if  the  Subge  knob) 
rjim  tobenclerrt,  thep  toill  not  gibe  gjubgment,  though  he  p?ap  it  not: 
this  iS  45?ace,  a0  though  it  toerc  a  fprciaf  ^arbon  not  pi ea'beb; 

£cconblp,  trjat  if  the  Offenbcr  p?ap  it,  it  is  not  in  the  Choice  of  tfje 
•Jubgc  to  benp  0?  grant,  but  it  muff  Be  allotoeb  Ijim,  torjere  bp  trje  Sato  'a 
iS  allotoable. 

€5irblp,  tfjougrj  mann  the  j&tatutrS,  as  Weftm.  1.  and  Articuli  Clerf.  cap. 
16;  25  Ed.  ;.  cap.  4  fpeah  of  the  CJibinarieS  Deman&ing  of  the  Clerh  anb  fjis 
$?ibilrgc,  pet  a  Clerh  might  p?ap  rjis  |)?ibilegt  rjimfclf,  anb  fo  10  tt\i 

Pp  ,&rflnif* 
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Statute  18  E.  3.  cap.  2.  Raftal.  j,  anD  tljc  ^Dinarp  couiD  uot  Defeat  Vpni  ot 
Finch.  6s-  utra.  it,  neither  Direttlp  bp  refuting  him,  no?  inDirccclp,  anD  bp  lattice,  bp  an* 
frocring  the  Court,  tljat  he  rcaD£  not  ass  o  Clerk,  ftshcn  he  DiD  inbeca  in 
^uDgment  of  t}5c  Court,  3S,lQ  therefore  the  23ocft  21  E.  4/ that  fap£,  ttjac 
at  Newgate  one  map  fo  rcfufcD,  mag  but  the  Opinion  of  one  3luD-ge,  aub  re? 
po?tcD  of  J^car^fap,  ut  Audivi.  *But  the  23ccft  9  E»  4.  28.  i$  rcfcifccD  better^ 
cier§y,  Br.  7.  that  if  the<©?Sinarp  rcfufc  f)im  inhere  he  ijtf  eapahie,  pet  he  a?ali  not  Die.  3!n& 

e  Converfo,  if  the  €>?Dinarp  require^,  anD  faps  he  teaD£  tuyere  he  i*s  not  ca^ 
pable,  pet  he  Ojall  5©ie. 

g>o  the  g>?ibi!egc  map  be  granteb  mherher  the  #?binarp  toili  o?  no,  ana 
bp  Coufcaucncc  toithout  him,  fo  tljat  if  he  mill  be  tmlfullp  31  blent,  the  Court 
map  batlj  fine  him,  anD  p?oceeD  toitljout  him;  fo?  this  is  an  -$tt  that  ijs 
bone  in  the  defence  of  the  ffltitgt,  like  the  Cafegf  of  ^jnfpcetion  bp  ttje  giuDgc 
tlimfclf,  bljich  are  abfolutc,  ana  dc  ooer^nile  anp  falfe  Certificate,  o?  %w> 
ftocr,  ttfhicb  i$  not  fo  mhcre  the  Certificate  itf  of  things  Done  out  cf  the 
Court,  22  E.  4.  F.  Corone.  44.  Hcfalution  of  all  the  3uDgc£,  that  if  an  <©?* 
Dinarp  refufe  a  Clerk,  pet  thep  Oiall  remand  him  to  the  #?ifon,  fc.  of  the 
Court,  anD  fo  e  Converfo.  Fitz  N.  Br.  66.  &  4  El.  Dyer  ti$.  &  Reg.  69.  51  f  tt)C- 
<®?Dinarp  be  abfent,  the  Court  map  gibe  the  f^tfonec  bis  25ooh,  ano  en* 
rer  bis  ISeaDing,  anD  rem  anD  him  to  tljc  ^cal,  anD  then  the  <0?Dinarp  rhail 
babe  the  king's  3B?it  to  the  Sufficed,  commauDing  them  to  commons  tfje 
<£5oaIcr  to  Deliver  tljc  f>?ifoncr  to  the  €>?Dinatp,  tafjicJi  10  bjxthcut  anp  ncm 
l&caDing  in  tije  defence  of  the  <0?Dinarp,  26  Aff.  19.  F.  Corone  191.  Sff  t%c 
#?Dinarp  Challenge  one  t!^at  *$  ,5°  &Irr&>  &  *&al1  Iofe  &*£  €empc?alitics, 
Ant.  iu.  anD  petalfo,  he  fljalHofe  the  CletK ;  fo?  ctic  hob)  fijall  he  be  aDjuDgcD  no 

Clerfe  to  inDuce  the  forfeiture  of  ttje  Cempojalirie^  of  tljc  <©?Dinarp  ? 

&a  cegularlp  the  ©jDinarp,  eben  at  the  Common  Sato,  fi&o  no  joiner  o» 
bcr  a  Clcrgpman  in  a  Crime  0?  <0{fencc  touching  tljc  Cromn^  but  luljece  tljat 
Corner  masf  giben  hisM  »P  f&e  Common  Sab). 

SfinD  therefore,  tahen  the  Ifting'^  Court  DiD  Ddiber  tfjc  <©f?tnDcr  to  tlic  <£>}i 
Dinarp,  it  DiD'impIp  a  ^otocr  m  permiiricn  of  the  Satu,  tljat  he  mighi  Deal 
luirh  Ijim,  ta  conbince  oj  Difchargc  him,  accojDing  to  t%e  3?o?m  of  tfjeic 
aiatosf.    'But  no'ta  that  tljisf  Statute  Derfj  f3^biD  trje  ©efiberp  of  him  to  the 
<£>?Dinarp,  it  retain^  all  gdotucr  to  it  fclf,  anD  Qcnicg  t§e  <0jDinarp'^. 
Fvohihition,  Br.  i7.        JEsiD  tijetefojc  %  am  cf  clear  Opinion,  that  if  the  «©jDinarp  at  the  Common 
JcdV\Tro^°r  '    SabJ  WalD  ijabe  conbentcD  a  ChnrcS>nian  to  DcpjiUe  oj  DcgraDe  him  fo?  f  cs 
9+.  Anr,'  hi',  sty'i.    lonp,  befoje  hi^  ^J3*  at  ty*  Common  llata,  tliar  tlje  ^?o|jibition  ffiouID 
y  i'  ?'Jaco45'      ^n^e  lnin'  fo:  ftclo"J3  a  $l*a  °f  a  Caufe  of  the  CcoiXln,  anD  the  ^ejuDging 
c.Si.  7.     -44.  a.  tfjc  jjitjg'g  ^ourt,  in  eodem.    S^ucl)  rather  than  in  the  SS9arcwefjSS  of  Win- 
chester's Cafe,  Co  lib.  6.  23.  iuhcre  a  ^prohibition  taaiS  granteD,  to  flop  the 
Rebate  of  a  aaill  fo?  43ooD£,  becaufc  the  famel^ill  DiD  alfogibe  =EanD«f,  f  03 
though  in  €rufb  perljeps?  the  IBill  be  maDe  all  uno  flatu,  anD  interlaceD  "mitti* 
in  one  Continent  0?  Uniting,  pet  in  (Effect  thep  are  tbao  3©il!^3  anD  of  nh 
•actg  3i2aturc^,  €tfax$,  anD  Conufance^j   iahfreaiS  in  the  other  Cafe,    t&e 
Crime  i£  all  €emp02al  idem  individuo,  anD  the  €nD  of  the  Conufanre£  ijS 
cn!p  Diber^j  €()at  ijS  tttitfi  uj^  Capital,  fcjith  them  ©cp?ibatien,  o?©cgra* 
Ding,  0?  the  line. 
Ant.  z86.  3flnD  again,  if  after  €rial  of  a  Clerft,  a  felon  founD  <J5uiItp  02  not  <&uih 

tp,  thep  bJill  p?occeD  to  p?obe  0?  Difp?obc  anp  €hiug  agaiufi  the  Serbia  anD 
Crial,  a  prohibition  taoulD  IiftetUife  lie,  except  onlp  in  thiiS  one  Cafe  of 
purgation  after  Conbirtion,  perfo?meD  acco?Ding  to  Due  3fo?nj,  a^  tljc  £ta* 
tute  W.  1.  fpeaKjg,  tahich  the  Common  Uato  DiD  tolerate.  %$  if  a  cierfe 
Saere  founD  not  43uiltp  of  felonp,  anD  fo  DifcfjargcD,  if  thep  taoulD  after 
conbent  hi*"  f»gain,  anD  aDmit  nets  |p?oof  tljat  he  tBcre  45uiity,  toDcpjibe 
|)im,  thep  fcGere  to  be  piohibiteD :  #?  if  upon  a  clcrfc  attaint  DelibcrcD,  abf- 
que  Purgatione,  to  the  C>?Dinarp,  thep  taoulD  abmit  him  to  hi^  purgation, 
a  ^prohibition  feoulb  lie,  pea,  anb  a  5p?cmunire  too,  rather  than  bp  a  pira 
of  SanDsf  ^olDen  bp  tfjem,  tuhich  is  not  fo  l)igl)!y  a  $lea  of  the  CrobJn  as 
criminal  Caufe^  art  s  &$  among  criminal  £au[c$  there  are  3£cgrcc0,  aff 
<€rcafon^,  anD  cben  fome  againft  the  iiing'js  ofrm  perfon  anD  2J9ajerip,  Q& 
the  Statute  of  zj  E.  2.  can.  4.  befojc  fpcafe^,    3illfo  if  thep  toouID  p;ccerD  be; 
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ttoccn  <£onUiction  anb  Clccgp,  ^obihitiou  toottfb  lie  fo?  3£)?ebcntian,  becaufe 
the  Caufe  isS  not  finiffjrb  in  tlje  fling's  Court  ;  ottjettoife  it  toculb  be  tohcre 
Clergp  is  not  allflVocD, 

23nt  if  tftep  tooulb  not  controbcrt  no?  reiCjtamine  tfte  22ctS  of  the  Icing's 
Courts,  out  builb  their  Sentences  upon  them,  t&ep  tore  not  to  be  pjobibis 
tea ;  a^f  if  tftcp  bib  bcp?itoe  a  3$an  bp  Sentence,  becaufe  he  toas  conttictcb  0?  2  Cro  ,,,  Ant  i» 
attaintcb  of  tfelonp,  Sl^utbcr.,  0?  fl^aiMlaugbter  at  the  Common  Eato. 

25ut  if  tfjep  took  him  off  t^e  feing'S  Court  as  a  Cferu,  ana  fie  tocre  in 
Cafe  that  fie  might  purge,  as  being  onlp  Conbict,  anb  the  purgation  not 
rearatneb  bp  the  i^ins'^  Courts,  tfjep  coulb  not  benp  the  toap  of  purgation  • 
fo?  in  that  Cafe,  there  toass  a  l©?it  to  commanb  it,  upon  tohich  if  be  tocre 
purseb,  thep  coulb  no  farther  <©ue|tion  him,  becaufe  bp  their  Sato  be  toas 
noixt  clcarcb. 

25ut  if  that  Slurp  founb  fiini  C*utltp,  then  tfiep  might  p?occeb  againfr  him 
as  *0uiltp  bp  their  Sato,  anb  not  p?otecteb  bp  ourS;  fo?  though  be  hab  poto* 
cr  anb  f  offtbilitp  of  purgation,  pet  that  bib  not  conclube  the  purgation 
Actual.  3finO  the  15ooh  ;8  E.  3-  2-  is  not  againft  this,  fo?  it  bjtngs  t|)e 
Slubgment  of  the  Crime  there  to  the  king's  Court  ineibentlp  ;  aS  in  the  Qua- 
re  Impedic  tohere  the  25ift)op  refufeth  a  Cleru  fo?  a  €empo?al  Crime.  Q5ut  a 
Sentence  of  ©ep?ibation  in  the  oScclefiaffical  Court  fo?  a  -Ccmpojal  Crime 
fte^cps  the  tofiole  Caufe  in  the  spiritual  Court,  anb  fo  betermincs  of  the  Ca* 
pital  Crime,  though  not  Capitallp,  toherebp  thep  jubge  both  of  the  Mature 
of  the  Crime,  anb  the  ©alibitp  of  the  ^oof^  neither  of  tobieh  belong  unto 
them.    £0  that  Cafe  fianos  toith  mp  ilules, 

$oto  the  Ham  ftanbing  thus,  that  the  Clerft  as  toell  out  of  ®:scr£  as  in 
4£>?berS,  p?aping  his  2&o°&  after  Conbiction  (atf  the  Hato  noto  is  ufeb)  ftab 
ttoo  23cnefits,  the  one  to  aboib  ffu&smcnt  anb  to  fabe  fiiS  HIife,  the  other 
to  maue  a  ftinb  of  fo?mal  purgation  of  the  Crime.  €he  Srfi  of  thefe  toas 
a  juft  anb  birect  tfabour  granteb  unto  him  bp  the  Common  fflato  of  the  flanb* 
(She  other  iaaS  a  Cuftom  entertaineb,  bp  Colour  of  the  common  Hato  a* 
mong  <J2cclefiaftical  ^erfonjef  in  their  Courts  tohkh  the  Statute,  oj  Common 
UaBJ,  oia  rather  toinfe  at  than  app?obe. 

j^otJJ  corned  the  Statute  18  Eliz.  cap.  7.  the  €itle  toereof  fo?  tfsigf  $art  is' 
an  <©?ber  fo?  ©eliberp  of  ClerhS  conbict  toithout  purgation,,  anb  then  recited 
that  aboibing  of  fuub?p  ^eriuricS,  anb  other  3fibufeS  in  anb  about  Clcrftss 
conbict:  25e  it  enatteb,  $c.  that  ebcrp  @erfon,  that  (hall  babe  the  T5enefit  of 
i)i0  Clergp,  u)all  not  thereupon  be  belibereb  to  the  <^?binarpt  a$  hath  "bten 
accuftomeb ;  but  after  fitch  Clergp  allotacb,  anb  burning  in  the  l^anb  ac- 
co?bing  to  the  Statute,  $c,  ttjall  fo?thtuith  be  enlargeb  hp  the  Suffice,  $ c. 
3finb  be  it  enacteb,  that  the  Suffice^  befo?e  tohom  fuch  5HUctaance  ig  hob, 
fljall  anb  map,  for  the  further  Co?rection  of  thofe  Perfonjsf,  betain  anb  fteep 
them  in  §^:ifon  fo?  fuch  conbenient  €ime,  as'  thep  lhall  thinft  conbenient,  fo 
that  the  fame  ejreeeb  not  one  fear's  S^V}^onmmt,  ^?obibeb  that  fuch 
ClerfeS  (hall  be  put  to  anf&ct  all  fuch  ^felonies,  as  meaning,  that  he  tfjoulb  P°a-  593 
nebcr  be  gueffioneb  again  fo?  this. 

<£o  bp  thiief  Statute  ttoo  €hings  are  to?ought.  tfhti,  Eife  is  pjcferbcb, 
joa^ici)  i.^  tfje  p?oper  2Hct  of  Common  Hattu 

€he  other,  the  purgation,  tcihich  mas  the  Sfurpation  upon  the  Common  Stamf-  ''7- 
Hatfl,  i&.  utterlp  aboliffjeb,   tohercbp  the  Statute  faith  trulp,  that  funb?p 
|2erjuries„  anb  ot^er  SllbufeS,  tocre  aboibeb. 

€he  perjuries  inbeeb  tocre  funb?p:  <©nc  in  the  H^itneffeS  anb  Compurga^ 
to?S ;  another  in  the  3Iurp,  compounbeb  of  Clevfcs  anb  Sapmen.  ^Inb  of 
the  thirb,  the  3l'ubgc  himfelf  toag  not  clear,  all  turning  the  folcmn  Crial  of 
Cruth  bp  <©ath,  into  a  ceremonious  anb  fo?mal  Upc. 

€he  funb?p  3Cbufcs  the  Statute  fpeahs  of  toerc  firff,  the  ©iujonour  anb 
derogation  of  the  Sato  of  the  Sanb,  anb  tf)e  Sting's  Court,  pea,  anb  to 
the  £tate  anb  C^obernment  it  felf,  all  tuhich  tbere  bclubeb  bp  this  Sl^asft  i 
all  tohich  nouriftjcb  that  pcrnitiouS  <6cro?  anb  J>chifm  of  ^tate,  that  Clcrus 
iaere  not  Subject  unto  the  Jiing'S  Courts  0?  HatoS  :  3Hnoxhec,  that  bp  coun* 
terfeit  ©erbict,  De  crudelirate,  thep  oia  fruflratc  botg  tlje  gfurp  of  3fnbicto?S 
De  crudelicate,  anb  the  %nxp  of  €rierS  De  fciencia  &  mera  vericate. 
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£0  tfte  Statute  18.  botft  erp?eflp  aBoltfft  tfte  purgation,  tOfticft  ftctng  noto 
onlp  after  Contortion.,  coulD  not  Be  frceD  from  tljefc  $crjurie0  anb  2iibufc£ 
meant  Bp  tfte  Eatfl;  anb  tfte  3^ean0  toftcrefip  tfte  Statute  botft  afiolifl)  it, 
is  op  tensing  tfte  ©cliberp  of  tlje  Clcrng  contort  to  tft«  Ojoinarp ;  fo?  bp 
ttjat  tfte  purgation  muff  ntcb#  reafc,  teiftieft  neber  Soa&  no?  conlb  be  but  be? 
f02e  tfjofe  SuDgcs?,  ana  in  tjfjetc  Courtjef. 

"TBut  note  this  Statute  talking  ataap  purgation,  neber  meant  to  afiate  0? 
ofi?iDge  tfte  ©encfit  of  Clergp,  but  to  gi&e  it  fip  tfte  p?opet  fll£kan.s?,  anb  in 
tfte  p?oper  $Iare,  ants  bp  a  mo?e  reaop  onb  bircct  S$ean£,  ttiitftout  Circuit 
0?  SMap. 

3lnb  tftecefo?e  it  ig  faib  fitft,  tftat  tftep  ffjall  be  abmitteb  anb  aflomtb  to 
ftabe  tbe  "Benefit  anb  $?ibilcge  of  Clergp,  tftat  ig  tfte  general  $urbki»  of  tfte 
Hato.  3finb  tfte  fanner  ftoto  it  follcmg,  $egatibe,  gam  it  fftall  not  fie5  Sflffir? 
matibe,  ftou)  it  fftall  be.  €ftat  is,  be  ffiall  not  be  belibcreeD  to  tfte  <©?binarp, 
an  unfit  §(ubge  to  mane  ftig  purgation,  an  unbue  anb  unfufterafile  S^eang 
ftom  to  mane  it,  but  fftall  fo?tfttoitft  be  enlatgeo  anb  Deliberco  out  of  tfte  p?i* 
foil  fip  tfte  3(uftice0,  tftat  granteb  tfte  Clergp,  tfte  p?opec  Stooge  in  Court. 
$ota  mice  tfti£  Statute  ftatft  tali  en  atoap  all  #otaer  from  tljc  <@?bina* 
rp  in  Cafe  of  Cleru£  contour,  anb  ftatft  refumtb  all  to  it  felf,  to  tttftom 
it  Bib  <©?iginaUp  belong ;  tftig  Court  ffjall  noto  finaltp  bctcrmiue  tfte  Cauft, 
anb  fl&all  leabc  notfting  to  fie  fwtfter  bone  in  it,  in  anp  otfter  Court.  3lnb 
rftcrefo?e  it  faitft,  tftat  fte  fljall  ftabe  tfte  benefit  of  Clergp,  ftig  Eifc  Iftall 
fie  fabeb,  anb  fte  tfeall  fie  tnlargeb  anb  belibereb  out  of  §f>?ifon;  tftat  10 ,  frccb 
a  pcena,  anb  ftp  Confequenee  a  culpa ;  anb  tften  p?obibe£,  tftat  fiecaufe  Come 
<©ffenberg  map  fie  fo  eno?mou$?  tftat  map  beferbe  fome  furtgee  $uni#bmcnt, 
it  gibeg  a  Hatitube  of  pettier  to  tfte  3!uoge£,  to  continue,  ftp  tfteit  5©if«e? 
tion,  tfte  <©fFenbcr  in  §?ifon  fo?  fti£  fartftcr  Correction,  fo  tftat  it  fie  not  a* 
fiobe  one  loftole  feat. 

3Cnb  fo  it  appear^  plainlp,  tftat  tfte  Statute  ftatft  pjefctifieb  fiotft  tfte  free 
©ifeftarge  of  tfte  <©(fenbet  reguladp,  anb  tfte  I^eigftt  of  Correction  tgc  ftigfteff 
Offence  capable  of  Clergp  can  fie  fufijeet  unto. 

$otil  tften  tfte  laft  «©uejlion  is,  in  toftat  fanner  tfte  Statute  too?&£  tfttg 
^ifeftarge  anb  freeing  of  a  Cleru  a  pcena  &  culpa,  tuftetftct  fip  <$upplp  of 
purgation,  a£  it  taa£  at  tfte  Common  Hato ;  0?  fip  a  feinb  of  Statute 
fjtarbon* 
f|  fap  not  fip  a  £upp!p  of  |Suirgatton,  fo?  biberg  IleafonjG?. 
j,  f  irff,  all  Clerujoi  belibereb  to  tfte  C^binarp,  tuere  not  receibafile  no?  capa* 

file  of  purgation,  ag  tftofe  tjfjat  mere  Delibereb  abfque  Purgatione,  a^  fip  tfte 
^ifcrctiou  of  tfte  Court,  eno?mou^  C^ffenbcr^,  ClctK^  attaint,  anb  tfte  lifte 
mere* 
2.  €ftougft  tftep  toerc  capable  of  purgation,  tftep  tbere  not  to  fie  purgeb,  fo? 

tfte  §urp  ftab  Corner  ober  tftem. 
%i  €%\0  toere  mo?c  to  bifcrebit  tfte  3Hcti6f  of  tfte  Ham  tftan  fiefojc;  fo?  tften  gfu? 

rp  ment  againff  3!m;p;   a  ftinb  of  <aEqualitp  of  €rial^  pro  &  contra,   anb 
tuitft  tftem  tfterc  fieing  fome  Clergp^men  of  ftigfter  Cfleem  anb  JFaitft  :  *But 
tt)ig  toere  to  falRtle  our  3IurieiSf  toitftout  anp  cquibalenc  <©ppcfer,   anb  in 
tfteir  omn  court,  anb  fip  tfte  fame  flam,  mfticft  i£  oppofitum  in  obje<ao. 
4.  i©fterc  tftep  complain  of  3&fiufe£  in  purgation  of  Clerns;  tofticft  mere  afio? 

Iiftjeb,  tftijS  mere  no  lefjef  tftan  tfte  fo?mer,  tftougft  mitftout  ^>er jurp, 
r1  €ftere  ma^f  neber  purgation  in  tftis?  Cafe  fip  Common  tlaro. 

€fterefo?e  tfte  Statute  neber  matranfg  to  bo  tftat  tfte  Sato  neber  bib,  no? 
allotocb  j  tfterefo?c  %  ftolD  it  too?R0  fip  map  of  ^arbon,  tofticft  affirms,  and 
botft  not  bifcaffivm  tfte  ©erbict. 

5Jf  pou  fap  tftere  i$  no  3©o?d  in  tfte  Statute  of  ^arbon,  %  fap,  tftat  tfterc 
i*  mucft  IcOer  eitftcr  3©o?D  0?  yeaning  of  purgation  ;  pet  Helton's  Cafe,  41 
Eliz.  citeb  in  Foxley's  Cafe,  Co.  lib.  5.  no.  allotsj^  tfte  Statute  to  t0o?n  Botft 
in  Mature,  anb  in  Hieto  of  a  purgation ;  ano  alfo  of  a  ^arbon  fip  goob 
Conffrnrtion^  of  Satfl> 

^om  (a^  %  ftabe  fatb)  tfterc  i»n£  no  Htcafon  to  iistenb  tfte  Statute  of 
purgation  t  £0  if  it  amount  to  a  jparoan,  tftat  alone  ig  fo  fuffirient,  a& 
tfterc  i^i  no  neeb  of  a  purgation,  0?  tfte  €f?<ct  of  it, 
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$cirficr  i^  it  tt)c  too;h  of  Common  3lauj  ro  purge  Uje  <®ffcntc  tfiat  tfie 
Hiitti  tjarfj  fount)  ana  cffablifficD,  anb  fo  beffrep  tljcir  bten  M&p?h;  but  ro 
parbon  i&  natural,  being  an  Star  of  Common  aiau;,  fo?  an  <0ffcnce  at  tfie 
Common  Earn,  anb  affirms  tJjc  ©erbia,  anb  Dif^afrrrms  it  not,  n0  i§c  ^ur^ 
gation  botfi.    g>o  tfjat  to  tauc  it  fo?  botfi  ijtf  to  implp  Contrabi£to?ies. 

$om  roe  *SrpoQtion  of  trje  Statute  belongs  to  tfie  king's  Coutt  of  lam,  Larch. »».  <>co. ., 
fiiS  it  is  fato  in  Burton's  Cafe,   Co.  lib.  6. 15.    %  $>atfon  fcnas  Dep?ibeb  foj  I '<?<f',19'b- 
Sllbulterp;  aftertoarbS  a  general  $arbOn  came,  mfiicfi  porboncb  tfie  StDulte"*  y     +' 
tp.    3ft  mas  jubgeti  tfiat  tfie  $arfon  ipfo  fadro  mas  refto?eb  to  fits  23euefice 
toitfiout  £uir  in  tfie  <£ccleu"atlical  Court,  becaufe  tfie  ^Jubgmrnt  of  trjis  ^ac? 
bon,  anb  tfie  f  o?ce  of  it  belongs  to  ttje  €empo?al  Court,  ana  not  tfieirS. 

$otatfic  J©o?bS  of  trje  2fict  00  apparently  p?obe,  trjat  trje  St^cantng  of  tfie 
Statute  tua^r  to  free  trje  Clerk  contact  ftom  burning  in  trje  ig>anD,  ano  from 
all  furtrjer  puniffiment ;  anb  tfietefo?e  mentions,  trjat  fie  ujall  fiabe  tfie  $?i^ 
bilrgc  anb  benefit  of  iris  Clergp,  torjicfi  impo?ts,  trjat  fie  (ball  &abe  as 
much  ©encfit  bp  fiiS  CIcrgp  as  fie  ujoulb  fiaUe  fiab,tof)icfi  is  &atoing  fits'  3life, 
anb  jfrr c ing  from  trje  Crime,  ut  in  pluribus  it  fclas. 

05ut  mtt,  trjat  rje  ffiall  not  fiabe  it  bp  meaner  of  frje€>2binaru,  anb  Dp  tfie 
toap  tfiat  ftab  bten  acntjtomeb,  but  onlp  anb  immrbtatelp  bp  trje  Sfubgcs  • 
anb  tfiat  bp  tfie  iaap  of  a  p?efcnt  ©ifefiarge,  ujall  fo?tfimit|i  be  cnlargeb  anb 
bclibereb  bp  tfie  3fufficc£. 

Unb  becaufe  trje  $*artp  ujoulb  be  unberffoob  to  be  abfolutelp  freeb  anb 
bifefiatgrb,  trje  Statute  taftes  from  tfie  ^tabffeS  all  $ofotrr  of  furtfict  fmniOjs 
ment,  but  bp  trje  milb  t©o?b  of  Correction  gibes  tfiem  pitoet  to  Detain  tgem 
in  $?ifon  one  fear  anb  no  mo?e.  3ilnb  trje  Statute  p?obibes,  tfiat  trje  Cletrt 
ftjall  anftoet  all  otfier  felonies,  as  fearing,  left  tfie  general  anb  free  ©if*  adm^'i. 
tfiarge  ujoulb  be  taken  to  ejetenb  to  ail  felonies :  23ut  to  tfiiS  tficp  meant  not 
tfiat  fie  ftjoulb  be  anp  iuaps  put  to  anfmet. 

I^oro  trji^f  <^jbiuance  tuojbing  tfie  <Cffect  of  a  ^arbon^  mull  neebs  be  unber^ 
floob  a  ParDon,  tfiough  tfie  3©o?bS  be  not  fo  berballp,  liue  unto  tfie  Cafe,  up* 
on  trje  Statute  De  donis  conditionalibus  torjicfi  do  not  malte  an  ^jlate  in  €ail  13  e.  i.eap,  1, 
bp  birea  J©o?bS  :  23ut  tafiereaS  trje  dilate  tfiat  is  noin  jubgeb  JntatI,  teas 
a  jfeesttmple  anb  alienable,  poit  prolem  fufekacam,  &c.  *$t  ojBainS,  trjat  trje 
©onec  ujoulb  fiabe  no  ^oiacr  to  3fl!iene,  but  it  ujall  come  to  trje  Affile,  02  re* 
turn  ro  tfie  ©onoj  if  tfie  Sffito  fail.  g>o  tt)i&  is  a  ^eripfi?afis  of  a  Carbon 
in  Effect,  Br.  Corone  204.  Star.  6  R.  2.  3Jf  a  HE>ife  be  rabiujebj  tfie  ^uSbanb 
ujall  fiabe  t[je  .Suit  to  fiabe  t^e  (©ffenbet  conbia  of  5tife  anb  Member  ;  tfiiS 
mafeeg  it  f  t lonp.  f  H.  4.  Cutting  off  tongues  incurs  pain  of  § elenp.  €rjis 
mafeeS  it  felonp,  Charta  de  Forrefta,  no  Sl^an  (fiall  Isfe  SHife  o?  SS^cmber  foj 
hilling  of  tfie  king's  ^ecr,,  it  i£  bp  tfiat  mabc  no  felanp.  23ut  not  rtje 
Statute  of  S^onep  tfiat  gibe^,  foj  banging  in  of  S^onep  rounbeb  0?  counter* 
feit,  forfeiture  of  tfie  ©obp  of  tfie  <©ffcnbcr;  tfiis  makes  no  f  elonp,  but  iin* 
pc^ts  cn!p  perpetual  3l^p?ifonmcnt,  tfiat  is  tfie  Sibertp,  anb  as  it  mere 
tfie  life  cf  fiiS  25obp  ;  fo?  felonies  anb  capital  Crimes  irjall  nefecr  6c  maoc 
bp  boubtfui  anb  ambiguous  l©o?bs  t  3Hnb  upon  tfie  line  fteafon  %  fjofb.  Ant. 270.  iinft.js?, 
tfiat  tfie  y  R.  2.  cap.  2.  that  of  crpojting  of  Si^onep  gibes  forfeiture  of  as 
mucrj  as  trje  <£>ffenbcr  map  forfeit,  tfiat  fucfi  general  5©o?bS  mill  not  maue 
a  f  elonp  fo?  mfiicfi  tfie  €>fTenber  (fiall  lofe  fits  ffiife,  but  fie  ujall  forfeit  fiis 
Eanbs,  a^ainfi  fjimfelf  anb  fiiS  ^eirs,  not  agaiftR  fits  ^eirs  Entail,  no: 
fiiS  IBibeS  <©ob3fr.  Ulnb  aS  ceffante  caufa  ceiTat  efFedus,  fo  tfiere  are  fomc 
Effects  fo  incibent,  trjat  if  trjcp  ate  ribt  founb,  port  map  affirni  tfiat  tfiere  is 
no  Caufe  torjicfi  mull  pjobuce  fucfi  an  effect,  f  0?  tfiongfi  ipcat  mafies  no 
fire,  pet  pou  map  afgrm,  trjat  tfiere  is  no  fire  mfiere  tfiere  is  no  Ipeat. 

3finb  tatVe  tfie  Hata  to  fiabe  none  otfier  Effect  but  to  fet  fiim  at  large,  anb  jCo.no  t>,  \u\w 
to  Icabc  fiim  ffiU  as  a  felon  conbia:  cnlargeb,  tficu  coulb  fie  nor  acquire plCor141- 
45oobS,  as  bp  tfie  ^lubgment  rje  map. 

3lnb  tficrefojc  %  fiolb,  tfiat  if  a  apan  ffiall  call  rjim  felon,  02  Cfiief,  Se 
map  fiabe  fiiS  3Caio:i,  as  upon  anp  otfier  parbon,  bjfiicl)  bur  refolbeo  in  tlje 
Cafe  of  Cutdington  verf  Wilkins.  Trin.  13  Jac  Rot.  93;, 
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$oto  it  igr  plain,  tliat  t|?i^s  2®an  can  6c  na  mo?e  impeached  no?  condcutcd 
Ant.  si.  z  Ro.  tzz,    at  the  Common  Eato  fo?  this*  Crime,  feeing  a  €cmpo?al  Crime  j   anD  there- 
Am  67Cr  43°'        f0?c  muc&  Icfi6f  in  rl&c  Spiritual  Court*  tohich  can  hold  no  pea  of  a  tempo- 
ral Crime,  though  it  toere  in  hid  full  fo?ce  at  the  Common  State.    31lnd  that 
toad  the  iSeafon  of  the  decedent,  N.  27  &  28  Eliz.  Rot.  2^74.  in  the  Cafe  of 
Matthew  Nichols,  JDiear  of  £aint  Merrin  in  Cornwall,  toho  toad  contacted  of 
jpelonp,  Before  Manwood  anD  Anderfon,  anti  Burnt  in  the  Ipjand,  and  toad  at> 
trrtoatd  impeached  Bp  one  William  Chaffe  in  the  <£ccleu"a|tical  Court,  contra 
2.  Ro.  in.  iCr. +3.   debitam  legum  hujus  Regni  Anglise  formam  ;  affirming,  that  the  &icaragc  toad 
Boib  Bp  reafon  of  the  ConBiction,  and  that  Be  toad  p?efented  thereunto  Bp  the 
<©ueen ;  anb  fo  p?oftiBited  Big  £uit,  tohich  id  the  Berp  Cafe.    €hat  after 
the  ©ifcharge  of  the  Cferu  condict  Bp  the  Statute,  he  could  not  Be  cjuettioneo 
fo?  it  in  the  <£ccleitaflieal  Court,  ad  fo?  an  Offence  to  maue  the  Church  Boid 
Bp  Sentence  of  ©ep?iBation. 
5  Co.  j.  b.  no.  b.)         i^ota  though  the  Statute  faith,  after  burning  in  the  i^anB  acco?diug  to 
the  Statute  in  that  behalf,  he  ftall  Be  difcharged,  ana  ijerc  id  no  fuming 
in  the  JpanO;  that  maued  nothing;  fo?  the  Statute  4 H.  7.  cap.  13.  that  gaBe 
burning  in  the  $and,  erceptd  Cler&d  in  <©?derd  :  3Cnd  though  32  H.  8.  cap. 
3.  appoints  erpjeap,  that  thep  (bail  Be  Burnt  ad  tuell  ad  otherd,  pet  1  E. 
6.  cap.  12.  gided  Clergp  in  like  fanner  ad  it  toad  in  1  H.  8.  tohereBp  tge 
Clergp  are  reffo?ed  to  their  former  §9?iBilege,  tofjich  vet  toad  not  ofiferBed 
in  the  fame  Cafe  of  Nichols,  ad  afo?efaid.    25ut  though  it  toeee  in  a  Cafe 
tohere  the  ipanD  ought  to  Be  Burnt,  pet  it  toad  not  fo  effential,  But  a  £®an 
5  Co.  jo.  iffint  in     map  haBe  the  23enefit  of  the  Statute  though  he  fie  not  Burnt.    3find  the  fling 
w^b^Re'sT'  &  map  pardon  the  burning ;  fo?  the  burning  eBen  in  an  Appeal,  ig  no  $atr 
inft.  114.  of  the  ^Judgment,  0?  fo  much  ad  in  the  Mature  of  the  f^umffiment,  But  ra- 

ther a  attarfe  to  notiffe  that  he  map  haBe  Bid  Clergp  But  once* 

£0  topere  the  Statute  fapd  after  23urning,  it  impo?td,  tohew  burning 
ought  to  Be ;  othertoife  tfje  Statute  ffcould  Bo  no  good  to  Clerfaf,  fo?  tohom 
it  toad  tnoff  intended. 

star-chamber.  (  377  )  Huffey  verfiu  Cooke. 

Pafc.  1 8  Jac.  Regis. 

10  the  j&tar<ChamBer,  in  the  Cafe  Bettoeen  Henry  Huffey  $laintiff,  and 
Cooke  and  otfjerd  ©efendantd  ;  it  toad  affirmed  in  the  difcuffing  of  the 

Caufe,  that  the  §>artp  fiimfelf,  o?  hid  Verdant,  o?  ad  that  Cafe  toad,  the 
Dy.+s.a.  Co.  l.  ^on,  o?  near  Jjinfman  of  a^iltrcfd  Leyton,  the  defendant  might  ride,  o?  so 
IJ7b°  fo?  Bet  to  procure  the  9fu*P  to  appear,  there  Being  no  other  ill  qualified  Cir^ 

tumfiance  in  it :  23ut  if  cither  the  $artp,  o?  anp  other  ftjould  folicite  anp 

of  the  Slurp  not  to  appear,  it  toad  punithafile ;  fo?  that  doth  Both  delap 

Sfuttice,  and  id  a  Rind  of  ^aching  of  a  Slurp. 
3filfo  if  the  $artp,  o?  anp  other  do  mode  anp  fll^an  to  attend,  o?  Be  in  ftca* 

dinefd  to  appear,  upon  a  Tales,  if  there  ffiall  Be  oneDe  Circumftantibus^  that 

id  alfo  punifljaBle  fo?  the  fame  Uleafon.    3Hnd  in  that  Cafe  it  toad  alfo  a? 

greed,  that  if  a  3©itnefd  depofe,  tgat  the  defendant  did  pcrftoade  a  Swo? 

to  appear,  and  to  do  him  reafonaBIe  f  adour,  o?  H2o?dd  to  tije  lifee  effect ; 

that  thid  id  no  fufficient  ^?oof  in  Criminald,  Becaufe  the  Court  muft  Itnotc 

the  Berp  iEo?dd,  to  judge  of  tjjeir  font  and  Cffea;, 
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(   ?~8   )  Slade  verfas  Drake.  Prohibition. 

Mich,  if  Jac.  Rot.  2458. 

ROger  Slade  bangs'  a  $:ofiibition  agninft  John  Drake  «j*frjuirc,  parities  of  Devon. 
tije  S5ccto.:p  of  Axminffer,  and  Declares,   tnac  tejfierea.s  Richard  Gill  Sate  Prae'te> 
Abbot  of  tfie  S^onajlctp  of  Newham  ia  tfie  Countp  of  Devon,  &>a>£  infra  of  a  bitn^.Brfi  *$?„«$ 
8£effnagc  and  tsiVscrjtf  Ea«d#3  a^eadola  and  ^ajairc,  parrel  cf  the  $aftV&  Knt.s^&sjo.  n0j] 
fifing  of  tfjat  39anaftcrp,  to  tfie  €imc  of  tfje  ^tffolution  in  f  re.    2Sud  Mjtte;  ci  i\  20*  R'  :y* 
ag  aifo  tijc  fame  Abbot,   bp  fiimfclf  and  fjii*  farmers?,  at  tfie  SUuifc  of  ri)e 
fame  ^iffafution,  did  bold  anD  enjop  ttjc  fame  acquitted  and  difrfiatged  of 
oil  manner  of  <£nrfic£.,  ana  fa  fciicd  ftitrrnd;rd  tfie  fame  30  H.  8.   huD  rficti  B-ni  if,  2r   a 
tttitcf  the  clonic  of  <@ifcftarsc  of  Cwtfica1  in  rfic  Stature  31  H.  8.  and  thru  ^V 
brings?  colon  tfie  3tanD  bn  ©efcent  to  <Queen  Elizabeth,  ana  from  Ijer  to  hjc 
39une  of  Norfolk,  ana  from  bim  to  tiic  Sard  William  Howard :  3Sna  tftat  fje- 
op  indenture  inroilcD  in  t  be  C'lancctp,  toritgin  fir  Sgnnf^  did  bargain  aha 
fell  tfic  fame  unto  tfic  Htojd  Peter  ants  fiig  <£>on,  %  jac.    ana  tfien  Demifca  it 
unto  Slade  t*je  JDlaintiff,  ana  tficn  Drake  tfic  defendant  did  fite  ftim  in  tfyt 
Coniffiorp  Court  of  tl)c  251033?  of  Exeter  fog  €pti)c  Of  W$e&t,  ana  other  ^jain., 
egainif  t§e  jFo?m  of  the  faia  Statute. 

3©bcrcupon  tl)c  defendant  Demurs  in  Sata  generally  ana  p?iipg  a  Can;  judgment.1 
fnltation. 

Upon  tfjigf  Cafe  after  folenin  Argument,  judgment  mag  giben  £oj  tjjc  ©t» 
frnDant,  and  a  Confultatiou  ataarded,  Warberton  bifTcntmg. 
%\\  the  Argument  cf  this  Cafe  3  made  tma  great  iSoint£. 
€fic  firf!,  trjfictfier  t|)e declaration  tocrc  good  03  no?  %nb  %  beiuit  not 
good. 

She  fecond,  mfjetftcr  tfte  fault  of  declaration  tcere  in  &iiDffance,  fo 
tfiar  'Hlo^antage  might  be  talten  of  it  upon  general  ©cmnr !  32nd  f  field 
tire  fault  &ubftantial.  31  nrft  p:ofeffed,  if  mp  judgment  ifismlD  tahe 
Counfel  of  mp  Sfutereft  02  Affection,  %  ffcoind  be  of  aimfiee  9$fnd,  but  »J 
tna3  bound  toitfjin  former  flu!e£  of  Slufnce,  3&?ccebcitt£,  Religion  ana 
J^udence.  3!utltce,  fuum  cuique  tribuere,  €ptgc0  to  tnfiem  <STptfir£  belong, 
^KceDcnt,  State  fuper  femitas  antiquas.  iWtgiOil,  Merito  fbmma  habetur  ratio, 
qua:  pro  Religione  facit.  $?Ndence,  Quod  dubicas  ne  feceris.  De  non  apparenci- 
es &  non  exiftentibus  eadem  eft  ratio. 

(  379  )  Now  to  the  firft  Point. 

Littleton  faps?,  tfiat  rfje  pleading  i$  tgc  fjonourable,  commendable,  and 
profitable  ^art  of  tfje  Statu,  and  hp  good  ©efert  it  isf  fo.  f  0?  €ak0 
arifc  bp  Coancc,  ana  are  manp  €ime0  intricate,  confuted  and  obfeured,  and 
are  ca(t  into  f  o?m,  and  made  edident,  clear  and  eaite,  botfj  to  Sfudgc  and 
Surp  ( ml)ic8  are  tfje  3Hrbitrato?^  of  all  Caufci?;  bp  good  and  fair  pleading, 
^>o  t^at  tfji^  i$  t^e  principal  Wei  of  Hatu,  fo?  pleading  if  not  '€alfeing-j 
and  tfterefoje  it  i$  required  tljat  pleading  be  €rue;  tpat  i$,  t&e  «©oodnrCs 
and  ©ertuc  of  pleading  •,  and  tbat  it  be  certain  and  fmsle,  and  tgat  i&  tgc 
OBeautp  ana  <©:ace  of  pleading. 

<3Tf)crcfe?e  the  Sato  refufetl)  double  pleading,  and  ncgattde  ^jrgnant,  J^  .L,w  lo™s  Grs^ 
tftougbtftepbetrue,  becatife  tfecp  Do  indeaglc,  and  not  fettle  ttjc  #iH»gtn«nt  doSwE* 
upon  one  $oinr. 

€fjcrefo?e  firff^    General  pleading  i$  difalloteed  tljougb  it  be  in  Str)attcr£  ^  cro.  j<jo. 
of  fact,  as  a  Covenant  to  mahe  dilate  bp  tfje  ^ilddke  of  J.  S.  fie  niuii  fi)edJ 
toljat  3fiddice  be  gatoe,  26  H  8. 1.  16  E.  4.  9. 

Condition  t|at  t|jc  Obligee  fnall  enjop  an  Office  octa^ding  ta  a  C5?anl:  af  iCr.jco. 
betters?  ^patenttf ,  tie  muft  not  plead  in  ha?c  verba,  bat  ijc  uuift  fficta  rlje  <etfca: 
of  toe  itettero  patents?,  and  tbe  enjoping  accojdinrtlp. 

"But  becaufc  it  Ijatl)  been  faid,  tfiia  i>  a  Spiritual  3dct  (tofltcn  pet  %  grant 
not  to  be  10)  fie  tfiat  plead^  ©ipofition  of  an  58bbot,  fie  fijai!  plead  before 
U)fiat  C>2dinarp,  9  E.  4.  24. 
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Jjo  ®ebt  upon  Eeofc  of  a  -*>icavagr,  tlje  ©efnioant  plcaSsng  a  ^rquc^ 
firation.,  mufi  ftieiu  fcp  taljat  ©jbmarp,,  fo?  tnbat  <£aufr£,  a-?  foj^onaleG* 
Dcntc.,  o?  rljc  liStc,  anb  legal  §3>?occf?  of  ^cqueftration,  ?  E  4.  29. 

^>o  Huion  of  Cljapcl  muff  be  fljetocU  j   Dp  tetjomi    Sell,  tlje  pope  oj  2?i- 

fljcp,  not  generallp.,  Concurrentibus  iis,  &c.  11  H.  7.  8. 

7  Co.  45.  b.  AntkaS:      Sin  pleading  a  ©iucgee,  pou  muff  ffjctu  before  Inborn  it  roa?,  ana  fct  fo?tf| 

tjje  Caufe  of  ©ibojee,  11  H.  7.  27.  but  all  the  proceeding?  pou  ffjall  not  need, 

n0  pou  fijoulb  of  a  Uccotocrp  at  tlje  Common  %a\xt3  21  E-.4.    3BnD  therefore 

5  Co.  js.a.  in  Specot's  Cafe,  C.  J.  5-.  $7.  tfje  23ifl)op  cannot  plead  Caufe  of  TRcfufal,  Schif- 

maticus  inveteratus :    $0?  upon  tlje  Statute  4  H.  4.  ttjat  a  ffl^aji  ma?  defamed 

of  i^crtfte.    23ut  fljcp  mutt  fpecific  the  &coifni  c;  tgcrclfc,   though  thep  be 

Dyer  i5+- b.  Scatter?'  Of meet  Jmititual  Cognisance.  Vide  Dyer,  8  Eliz.  1J4.    gaunter  of 

<&auerif£,3&iapet:  at  unlawful  CSame?,  &  ob  alia  diverfa  crimina  criminofus. 

f  0?  tlji?  i?  regular  fo?  difference  bctunen  tlje  &ing?  Court?  and  the 

Courts  €cclefiaftieal,  tljat  tijougfj  a  Spiritual  Caufe  cannot  Ojigtnallp  aiia 

3f>2imittbelp  fall  into  tlje  &ing'?  Court. 

4  ca  20. ».  2E?  fo?  calling  of  a  S^an  ^eceticn  be  (ball  not  babe  an  9flctiou  of  tlje  Cafe,, 

20  H.  8.    fet  if  a  Cibil  38(tion  be  tiiell  commented  0?  in  tlje  Cafe?  cited, 

a  Quare  Imped,  o?  an  ^laiou  of  falfe  Smpjifonnicnt,  if  anp  thing  fall  inci* 

bentip,  tljat  i&  Spiritual,  tlje  fting'?  Court  ftjall  continue  tlje  $Mea  upon  it 

either  bp  9furp  0?  ©emurrcr,  except  in  Cafe  tuljtre  tlje  5ta\ii  fjatlj  p?otoidcb 

Ant.  17?.  Co.  l.  74.     filial  bp  <£ccleltaftid£t?,  a£  bp  tlje  3iffuc  upon  23aftarbp  N'unques  accouple, 

a.  Ho.  14.  b.  &c.  iiterature3  and  trie  Htte :   3Jn  roljicjj  Cafe?  tfje  23iff)op?  are  not  ^iudge? 

but  &§inilrcr?  of  the  $ing'£  Courts,  a?  otljcr  hind  of  <€ricr?  arc ;   inheres 

upon  tfje  Court  p?oceeb?  to  judgment  acceding  to  their  Certificate?  anb 

Yd.  173.  €rial?.    *But  on  tlje  contrarp,  if  a  Cafe  begin  tDell  in  the  Spiritual  Court 

a?  being  Spiritual,  anb  0  $)oint  fall  incibentlp,  tljat  i?  of  €cmpo?aI  Ccgni* 

Ydv.  qz.  1  cr.270.    ^ance,  it  i$  clean  Contrarp  :  f  o?  tlje  Crial  ig  ealleb  from  tljem,  a?  in  Dailp 

co.  L.96-.  b.  (Srpcricnce,  in  $?efcription  anb  llimit^  of  ^ariffic?,  in  J^uitjei  of  €ptlje?. 

Anr.  ios,  io7.  Cr.        ^ou)  if  it  be  a  $>oiiu  of  ^ifefjarge,  tljat  i&  to  be  pleaDeD  a?  tljijs?  Cafe  i$3 

\£  3g-  EiC»«\fio3  ir  »n,fi  rter  &c  plfnftcB  fpeciailp,  anb  ffjeiueb  to  tlje  Court  Ijc'dj  tlje  ©ifebarge 

477  2 Co. 48. b!     '  is?;   fo?  it  i0  no  ©ifefiarge  if  it  be  not  fufficient,  onb   tlje  £ufScirncp  ig 

\Jya'  -La'i  cJo ",)"'  ®$atttt  of  SatDi  an0  tfcrefojc  mufi  be  fecn  anb  juogeb  bp  tlje  Court.  %0  i$ 

634. >'zCr*t6s,6ii.'"  22  F.  4.  fo!.  40.    3finD  Manfel's  Cafe,  Co.  lib.  2.  fol.  3.  Moor,  857.  Deuc.  ijj.  H. 

3  Cr.  016.  Dy.43- a.     ^  g.  r>    g  {-].  ?<  5,  t< 

j^ouj  toucljingtfje  ^tfcljarghtg  of  €pttie£  tljcniftlbcjef,  anbtge^leabing  of 
tljem  at  tlje  Common  SabJ;  it  i$  to  be  obferbca,   tljat  tbcp  are  Cljinssf  of 
t  Co  44,  b.  Common  iligljt^  anb  Do  of  rigfjt  belong  to  tlje  Cljurcfj.    5inb  tljerefojctljougfj 

it  be  rrue,  tljat  before  tlje  Council  of  Lateran,  tljere  toere  no  ^arifbe?,  uoj 
patiuj  ^jirft?  fljat  cotilb  Claim  tljem,  but  a  3t?an  migljt  gibe  tljem  to  robot 
dSpicituai  perron  be  rooulb,  pet  to  tlje  Cfturclj  Ije  mufi  gibe  tljem.  get  fince 
f  ariujc?  mere  crcafeb  tljep  ore  buc  to  tlje  $arfon,  (erccpt  in  fpiritual  regu» 
lar  Cafe?)  o?  ©icar  sf  tlje  tariff) ;  anb  ttjerefo?e  iuljen  pou  fjobe  a  $job> 
oiticn  of  ©ifcljargeof  €ptljeiS,  pou  muft  confiber  it  ig  a  pica  in  *Bor  a? 
gainfi  Common  fiigbt,  to  a  ©emanb  of  Cptljeitf  roljicb  i$  a  common  ftiglif, 
tfjouglj  tljep  be  in  febcral  Court?,  a?  bp  a  uuieafe  either  in  ©ccb  oj  Haro. 

I^om  tljcn  if  pou  mill  bifcljargc  a  juu"  ©cmanb,  pou  mufi  fatt?fie  tlje 
Court  of  pour  «©ifcljarge:  CotiCber  tljen  tlje  $3inb?  of  ©ifcljargeof  €pt|jc^, 
tlje  |)crfon?  capable  of  tljem,  anb  tbc  a^ran?  Ijotti. 

C|e  Perfon?  o?  25obie?  capable  of  tljem,  arc  eitljcr  Spiritual  oj  €cmpo?al. 

<€empo?al  31  fap  rofjen  t^ep  mere  €cmpo?al,  roben  tbe  ©ifefjorge  bib  firflc 
Defi  in  tgem :  fo?  otfterroife  if  tfje  €empoial  3©an  fuccecb?  a  Spiritual  22obp 
in  ©ifefjarge,  a?  upon  tfte  Statute  ;i  H.  8.  it  i?  to  be  recnoncb  in  a  Spirit 
tual  ©crfon  o?  ®o&p3  not  in  Cempr^aL 


DifchargeofTythes.       ^fte  Spiritual  ^erfon  ftab  fouc  ojbinarp  roap£  of  ©ifcljargr ,  tljat  i& 
jcr.  315.  zCr.<so8.  g^  23U1I  of  tfte^ope:  ^cconblp,  Compofition:  €ljirblp,  injrfcription,  anb 
tljefe  ujcre  abfnlutc. 

fouttljlp, 
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of  ^poffculon  of  tgc  ^.irfonage  appropriate,  otto  tge  Eanb  Cscijable  teflis?  no 
^ucgargc.,  no?  to  iioiorn  at  tge  Common  "Eats :  23ui  goto  tfjat  came  into 
afe,  ana  upon  tflbnt  ftrorons",  and  'cuitn  tsftat  Caution^  ana  goto  Debudng 
in  3£>IcaDing,  31  Ajall  fPcaH  after, taben  3(  come  to  tfje  Js;nttiic  of  ;  i  II.  8. 

jjjeti)  dearlp  at  t'fic  (Common  Eata,  tf}e  Spiritual  |3>crfoii  toula  not  claini 
bis"  ©ifegarge  bp  25uI3,  Composition  oj<©jdci*;  but  ge  muff  plcao  it  ftutij 
gig  *B:ouu&  ana  ftenfon  I'pmnllp:  23ut  gis '  ©ifcgarge  bp  $:c!"cription  &aS 
nllotoed  girn  taitgout  anp  otycr  deafen,  becaufe  ge  isjas"  a  $erfon  capable  of 
fucb  ©ifcbargc.  3ino  ftftge  <£>?iginai  tsa.s'  probable,  ana  tgcrefojc  the  $?e*  z  Cr 
feciption  v»as  ailotuca  gim  as  in  ot'tjee  Cafrg  immemorial,  lagereof  tgc  <£>ji* 
ginal  cannot  be  fouuo,  butiS  cber  pjcfumra  juft. 

$otU  arcmpo:oi  pcrfons,  (not  to  fpeah  of  tbe  &ing,  togscg  taas  a  fpecial  ARt-4°- 
Cafe,22  Affifes)  "tjao  t&JO  ©iHapS  to  obtain  aritgeS,  oj  to  bifdjargc  ^itijes ;  tge 
firff  teas  bp  43:ant  of  tlje  parfon,  Patron.,  o>  <0?Dinacp  ;  tge  otger  tOa.s?  bp  * Co-  ++• a-  +♦■ b- 
a  ^Jicfcriptionj  but  rbat  teas"  cber,  not  prsfcriptio  fimplex,  but  compofita,  not 
a  p?cfeription  fingfe,  but  compoundcD,  differing  from  tf)e  Cafe  of  tgc.^>piri;  -Co-4J ■»• 
tual  ^rrfons.    SUnb  fo  tS  Piggot's  and  Heron's  €i\(c. 

5tnD  fo  art  tgc  common  CafcS  toncre  S^cn  gabc  tge  '"©ifebarge  of  €itf}rs"  in  Ant.  3s.  z  o>.4+.a. 
ftind,  bp  paping  Compofition  fo?  tgem  in  fiftoncp  o;  Sand  0?  ^rufson,  Ijdd  oj  ^""S 75;a* 
enjopeb  bp  patfoiu  ana  Bicars  in  Sicu  of  tljcm,  8  E.  4.  F.  N.  B.  &c 

25ut  notu  ,j2ote  a  (rcange  Anomalum  in  ttjijef  Cafe,  €itgcs"  Differing  from  all 
0 tgc r  Cafes  in  Eaixu 

$02  tohcreag  p.'cfcription  anb  SBntirjuitpof  <£imc  fortifies  nilotbcr  titles, 
anb  fiippofctb  tgc  befi  beginning  tgat  Hatn  can  gibe  tljem  :  %n  U)i$  Cafe  it 
taojHS  dean  rontrarp.  ifo?  toTjcrrao  a  >©:ant  of  a  ^aifon,  ^atroiij  and  €>p 
binarp  i^  goob  of  itfelf  tait'fjout  any  JJccomprncc  0;  "ConftOfration,  tai)cu  it 
runs'  out  to  $?efcriptian,  it  DicS  and  perifW ;  iwgereof  no  otger  fJcafon 
i^  giben,  but  t§at  our  ^aoh.sf  Cap,  t'fjat  a  20 ah  map  p?e frribe  in  Modo  deci-  1  c.  ++-  b.  ,3.  ,6. 
mandi,  But  hot  in non  decimando:  ^InD  t§i$  10  in  Favorem  Ecdlefo,  U'tt  Sap*  Da'-6-b-  Accord. 
men  ffioulb  ^poil  tlje  €'fjure|). 

25u't  S'&N  itt'nfte  anotfjer  {tcafon  not  Diffonant  from  lata. 

€oerc  are  ^efumption.sl  of  lata  fo  biolent,  a.o  rliougp  t'fjep  be  falfr,  a  S^an 
ffioulo  not  be  reccibco  to  aPrr  agaiufl  tgem  a;$  in  a  Precipe.  Cfje  tenant 
plcaocb  gimfclf  Villain  to  T.  S.ana  tgat  rc  batfj  notfjing  but  tjiiS  0il!atnage  j 
tije  ©emonoant  oaO  na  ilrp!p  igougg  it  tUcre  falfe ;  but  ftis  i^nt  mtzf!  nceos 
abate  till  tge  Statute  27  E.  3.  bio  aomit  tge  Countcrplea  :  Mantel's  Cafe  & 
16  H.  7.  £0  in  Uicplebin,  if  upon  2UPouj:p  tyc  €enant  Difdaintjtf,  gc  u^all 
fiabc  g'ubgment,  tgong'9  it  be  falfe  •  fo?  tgs  lato  bdtebes"  tgat  tgcfc  ^)ars 
ties  toiH  not  Do  tijcmfclPcS  Strong  in  fo  fjig'tj  a  degree. 

€!f)e  like  ficafon  mobcc?  in  djis  "Cafe:  Cue  Eatu  pjcfunieS  btolentlp  djat  a 
Eap^uan  cannot  be  abfolutclp  aifcdargcb  of  Zitfyg  t  3finb  tfjcrcfo?c  mill  not 
alloia  a  $;efcription  of  fucg  ©ifcljarge,  golOing  it  mo:e  reafonabfe  tfjat 
fome  one  fl^nn  ujoulO  fu*fct  a  9©ifd)ief  to  lore  fucfj  a  ^iPilege,  being  fo  im* 
pjobable  ana  of  fo  Qangerousf  Confequcnce,  tfian  fo?  gis'  particular  to  abmtt 
a  .spoil  of  djc  (flfjurt'fj,  anb  a  ©reap  of  Religion,  acco?bing  to  tlje  i^ufc^ 
Omne Magnum  exempiumaliquidhabetcx  iniquo^quod  publica  utilitace  compenfarur. 

,©0,  trjoug!)  pou  fljnli  be  alfotoeb  pour  ©ifefjarge  bp  «J3;aut,  vufjen  it  ap» 
pearSj  pet  tU^rn  it  appear^  not,  ftabitur  prefumpcioni  donee  probetur  in  concra- 
rium. 

|5ota  trje  Common  Eato,  as"  toucbing  t|jc  nifcgargc  of  €itbcs*i  anb  tf?c 
f  ouns  of  ^leabing  of  it  fianbing  tljus.  €i)c  nrrt  dUucfiioii  is  togatCgangc 
tge  Statute  of  31  H.  8.  of  &?onaircrics"  patg  maoe  in  tgat  23djalf. 

3Cnb  S  am  of  (©pinion  tgat  it  gatg  mabc  rtoo  main  CljangcS. 

€§e  fried,  <£gat  it  gntfi  bp  f  o?ec  of  tbe  Claufc  of  ©ifcharge  p?efcrbcB  anb  *  Cr.  yW  Dy.w. 
contimieb  certain  ©ifcrjarges  that  mere  brfo;c  the  Statute,  tgat  is  bp  Bull,  li^'jCuij*  ° 
Compofition,  anb  <0;&fr,  auD  ronbepeb  tijrm  obcr  to  tfje  fttng  aito  Eap^ers 
rons,mhicg  elfe  tooulD  gape  Panifbeb  anb  Diffolbcb  voitg  tge  Spiritual  25obir-9i 
rgemrdbes  toflfrrunto  tgep  teerc  annereb. 

Q  q  €gc 


J. 
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i.i  co.4o.b.  <&fyc  mtlig,  ^^at  it  ft  art}  creates  and  maae  one  ncm  ©ifeftarge,  tolud} 

toa$  net  before  at  t&c  (Gammon  'Sato,  tf)at  ijS.rtjc  Unitp  of  tjjc  paffcftoii  of 

tijc  ^Darfonagc  anb  tijc  Sana  titrable  in  one  ipanb. 
Poft    9  *  ^nQ  ti)i£  mag  long  eonttaocrteb,  ano  110U)  ig  a  rcccibcb  (©pinion,  &p  f§e 

©c't crnunatron  of  tb?  Hsing'0  <Sourt0  to  Be  de  Lege,  a  35-ifcfiarge  Unthin  tlje 

ffiScaning  of  tlje  Sato,  a*$  tin  ^Mmg  fan  tfjat  3Hrtidr£  are  inabe  de  Fide  bp 

t£c  ^Determination  of  tltc  Cljutclj* 
23ut  in  tljisf  Cafe  of  Hnitp,  four  €ning0  ore  to  Be  obferbco. 
j.  f  irfl3  €bat  it  is?  no  ©ifciiarge  of  €itljc0,  but  (ag  it  10  tori!  obferbeb)  at 

4Le.+7.  pi.iif       &tCeljavgc  of  t£e  ^opnunt  of  ^irSjes? ;  anb  rtjercfo?c  if  it  be  pleabcb  bn  map 
,-iGo.  i4.bvApte-4+:-  cf  gjsfdjarge  grnerallp,  ano  tlje  Slurp  Snb  nothing  but  a  perpetual  8nirp} 

it  i0  fauna  ogainjl  tlje  §3>Icaber,  ano  fo  nmcf)  i$  agrecb  in  Priddle  ano  Naps 

per's  Cafe. 


t  ijSf  na  ©ifdjorgc  crrept  it  6c  bp  ^:cfeription. 


11  Co.  14.  b. 


^|f  it  be  perpetual,  pa  it  it  be  aUcbgcb  tijat  trie  Abbot,  0?  f}i£  farmer  paib 
<&ttQ;0,  rtjat  botii  beftcop  tbc  prescription,  becanfe  tljat  p?obe0  tlmt  tftere 
toasf  no  veal  ©ifc&arge,  but  a  J}on=papuient  bp  Unitp  onlp:  get  an  \hritp  bp 
3P?rfcriptian  i£  goob  prima  facie,  but  not  of  it  felt,  but  in  €ontemplation"of  n 
perfect  ©ifenorgc,  f&at  lb  all  be  fuppofeb,  though,  it  cannot  be  i'ouuD  foj  rtjc 
^nfinitenc'Ctf  anb  ^jmpoiubilitp  of  .©carrb  of  €fting0  beponti  fli#emo?p. 
.4.  Saftlp,  €fjoufiij  Hniip  perpetual  be  aHomcb,  pet  it  i0  not  tocll  pfcaacb  Bjfa 

iCo.48.a.  iiCo.10.3.  tew  poll  abb  t'Cjett  racione  inde  tfjcp  fjeib  o ifc barge D  of  jSapmcnt  of  €it&e0 
<Sf  me'out  0?  25#mD  ;  fa?  tijougtj  tije  Unitp  (Sail  be  irabeefco,  anb  not  ifeat  Con* 
dnfion  02  Ccnfcqnent,  per  tfjat 'ConcluQon  firetfj  it  to  t&e  Statute,  ana  an* 
frorrj?  t§c  real  anb  perfect  ©ifdjarge  tfjat  M  picfumeo  unset  iifje  ttnitp,  to 
t&Mili  tbc  Hmrp  it  felf  i0  but  augnuntatibe :  'But  pet  5j  am  of  (©piiuon,  it 
igftnt  a  fault  infoenn,  tar,ici)  toill  be  cureb  bp  a  ©erDicc  o?  general  ©emur# 
rer. 

€§i^  ©ifebarge  6p  Unitp  being  tfjc  OnTp  ©ifcSarge  t&at  10  crcatcb  an& 
mabe  of  ueta  bp  t'fjis* Statute,  all  otber  ©ifdjarges'  arc  not  ctljectUap^  pjea 
feroes  but  bp  tfjele  SRatoiD^,  ['<£I}at  tfte  Ijmg^  bi^  ^cir^  anb  ^uece)Toj^,  a'nb 
fuel}  ^Dfxl'onjj  tjjeir  Jpeirjf  anb  ^iTsgn0,taijierj  ffcall  IjjaPc  ana  Oolatljcm  attoite 
iiig  to  tfjeir  €ilatr0  anb  €ttlc^,  be  bifcljargrb  anb  acquittcb  of  #apmcnt  of 
(Sitfag,  a?  frrclp,  anb  in  as?  large  anb  ample  manner  a&  tlje  faib  Abbot  Ijab 
oj  lielb  tlie  fame  at  tlje  ©op  of  tlje  ^iffolution  of  rlje  fame*] 

&a  firfiit  isf  plain,  €f)tit*tS)J0  Claufc  QiMtg  neitljcr  nrm  ^ifcfjacge<?  no?  en* 
large*  ttjc  o3b,  but  continued  anb  bounbfif  tbem  teiit|)in  tf)e  Smsi:.0  of  tljofc 
tfjat  laicre  cujopcb  bntljc  Abboc  botl)  bptaaojb  ana  gleaning  acecjaing  to  tbc 
€\\(tS,  Tot,  tanta,  &c  f  02  tbotigf)  Hnitp  (&0  batb  been  faibj  be  nom  ufe & 
fo2  a  ©ifcljarge,  pet  it  is  not  fo  fo?  it  fdf,  but  fo?  a  mo?c  perfect,  bJbiclj  i$ 
pjefumeb  tiionsb  it  appear^  not. 
s|J.o,ulj  tt>i&  being  tl)e  ^ubfiaiue  anb  25obp  of  tbi0  Claufe  «i  Ko?0  anb 
leaning,  it  i0  Urange  iffljoulb  be  inabrb,  t&at  out  of  tgts'  Claufe  map  be 
b?aton  a  Conceipt  of  a  Sibertp  giben  to  t§e  ^ojTcfib?^  of  %bbcy  Hcintsg,  ra 
picab  t!jcir  CDiftljarge^  in  orljet  f  02in,  anb  taitlj  nioje^etteralitp  anb  f  aoouc 
t&an  tijc5libbot0  t&cmfribc$  Ijab  in  tljofe  €afe0;  3£gain|t  ittijic^  tlje  ilcafon.0 
arc  man  p. 

1.  jFirjt,  'Zlyz  Waiti  U  erp:can  touching  t»)e  labiiig  anb  r)of&ing  of  tfjem, 
not  a  Couti)  no?  a  Glance  of  tlje  ^leabing  of  tijcm,  ruijicn  i$  meerlp  Hetero- 
ge'rieiim. 

2.  j&cc onMp,  5If  t-iefc  ®Io?b0  IfeouIJj  be  crrnioro  to  ^leabing,  it  tooulb  turn 
erpjcfip  ogainii  tlirm  ;  fo?  tben  it  tint  ft  be  unberfcoob,  t|)at  U)£V  fljalJ  ba'je  tlje 
15nufn  of  ^leabing,  in  ag  large  anb  ample  manner  00  ike  Wj'oatg  fyai>. 
WZifyul)  implie.3'  a  J^cgatitee,  tljatit  ftjall  be  in  no  ctijer  uo.2  larger  fanner  ; 
fo?  tte  Bale  io,  ^>iat  3Sffirmati'oe0  in  ^tatute.0,  tf)at  introauce  nrta  3labJ.sa 
bo  implp  a  ^cgatil'e  of  all  ttjot  i.0  not  in  tlje  ^utteieb). 

A,ltei>...  Sttb  rtjerefoje  in  Amy  Townfend's  €aff,   Piow.  ii?.  it  is  nbjubgeb,  ag  it 

Co.  l.  n8.b.  |?nt|j  been  fuicc,  tljat  toj)cre  one  cameg  to  a  ^atji'-iVoii  bp  an  Wk  out  of  a  j&taic 

Bi^contimu'b,  (0  tbat  tf?c  €:Urp  toao  not  lalnful  totije  Ceftui  que  Vic,  (uti}  a 
$aftfWtoityiifUk  no  0i-mittcr.  beeaufe  c'*e  ^tatui'c  appointjo  tfjc  ^Uifeajon  in 
t&efame  fanner  ana  -jpcjin  (tuljicE}  impo:t£  a  ^cgaiibe,  anb  no  oiljecj  a| 
are  in  U  'ev '  •  . 

1  &* 
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£>o  tt)c  Statute  Weftm.  2.  appcmttf  tfjat  t||e  ©cmandant  in  Quoad  eidefor-  »Co.6i.b. 
ceat  map  doucl)  ac  fi  effer  tenens;  if  in  Cftc  firfi  Action  he  could  not  )joucI)  ag  if 
it  mete  a  Scire  fac.  ttjen  cannot  jjc  boitcb  in  the  Quoad  ei  deforceat,  {icing  de- 
mandant, 14  H.  7.  18. 

Ctncdlp,  if  pou  fljall  admit  this?  €rpofttion  upon  tfjijsf  Caufe,  pou  mull  5. 

admit  i:  alfo  upon  the  25odp  of  rlieHato,  upon  tj)e  like  TOojdg,  toijich  ace 
thus:  €t}c  fcing  u)all  babe  ano  bold,  to  Him,  5i^  ^eirjgf  and  &uete(jb:0,  all 
Sr^oitaftcctCiar,  and  ail  t&cir  Sands,  €cncment^  fonts',  ano  in  ass  large  and 
ample  manner  ag  the  3tbuot£  bad  ttje  fame,  at  the  Cime  of  the  ©iftolution ; 
^>o  then  it  (ball  futfice  to  plead,  that  the  ^fib&ot  toag  feifed  of  a  ftent^cjjarge 
out  of  mp  Sand  at  tfte  Cim  r  of  the  ©iffolution,  if.  toitbout  fljetoing  aim 
other  OTit'le.  3Cnbfoof  other  ^tatutCjs;  ano  tbi£  hind  of  pleading  bath  tffc 
fame  f^etence  of  Sote  of  Writings?,  of  ^anr^  of  ftents,  iJeberfioiii?,  ano 
the  Iifte.  anO  3,'nfinitcncfjS  of  ^carclj,  anb  mo;e  ttsan  the  Cafe  of  Bulls  ano  the 
Iifee. 

4.  €&i£  f  o?m  of  pleading  that  lies?  fo  open  anb  obbiong  iu  VBo:bg  of  r^e  4- 

Statute,  ano  toas?  fo  eafp  ano  pleating  to  them  that  fought  ©tfeharge,  toaa: 
neber  to  tfyig  &ap  amongff  fo  manp  bufp  ffliiub  cdrc  offered  in  anp  autben* 
ticft  pleading,  muctj  lef<3  reccibfb  tfte  leaft  SMfotoance,  hv  the  Opinion  of 
anp  learned  0?  grabe  $Bcn,  but  tbe  contracp  bp  the  specification  of  tbe  ©if* 
charge^,  crcrpt  in  tne  Cafe  of  ^efcription  :  Stnd  pet  in  the  Cafe  of  Unitp^ 
tijougb  it  be  bp  $?«fcription,  it  ig  alfo  fpecified. 

?.  Saftlp,  <3Tbi£  tocre  to  take  a  Statute  contrarp  to  the  Common  Sato,  5, 

tobtcft  trufied  not  Sapmcn  toitb  their  fp.2efcripti0n.sf;  and'  pet  npiD  pou  toiil 
tru|t  tl)em  toithout  jpjefctiption,  toitb  that  tbat  biionge?  to  tbe  Court  to 
judge.  2Bnd  thid?  x^  ag.»inU  a  main  ftule  in  e jrpounding  £>tmiteg3  cfpeci* 
allp  in  Odiofis. 

£>o  no  2@an  but  can  fee  toftat  3Ebfutditic£  toould  folloto  bp  admitting  a 
Change  of  regular  jfojms?  of  pleading  to  bulgac  Sprccb,  ufed  iu  %<tg  of 
parliament,  to  ejcp?efef  tbeSi^caning  tohicb  are  ebrrp  ©ap  bn  tlye  Siudgcg, 
attended,  rettraincd,  and  changed,  according  to  a  better  itule  of  j&eafon  and 
Suftitt  than  tlje  iBo;d^  bear.  31nd  if  the  i©o?d  rule  not  in  £ubflraiicf,mucblcfe 
in  tlje  fornix  of  pleading,  \33^ic^  10  tbe  3Urt  of  Sato,  aaf  batb  been  faid  s 
and  tbi£  decedent  of  "JcfcsuJaritp  of  pleading  i0  &g  ill  in  Confeguence 
ag  t|)e  ^incipal. 

i&o  tbe  Stature  of  4  H.  4.  of  l^erefp  Brfo?e?mention'd,  toajtf  not  pleaded  ag  'tl 

tfte  Statute  toent  in  General,  buttbeH^crefp  fprciaHp  afltgncd. 

^oto  tabe  tbe  Statute  54  H  8.  cap.  20  tb^t  piodideisi,  €!bat  if  tbe  tenant  2. 

in^ailof  tbe  ©ift  find  ^;gdi(Ton  ot  tbe  Siins,  fufer  a  Common  fiecoderp,  loCo-^-^ 
tye  flcderfion  02  {Jcmainder  tben  being  in  the  fling,  rbatfucb  Hecoberp  fball 
not  bind  ttfe  Ifchg  in  €aif,  but  that  tbcp  map  enter  after  the  3^-atb  of  t^t 
(«Ecnant  in  €ail:  ilDUl  anp  <a?an  fap  tbat  the  ^eic  map  plead,  tbat  bi^  2Hn* 
cefhJ2£  to^re  Cenant  in  €ail  of  tne  &iiig'£  ^o'uifion.and^eberaono?  Remain* 
der  in  tbe  Croton,  tobrn  ije  fujfered  tbt  fiecodevp. 

,©o  in  tbe  Cafe  of  u  H.7.  cap.  20.  if  anp  COoniati  (being  Ccnant  in  Cail  3. 

of  tfje  45ift  of  anp  the  Mnt£$o&  of  tbe  ^u^'band)  difcontinued,  toe  fame  Anr  . 
iball  be  boid,  and  rbut  it  ffiall  be  latofnl  to  tt^e  perfon  totohom  tqz  ^ntereft  pio.'+iVa.b. 
after  tl)c  ©eatb  of  tbe  Iranian  ajall  appertain  to  enter:  Will  anp  Sl^an  fap 
that  it  tocre  iDell  plcadfd  in  t&rfe  (Mo:DjJ,  toitbout  fbetotng  bob)  tbe  ^tate 
greto,  oj  bob)  tfjc  ©ifcontinuancc  toatf  made?  %\ia  \>:t  ge  t^at  ig  to  t&ne 
tbe  benefit,  map  be  a  granger  to  tbe  Conbepance,  ag  upon  a  Cobenant  to 
raife  tbe  We. 

^0  upon  the  Statute  32  H.  8.  of  Conditions?,  trjcfc  arc  no  ^ifebiefsf  to  tfye  4- 

3£ifcbarge£  that  tocre  brfo?e  €ime  out  of  a^emo^p  of  all  £0^ :  f  a:  tbcp 
muff  be  maintained  and  plradcd  bn  ^efeciption,  cben  Unitu  it  felf  map  be 
fo.  $citbec  ig  trjc  re  anp  2T9  if  chief  in  <6ffctt  to  tbofe  ©ifebarge^,  tobicb  tocre 
created  fince  Q9emo?p,  if  tben  be  true,  and  the  <23>nginal  unhnoton;  fo?  tbcp 
map  be  botb  fuppoftd  and  pleaded  bp  ^?efcription :  f  0;  tt)ev  bad  tbeir  <&$* 
feet  of  ©ifchargc,  and  the  $>:cffrtptiOii  cannot  be  impeached,  but  bp  (bettj* 
ing  a  late  Original  of  furb  ©ifchargc,  toi)ich  if  the  3Hdberfarp  can  Ojcto,  tbe 
5^artp  himfelf  map  much  better :  £3  thru  there  remain^  no  prejudice  but  in 
one  cafe,  tohcrc  there  can  be  no  rcafonablc  ^efttmpticn  cf  a  lamful  ©if* 
ctj.irgt,  tol)Kh  ij»  tobcrc  tijerc  cannot  pombilp  be  a  ©ifcljargc  bp  ^efcrtpti* 

Qq  2.  on: 


Slade  v&rf. 
?oo  Drake. 


t'oit5  tpt  irf,  terete  ritger  :%  Abbep  ton?  founbeb,  0?  tlje  Sanbs  purrfja* 
frb  co  tfje  Abbep  Since  S$rmo}p,$  in  totjic§  Cafe  to  p?efume  a  ©ifchargc  ebctt 
tij  tfifc  laii  CtmcS,  fcabere  tijere  is  iio  Appearance  of  it,  10  ag  nusclj  a£  to 
fap,  all  Abbcps  habe  ©ifrfjargesf  fo?  all  tljcir  Haubs",  tuhich  map-be  extend 
ia  eben  to  <G>ittti&  tljat  gab  ©ifchatgeS  tljcrebp  fo?  tljcir  oton  S^amuance; 
fo?  the?  migl)t  alfo  obtain  bp  2Bull  0?  otljcrjcatfe,  general  anb  abfeiute  ©ifr 
cljargcS;  anb  thitf  map  be  eoncfubeb,  tgat  if  ifiij*  f  02m  of  PeaDing  be  once 
treeibeb,  pou  ffjai'l  babe  all  others  left,  anb  tijirf  onlp  ufcoi  tobieh  i^  one 
fif  the  meigljiiefl  fteaftutf  tljat  maKcgr  me  erpicbe  it,  confibering  tlje  bufp 
lllffiiitjf,  that  liabe  ufeb  all  9S$ranS  to  totn  ©ifcfiorgcS  anb  f  o?msof3Bleabing; 
-  to  that  puruofe,  anb  vct  neber  too&  23olbnefs  to  offer  thijg  j  anb  taljat  neeS* 
rb  all  the  labour  about  Unity  bp  f^efcription,  0?  tiutpout  $;efmptioh,  if 
thep  might  babe  pleabcb  ©sfcfiatgeSat  tljeCime  of  the  <&iflbiiirioiK  jpo?  it 
ijsf  eafp  to  plobe  a  $011  papment,  bp  Reafon  of  an  Hnitp  fo?  anp  €imc.,  anb 
iSonpapment  is  tfjf  common  oEbibence fo;  tlje :P?oof  of  a ©ifcljai'ge ftifficicnt, 
toljici)  map  be  pjobcb  taben  a  perpetual  Itnitp  cannot  be. 

©ifcljarge  in  Abbots  mufi  note  be  p?obcb  a  pofteriori,  fo?no  2$an  libing 
can  note  fpeab  to  tlje  €imc  of  Abbots?.  As  to  tlje  Cafe  of  Wimbifh  an& 
Talboyes,  it  is  no  Aiithojitp;  fo?  the  3iubgeS  are  oiMmti  ttoo  to  tuio.  &e, 
conblp,  jBotlj  parties  pleabcb  t|»eir,  viz.  Covin  anb  deceit  mere  Scatter  of 

fart*  ■  •  ' 

Anb  as  to  tlje  Cafe  of  Strata  Marcella;  tbat  is  no  Attthorttp  at  all ;  fo?  no 

Subgc  fpc-aftrf  a  ®2Ho?b  to  tljat  $oint,anb  tlje  3[ubgmcnt  paffetlj  againff  bim 

that  pkabeb  fo.    ©at  tljat  inbeeb  toaS  upon  another  ilcafon  anb  $oint. 

1  Anb  ag  to  Coke's  €>pinion  in  thi£  Cafe  of  tlje  13iftop  of  Canterbury,  lib,  2. 48. 

1C0.j41.11C0.14t>.  3iahf£acr,  firlf,  €hattlje  Opinion  niafccs  notat  all  to  tlje3;ubgmentof  tlje 

Cafe,  to  fap  that  bn  tlje Statute  31.  fuch  a  ©ifcljarge  map  be  pleabcb. 
1.  IScrtit  10  no  i>art  of  tbeitefolution  of  tbe  Court,  but  an  Abbition  of  fji^ef 

oton,  anb  tljar  fubben  anb  interpofeb. 

3.  €ljirblp,  3Ititf  fo  impcrfectlp  let  ootuiij  tljat  tbc  JB?io?5  $c.  fo  it  map  fie 
t&cf?io?  aubS'tjJiP?fDfccfTo?#.  . 

4.  Anb  t fiat  fUCh  an  Alleaatton  t£  commonlp  ufeb  in  ^ofitbitton.iSf,  fetfitctj  ar^ 
m^s  plainlp,  tljat  citftcr  §e  mifioob  tftc  p?acticc,  02  the  2Doob  miftooft  fiim, 
inbict)  %  ratfirr  brliebr,  tofiicb  10  mabc  tlje  <ffi20iuiD  of  Uijsf  #pinion  :  f  o? 
tljcre  is  no  AutijenticK  ^iecebent,  muclj  Icte  Sjubgmcnto?  grabe  opinion  ta 
that  ©urpofe*  ,.        ^    ,     .  ,      -      . 

Si  Anb  again,  tbat  Cafe  of  Winchefter,  in  file  fame  23ook,  fol.44.  6etng  botlj 

38  Elizabeth, Pridley's  Cafe,  coming  after  10  Jac.  in  5t*f  n  25oob,  fol.  14.  b.  Jje 
mabc^tljefe<auellion^  €fjat  if  an  Abbep  fjabe  been  Cime  out  of  3rf)inb,  anb 
an  App:op2iation  ftnee,  pet  tfjep  map  pjercribe  in  a  general  ^ifegarge  •  fo? 
tgat  map  be,  tfiougb  a  Snttp  come  after.  23ut  faith  §c,  ff  tlje  Abbep  it  frlf 
lucre  founbeb  fmce  fl©cmo2p,  then  fie  cannot  p?cfcnbe  at  all  in  tfje  general 
^ifcgarge,  anb  fo  lcabc£  it  a^  a  Cafe  befpecate,  tagcre  tbe  Abbep  ma£ 
founbeb  Gnce  S@emo?p,  tGhic§  pet  fie  migi)r  cafrlp  babe  reliebeb,  if  fte  might 
pleab  a  ©ifdjarge,  €sme  of  tt\e  ©iffolunon,  tatt!)aut  ujctaing  §0%  fcffjicft 
11  Co.  iy.a.  j^ eit'fjer  a  Retraction  0?  an  applanation  of  tjis  former  Report. 

|SobJ  to  tfiat  tubicfj  toasi  toel!  mobeb  anb  objeneb  bp  mp  53^otfser  Hutton, 
<8Cnat  t|e  plaintiff  8at§  not  taell  conbepeb  ftimftlf  to  tlje  Sanb  cbargcb  teitft. 
(&it$t0;  Slijnlb,  ti)at  tfje  ©cfenbant,  nattaithffanbing  tiiat  ©efect,  cannot 
upon  tl)e  tabole  fl©atter  babe  a  Confutation,  if  the  ©ifcharge  hab  Been  UJell 
pleabcb :  f  02  tge  €itlc  of  t;ie  3£anb  i&  not  in  <©neftson,  but  together  tfje 
Sanb  be  bifefiatgeb  0?  no,  tofiich  anp  s^an  tbatitf  cnltacrabtefoj  t^e  €itlje>sf, 
map  pleab  tolfetljer  be  babe  goob  tJTitle  to  tfje  Sanb  oc  no  j  Anb  fince  the  §0ers 
fon  in  tfyig  Cafe  "ft  at!)  fneb  fiim  fo?  tfie  €itDe,  be  f?atf>  enabled  bim  to  maKe 
\}\0  defence,  citb'cr  "bv  plea  of  ©ifcfiarge  in  tfic  <*BcrlefrallicaI  o2ourt,  inhere 
benceb£  no€itlc,  0?  bp  ^?o^ifiition  to  tfje  fame  Effect  in  the  &ing'£  Court 
tbfiirb  10  in  Hiru  of  it   anb  fuppofeth  tfjat  lie  offercb  fiisi  ]£Ira- tberr. 

Anb  this  10  regularlp  true,  tljat  if  tlje  p:of>ibiticn  be .£ aulip,pet  the  ^e= 
frnbant  uiallnebei|abc  a  Confuftatton,  if  it  appear  to  t&e  Court  tfjat  tge 
iCrTes.  Suit  in  tfje  «ficdf Coflical  Court  teas  not  mcll  founbeb,  as  it  U^as  there  gear*, 

3  &.  766,  s.?.         tiiougb  lie  mig^t  babe  bab  a  <^uit  in  another  Scanner, 

Dy.  170.  -'      »J  •>  »J  ^|n& 


Gawdy  verf.  Bifhop  of  ? 
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3£nB  therefore  M.  i  &  2  EHz.  Dyer  170.  one  fueb  fo?  €pt§e;co?n  on  60  3gcrc£ 
of  *2B?ouub;  t|V  t© eft alrant  in  itf.3  £>?oh,ibitian  lata,  tfsat  all  toag  barren 

.rti.-,,..^'    «v»f«   n.ttft  tin   ZTtfhoS     VtTfcprrnnnri  Q'ATiii*    "mnti    tnbcn      atih    the    ^TlnrTI   Ant.  Iif,  192.    ;  Co, 

atfirfi  a  Consultation  ougtvtto  be  aBiarbcb  fa?  tlpatgDart;  but  pet  upon  bet* 
tcr  3£abifcmcnt,  tVjep  rcroibeS  t'i}ccantratp:  fo:  he  gaa  no  t&igfyt  to  purfue 
fjis  .5>uit  fo?  <£o?n ;  aiiD  bp  tlje  fame  ikafon,  if  .tlje  Hanb  be  oifc'ijargeb,  he 
ougfit  not  to  rile  ft?  tf)e  Cithe^of  it  anp  mo?c,  tuhetger  Ije  gatg  Citle  to  tf)e 
Saab  0?  no. 

•  3i'i)ol6  tge declaration  groflpfaultp  in  another  $oint,  tfjat  fjc  fjatg  laits 
no  n£|iate  of  tfjc  ©tfcljargc  of  Citljes;  fa?  tje  ijatf)  not' fail)  that  Gill  tfie  Mb* 
botblas  fcifeb  tit  gisi  ©cmefne,  as  of  fee  bifrfjargcb  of  SitftcS,  but  tjatt} 
mabc  it  t\»o  £mtcnccs,  tfjat  Ije  toas  fcifeb  of  the  2laub  in  jfee,  at  tge  Cime 
af  t'fjc  ©iffolution  BifrfjargeD  of  €ttf)cs,  tagicTj  map  be  true,  if  it  toece  but 
fo:  tgat  fear  bp  <i3:ant  of  ^arfou,  patron,  02  #2biiurp. 

€b,e  feconb  great  <£mcftion  is,TOI}ctt)cr  tfjc^emasibant  in  tTjisf  Cafeoug§t 
togaoc  bemuteeb  efpcciallp;  fo?  tfje  plaintiff  Ijatlj  laib,  tfjat  tjjeSanb  taa^ 
bifctjargeb;  ia^ieb  tfe  ©efenbant  bp  §10  demurrer  map  harjc  feemeb  to  Sane 
eonfeffeb. 

^ut-Jam  of  clear  Opinion,  tgat  tfje  general  demurrer  nottoitgffanbing, 
tfje  ©efenbant  map  fiiU  take  3Hbbantagc  of  tge  fault. 

€§e  Offilo?BS  of  tlje  Statute  are,  €gat  t'tje  3!ubge^  ffiall  pjoceeb,  anb  gibe  Mich.iijacUnt.5fj, 
"3!ubgmcnt  acco;bing  a$  to  rlje  berp  iSiggt  of  tlje  Caufc  ana  Scatter  in  lata  Dcvon-  Anc.  235.1. 
ujaU  appear  unto  tgem  :  g>o  flight  is  as  no  fiight,  if  it  appear  not  to  tfje 
(JTourt,  as  "Die  p?abcb  in  the  Cafe  of  Heard  ana  Baskerveile,  that"  not  uVbling 
of  a  ©ecb,  0?  not  p:o&ucing  tfjf  Setters  Cefiamentarp,  a?  of  JfiDmiuifrratt* 
on,  o?  notlaping  a  place  of  Vifne,  ig  not  rcinebicb  bp  General  ©cmurrer<, 

(  380  )         Gawdy  verf.  the  Bifhop  of  Canterbury  &  alios.  ^anim^d. 

Hill.  17  Jac  Rot.  1840. 

S%&  Henry  Gawdy  Sinigfit,  b:oug|it  a  Quare  Impedit  againfftfie  3&rc!jbi*  g£[£«|. 
ft)op  Of  Canterbury,  M>it  William  Bird  fJlligfjt,  anb  Humphrey  Rone  Clcrn,  Vaugh?'i3. 
nnb  betlarcb  itfjat  Richard  Southwell  bJaS  feilcO  of  the  tft^ano?  Of  Popenho 
alias  Walfoken  Popenho,  to  tOftiefj  t^e  ^a\30tt)fon  Of  the  €§urcf)  jjjb  appertain 
in  fee,  nab  p^cfentcb  William  Mafters  t§c  €iern,  togo  tuajS  infiitutea  anb  in* 
bucteb,  ^c.  anD  fo  feifeb  15-  Jac.  24  Elizabeth  fo:  ^oncp,  bib  bargain  anb  fell 
tf)e  Sl^ano?  ad  quod,  &c.  to  Thomas  Barow  in  fee;  anb  Barow  being  feifeb,  t'fje 
Cgurcf)  became  ^oib  bptne^cath  of  tl)e  faia  Mafters,  2  Feb.  1  j-88.  ana  re^ 
maineb  boib  bp  18  S^antfjrf,  bJ^ereupon  (©uecn  Elizabeth  in  ©efault  of  ^Bas 
tron,  ^atnarp  anb  Metropolitan,  biapjtfentbp  Eapfc  Francis  Snell ;  trj£)<j 
taa&  thereupon  aDmttteb,  infiitutcb  anb  inauotca  5  ana  aftertbarasf  Barow 
Dia  fo?  S©onep  bargain  ana  fell  the  Sl^ano:  ad  que,  &c.  to  Richard  Catlyn  anb 
Dy ones  |)i0  Mife.  anb  the  i^cirsf  of  Catlyn,  tufjo  tgereof  enfeoffca  <&ic  Hen- 
ry Gawdy  t!)e  $!aintiiT,  12  Oftober,  %%  Elizabeth,  ana  he.  fo  feifeb,  tlje 
C^urcfj  become  tooia  bp  tTje  ©eatl)  of  Snell,  ana  fa  remain^  baib,  anb 
fc  it  belongs  to  tfjc  plaintiff  to  p2cfenr,  %c.  €he  5fircf)biu)op  claims 
nothing  but  as  <©:binarp,  fede  vacante  of  t^e  25ifhop  of  Norwich,  ana  be* 
niauD.s  Si^g^f'1^  if  upon  fpecial  ©iffurbanee,  $c.  £>it  William  Bird 
pltabiBf  nedjfturba  pas.  Humphrey  Rone  p!caas,3Tfjat  he  ig  Marfan  impcrfOnee 
of  the  ^?cfentation  of  treliing.  anb  faitr),  'Cfjat  long  befa:e  Southwell  gab 
anp  ahing  in  tfjc  ^ancj  ad  quod,  <£3ucen  Elizabeth  bJas  feifeb  in  fee,  a$  in 
<02Ofs,  of  the  3iIDtootufon  of  ttjc  fatb  Church  in  aiggt  of  h>r  CrotOn  of  England: 
Sllnbfhe  fo  fcifeb  pjcfenteb  ti)e  fatb  Francis  Snell  ro  tfje  €h«regthen  boib  tulja 
tna^  thereupon  abmtttrb,  inffituteB  nna  inauctca,  ana  that  tge  vSttreri 
bira  fcifca  of  the  3ibbotOfon,  Mpch  befcenbeb  to  the  Jiing,  tuho  being  fcifea, 
tfje  Church,  became  both  bp  the  ^catfj  of  Snell  -,  anb  thereupon  (tl;e  fiiug,  4 
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Decemb.  An  16.  pjcfentcd  the  defendant,  mho  thereupon  tala£  admitted,  ins 
limited  and  inducted*  and  pet  ig  incumbent  there,  abfque  hoc  quod  advocatio 
Ecclefiaz  pied'  ad  predv  Manerium  de  Popenho  alias  Wallbken  Popenho,  pertiner,  as* 
the  plaintiff  declared,  and  thereupon  at  Sfinf* 

<&hc  3my  fmd0  tfjat  Southwell  tua£  feifed  of  the  ffl?ano?  bJtth  the  SflDbtiUl- 
fon  appendant,  and  p?cfented  the  faiD  William  Matters,  U)i)o  l»a£  thereupon 
admitted,  inftttutfd  andinduaed;  and  that  Southwell  bargained  and  fold  the 
Slr)ano?  ad  quod  to  Thomas  Barow,  and  that  the  Church  became  fcotd  tip  tlje 
©eathof  Matters,  2  Feb.  i*8£.  ^hereupon  «©ueen  Elizabeth  to  the  CJjurcf) 
tfjenboid,  15  Feb.  eodem  Ann.  p?efenfcd  Francis  Snell  bp  thefc  Mojds,  Per 
mortem  naturalem  ultimi  Incumbentis  ibidem  vacant.  &  ad  noftrain  prafentacionem 
jure  prerogative  Corona:  noftrae  Anglise  fpe&anr.  mho  upon  the  faid  3&?efcntatiou 
the  fifteenth  of  the  fame  February,  mas?  admitted,  inuituted  and  inducted  &p 
Setter^"  Of  ^{nftituttcn,  running  per  Dominam  Reginam  veram  &  indubitatam 
m  dicitur  patronam,  and  then  condeped  dofem  the  fl^ano?,  ad  quod,  &c.  to  the. 
plaintiff,  and  that  Snell  died,  and  the  Jting  p?efentcd  Rone  the  ^Defendant 
in  thefe  UDojdjS,  Ad  noftram  praefentationem  five  ex  pleno  jure,  five  per  lapfum 
temporis,  five  alio  quocunque  modo  fpe&ant*  &  fuper  totam  materiam  refer  to  tf)e 
Court,  taujf the r  the  3Uddotulon  i$  appendant  e?  not,prout,  &c.  3Hnd  it  teas  ad* 
judged  bp  tpe  Court  that  Sfldbotofon  remained  appendant,  nottoithffand<> 
inu  the  <&mtn'#  $?efentation  of  Snell.  f  0?  it  appeared,  that  there  ma£  na 
Colour  of  €itle  to  the  <©ueen  to  p?efent :  $Q  Hapfe,  fo?  tlje  $?cfcntafion, 
Snftitution,  de.  taere  all  in  tfjc  fame  2@ontij  toherein  the  3frboidauce  toa-gL 
3!lnd  if  there  Dad  been  llapfe,  that  had  not  febered  the  SCdbotofon  i  and  «* 
furpation  bp  the  <©ueen  it  mag  not,  becaufe  the  3&?cfcntntion  fuppofed  a 
Utght  mhere  none  Xaag,  and  fo  toag  doid  ;  fo?  t|)c  <©ueen  meant  to  do  no 
^Sirong;  and  tberefoje  thig  €a(t  i£  flronger  than  Green's  Cafe,  tahere  the 
§^?cfrntatton  i$  bp  Sapfc,  and  tlje  €itle  10  bp  other  f&ight :  3Jnd  therefore 
S  faid,  €hat  thig  $?efcntation  of  Rones  mas  upon  the  fame  fteofon  bnid, 
and  therefore  the  Hfutpation  bp  the  Sting  mufl  not  report  anp  Highf,  Mt 
pjefent  to  tfje  Church,  bcina  boid  gencrallp,  and  require  ^dmiflton.  ($c.  |5ota 
then  the  ^?efentation  of  Snell  being  boid,  it  toaief  but  a  Collation  of  the  %\* 
fftop,  mhich  manciS  no  ©ifappendancp,  no?  fo  much  a£  fBIcnartp,  but  the 
Church  remaiug  boid,,  as?  Green's  Cafe  faith,  tohich  i#  to  be  toeil  under? 
flood,  that  it  manrsf  no  binding  pknartp  againfl  tfjc  true  patron,  hut  tfjat 
|{e  map  not  onlp  b?ing  hisf  Quare  Impedic  tDften  he  toil!,  but  alfo  p?efcnt  upon 
ijim  fePen  f  rarg  after,  ^ind  if  the  95iU)op  receibe  hi^  Clerh,  the  other  is  out 
ipfofado,  pet  to  all  other  he  i$  a  full  Sncumbent,  (and  not  in  the  Mature 
of  a  Curate  onlp;  and  ffiall  fue  fo?  €ithejS,  and  i£  capable  of  a  Confirmati* 
on  from  the  IlinS;  a£  the  OBook  is?  11H.  4.  7.  and  Plowden  in  Greendon's 
Cafe  498-  3lnd  thetefo?c  the  Chief  SfuBice  IflaS  of  Opinion,  tljat  if  the  $a? 
tron^ought  a  Quare  Impedit  upon  it,  he  tnujt  Be  named,  0?  elfe  he  could 
not  be  remobed;  and  alfo  tfjat  fut^  a  f&lcnartp  did  bar  tlje  Sapre  of  the 
Metropolitan  and  $ung. 


Waller. 

\Vinch.  Ent.  fijior 

698. 

Owen  \f$. 

1  Leo.zoi. 


(38l) 


Holland  verfiis  Shelley  &  alios. 
Mich.  17  Jac.  Rot.  2710. 


S3JU  Thomas  Holland  brought  a  Quare  Impedit  agaiuf!  j&tr  John  Shelly  finr. 
tlje  IBif&Op  of  Chichefter,  nom  25iU)op  of  Norwich,  and  Laurence  Gibfon 
Clcrfe,  fo?  the  25cnfScc  Of  Clapham,  and  ©eclared,  tifat  Ifting  Edward  tlje 
fourth,  ^E  febenth  of  December,  Anno  Regni  fui  (S.)  did  grant  unto  John 
Mowbrey,  then  ©uRe  of  Norfolk,  fip  fji^sf  Uttttxg  patents  in  tftcfe  ®?o?d^ ; 
Quod  ipfe,  Hsredes  &  Affignati  fui  habebunt  omnia  &  omnimoda  bona  &  Catalla 
quorumcunque  felonum  de  aut  pro  quacunq&e  felonia  in  aliquibus  five  quibufcunque 
Curiis  aut  quacunq;  Curia  dicfti  Domini  Regis,  hsredum  five  fuccefforum  fuorum  aut 
aliquorum  qualitercunq;  convidor'  ^cconvincend'  damnator'  &  damnandor'  fugitivo- 
ium  &  quorumcunq;utlegat'&  utlegand'  waviat'  &  waviand'  &  omnium  &  fingulorum 
3  pro 


Job  a  London  verf.  the  Chapter  of  the? 
Collegiate  Church  of  Southwell.  £ 


pro  fclonia  in  exigend'  qualitercunque  pofit'  &  ponend'  ac  omnia  bona  8e  cataila 
q^arcunque  eidem  nuper  Regi  Hatred'  &  Succ'  iuis,  quocunq;  modo  uc  pra*dictum  eft 
forisfac  &  forisfaciend*.  five  confifcac'  &  confifcand'  infra  Rapam  ipfius  Ducis  nuper 
de  Bramber  in  praxhcV  com'  SufTex  &  prxcincV  ejufdem  Raps  quoquo  modo  invent' 
&  inveniend'  exiftent'  &  extunc  fore  contingent.  %U&  rijen  tnx*\iei}$  tljcfe  Libec* 
ttoS io  fjimfelf  f0|  f  eat8,  and  the  SUdbObjCon  to  Mi  John  Shelley,  teho  gran.cd 
unto  Thomas  Shelley  the  nrrt^doidancc,  tGho  i&aS  outlawed  foj  ©ebt,  amO 
tljc  Church  Became  wiis,  and  fa  it  Belonged  to  hjni  to  p|efcat,  ana  a^ecrcd, 
tfjatthe  Church  lap  tonkin  the  0apc  of  Bramber  j  upon  bJijieh  ^Declaration 
^ir  John  Shelley  confcffeO  the  3Bttion3  and  t0e  ©tftop  demurred  iu  late,  hi£ 
Counsel  conccibing  that  the  C^ant  of  HiBcrtirS  did  cttend  onlp  to  thcC30Ga;S 
and  Chattels  of  prrffltxjS  outlawed  Ottlp  fo?  fcloitp,  Brcaufs  the  Claufc  cow* 
ccrniag  <£utlaUJ:S  boas  in  ttjc  miou  BettOeen  ttoo  tfltiufrj?  of  f  o^fciturfS  foj 
jfeioup,,  ana  urged  tQeCaCe  of  8  Hen.  4.  2.  and  11  Hen  6.  OfC^antS  of  €*000jS 
Of  jrdonS,  lea  quod  fi  pro  aliqua  tranfgreffions  aut  alio  deli&o  pro  quo  cataila  per- 
dere  debene^  &c.  ; 

Cut  ti)e  court  refolded,  €(jat  tljc  Claufc  did  extend  to  <$>ut!fi&$  fa:  3git%t£ 
and  CrcCpaCSi  3po?  CutlaloaiS  fa?  felonp  tor  re  contained  under  tljc  fir  ft  €!aufe 
of  frloaS  coubict,  o?  csnocmud:  SAnd  felons  iooeag  -Saod-s  Bp  Mt$$t,  eU 
t|jcr  in  ®ecd  oj  2.atb3  are  contained  under  tj)c  IBo^dS  fugicivorum  &  in  exigend* 
pofitorum. 

J*>o  the  middle  ClauCe  Of  Utlag*  tehicS  ftandiS  perfect  of  it  frit  ana  toitsjcut 
fccpcnaiag  upon  the  othcr,thougJi  it  Be  aiitongft  Hum,  mud  either  Be  eon  jinn"  a 
of  #ut!avjjjtc£  in  Sfittion^  Q£  eSCc  mufr  be  JbiirpUifagc,  ana  of  no  iHY. 

Slfo  Be  tag  a  C5?nnt  of  a  lo&cr  $HUirc,  it  iS  strip  plarr&j  but  ri)r£afc£ 
put  Bp.t^je  vDounfel  of  tljc  ^Defendants,  are  itotfjing  !iftc  ^  fo:  the  bcrp  ^an-rs 
are  onlp  j0ood«S  and  C&attelgaf  felons,  Idhich  tljc  ClauCe *  following  un&ec 
tije  ita  quod,  cannot  inlargc  ;  and  tsittiiall,  Tranlgreflio  eft  nomen  aquivocumj 
and  being  joined  BJitl)  Delicftum,  u)all  x&t  he  Ukm  foj  a  common  £cetpa£», 
But  fo^  an  €>ffence. 

^eroudlu,  3ft  UJajE!  refolded,  €f)at  tp  ©red  of  **3:ant  of  ti»te  ncrt  ?£\30id^ 
ance  to  Sheiiy,  Voa^  act  to  Be  tljetoed  Bp  ti)e  pamtifc  being  in  t|je  pQft }  ana 
not  p:t\jp  to  t!je  i3?anr  in  anp  mU. 

Ctjtrdlp,  %t  iras  reCoibcd,  €ftat  ttje  9fldB8b)'Cott  nad  Clttfi  a  ioratitn  tn  tne  *  U» 
flape,  Di'fjcre  tjjc  Cljurcij  toast,  tt)at  tt  accrued  to  tf,c  plaintiff,  iii ictefocber 
ttjc  ©ccd  of  ©;aut  ton^,  0?  tiie  d35^antce  IjtmCelf  at  tije  €iirieott^  #u£lato.p, 

5'n  tijiiS  Cafe,  Gibfon  a5  3f>atftm  of  tljc  p>cicatarioa  a!  £ir  John  Shelly^ 
plcaDco  aaoti)ec  |)!ca,  "asfyuli  Saal  inCuif.cicnt^  "aad  judged  agauji  Jjim.  J6a 
tljc  plaintiff  'iad  a  ctaarit  to  'djc  OSiOjOp  agautff  tfjem  all. 

(  382)    John  London  againfl  the  Chapter  of  the  Collegiate  Church 
of  the  BlefTed  Virgin  Mary  of  Souchwell. 

Mich.  16  Jac.  Rot.  1877. 

JOhn  London  Bjougfit  a  Quare  Imped'  agaial!  tftc  Cvfaptet  Of  t!?'c  collegia^  &!*:'  impel 
filjiuctl  Of  tljc  ISlcjTcd  Virgin  Mary  of  Southwell  of  ttjc  Dicaragc  of  South-  wX 
well,  and   declared  that  One  Jones  toaS  fcifed  Of  ttjc  Prebend'  Of  Normanton,  in  By  wiar  Words  in  a 
iljc  fame  Collegiate  £i)urc!j,  to  toljictj  tljc  3fl&BoauCon  of  the  fald  Biearage  dJd  ^u0arnp'^vov 
a  id  sot!)  Belong  nx  fee,  and  p:efentcd,  rf  c.     3hto  tljc  a  bjing^  doixin  tljc  Pre-  winch.  Eat.  'noot 

bend'  UlltO  Robert   Abbot  <£krh~    aitd  tljCi'I  ffifffi^,  ttjat  Abbot  did   derilift  t|iC  8r" 
Prebend1  ad  quam,  to  ijim  fo?  ie^rg  pet  insuring  aad  ttjat  tfyz  Cljurcfj  becauie. 
boid,  and  the  Cijiapccr  of  Southwell  aifnubed  (jini. 

€«jc  Chapter  pleaded,  that  Robert  Abbot  did  not  DcmfCe  tfjc  Prebend' UHtO 
ttjC  plaintiff,  modo  &  forma  prout,  &c 

€fe«  'Jiurp  ft  ;d,  that  Abbot  made  him  tloo  lfcaCe.3  of  one  3D  ate,  of  dibcrgCb 
bti-al  parcels  of  tfjc  fatd  Prebend'  baitlj  trjcCe  general  XOZ}hS  in  tljc  Cottfluadit 
Of  One  of  ti)E  EeafcS  cum  omnibus  commpditatibus,  emclumentis,  proficuis  Ss 
advantages  cum  peitinentiis  eidem  Prebend'  Ipeclanc'  feu  aliquo  modo  peicinen'. 

3Huw 


Lamb  verf. 
3°4  Thompfon. 


Siitb  tljcn  eontlubcs,  <3H)a£  it  tl)e  ,-lDootDfcn  02  JDicatnge  pafs  bp  this  iicafe, 
that  then  Abbot  DtD  Demife  the  Prebend',  &c.  anD  if  not,  rljcn  econtra,  iohirlj 

3  car.  163.  i  Leo..9r.  tons  a  Coadufton  fonicmljat  impctfcc*,  pet  fcrbcD  tacll  enough.    €#e  Court 
oojuDgeD  tfjat  tlje  SUbbomfen  DiD  not  pafs  bp  the  ILcafe  afojcfaiD,  anD  the 

^dbbAntec-Mar  frti&  ^02Di)f-    ^Ijc  ai9o;D^  arc  four  :  CominoDtties,  <£molument&  profits 

sua  "  "  anD  38  Dbc  mages,  to  rtjc  Prebend'  belonging;  all  bJbithfour  OTo:DS  areof  une 

Jbcnfe  anD  Mature,  implying  CfiingS  gainful,  taihicp  is  contrarp  to  rf)c  $a> 
tare  of  an  3JLbbob}ton  regularfp";  pet  an  SUDtoomfon  map  be  picIDeb  in  lvalue 
upon  a  Voucher,  anD  map  be  Sllffcts  in  ttjc  ®anb  of  an  <S.tceut02.  jifuc 
SKLlo^bS  in  ^ants  fhall  be  conftrueD  atcojDing  to  a  rearonablc  ana  eafp<§enfc., 

rcLto50280  3  ■I01'  not  ftrnineo  to  things  unliftclp  anD  unufuat;  anD  tijercfo^c  14  H.  8.  t.  g;f  a 
fl#an  grant  all  lji£  JIDooDS  anD  <Zite#3  3Hpple*€rceS  toill  not  paftef.  3$nD  20 
AIT  9.  common  in  ©jefs  toill  not  pais  bp  tlje  JB02DS  €rrreSj  tenements 
paft'fe  paftur',  per  it  is  a  jfeebing  anD  fdafiutage  \  anD  44  E.  3.32.  an  3Cpp20s 
p?iation,  no?  the  3&bbotofon  of  it,  toill  not  pafs  Dp  tfje  ^atne  of  on  SflbDo&i* 
fon,  pet  an  Silbbotofcn  mill  Uc  containcD  unber  the$ame  of  a  -^Tenement.  3Cnti 
tbercfoje  33  E.  3.  rijc  Sting  gabe  licence  to  purchafe  Slanbs  anD  tenements? 
in  Mortmain  to  the  ©alue  of  an  ljunD?cD  Shillings  allo&eb  foj  3JU»boiuronS, 
anD  tfje  <£floitt  ig  de  placito  terrae.  3£nb  1  f  Eliz.  Dyer  322.  25!bbotofon  poffeb  Dp 
|@amcof  ail  I^erc&itamentS  Iping  tohcrc  the  Cfjurth  lies;  but  ti)c  M3o2DS 
here,  tfommobitics,  £c.  it  is  to  be  unaerftooD  of  tjjofe  €t)ings  tohofc  $a? 
tutc  i^  gainful  anD  commobious  as  Commons  of  $£to,  a2ftonerS  anD  the  line 
that  belong  to  Hanb,  anD  mane  it  moie  profitable  anD  eommobiouS;  anD 
therefore  39  H.6.  the  Sting  grauteb  that  ffl?onRS  ujonID  fjabe  all  their  |^o(Tefli? 
ons  of  tlje  3libbcp  in  tlje  Vacation  fo?  tljetr  ^uffeutation ;  JSuIeD,  that  tfjep 
ftjoulD  not  fjnbe  tfje  QSabotofcnS,  becaufe  no  £ujient&tibn  arofc  from  tfjem. 

(  383  )  Lamb  verfus  Thompfon. 

Mich.  i6Jac.  Rot.  2342. 

Mic*.is.jac.  T?Dmund  Lamb  brought  an  SErtion  of  35ebt  againft  Richard  Thompfon,  up* 

sSS''  •^-J  on  an  4PBli0ation  of  fo?tp  ^ounDS;    tf)e  €onDition  mas,  Cfjat  if  tbe 

Hurt.  40.  mefme ca.     faiD  Richard  Thompfon  u)oulD  at  anp  €imc  0?  €imcS,   after  tfje  maHing  of 

1  R0.429.  jfjC  fajj|  (Obligation,  be  anp  3Bap  or  SlBeans  oiDiug  0?  atfiftinsjumo  Thomas 

Elmy,  0?  anp  otljer  ^erfon  0?  JdcrfonS,  fo?  Inni  tfje  faiD  Thomas  Elmy,  in  anp 

^fiction  0?  SilaionS,  Jmits,  ©crotionS,  €roubleS,  ^mDerances  02  S^olefrntis 

ons,  to  be  commenccD  02  pjofccuteD  againft  tl)f  faiD  Edmund  Lamb,  tjis  (Knife, 

CftiiDjen  anD  SffignS,  tfjat  then  tljis  Obligation  ft)all  be  boiD. 

€f)e  paintiff  bp  fieplicatiou  nfltgnS  fo?  23?eac!t),  €fiat  fse  b^ougfjt  an  Siltfi* 
on  of  €rcfpafs  before  ttjat  €>B!igarion  againft  the  faiD  Elmy,  anD  the  ©e fen* 
bant  Thompfon,  anD  ttjat  he  haD  3{uDgmtnt  upon  it  foi  eight  $oun&S  ©a= 
mages  againft  Elmy,  anD  tmo  ^ence  ©amageS  againft  the  3McnDa.nt,  anD 
cicljt  l^ounDS  Ccfis  againft  them  both ;  anD  that  thereupon  after  tlje  ma* 
King  of  tfje  Obligation,  Elmy  anD  the  ©cfenDant  bjought  a  i©?it  of  ^irro^ 
onD~fo  fjinDjcD  him  of  the  ^recution  upon  his  SuDgmcnti  mhcreupon  tfje 
3Men&ant  DemurrcD,  anD  it  inas  juDgcD  foj  ijim,  that  it  mas  no  2&jeach  ; 
fot2  though  thc3Be£cnDant  mieht  binD  gimfelf,  not  to  b?ing  0  Writ  of  <£rroj 
rjrpjcap,  pet  upon  fuch  general  ©S02DS  as  thefe  are,  tohereupon  i|e  Sam  map 
mahe  €onftruaion,  it  Ihall  ncber  info^ee  it  in,  foj  the  apparent  <senfe  of  tlje 
ConDition  ig,  €tjat  he  fhoulD  not  maintain  Elmy  in  anp  IjiS  p?oper  £>uitg  a» 
gainft  tfje  plaintiff,  tofjich  is  juft  anD  rrafonable;  but  it  fiotfj  no  Scafon, 
that  he  ffioulD  be  barreb  to  befenb  fjimfrlf  bp  joining  mirh  Elmy  againft  un- 
juft  ^joceebing  of  the  plaintiff  againff  |jim :  Snb  therefore  if  the  plaintiff 
ad.  n7,6Co.ij.b.  after  Serbia  againft  Elmy  anb  the  ©efenbant,  ftjouJD  Ijauc  rrlrafeb,  anb  pet 
ija\3e  taltcn  Slnbgraent  anb  €recutian,  tlje  ©efenbant  might  fjabe  joincb 
iaith  Elmy  in  an  Audita  Querela,  fo2  it  is  his  oton  ©efenee  againft  an  unjuji; 
^>uit,  anb  fo  is  tfji^  l©Jit  of  €rro^ 
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Poland  verf.  ?  Povvel  verf.  ?  Strede  verf  ?  Gierke  verf  ? 
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(  584  )  Poland  wr/Si  Mafon.  Gate, 

Hill.  17  jac.  Rot.  1958. 

I^Oland  Bjougftt  an  Action  of  tfje  <2Tofc  againfl  Mafon,  fo?  faping,  S  fftarge  Paxils-  Hutron  3s. 
ljtm  (meaning  djc  plaintiff )  miff}  fclonp,  fo:  taking*  a^oitcp  out  of  S^;  '"'1 
t\)C  Rochet  Of  Henry  Sracy  :  Upon  not  43lli!tp,  t&C  ©ftoia  SuaS  found  fo?  tfje  zRo.R.  u*.   H»tt. 
plaintiff,  ?'ct  tlje  giubgnunt  ma0  giben  againft  flim.    €fje  Beaton  ^^  l%^'h\^b¥^ 
Double ;  fje  cotfj  not  Affirm  ffiat  |je  ig  a  felon,  bur  fte  dotfjonlp  fan,  tfiat  |)c  ibny.  Lard..  i75. 
born  ctjarge  Ijim  urirfj  felony,  fcutjicfj  lie  map  laMuilp  5o  in  feme  Cafe,  tfjo'  J°ncs;^ ',*SMS 
fie  bio  not  tfje  fact ;  a<?  if  a  f  elonp  tiicre  bone,  and  tlje  common  fame  lucre  cr.car.z77. 1  cro.' 
tfjat  fie  did  it,  anp  cue  tfiat  fufpect^  ftirn  map  djarge  ftim  mitfj  it;   €fte  o?  z?7-  h^1?'^-, 
ttiec  iicafon  Wag,  becaufc  tftffc  IBo^DS  finglc  bo  but  fuppofc  it  fclonp,  onb  102'       sp\ 
tfjat  toficrcbp  fie  mcuiD  inacrant  tfie  Tdoiag  ig  laib  Doton,  tafiirtj,  fo?  ougkt 
appearetfi  to  tfje  Court,  inigfjt  be  but  a  CrcfpafS;   anb  ffiougft  fie  tfjargrtfi 
it  to  be  a  fclonp,  pet  in  Ambiguities  tfje  Court  ffjall  follofca  tfje  milbeit  ^»cnfe,  Ant. ?;. 
as  in  tlje  €afc,  fie  ig  a  Cnief,  fo?  fie  fjtitl)  ffoln  mp  €rce£;  get  tfterc  ig  liealtfj 
botfi  in  tfie  Woiag,  and  in  tfje  iieafon  of  tfie  lOoiD^. 

(  385-  )  Powel  verfus  Winde. 

T-)Owel  an  3Sttontfp  fyougftt  an  Action  upon  tfie  Cafe  againf!  Winde  fo?  poft.345.mV  Hate. 
1"    tfjcfc  3B02DS,  *J  babe  fatter  enougD  againfr  fjiui,  to?  SB?.  Hartly  fiatfi.  */■  Ant,hV,h  found 
founb  fo?gcrp  againff  bim,  anb  can  pjobe  it  againft  bim.    3Cnb  ir  Xaag  Forgery agamft°himJ 
judged  agaiuft  fjim,  foj  tljere  fang  no- Certainty  tufjercof  tfie  f  o^gerp  issS.     <s«- 

(  ;86  )  Strede  wr/*«  Hartley.  Replevin. 

Tr.  18  Jac   Rot.  399. 

STrede  b^ougfit  a  fieplebin  againfl  Hartley,  foj  taking  a  ©iffrcte  at  Bail-  Vei.26.18i.  jRo, 
don,  in  a  f)lacc  tfterc  called  Steed-houfe.    •'•Hlje^cfenoant  mabc  Conurauce  6il' 
ng  bailiff  unto  William  Haukefworth,  bfcaufe  tfiat  ^oiu'c  toag  RolDen  of  fjirn 
ag  oE  iyig  S^ano:  of  Baitdon ;  the  Vlaintijf  faib,  tljat  it  'mag  cut  of  bitf  fee. 
U3|3freupon  'jljue  may,  anD  tbe  Ven.  Fac  raaS  de  vicineto  de  Baildon,  and  afc 
tee  IDei'Dict  fa:  tijc  paintiff,  Haris  moocb  in  Jikrrfi  of  »3fubgmrnt,  tbat  tbe  vt*.fa.  whence 
Ven.  Fac.  iboiUb  babe  been  ag  tocU  from  tbe  Sl^anoj  ag  tt>e  €ot05i :    25ut  tbe  An:- 6+- 18»-  ?°-^Si 
Court  gate  -Jubgmnit  fo?  tbe  plaintiff,  becaufc  it  Dora  not  appear  tftar  toe 
9?anoj  tsag  larger  tban  t!jc  Ssbjui ;    a»D  Once  the  ©crDia  paffeb,  rfjc  Court 
fliall  not  Defeat  it  upon  a  ^0ois;bilitp  it  map  be  02  not  be,  ag  like  toe  Cafe  rjf 
Colon  anb  ^aeiflj  ^   but  if  tEie  i^ifne  tbere  to  come  tram  tftc  tluo  CotauS  bp  2'Cr"-*J •I'56'  4S°5 
the  iiccojb^,  anb  tocre  tancn  kut  from  one,  tlje  Cafe  mere  clean  sontrarp,       S99'  3  ' Joncs,2: 

(  387  )  Clerke  verfus  Wood.  Cafe. 

CLerk  b^oitgrjt  an  5£ction  of  tfje  Cafe  agaiuft  Wood,  anb  lapeb,    tljat  fie  Hurr-  39.  mefmeCa. 
inag  fetfeb  of  a  fl^cflTuage  in  Fairfield,  to  tonicb  fie  bab  common  3$ippeu*  tvAw1"^"6' 
bant;  anb  feben  Qfttccg  in  F.  afo^cfaib,  anb  tljat  be  fiab  alfo  a  IDap  from  bis  Yei.  164 
Q^eiTuage  to  ttje  faib  feben  Sficretf  in  fee  afo^efaib,  anb  bp,  anb  obcr  it  to 
Bunringford,  anb  tba:  tfie  ©cfenbant  rjab  plotocb  up  tfic  feben  "Mtteg,  tofierc^ 
Bp  fie  lofi  botb  tfje  Hfe  of  t}ig  Common  anb  119ap;  upon  SilTne  not  C*tii!fp, 
tfje  Ven.  fac.  mas  from  Fairfield  onlp  :  anb  after  ©erbict  fo?  tfje  plaintiff,  it  «/»« whence.  2.0. 
\aag  mobeb,  tfiat  it  fboulb  fiabe  been  from  Buntingford  n!fo":   23ut  tfte  Court  [^  ,',Cr;fs'   Yel< 
gabe  ^(ubgment  foj  tfte  Plaintiff;  fo;  tfjougfj  it  ig  mic,  tfjat  if  tfje  ffffuc 
ftab  been  abobe  tfje  $?efcription,  it  muff  ftabe  been  from  botfi,  pet  tfje  ijiffac 
not  C^uiltp,,  refpects  cfiieflp  tfje  B;ictt  rufjicfj  ig  tfje  pouring  up  of  tfiat  ^art 
of  tfje  l$ap  in  F.  mfjicfi  ig  a  CrcfpafS  upon  tlje  €a(e  tfjere,  tbougfj  tfje  i©ap 
tocnt  no  fartfier :  £0  ag  tfje  celt  of  tfte  319 a p  ig  iubeeb  but  ^nbucement  to  tfje 
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Noy.9.  Yd.  117.  ?    ?iaioii,  anD  £t}e  31Dat>  mi&iu  tjafcr  bcrn  laiB  only  to  and  from  rye  Ipoui'c,  ana 

Cr.  427.619.  8>n, 870.  tlja{  ^{CCC  0f  common,  botijiu  Fairfield. 

Prohibition.  (  38S  )        William  Wright  Plaintiff,  Gilbert  Gerrard  and 

Richard  Hilderfham  Defendants. 

F.fli-x.  Kill,  if  Jac  Rot.  ijio. 

Waller. 

icr.  am.  jone.  187,  rp^f  plaintiff  Declares  in  £>;efJibirion,  that  Richard  Stowden,  the  lafi 
3.7.5.  Jon.  1.3.  %e*o.  ^  fj^iai  of  tlje  3$onattcrpof  Hatfield,  ana  jjiS  pjeDceefftoS  Uscrc,  €ime 
Difm-sB  ^""w&cn  our  of  's^iiit),  feifcD  ajs  tocll  of  trjc  Hcaon1  of  Hatfield,  as  of  a  certain  farm 


Ent  64,. 0.64.7.  Ujcrc  callcD  Downhall  ^arm,  in  hiS  «©emcfnc  as  of  ft£J  anD  bp  rrafon  there? 
fb^ionot  WS£r  of  DID  enjop  the 'fain  tauDS  DiichargcD  of  CprheS;  anD  then  retired  tfje 
ri«.  Statute  of  27  H.  8.  fo;  sDifiblution  of  2&bbep#,   anD  that  trie  faiD  p:io?p 

tehis  unDer  tlxio  ipunD^cD  f&ounDS  per  Annum,  anD  that  bp  ©crtuc  of  tfjat 
Statute  liing  Hen.  8.  toaS  fcifeD,  fimul  &  femel  of  the  faiD  §darfonagc  anD 
EanDa  DifcijargcD  of  <«EptfreS,  anD  that  toe  SUbbcfg  of  Barking  tons  IcifcD  of 
the  &?ano;  Of  Littington,  anD  ffoe  fo  feifcD,  November  3.  29  Hen.  8.  COnbcpcb 
trjc  Sl^ano:  of  Littington  ro  Hen.  8.  anD  Using  Hen.  8.  concept D  the  faiD  &anDS 
callcD  Downhall  farm,  anD  tlje  faiD  ficcton1,  to  tljc  Sdbbcfe  of  Barking »  bp 
©rente  of  to|jich  tfonfcepancc  (he  bias  thereof  feifcD  (anD  then  fpeangi  not  of 
the  ©ifcrjargc  of  <3Tpthes)  anD  14  Novemb  31  Hen.  8.1  Ige  fui*renD?cD  rfjem  a* 
gain,  together  toith  the  tohole  S^onoftcrp,  to  Hen.  8.  anD  tfyen  reeitcD  that 
oneonlp  Clau.'e  of  tijc  Statute  31  Hen.  8.  fo?  enjoping  of  Sfibbep^anbS 
DifchargcD  of  €pthcg  ;  anD  tfjat  bp  fojee  of  the  ^Sjaut  of  the  3S)bbefiS  of  Bar- 
king, anD  of  the  faiD  Statute,  ft.  Hen.  8.  toaS  feifeb  of  tlje  faiD  SauDS  Difc 
crjargcD  of  €pthcS :  3EnD  fjc  being  fo  feifcD,  grameD  the  fame  to  William 
Barnes,  anD  others,  anD  b;ingS  Doton  the  €itle  of  the  SanD  to  one  Glafcocke, 
anD  t hZ  plaintiff  bp  U.cafc,  anD  tijen  recites  the  Statute  of  32  H.  8.  anD  2 
E.  6.  that  none  lijouID  be  comprilcD  to  pap  -arptfjes  fo;  SanDS  DifchargcD  of 
€pthes,  anD  that  tfjougft  tlje  faiD  farm  ants  JLanbs  lucre  Difrbar£eD  of 
^pfljfS,  e|c.  that  pet  tlje  ©efer.DantS  fucD  Glafcocke  anD  him  fo?  €prijcjj,  t|c. 
tljat  Glafcocke  DieD,  fjanging  tlje  ^uit  tfjere,  anD  tljat  ijc  pIcaDeD  uc  fupra 
t^cre,  anD  pet  tftenrcfiiieD,  ^c. 

Hereupon  t£)c  ©cfcnDanr,  bp  ^2otc0atton,  Denping  tjje  Hnitp  bp  ^jp- 
fenpfipn  in  tijc  ^jio?  of  Hatfield,  Demurs"  upon  tlje  declaration,  anD  p?ap# 
Coiuultation. 

€tie  plaintiff  sDcmurS,  anD  ^?ap^,  tfjat  noConfuItation  be  granteD.   3ft 

feems  i)iS  p?aper  fijculD  be,  tijat  the  §&;o{jibitiou  fijoulD  ftanD*    75nt  cithtt 

iS  iuell  enougt). 

aueftionofthscafe.      €|je  Cafe  in  tf>o?t  is  thu0.    €tje  p?io:  of  Hatfield  anD  fjig  $?ebeceflb2S", 

1  Q.414-  €iine  out  of  2©inD,  toere  fcifeD  of  tlje  $arfonage  of  Hatfield,  anD  a  farm  in 

ttje  fame  30ariu%  callcD  Downhall  farm,  together. 

€be  ^to?p  being  unDer  tmo  ^unD?eD  ^ounDS  per  Annum,  ioas^  giben  to 
tfie  iling  bp  the  Statute  of  27  H.  8.  tbe  &ing  gibes  the  $arfonage  anD  farm 
to  tbe  ^bbefs  of  Barking,  tfie  ^bbefs  fumnDers  all  to  tBe  ilting.  <€he  <Quee 
fliontS,  mbetJjcr  tlje  Hing,  anD  thofe  tftat  Claim  unDer  fiim,  fljall  fiolD  tbx^ 
farm  DifcbargeD  of  €ptfjeS,  bp  f  o?ce  of  tfie  perpetual  anittJ. 
judgment.  3HnD  it  usas  aDjuDgeD  againff  tfje  paintiff,  anD  a  Confultation  grantcD, 

bp  the  uniform  €onfcnt  of  all  tlje  giti&ffeS* 

€|is  €afe  Doth,  confiff  of  troo  great  $oint0,  a?  tfjep  arife  in  ojfcet  of  €imc. 
.  rre«  Point  €fte  firff  great  foint  is,  iahether  aS  this  €afe  i0,  anD  as  it  is  pleabeD, 

this  HanD  ought  to  he  DifcbargeD  of  €ptfieS,  though  it  ha&  tome  to  the  £ing 
onlp  bp  tlje  Statute  of  31  Hen.  8.  that  ig  to  fan,  that  it  hah  mton  tome  to 
the  ^?io?efs  of  Barking,  Bp  ftcalon  toh^teof,  anD  of  her  ^urrenDetj  it  toasf 
beficD  in  the  SJing,  bp  the  Statute  of  31  Hen.  8. 

$nb  %  am  of  opinion,  that  in  that  Cafe  the?  hah  not  Seen  Difchargeb. 
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<3Dbe  fccosio  great  quoins:  ig,  together  upon  the  toijele  Scatter,  anD  tfjc  Cons  2  Great  Point. 
riDccatto.il  of  a  Dou&le  flS^eans  teiljcrcbp  it  came  to  the  &iug3  viz  bp  27  H.  s. 
from  Hatfield,  ana  bp  31  H.  8.  fcctii  Barking,  anD  upon  CouBDcratiOn  of  borJj 
ttjcfe  .statute^  this?  ilanD  ought  to  be  DilchargcD  tip  tfii£  Hrutp  0:  €prhe£» 
3lhiD  31  am  of  Opinion,  that  it  ig  not  DifchargcD. 

$oto  ttje  ftrtf  great  |5oint  %  Da  fubDibiDe  into  four  pettp  ^cinr£,  tohich  Da 
all  ronduDe  to  the  3l»ogmcnr  of  the  firfi  great  ^cint. 

f  irff,  toftcther  t  jje  SUppropriation  in  tl)ig  Cafe  came  to  the  £$i;ig,  a»D  res 
matncD  in  him  a  |2>arfanage  appropjiateD  bp  force  of  the  Statute  of  27  H.  8. 
cnlp,  ag  isell  a?  the  Isiic  appropriation^  DiD  bp  the  other  Statute  of  ;£ 
H.  8. 

2siuD  31  am  of  (©pinion,  that  it  came  to  the  Sting  appropriate,  anD  fo  r e*  1  Petty  pote& 
mamcD  in  tJim  bp  force  of  t(jat  Statute  onip:  i:02  if  ttjae  tarre  not  fo,  the 
Appropriation  SiaD  been  DiflolDcD  ipfb  fado,  bv>  the  ©isolation  of  that  3l<fabcp, 
ano  fo  haD  not  come  to  tijc  Sing,  no:  tije  '3Sbbcf£  of  Barking  from  the  feing, 
no?  fcom  her  again  to  the  Sting. 

€ljc  fcconD  |>oinr,  tubetber  Hnitp  of  ^arfonage  appropriate  Sana,   anD  i  Petty  p0;Bt 
basing  been  in  a  fmall  3fiboep  €ime  out  of  S^inD   (&g  in  t|)i0  Cafe  it  toa£) 
ana  fo  coming  to  the  fting  bp  the  Statute  of  27  H.  8.  onip.,  Doth  Iborlt  a  ©if* 
charge  of  $apnsent  of  ^Tptije^. 

3Gn&  %  am  of  Opinion  that  it  tuill  not.  IBhcrcin  Use  teiil  fpeafs  of  ©if'- 
charges"  of  CptheS  in  general,  toitbin  that  31am  of  27  Hen.  8.  loabJcb  jlanD 
clear  ftiitb  that  Earn,  anD  tohiebnot, 

<She  tijirD  Point,  fcubethcr  tlje  €lau(e  of  3£ifcharge  of  ^apment  of  «5fptfK«S  %  Petty  Point 
containeD  in  the  Statute  3 1  H.  8.  can  be  crrenbcD  to  cijc  (mall  SUDbepg,  anD 
rbeir  JLnnog  tofjic!}  came  to  the  Hiing  bp  the  Statute  of  27  H.  8.  onlp,  0?  not, 

3£nD  %  am  of  Opinion  that  it  cannot  ertenD  to  fhein. 

€be  fourth  ^oint,  a*f  tftijef  Cafe  i$  pleaDeD,  ttjat  ig  to  fap3  repeating  cnlp  4  p«ty  Point. 
tfjc  Ciaufc  of  the  Statute  ;r  H.  8.  tftat  gine^  trje  ©ifcijarge  of  ^apment  of  Mo -^°- 
Cpilje£,rDit&out  mentioning  citger  tljcir  p^amble,o?  anp  cf  tfte  ot^cr  Claufc^ 
tftat  refer  anD  rcltrain  tftat  Statute  to  tftofe  Sbbepsf  t|at  cam*  to  ttlc  Sting 
after  tftcfourtft  of  February,  27  H.  8.  tGfiic&  cjrtUtDc^  tbi0  ^Ib&ep.  J>o  tftat 
nom  ttjig  claufe  map  feem  a$  general  to  the  Court  in  leaning,  a^  it  is  in 
Setter,  fo  tfjat  it  map  compjr^cnD  a0  tocll  tljofe  3£fjbep^  that  came  bp  the 
Statute  of  27  H.  8.  anD  fo  before  the  fourth  of  February,  &c.  as  toei!  a^  af* 
ter,  iDlietljer  noto  tlje  Court  fhall  juBge  upon  tfyat  clahfc  of  the  Statute  of 
31  H.  8.  onip  toithout  tohing  ItnofDlcDge  of  the  other  13an«sf  of  the  faia 
^©tatute,  tohich  gibc^t  the  Claufe  another  Conffructiojr,  than  bp  itfeif  alone 
it  fhoulb  hflbr. 

2JlnD  3  am  of  Opinion,  that  the  Court  fljail  tafee  Notice  of  the  tohole 
Statute  (though  #art  be  pmittcD  material)  anD  juDgc  accojDinglp.  3lna 
tljat  therefore  if  it  haa  not  come  bp  Barking,  ana  fo  taithin  the  Statute  of 
.31  Hen.  8.  ti)c  Court  coulD  not  relicbe  it  bp  tfjisf  Claufe,  ag  general  to  alt 
3lbbcp£3  bp  the  2flDbantage  of  the  <0enrralup  of  the  Claufe,  (as?  it  i$  Deli* 
bercD  in  ^leaDing)  fo  tijtsf  f>oint  ig  panblcD,  as?  though  it  haD  not  appearcb 
to  come  to  the  Iting  bp  Barking,  fcilicec  b}}  31  H.  8.  but  onip  bp  27  H  8.  be« 
caufc  as?  the  Claufe  10  general,  it  feemj5  to'  benefit  both  aline,  &0  tucll  thofe 
tljat  come  bp  the  27  a$  ?r  Hen.  8.  though  in  €nitb,  anD  upon  tlje  Cor.ODfta* 
tion  of  the  tohole  Statute  of  31  Hen  8.  it  Dotfj  not  fo. 

$oto  to  the  firli  ^oint,  0?  <aucltion  of  the  firfi  great  Point. 

3(t  i0  true,  tl>t  'ippjop^iation^  arc  not  regularlp  grantable  ober,  ueitsjet  To  the  firii  great 
can  thep  enDure  longer  tljan  the  OBoDic^,   tohcreunto  ttjep  mere  firff  rilpp^  genLtnethfiereo(pctty 
p:iate;  mhereof  the  Uteafong  are,  becaufe  it  carried  not  onip  the  C^lcbe  anD  pio.  w.i.  Ant.  zzi. 
«4Ipthe^,  (tobich  then  might  grant  a\nap)  but  it  Dot!)  alfo  gibe  them  the 
spiritual  function,  anD  Doth  mafte  the  #arfon3'  of  the  Church,   a«D  aath 
fupplp  3?«ftinmon  anD  Slnbuotion,  tuljtcl)  being  t§e  biShefl  ^art;s  of  €rufr, 
cannot  be  eltrongcD,  ana  therefore  tlje  Snffrument  0f  SUppjbpriation  runs  in 
thefe  llDora^,   that  thep  ana  their  £uctcflbr£  (not  their  5fiffign^;  ffiall  be  Pio. So*.\x 
^arfon0,  or  b)j  Periprafi's  holD  the  Church  in  proper  Hfe.    |3otn  Pet,  bp  pars 
liament  5Eppjop?iation  map  be  tranflateb.    &m  the  <®ucfnou  13,  to^ctnec 
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tlje  3H.a  of  z7  gabe  ttjem  unto  trjc  tswg  in  ^rat,  of  3&pp?op?iauonsf.  211* 
gaind  bjijicl?  it  ijaf  objcctcb,  tijac  the  £tatmc  ijatij  not  the  lJ@o?b  of  3Upp?o; 
p2iation  ;  toljtth  in  a  Sfoiiig  of  fo  fingular  jfjaturr,  anb  fo  fljrt  to  one  certain 
25obp,  in  point  of  Care  anb  function,  anb  ujall  not  be  taken  teitfjin  ttje 
gleaning  of  ttje  ft'ato,  ttm&out  lome  prrfett  anb  pjepet  JIDojb  to  carrp  it. 

.jSetonblp,  iC  i0  objeacb,   tljat  ttje  <fi>pinon  in  tlje  23if!)op  of  Canterbury's 
Cafe,  Co.  lib.  2.  fo.  47.  b.   tljat  all  3(mp2op?iationsJ  ftab  been  biffolbcb  upon 
31  Hen.  8.  if  tfje  Claufe  of  ©ifcljarge  of  tljat  Statute  fjab  not  been.  €0  tijis 
an  SilnftDer  batt)  been  cnbfabcurcb,  tljat  tlje  Statute  gibeg  to  tlje  iltne  their 
(Cptrjess  ana  tijeir  lianb  ftiljiclj  carrp  t'ijcir  43lebf£*,  tofjig  ig  ttje  toljole  pax? 
fonage  fap  tfjcp :   23ut  31  aliota  not  tijisf  3HnfbJcr.    tfo?  tljefe  Woib$  map 
toeli  be  tauen  fo?  Common  2.anb£,  anb  Cptftejs,  fo?  §Do?tiong  of  €ptrje£  bi* 
bibeb  from  tlje  #afio?ai  Charge :    fo?  it  fftalt  nebcr  be  uuberfioob  that  the 
26ppjop?iation  ttjoulb  be  biffolbcb,  anb  the  Church  mabc  3D?efemafibe,   anb 
pet  bp  t|e  fame  Statute,  both  <&lcb£g  anb  €pthe£*  ujoulb  be  taken  from  tlje 
Church  anb  anb  giben  to  the  Siing.    f  0?  this*  tiiere  ag  much  ag  ig  faib  of 
Julian  tlje  Sftpoftate,  that  be  bib  occidere,  non  Presbyteros,  fed  Presbyterium. 
icr.fcs.  Ant.  ?o4.      25ut  %  tjolb,  that  3flpp?op2iationg  are  toeli  giben  to  the  £ing ;  anb  that 
Bp  a  iBo?b  p?opcr  enough,    f  0?  the  Statute  gibe**  (Inter  alia;  tlje  Churched, 
Chapelt,  3&bbotofong,  anb  $*atronage£  of  fuch  S^onafterie^,  toljich  muff 
be  unberffoob  tljcit  Churched,   ag  tljcp  tarre  in  them  either  31pp2op?iate 
tohere  tbcp  tocre  to,  0?  their  SUbbotGfonfS  inhere  thep  mere  not ;   otljcrmifc  it 
mere  a  mccr  €autologifm,  Fitzh.  N.  Br.  32,  G.  Ecclefia  &  Re&oria,  are  Synony- 
ma,  anb  lBo?b£  of  app?op?iating,  are  that  thep  map  tjolb  Ecclefiam  &  Re#o- 
riam  in  proprios  ufus,  ag  Greendon's  Cafe  ig.    Sligain,  tl)ig  Statute  gibrg  all 
tfjofe  Si^onaflcticst  tohercof  the  ^offeffion  bib  not  ejeceeb  tmo  ^unb?eb  $ounb£ 
per  Annum,  fo  tohatfoeber  mabe  to  that  pcarlp  Jiebenuc  tua£  meant  to  be  %\* 
Men  to  tfje  J^ing.    31lnb  it  irjajf  noto?ioa0,  tfjat  a  great  part  of  tljeir  pearlp 
#?oftt^  bib  confift  in  3dpp?op?iatton^  ;  fo?  it  toajf  eafte  fo?  tijem  to  get  Sfib^ 
bomfen^  anb  asf  eaGc  to  get  tljem  3Hpp?op?iate. 

3Jlfo  it  toajs  t$c  clear  ^ttrpofe  of  tfje  Statute  to  gibe  t?je  &ing  all  tfiat 
tfjofe  2Sbb?p35  fjab,  anb  tgerefo?e  tfje  i&abing  both  erclubc  tfje  founbe r^,  ^a? 
tron^f,  &ono;£j  ic.    05ut  if  trje  5tpp?op?iation  fboulb  be  bifTolbcb,  the  42>U 
bcr  ujoulb  be  rcjlo?eb  to  f)i0  patronage ;  anb  Pridle's  Cafe,  Co.  lib.  u.  13.  a. 
rapg,  tljat  2Bpp?op?iation^  in  deputation  paffeb  botfj  bp  tpe  i&tatute^  of  27 
&  ;i  Hen.  8. 
acr.fios.  Ant.  148.       3Hlfo  note,  tfjot  ttje  Statute  31  Hen.  8.  recited  tfje  ^urrenbet  befo?e  ma,je 
of  bibersf  SUbbep^,  anb  &  inter  alia,  fo  all  tfytiz  Crjurcfjeff,  CftapeliS,  5Hb- 
botofon^,  Patronage^  (anb  names  not  3fipp?op?iation0  t^ere;  but  in  tlje 
§&urbieSG  gtbejf  3tpp?op?iation£  bp  ^ame,  in  majorem  Caucelam,  a$*  being 
granteb  bcfo?e  in  true  leaning,  thoufffj  it  i£  true,  tljat  fucfj  «0?ant3S  0?  ^nr* 
tenbersf  ioitfjouttbe  Statute,  tooulb  notfiabe  carrieb  3Cpp2op?iationi6f.  €fiere» 
Am  504  Raft  Ent.  fo?e  bp  tlje  3$o?b  Cfiurc^ejtf,  trje  9fipp2op?iation£t  mere  cohceibeb  to  be  gran* 
488.'     '  ten,  anb  fo  fcttleb  bp  tfje  Statute ;  anb  tberefo?e  tlje  plcabing  ig,  Virtute  fur- 

fum  redditionis  prasd.  ac  vigore  Stat.  &c,  foj  trje  Statute  gibes?  not  in  intent, 
but  botft  beff  onlp,  fabing  tljijsi  rpecial  Cafe,  bJljich  Si  note,  becaufe  it  ig  a 
-lingular  Cafe. 

3|nb  upon  tfji^  %  obferbe  furtfjer,  tljat  all  tfje  3Hpp?op?iation;sf  of  Slbbepg 
tljat  mere  furrenb?eb  bcttceen  Ctocntp  feben,  anb  €ljirtp  one  H.  8.  tocre  ipfo 
fado  biffolbeb,  mitlj  tbe  ^iffolution  of  tfje  Co?po?ation,  anb  toere  p?efenta» 
file  anb  might  babe  netu  3lna»mbrnt£.  23ut  ag  foon  ag  t!je  Statute  of  31 
H.  8.  came  tbc  $lpp?op?iationg  toere  refio?eb  anb  giben  to  tlje  Hing,  anb 
$be  S'ntumbents*  outeb. 

31lnb  touching  t^e  «©pinion  befo?e  mentioneb,  3?  toonber  from  tubence  it 

fp?ang5   fo?  Once  tfie'Bobp  of  tlje  Statute  of  ;i  Hen.  8.  gibeg  3Hpp?op?ias 

tiong  bp  #ame,  mfjat  ncebiS  tfse  otber  Claufe  f02  t^at  ^urpofe?  3inb  if  a 

©p^Claufe  can  bo  it,to|jp  u)ou!b  not  tlje  main  25obp  ?  &>o  tljat  Conceit  ig  bain. 

s  cond  petty  Quezon     J^oU)  to  tlje  Icconb  ^oiivt,  o?  (JSueftion,  of  tlje  firff  great  ^oint.    €hig  ^to* 

•t  dtefii -ft great Poim.  mtJ,  jja£(,  m  $,\ail(z  f0?  ^ifcgatge  of  ^apment  of  €ptlje0,  ag  tbat  of  €^irtp 
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one  of  Ken.  8.  hath,  neither  mm  thing  to  gi^e  Valour  to  it,  other  tfjnn  the 
Claufe,  tnat  the  iting  mail  Ijabc  fc§?  "lauos,  ge.  in  as  large  and  ample 
manner  as  tt)c  3£bbotS  IjcID  U»c  fame. 

$om  there  are  fifee  &apS,  oj  ffl?e ans,  teherebp  %bb?p  Sands  are  fjolDfit 
OifcfjargeD  of  CptlKS,  ttjat  i£  to  fap,  CompoOtioii^  1&u\l  eg  Vision,  <©2Dcr, 
^jefcription  of  ©xfeharge,  and  Unity  of  33offcaion  of  §9arfonage  ana  Sand 
<€ime  out  of  a?ind,  together  luitb  $apmcnt  of  <€pthcS.    «SE>f  tijefe  fioe,  the 
four  firfi  ©ifcfjargrS  trjc  Abbots  tijcmfclbrS  had.  02  might  balic  them,   out  iCo.47b.  mo,; 
the  fifth  teas  no  ©tftjjargc  in  ttje  $andS  of  tfje  3flbbepS,  but  it  made  a  ^iO  '4-a:  J°ne*  3-  iCl> 
charge  of  payment  of  CptheS  to  the  fcing,   and  thole  tljat  claim  unDcr  him  4>3'  °  * 
bp  ttje  fabourable  Confiruccion  of  that  Claufe  of  3;  Hen.  8.  foj  fa  much  os  Am,  298. 
that  Claufe  crtendS  to,  tnljici)  Opinion  ma<3  Jong  controbetted,  being  confer- 
red of  all  islands,  tfjat  it  mas  no  full  ana  perfect  ©ifcljacgc  in  Sam:   &a 
tljen  it  follotos,  that  tbcfe  Sands  con  reccibe  no  good  op  t$i$  Unitp,  unlcte 
thep  be  mittjin  the  ftclicf  of  that  Claufe  of  $1  thereof  tuc  fhatl  fpeah  here* 
after. 

$om  of  the  other  four,  the  firff  tfj?ee,  that  yf,  Compofiticn,  Ball  0?  Canon,  £?«■  ?"•  >  cr.4l3; 
and€*?det  mere  granted  and  aff.jtrd  unto  the  25oDp  of  the  fi^onaftcrp,  ana  Mos"3,  syd-m- 
tnere  granted  unto  tgem  as  $crfonaI  p?ibilcps,  in  refpect  of  tfjeit  Jmirii 
tual  Abilities  oj  jfunaionS,  and  their  Capacitp  of  €ptrjcS,   and  ©ifcharge 
of  3TptheS  fo?  tfjatCaufc:  3nd  therefore  thefe  bad  all  nanifhed  and  expired 
toitfj  the  ®tffbfution  of  the  25odp,  if  thep  had  not  been  p?cfcrbe&  to  t|)e  Sling 
and  i\i0  patentees  bp  that  Claufe.    23ut  ©tfeharge  of  Zpttycg  of  the  Sandja? 
of  aponafterics  bp  §f^efcription  is  of  another  Mature  j  foj  ftabiiigr  been  ah 
loapjs  (as?  ^cfcription  piefume^)  in  Spiritual  ^and.rf,  the  Sa^J  judger£ 
that  it  toa^  nebcr  chatSed  toith  €ptlie;  ajef  the  pleading  10,  tljat  the  Sandtf 
toere  immunes  a  folutione  decimarum  negative,  non  privative,  fcilicet,  inicharged, 
notdifcharged,  (\0  if  thep  had  been  once  chargeable:   €'(jc  fjcafon  toljereof 
toajaf,  that  being  Spiritual  ^erfonj?,  thep  mere  able  to  miniffer  to  tfjcmfeltoeg 
Spiritual  I5ight^,  and  therefore  performing  Officium  thep  might  retain  Be- 
neficium :  3£nd  this  $oit:crjargc  (landing  upon  ^cfcription  toa0  inherent  to 
the  Sand,  not  a0  a^Thi»S  Siucu,  but  ag  a  non  ens,  2an&£  that  netscr  pitlded 
>^pthe,  and  Sand  of  the  little  Sr^onaftcricss  fo  free  of  Cpthe^  the  Sting  bp 
the  Statute  27  Hen.  8.  and  h>S  5Batcntec.s(  mere  to  hold  free,  not  bp  JHeafon  lC      , 
of  anp  fDntiilege  mhich  did  need  to  be  pjeferoed  bp  anp  Statute,  hut  eber      '    !' 
bp  the  <©?ant  of  the  Sand  bp  anp  hind  of  Conbepance. 

STind  thfrefo^e  though  %  faid,  that  ©ifcharge  of  Bull  0?  Competition  taaiS 
to  die  mith  the  Corporation,  pet  if  it  mere  once  run  out  €ime  out  of  a^ind, 
it  \na0  then  to  be  pleaded  and  ufed  a0  a  $on  charge,  bp  Pjefcriptiou,  mhich  Jones  ?.  nCo,  i4.¥ 
i»a0  a  Cifle  of  JESifcfjarp  bp  tljc  €empo?al  2abJ,  and  if  it  tuerc  impugned,  J°n  3f^8;-  fd° 
it  ma^  tobedjaton  bp  Inhibition  to  a  Crial  at  the  Common  Sam,  and  31°  x  °'4ya* 
this  mithout  the  l^clp  of  anp  Statute.    2Slnd  therefore  in  the  23ifhop  of  Win- 
chefter's  Cafe  it  maS  rcfoibeQ,  that  the  T5ifhop  homing  Lands  of  his  25iitiop;  Ant.4z.  iQq. 
ricn,  difchargt'd  of  CiuhcSbp  p^efeciption,  his  jparmcr  being aSapman,foalI  *"'^3« 
babe  a  $>QhiDition  fo^  his  ©ifcharge  •  and  fo  lhall  the  "Biftjop  habe  himfclf 
though  he  be  a  Spiritual  ^erfem,.    ilud  pit  IJifftopjicBS,  and  their  SandS, 
are  in  point  of  ©ifrljargc  of  €ptfjc0  at  the  Common  Sam,  out  of  all  J>ta= 
tuteS :   .^0  tlicn,  the  Conrluaon  is  that  of  the  fide  maps  of  ©ifcharge  of 
€pt£e 0,  th^ee,  tfjat  iS  to  fap,  <©:dcr,  Compofition,  Bull  02  Canon,  are  pjes 
fcr^ea  and  hept  alibe  bp  the  Claufe  of  ©ifctjargc  in  the  granite  of  31  Hen. 
S.  ano  a  fourth,  In^telj  is  Huirp,  is  created  bp  that  2&2ancfj,  aud  the  fifth, 
iofjich  is  ^efcaption,  fiandS  bp  tf)e  Common  Sato,  and  hath  no  need  nej 
ufc  of  aim  Statute, 

l^olnto  the  tljtid  <©ueffion  of  the  firn  great  P  oint,  the  SandS  of  the  fmall  The  third  petty  Qiw: 
13lbbzp0  coming  to  the  &ing  bp  the  ^>rature,  made  at  the  parliament  hoi?  "^V'/cro'18"' 
den  Februarys  27  Hen  8.  cannot  be  aided  bp  the  vDifcharge  of  3TprheS  in  l"cro.<so8.r°' 
the  Statute  of  31  Hen.  8.  fo?  firfi,  all  tljc  fmall  3CbbepS  ujall  be  faid  to  the 
ftiugs  the  fitft  ^>apof  the  ^arliument,  fcilicet,  Feb.  4.  accojding  to  the  ftule  Anew. 
of  3  j  Hen.  8.  becauh  Sficts  taue  effect  the  ttrfl  ©ap  of  tljc  parliament. 
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Cfecn  taue  the  tOhole  Statute  of  31  Hen.  8.  ants  pou  fhaU  nub,  that  ttsc 
&9onaffeneS  therein  mentionca,  arc  bi^sa^a,  both,  in  t£je  ^ramble,  pur* 
bielss  ana  other  Ranches,  into  tljcfe  that  come  to  the  iting  Once  (that  ig 
after)  4  Feb.  27  H.  8.  as  it  Bierc  de  induftria  to  cjcclutsc  tf}c  little  2©ona{ierieS 
giben  bp  that  Statute,  ano  that  tfjofe  fftoula  come  to  the  fcing  after  the  J>ta- 
tllte  of  31  Hen.  8. 

SJUtb  fo  he  p?occr&S  in  that  Claufe,  that  puts  them  in  the  J>urbcp  of  the 
Coutt  of  SJUiguientations,  ana  in  tfye  other  Claufes  altoaps  ufes  the  faia  late 
3iibbfpS  Mjidj  rcfrratns  them;  ana  eben  in  this  Claufe  of  ©ifcljarge,  though 
there  is  in  tlje  15oUn  anp  SS^onafierieS  indefinite,  pet  the.  preamble  of  that 
Claufe  recite^  luhevc  bibcrs  cf  tlje  faia  ^IbbepS  enjop  their  lianas  bifctjar* 
gea  of  ^payment  of  €pthe0  :  2Dc  it  therefore,  $c.  that  tlje  Htng,  (Jc.  fijalf 
Ijola  aifdjargea  of  ®pt$eg  as  the  faia  late  %bbotg,  $c.  bib,  fo?  the  302cam* 
bh  is  plainlp  retrained  to  the  SbBepS  i"  that  Sato  anb  the  purtiirto  (be 
it  therefore)  bepenas  upon  the  SF&eafon  of  the  preamble,  anb  tlje  faia  IfebotjS 
in  the  Conclusion  rcbuccth  it  to  this,  that  the  Sana  of  any  S^onaltcrics  (ball 
z  Co.  47  s.  be  tjolaen  aifeftargea  as  the  faia  3fibbot£  (fcilicet,  mentionca  in  this  Sato) 

hcla  them  j  ana  this  Cafe  is  in  offfect  jubgea  in  the  'Bifbop  of  Canterbury's 
Cafe,  inhere  it  i0  iu&geb,  that  Sanas  of  Cftanterp  coming  to  the  Croton  bp 
the  Statute  of  1  E  6.  arc  not  roithin  the  belief  of  this  claufe  fo?  thjee  fica* 
fons. 

jtrff,  that  a  'Bjanch  of  a  Statute,,  f&all  not  Be  tanen  larger  than  the 
13oap. 

^econalp,  that  ChantericS  being  in  the  Mn$  bp  one  Slice  of  parliament., 
u>U  not  be  jubgea  in  fjim  bp  another. 

€hiealp,  that  the  fo?m  of  pleading  mas  nebec  fo,  the  &ing  toaS  feifeD 
Bpfojceof  both  3£ctS;   all  tobich  fits  this  Cafe.    3&na  pet  11102c   (as  bath 
Been  faib)  the  llanos  of  27.  H.  8.  arc  bp  crpjcf*;  €crmS  ejccluaed  out  of  the 
Statute  of  31,  tohich  *$'  ,l0t  f°  i'1  Canterbury's  Cafe,  ana  fo  10  Eliz.  Dyer  341. 
fo?  the  ^oint  of  Scares. 
Fomth  p«ty  Qjieftion     $oto  to  the  fourth  dBueffion  of  the  firft  great  point,  if  this  hflb  been  a 
of  the  fun  great  point,  particular  Statute,  tehereof  the  Court  couia  take  no  other  ftnotoledge  but 
2      lS9'  as  it  toaS  plcabeb,  tfjiS  Claufe  muff  babe  Been  taken  generallp  fo?  all  fli^o- 

naflerp^anas  ;  Bccaufe  there  toaS  nothing  in  the  $!ea  that  rcRrains  the  <0e^ 
neralitp  of  the  Wofig,  ana  the  ©efenaant  might  at  biS  Choice,  cither  pleab 
that  there  teas  no  fuel)  30 ct  of  parliament,   0?  clfe  might  fteto  the  farthec 
SSaaitionS,  ana  that  in  another  €erm ;  as  if  a  Sl^an  fljonlb  pleaa  a  s^ebife 
to  him  ana  f)iS  ^eirS,  ana  tlje  3?ebife  inaeca  is  fo  in  3©ojas,  but  then  goes 
on,  ana  aaag,  that  if  he  aie  mithflttt  3(fl"ue,  it  ffiall  remain  ober ;   the  38a- 
berfarp  map  either  traberfe  the  ©ebife  gencrallp,  0?  fbeto  the  ^laaition  ;    But 
Being  a  general  Lam,  the  Conrt  map  tahe  iinomicbge  of  the  Sitfiolc.    25ut 
then  though  it  be  0  general  lam,  if  it  Be  mif?rccitea  the  Court  ifoall  tauc 
Sinotolcagc  of  it,  nS  it  is  vefolaea  in  Partridge  ana  Croker's  Cafe,   Plow.  84. 
ana  Eo?b  Cromwel's  Cafe,  Cook,  lib.  4.  fol.  14.    15ut  note,  in  the  firff  of  tfjofe 
CafeS,  the  Statute  taaS  plcaaeD  mabe  at  a  parliament,   mien  there  InaS 
no  furh  parliament ;    ana  in  the  other  the  J>uBfiance  cf  the  Stature  tuaS 
mif=recitea,  fo  Both  appearca  to  tlje  Court  f  alfe.    235ut  in  this  Cafe  there  is 
PIo       a  nothing  pleabea  fa\(e3  But  onlp  there  iS  an  (©million  of  fome  $art  of  tl\e 

Statute  that  map  gibe  another  j>cnfe  to  this  Claufe. 
Yew.  loftj  |3o5b  then  tljiS  being  a  general  3lato,  "there  loaS  no  necb  to  pleaa  it,  no? 

nnp^artof  it,  no  mo?e  then  taljen  pou  pleaa  a  feoffment  to  ufcS,  to  fap3 
that  virtute  cujus,  &  vigore  Statuti  de  ufibus,  though  tlje  Wt  of  JMeaaing  be  fa; 
fo?  bjften  pou  habe  laia  bomu  the  Cafe,  the  Court  in  general  Statutes  manes 
application  of  the  Sam  mithout  pour  ^clp.  ^0  then,  Cnce  he  h«th 
in  this  Cafe  rceitca  fome  JDart  of  the  lam,  tDhieh  he  "eeDca  not  habc  aone, 
anb  that  tmlp,  pou  ffeall  not  require  at  his  ^anbS  to  repeat  cither  the  tC|ole 
Sato,  p2eamble  anb  all,  02  clfe  at  hiS  Peril  to  cull  out  oil  parts  that  arc 
material  to  gibe  Confliruttion  to  that  $art  that  he  pleabS;  fo?  that  ig  tfys  <&{* 
iice  of  the  Court,  anb  not  of  tlje  ^artp. 
The  kcatii  great  |^olsj  to  ilje  fecana  great  ^oisit  of  the  Cafe,  the  SlubgeS  muff  he  br rp  Ccn< 

Point.,.  -fiaVraee,  not  la  ejrtenb  tlje  ©ifcharge  of  €ptl)eS,  Bp  laap  of  ilnitp,   Bepona 

lUe  f©eunbS  UilJer^of  it  hath  gotten  ffoffeflion,  fo?  DiberS  deafens, 

f  irff, 
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firff,  it  ig  ne  friend   to  ilcligion  ;    fo?  if  tahcs  efcnap  Uje  ^oii.uinmnr 
and  ilcusacd  of  Steaming,  ana  ■pudiutrp  cf  Cfturcft  irun. 

J>cccmdlp,  it  ii.  againli  Common  Sight,  anD  tfte  Common  lEata  of  EN  G- 
LANDj  i'o?  accojdiinj  to  tftcm  it is  po  ©ifcftarge. 

OTftirblp,  it  ig  an  Sficcroacftmnitj   clini  bepond  tfte  ururprD  3Eutftb?ttp  of 
fftc  <£>ec  of  Rome,  bp  teljicft  it  bias  no  ©ifeftarge. 

'f  omcftlp,  it  tfjajJ  fucij  a  ©cav'ja  IBijclp,  as*  it  wa£  an  ?Jgc  Bcfo?e  it  toouia 
Be  b:oiu;ftt  in  anp  dMjapc,  and  pet  toften  all  toa£  Done,  it  iaa^  cafl  ii.to  a 
fo?mof  pleading,  Uicjitd  Departs  from  tfte  ftulcs?  of  ail  3Hjt  of  $cafo;iingt 
f  o?  ir  ig  plcabid  rtjitiff  fa?  €rainplc.  €fte  $?io?  of  Hatfield,  &c.  €imc  out 
of  &9ind,  Wag  feifed  of  tfje  $)orfoiiagc  anD  Hand,  fimul  &  femel,  &  ratione  in- 
de  ftcld  tfte  Hand  DifcftargcD,  9 c  2£nD  per  pou  map  not  oenp  tfte  3U  gumenr, 
iofucft  mull  Be  j  tftat  Huitp  Bp  $?eicription  Difcfjargrtft,  tftougft  it  be  con* 
felted  to  be  falfc.  2Hnb  if  pou  fuppofe  tfte  Major,  anD  turn  it  into  a  Syllogifm, 
pou  are  not  allotaeD  to  oenp  it  ag  to  Demur  in  llato  upon  it,  pet  tDftccefacbcr 
f'ueft  an  Hnirp  ig ,  ujttft  a  clear  $011  papment  of  &\nt}tg3  £imc  out  of  3  ct  iotr. 
a?inD,  in  a  15oDp  Spiritual,  capable  of  a  $on;cftargc,  it  migftt  ftatoe  been 
laiD  ajS  an  abfolutc  ©ifeftarge  u*son  better  fieafon  Direotlp,  rftan  to  lap  it 
upon  tijc  8nifp  ;  for  tfjc  $?cfumptiou  of  a  perfect  ©ifcftatgc,  in  tftat  Cafe 
fcua£  nor  Doubtful ;  fo?  in  Pridle's  Cafe,  Co.  lib.  it.  fol.  14.  it  ig  ttnip  faid, 
tftat  an  Unitp  anD  a  perfect  ©ifeftarge  Bp  p?cfcription  map  ttand  togctftcr. 

$ototftcn  it  ig  agreed,  tftat  tuftcre  tfte  iJnitp  ig  fuct)  ag  ig  alloaseD  fo? 
^ifeftarge,  it  ig  not  fo  allotted  fo?  it  felf,  anD  of  itg  oton  -Strength,  but  in 
Contemplation  of  a  true  ©ifeftarge,  tofticft,  in  fucft  Confufion  of  pjfffffidn^ 
anD  $nbilcgc£  of  all  jjiature^,  map  iUcU  Be  conceiUeD,  tftougft  it  cannot  Be 
fljctueD^  $oto  tftat  $?efumption  iailg  in  tjjta  Cafe,  fo?  toftcce  tftete  an  font 
3©ap£,  ag  hath  Bern  faiD,  to  Difch-rge  %bbey  HanD0  of  arptbc^ ;  teat  ijgf 
to  Tap,  €>?bet,  Compofition,  Bull  0?  Canon,  anD  ^efcription ;  all  tfjcfe  map 
Be  p?efumeD  to  maintain  tftc  ©ifcljarge  Bp  Snitp,  ruljere  tfje  fame  ®oDp  of 
Tfje  ^bbcp  continued  frifcD,  Botlj  of  tfje  ^acfonage  anD  the  Hand,  from  Be* 
ponD  Sl9emo?p.  'till  ttjc  Statute  of  ;iH,  8.  fo?  trjen  tftat  Statute,  anD  tl)c 
Claufe  of  ©ifcrjai-gc  tijeceof  DiD  att.icb  upon  it  U)itb  full  2adbantagc.  *But  in 
tbitf  Cafe,  tUbtcfj  ig  a  $obeltp,  trj?cc  of  tftefe  $?cftimption£  f  il  mitft  t^e 
5D:io?p  of  Hatfield,  ag  tjatfj  Been  faiD,  tftat  in  €^?Dcr,  Compofition,  and  Bull  Ant.  3o3. 
02  Canon. 

\}j5olti  if  it  Be  faiD,  tftat  if  tftc  SCBBep  of  Hatfield  lucre  Difcftarged  Bp  $?e» 
fcriptiou,  tftat  tljat  remain^.  %  anfrjucr,  tftat  if  it  Be  fo  taken,  it  mafec^i 
ei-pjcflp  agaiuft  tfte  plaintiff,  fo?  tftat  ©ifeftarge  i^  fufficienr  of  it  felf,  nc^ 
co2ding  to  tfte  Courfe  of  Common  llalu,  and  fjatft  no  need  of  therein  of  anp 
Statute,  a0  ftatft  Been  faiD,  anD  tftcrefojc  cannot  Be  admitted,  in  Hiucffand* 
hig  to  maintain  an  aaitp,  tofticft  ftatft  no  jrojec  but  bp  tfte  Statute  ot  ?r. 
fo?  fiction  ig  newer  admitted  tajftcre  €rutft  map  too:ft,  ag  fijftrrc  Ceftuy  que  Ant.  1&3. 
ufe,  and  big  feoffee  join  in  a  feoffment,  it  ffiall  be  tfte  feoffment  of  tfte 
feoffee,  jbo  toftere  in  Pridle's  Cafe  it  ftatft  Been  faid,  tftat  an  effectual  Hnitp 
muftftabefour  (Bualiticg;  tftat  ig  to  fap,  it  muft  Be  perpetua,  squalis,  legi-  ,,co.i4.h. 
tima,  &  libera;  pou  mud  aDD  unto  it  a  fiftft,  tfjat  ig,  it  muff  continue  iu  tfte  *.cr.4j3. 
fame  Q5oDp,  0?  clfe  tfte  p?efumption  of  true  ©ifeftorge  ceaftng,  lofctft  h_ig 
f  o?ce.  3UiiD  S  am  of  Opinion,  tftat  if  in  this  Cafe  tfte  plaintiff  fftould  lap 
tfte  ©ifeftarge  Bp  f^efcription,  tftat  tfte  ©efendant  migftt  aboid  it  Bp  ffteto* 
ing,  tftat  tfte  SllBBcp  tea£  Difcftarged  Bp  C>?dec,  Compofition,  o?  Bull,  BJttftin 
tfte  €ime  of  S^emojp,  o?  at  leaff  it  toere  a  great  <2biDenc«  fo?  ftim. 


Kibbec 
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Kibbet  verf. 
Lee. 


(  33c,  ) 


Kibbet  verfus-Lee. 
Tr.  17  Jac.  Roc.    1880. 


Midd. 

Brownlow, 

■2.7  H.  8.  cap.  10. 

Winch.  83.    Vo&.  349. 


frifln,  to  r(ic  Hfc  at"  Ijtmfclf  fa-}  Stfr,and  after  lji£  ©cccafe  to  tfje  H"r  of  George 


Lee  iji«j'  J>on  aiiD  ij5cir3  tobicli  i?  noto  t&c  defendant,  and  tije  Orirjef  af  big 
23adp,  tljc  ftcmainbcr  to  ijijS  cum  rigfjt  l^rir^.  |B?adiDrD  nedcclefe,  tljat  if 
George- ttKjratljcr,  fljould  at  aup  ^i me  During  lu£  3lifc,  be  minded  iipaa 
any  £>ccafro;i  to  mahe  boid,  oj  change  tije  Hfeg,  ttjot  tjjtn  it  ftiould  be  lawful 
fo^'fjim,  being  in  prrfect  l^rakf}  and  -S^einojp,  bp  Writing  under  t)i£  Ij3an0 
ana  £cal,  and  bp  f|im  dclibcrcd  in  tljc  j&efenxe  of  tfj;>cc  credible  115irncfTe£, 
to  Declare  tjjat  hiss  ilDiiS  an&  $lcafurc  i&3  tljat  tije  faid  Hfc£,  or  anp  of  tljri 


Judgment. 


1  Cr.  375. 

The  fole  main  Que- 

ftion. 

Whether  an  Aftual 
Revocation  may  be 
made  by  the  aiorelaid 
Piovifo.  Dy.  314,  p. 97. 


tliat  George  tije  jfatber  made  &i£  fall  IBM  in  inciting,  under  tjig  Ipaud  and 
Jbca\,  and  tljerebp  bid  debife  tije  fasd  iQIencmcntji?  to  Thomas  Lee  the  3te(Toj, 
and  tije  fpeir£  of  fji«j  25obp,  and  fa;  want  of  fuel)  3MTue,  J0  &i$  ^on "George  in 
€ail,  tije  i*c maindcr  topis'  ©augljtct  in  fct,  and  tp at  t^c  fame laft  Will  Wag 
fcaled  and  delidered  in  rbe  defence  of  four  (naming  tfscm)  being  credible 
aBitncffeg-,  and  tljcn  George  Lee  cf$e  father  Died,  and  Thomas  Lee  t&e  noun* 
gcr  ^on  entered,  end  made  tije  Srafe,  upon  tofjom  tije  defendant  George 
Lee  entered,  and  rjreted  fjim,  Ec  (i,  &c.  3&nd  betcupon  judgment  toa£ 
Si  den  fo*  tbe  plaintiff,  bp  mp  felf,  Warburton,  and  Winch,  Hutton  Oiilp  differs 
ing.  €lje  fole  main  <2Suejtioo  being,  w!}£tljet  a  £$ebocat!on  actual,  tsj  an  %st 
implying  fo  mncJj,  map  be  made  bp  l©ill,  bp  f ojee,  and  witftin  tije  ^caning 
of  ttH#  f>?odilo. 


10  Co.  143 

1  Cr.376. 


of  fufTicinit  iSuibODp  SS&cn. 
b.  144.  jpert  it  ma^s  agreed,  tfiat  all  f  ojm^f  and  Ctrcitmfianrc^  pj£feribfd  muff  be 
obferded,  a$  jjcre  it  miift  be  bp  Writing,  Rgncd,  fealcd  and  delibercd  in  tfje 
defence  of  IDttncfl'e^  uc  fupra,  to|)icb  Ujougb  tbep  be  not  all  rcfjiiiOie  in  a 
§©ill,  a^  itiu  a  Will,  pcta^i  it  i£  a ilcdocatioh  toitljin  tfjisf  $?obifo,  it  muff 

Uabc  tljem.     Scroop's  <£aff. 

Ipoto  ttjougSj  rljis  be  true,  it  isf  to  be  undcrltood  of  3Fojm^f  and  <2Tircum^ 
ffance^  tftat  arc  erp^effed,  and  not  imagined. 

$ofcl  tftcn  Ijerc  tbe  l^iU  i$  a  JDjiting  under  l^and  ^eal,  and  delibered  in 
tije  defence,  fc.  fo  all  tfie  evpjef?  Cirenmffance^  are  obferded. 

aigainft  toijic^  it  U3a53  faid  bp  mp  '33?ctijee  Hutton,  tljat  it  i<$"  to  be  under* 
Hood  of  a  ©eed,  aceo-jdinfit  tobulgar  ^pecclj,  and  tije  rather,  becaufe  in  fuel) 
Claufe^  tije  laft  3Bil!  i$  clpeciallp  mentioned, 

3End  iafilp,  tljat  tije  «£laufe  t^,  tljat  from  ftcncrfojtl),  tbat  i^  (fap  tftcp) 
from  tije  fcaling  and  delidering,  t|jc  old  We$  (ball  be  boid,  itiSuc|?  cannot 
fie  in  €afe  of  a  IBill,  fcDbid)  i^  ebcr  rebocable,  and  tane£  no  Effect  'til!  ^eat^, 
nor  in  tbj^  Cafe,  \Bt)Ut)  ma^  fo  far  agreed, 

IBut  it  taa^  anfmerrd  hp  tije  Court,   and  fo  refolded,  tfjougf)  ®ctoocation£ 

muff  obfertoe  tije  Circumffance^  tljat  tbe  <©mner  impofctlj  upon  tjimfclf,   a^ 

battj  been  faid,  pet  no  mojc  ffiaSl  be  impofea  upon  t^im,   but  bi^  Jpotoer  (bail 

Co  l  237 »  fieta&ni  fabourablp  a£  agreeable  to  ligature,   tljat  ebrrp  Si^an  Ijabe  fret 

^oi33er  ober  bi£  oton,  toljieD  i^  tije  fteafon  t|>at  r^e  lattes:  2Hit,  t|jat  cannot 

1  fiand 


Long  verfus  ? 

Hobarr.         S  3*3 


fTand  ttmfj  the  fojmer  £!<>£,  i?  ronfrrucd  a  IficDocarion,  though  according  fo 

ibe  cypjci"?  3©a:D  anD  bnlgar  *§>cnfc  it  i?  none.    Scroope's  and  Fitz  Williams  1C0.173.  b.  sco. 

€afc.    hlio  inhere  a  Condition  fcifpcnfcD  op  crtimt  in  $arr,   cjcnnguilfcc?  3;  a-  10  Cj- '++•»• 

mrjollp,  a?  being  odion?  in  EaiU,  the  Cafe  of  liberation  i?  clean  contra* 

rn*  fop  if  the  JDomec  ejetend  to  100  Sficrc?,  anD  S(  malic  a  feoffment  of  10.  ,,co.  i7J.b. 

3i  may  ueucrthclef?  rctooke  fo:  t|je  refit.    &o  tijc  potocr  of  iletsocation  i?  Co- L  13?- a- 

fo  be  taken  iiberallp,  anD  the  aSjcecution  of  it  fnbourabip.    $otn  then  fo?  the 

•Claufe?  [€hcn  auD  Ijcnccfojrh]  thep  arc  ^urplufagc,  and  of  no  f o?ce.    f  0? 

rtje  fHilncr  of  Scbocation  i?  perfect  anD  complcat  bcfu;c  thep  come  to  tijefc 

ieojd?.,  in  thefe  3@o?i>?,  [that  if  it  be  hi?  JiJleafure  to  reboftc  tl}tmt  tie  map 

bp  his  i©?iting,  $c.  Declare  ttjrm  boiD]  anD  then  §©o?d?  nerdief0  ffjall  not 

impeach  a  Claufe  certain  anD  perfect  iuitfjout  them.    2Snd  pet  further,  be; 

ing  tcnlp  cenftdcrrd,,  there  i?  no  ftrpugnancp  in  them  ;  fo?  nip  leaning  i?,, 

that  he  U)aU  ijatoe  joiner  to  Declare  trjem  boiD  according  to  hi?  pcafure, 

rijat  i?,  according  to  the  Mature  of  hi?  declaration  in  Sato,  fcuhieb  in  Cafe 

of  a  ll£>ill  i?  from  Si?  ©cafh,  0?  accojding  a0  lie  it)all  crpreflp  appoint  tfyt 

<3Time.    3Hnd   thcrcfo?e  if  ill  tgi?  Cafe  George  Lee  the  father  |ja&  maDe  a 

frmple  Uniting  of  declaration,  anD  not  in  tftc  scanner  of  a  ©eed,  to  anp 

certain  ^erfon,  that  i)i?  8fe?  ffjall  be  boiD,  anD  IjaD  figneD,  fcalcd.,  anD  De= 

littered  it  in  trje  defence  of  tlj?ee  creDible  JBitneftV?,,  anD  had  cither  in  the 

23odp  of  the  ©ced,  0:  berballp  declared,   tfynt  it  tfymld  rafte  Effect  upon  an 

i^unDKD  50ounD?  paid,  0?  at  hi?  ©eatb,  anD  not  brfo?c  ■■,  that  rfit?  lUeboca* 

tion  fbculd  be  good,  anD  pet  fftall  not  rartc  <Sffett  from  the  fl^aning  but  from 

the  €ime  appointeD,    inithin  trjefe  J©o?d?t   [3Thcn  anD  from   bcnccfo?tfj] 

toljrrcof  it  folloto?,  tfjat  the  fo?mer  <£fratc?  being  rrbohed,  the  mill  is  good 

fo?  tfje  tcfiole,  too?kincr  a?  a  Wil^  turjicb  maintain?  tbe  3[uDgment.    15ut 

if  the  EanD  IjaD  been  rjolden  bp  linigbt^erbicc,  anD  tlje  ©ettife  to  a  £frnn*  6  Co  x%  ,. 

gcr,  it  coulD  rjabe  carricD  but  ttoo  part0  a?  a  WiU,  auD  bp  f  o?ce  of  t§c 

^3eeD  of  tfje  Cobcnant?  it  coulD  carrp  notbing  to  a  Stranger  j   anD  if  ti)c 

aanD  baD  been  fo  liolDcn  anD  DebifeD  to  rfic  J>on,  a?  it  i?  bcre,  it  can  car^ 

rp  but  ttuo  |5art?  a?  a  !©ill,  anD  S  boubt,,  it  coulD  not  fjabe  carricD  all  a? 

0  declaration  of  nefca  Hfe?  upon  tlje  l-'otocr  of  tlje  Cobenant ;    fo?  fince  tlji? 

©ebifc  ( if  it  ffjoulD  too?h  fo)  cannot  tane  Effect  During  tlje  2ife  of  rfic  &e> 

bifo?  anD  CoDenauter,  it  amount?  to  no  mo?e,  t|an  a?  if  a  23?an  fljouID  co^ 

benant,  tfjat  after  fij?  t©atr)  bi?  t)cir  fljOulD  ftanD  frifcD  to  tt)z  We  of  fi,i?  cr.  0.131.  swmb. 

pouncjer  £on}  to^ic^  §J  IjolD  to  be  boiD.  32?- 

(  390  )  Windfmore  verfus  Hobarr.  Ejeaion. 

B.  R.  Tr.  27  Eliz.  Rot.  8jo. 

THomas  Windfmore,  %zftec  of  Edward  Long,  plaintiff,  anD  Nicholas  Hobart  Hurt.  87, 88.  Mefme 
©cfrnDant,  in  Ejeaione  firms,  fo?EanD  in  Polfholt,  in  Com.  Wilts,  Sflfue  %.  Sti. V?"""^: 
not  ©uiltp  •  it  ma?  founD  bp  a^pecia!  ©crDier,t!iat  William Uo?D  Sturton  ina?  164.  ow.  3s.  jon. 
feifcD  in  fee,  anD  tfiat  24  Maii,  8  H.  8.  Per  quoddam  fcriptum  fuum  indentatum,  l^u'poft^i"  Co 
figillo  fuo  figillatum,  dimifit  cuidam  Thorns  Hobart  tenementa  prxd.  habend.  eidem  L.'7/a.  j*.  b.  Yei.  9. " 
Thomse  &  piafato  Nicolao  Hobart,  ac  quibufdam  Johanni  Hobart  &  Henrico  Ho- 
bart filiis  prsdid.  Thoma:  pro  termino  vitae  eorum  &  alterius  eorum  fucceffive,  diu- 
tius  vivencium.     William  So?D  Sturton  granted  tlje  SSebccCon  to  Thomas  Long  and 
hi?  Ifeir?,  toljo  debifed  tlje  fleberfion  to  Edward  Long,  tbe  SefTo?  in  €ails 
and  died;  Thomas  Hobart  and  Henry  Hobart  Died,  and  Nicholas  and  John  fur- 
bitocd,  and  the  3leffb?  entered,  and  madetfje  Heafc  to  tlje  plaintiff,  and  tbe 
defendant  entered. 

3Cud  in  tlji?  <ffafe,  judgment  \na?  giben  fo?  tlje  piaintiST,  after  long^e*  judgment. 
bate,  and  upon  great  tfonfidcration,  mSereof  trje  iHearon?  lucre  ;   6rff,  that  * fol%  c8°  L' £*• 
none  could  tabe  bp  trje  ©ced  immediatrlp,  but  Thomas  Hobart,  Bccaufc  he  ys.  *iio.i!  +Le. 
ma?onlp  $artp  to  the  ^ccd,  and  the  reft  not  named,   but  bp  the  Habend.  ^.Vv^'h *»£'&" 
then  thep  cannot  take  but  bp  the  map  of  item,  tobuh  cannot  be  joint,  be*  jac.W^vaugh. \&\'. 
caufeof  the  JBojdsf  Succeffive,  &c.    2lnd  in  ^>uccru1on  tfjep  cannot  taftc,  foj  cy.  %$i.  a.  M0.637. 
the  ancertaintp  luho  u)all  begin,  and  felno  fball  folloto,  tuhich  in  the  Cafe,  V£W>™-  Hovvd- 
20  El.  Dyer  16^3.  i?  afcertaiiied   bp  tlje  Claufe  Succeffive  ficut  nominantur  in 
Charta. 

S  f  Greenwood 


3S4 


Greenwood 
verf.  Tyler. 


Error. 


(  39*  ) 


Greenwood  verfus  Tyler. 
Tr.  16  he.  B.  R.  Rot.  1089. 


Palm.  29.   zCro.      , 
5S3.  m*  z  Ro.  R.  ?65. 
31  H.  8.  cap.  2.3. 
Ar.t.  515. 


1.  Attorney,  or  the 
P.irry,  makfs  Live  y 
differing  from  the 
Deed,    z  O.  563.   Cr 
Car.  ()f.   2  Ro.  828. 
Her).  20,  2.1.    1  Cr. 

2.2,23,  388. 
2. 
z  Cr.  IJ3,J^4- 


3Cr.  38.  i  Ro.  R. 
3J6". 


4- 
3  Cr.  J<?4. 


Mefme  Ca.  Hut.  87. 
m'  c*   Dy.  361.  a.  z 
Cr.  S<5+.  z  Leo.  1. 
Vaugb.  2.61.    3  Cr.  j8, 
Ant.  31?-    Ow.38. 
Gjdb.  J(. 


<©'u)  tljisj'  €i'i*m,  Mich.  18  Jacobi,  Dp  a  ID^it  of  €cro2  out  c!  tiK  &tng'd 
25fncis,  came  rijig  Caufc  &rfo:r  u<sf.     Robert  Greenwood  bjougfcr.  on  £. 
jeefcione  Firms  againajohn  Tyler,  of  3ta|10£  in  Box  ill  ri)c  (aid  Comity  ;    anO 
upon  3tffiic  nor  Guilty,  a  fjjctial  ©fcoia  toLi.tf  founD,  Que  Anthonie  Long  & 
Alice  fa  femme  fueront  feifi  in  fee,    in  droit  Alice  del  dits  tenements  in  que  &c.  & 
fie  feifit    20  Aug.  Anno  z  E   6.  un  Indenture  fuit  feit  enter  le  dit  Anthony  Long,  & 
Alice  fa  femme  del  un  part  &  un  John  Fiflier  del  auter  part  per  que  les  dits  Anthony 
Long  &  Alice  L  femme  demife  &  leafe  al  Farme  per  Indenture  al  dit  John  Fifher 
&  Anne  fa  femme  &  Johanne  lour  file  les  dits  tenements  in  le  Count  mentioned. 
Habend.  les  dits  tenements  ai  John  Fiflier  &  Anne  fa  femme  &  Johan  lour  file  &  eo- 
rum  diutius  viven.  fucceffive  a  fefto  S.  Michaelis  Archangeli,  donque  prochein  en- 
fuant  le  date  del  dit  Indenture  ufque  le  fine  &  terme  de   lour  vies  natural!,  rendant 
proinde  annuatim  durant.  vitis  ibis  ut  prsdid.  eft  le  yearly  rent  de  13  s.  4  d.  ovef- 
que  un  harriot  de  lour  beft  animal  port  eorum  deceffum  five  exitum,  Anglice  going 
out  cujuflibet  eorum  :  ove  Covenant  de  part  John  Fiflier  &  fa  femme  &  johanne  lour 
file  de  payer  touts  free  Rents  Sz  autres  Charges'  ana  ©utic£  iffuant  hors  de  cefte 
terre  durant  lour  vies  ut  profertur  apres  le  feaft  de  S.  Michael   avant  dit,  &  dit  An- 
thony Long,  &  Alice  fa  femme  OcllDrrcD  feifin  in  perfon  al  dit  John  &  Anne  fa 
femme  &  Johanne  lour  file  folonque  le  forme  &  effeft  del  dit.  Indenture.     Anthony 
Long,  moruft  &   Apres  Alice  fa  dit  femme  vecciuf  le  ftent  del  dit  John  Fiflier,  & 
puis  ceo  les  dits  John  Fifher  &    Anne   fa  femme  moruft,  &  Johanne  lour  file  en- 
ter; apres  que  le  dit  Alice  puis  fa  Acceptance  del  dit  rent  enfeoffa  Hemy  Long  in 
f'u  fouth  que  le  Defendant  Claim.  Et  la  dit  Johanne  la  file  que  eft  unc.  in  vie  prift. 
a  Baron  un  Anthony  Tyler  &  ils  leffant  al  dit  Robert  Greenwood  prout  in  the  count 
del  Ejectione  Firms  per  que  le  dit  Robert  Greenwood  fuit  poffeffe  tanque  fuit  Ejed 
per  le  dit  John  Tyler  furque  fuit  adjudge  in  banc  le  Roy  pur  le  dit  Robert  Green- 
wood le  Plaintiff  in  le  Eje&ione  Firms  &  fur  ceo  de  Defendant  John  T>ler  port  bre. 
de  error. 

En  bank  le  Roy  fur  grand  debate  de  le  caufe  fuerunt  ceux  points  refolves  com  fuit 
report  a  nous. 

1.  Que  le  livery  &  feifin  fait  per  Anthony  Long  &  fa  femme  in  perfon  puis  le 
Feaft  de  S.  Michael  fecundum  for  mam  Charts  fuit  bon  Auterment  uft  efte  fi  le  live- 
ry de  feifin  uft  ee  fait  per  Attorne  folonque  le  Cafe  de  Buckler  &  Harvey  2  Reports 
fol.  f  j-.  ou  devant  le  Feaft. 

2.  Que  Anne  femme  de  John  Fifher  &  Johanne  lour  file  ne  puiffoit  prender  joynt 
eftate  ove  John  Fifher  per  le  dit  Indenture  de  Leafe,  eoque  le  dit  Anne  &  Johanne 
ne  feur.  parties  al  dit  Indenture  folonque  le  cafe  de  Winfmore  &  Hobart  donque 
cited. 

3.  Et  que  Johan  Fiflier  ne  prendra  afcun  greinder  eftate  que  pur  fa  vie  demefhe, 
&  nient  per  les  vies  de  luy  mefme,  Anne  fa  femme  &  Johanne  lour  file  eoque  ils 
deux  fuer.  intend  de  prender  eftate  al  eux  mefmes  &  pur  ceo  lour  nofmes  ou  vies 
ne  ferr.  limitation  ou  increafe  del  eftate  del  John  Fiflier  contra  al  intention  del 
fait. 

4.  Et  tamen  le  fait  in  les  premifes&  in  le  habend.  ne  ferra  auterment  void  quoad 
le  dit  Anne  &  Johanne  mes  que  le  fait  a!  eux  donera  eftates  en  Remainder  perforce 
del  parol  (fucceffive)  Hmit  al  eux  in  le  habend.  devant  le  eftate  pur  lour  3.  vies 
en  ceo  mention.  Iffuit  que  le  fucceffive  la  va  a  diftinguifh  lour  feveral  eftates  & 
fucceffive  poffeffion,  Tun  puis  Tauter,  fucceffive,  folonque  le  Cafe  20  Eliz.  fo.  361. 
Dyer. 

Et  en  ceo  de  varier  del  le  fucceffive  in  Winfmore  &  Hobart's  Cflfc,  eo  que  la  Ian- 
denture  fuit  fait  inter  William  HOJD  Sturton  de  Tun  part  &  Tho.  Hobart  del  auter 
part,  &  pur  ceo  le  dit  it  William  SojD  Sturton  leffa  al  dit.  Tho.  Hobard  habend.  al. 

dit 
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die  Tho.  Hobbard,  &  Nicholas  8c  John  &  Henry  Hobbard,  pro  termino  vita:  eorum 
£c  alterius  eorum  fucceffive  diutius  viventis 

Pur  que  la  le  fucceffive  apres  les  joynt  vies  limit  ne  extend  a  lour  perfons,  roes  le 
limitation  (de  fucceffive  diutius  viven.)  apres  joynt  eftatespur  vies  limit  ore  mre.  que 
l'eftate  continue  fi  longe  come  afcun  de  eux  vive  &  nemy  pur  divider  les  eftates,  mes 
in  le  principal  cas  icy  le  limitation  eft  habend  el  eux  %.  nofmant  eux  &  eorum  diu-  z  Cr.  jfiy. 
tius  viven.  fucceffive  que  extend  al  lour  perfons  pur  terme  de  lour  vies :  Iffint  le 
fucceffive  efteant  deveant  le  limitation  de  afcun  eftate  iffuit  eft  placed  pur  divider 
l'eftate. 

Ideo  in  le  Cafe  de  Winfmore  ceo  ne  fait  lour  eftate  feveral  quia  neft  limit  al  ceo, 
mes  autrement  ferra  en  ceft  Cafe  en  variance  potius  que  ceo  ferra  al  eux  un  void  li- 
mitation fblonque  l'opinion  de  Juftice  Sanders  in  Coltheifts  Cafe,  Com.  fo.  29.  fur  le 
livre  de  17  E.  3.  fo.  29.  &  18  E.  3.  fo.  ^9.  6c  ^9  Aff.  plac.  20.  on  le  heyre  prieft  per 
voy  de  Rem.  quia  impoffible  fur  le  fait  de  prender  eftate  in  pofleffion. 

15ut  in  ©ebatr  of  this*  Cafe  upon  tlje  WSltit  of  tfrroj,  toe  tocrc  o!I  of  <&?  iCr  6    hnt 
pinion,  that  there  toa£  no  material  ^Difference  bettoccu  Windfmore's  €afc  and 
tfjtg,  fo  that  the  judgments  could  not  fiand  both  together.    3ind  tbfrcfo?c 
toe  adbifed  the  defendant  to  compound  toith  the  plaintiff,  in  the  W}it  of 
<£rroj. 

(  392  )     Sir  William  Elvis  Knighr,  againfl  the  Arclv-Bifhop  Spare  tm^td. 

of  York,  Martin  Taylor  and  Thomas  Bifhop,  Clerks. 

Pafch.  17  Jac.  Rot.  877. 

S3[t  William  Elvis  &2iltg£  a  Quare  Impedit  to  picfent  to  tf)C  Cfturcf)  of  Bad-  Nottingham.  Jones, 
worth,    ano  dcclaVrg,  that  £ir  Gervas  Elvis  SSuig^r,  toa£  feifed  of  tlje  4.  incumbent,  Br. 4. 
fl^anoj  of  Sanby,  to  toftieh  the  faid  3CddOtofou  \$  appendant  in  fee,  and  Ijrld  Antl02- 
the  fame  of  tfte  Sing,  and  fo  feifed,  did  pjefent  one  George  Turpin  hi£  Clerk, 
toljo  toatf  admitted  and  infiitttted,  $c.    3Cnd  the  faid  £ir  Gervas  fo  feifed 
toag  attainted  of  jrclonp,  and  executed  ;   bp  jfo?cc  toftcrcof,  the  Sing  U)a$ 
feifed  of  the  faid  fl^ano?  ad  quod,&c.  in  fee,  in  ftight  of  tti0  Crosin,  and  fa 
feifed,   did  g?ant  tfje  ffl^ano?  and  3Jdbotofon  thereunto  belonging,    to  tfje 
plaintiff  and  t)i&  ^eic.a,  adeo  plene  &  integre,  &c.  bp  dertue  tohereof  f)c  en» 
tered,  and  toa£  feifed  thereof  in  fee ;  and  fo  being  feifed,  the  Church  became 
boid  bp  the  vDeatb  of  Turpin,  toherebp  it  belonged  to  the  plaintiff  to  p?cfent, 
and  the©efcnDant£diddifhirb  him,  to  the©amogc  of  fide  J^und^cd  |pound£. 
A<aiononj  confefTctb  the  £>eiftn  of  £ir  Gervas  Elvis,  and  the  fdjefentation  df  ThePie30fthe  Arch 
Turpin,  and  tlje  Attainder  and  <£i:eeution,  a£  the  plaintiff  had  fct  fo?th  in  waop.  Br  .Spare  i» 
fiiS  declaration  :    33iit  further  fnitjfj,  that  bp  bertuc  of  the  faid  Attainder,  ^'f'"9',xo-  Ant" 
ifyz  Sing  toag  feifed  of  the  £$ano2  ad  quod,  &c.   in  fee,  in  flight  of  rji£ 
Ctoton,  ana  fo  feifed,  tlje  Church  became  doid  bp  tlje  vO>catb  of  Turpin, 
toherebp  the  Sing,  to  the  Churcb  being  boid,  did  p?efenr  to  the  faid  3ftrchbi= 
ftop  the  faid  Thomas  Bifhop,  tohom  be  enufed  to  be  admitted,  infiituted  and 
inducted,  atf  it  toatf  latoful  fo?  tjim  to  do :  Iteitbout  that,  that  tfje  Sing  did 
grant  to  tf>e  faid  William  Elvis  tfje  3fldbotofon,  prout,  &c.    thereupon  the 
plaintiff  demurs  in  Sato  gencrallp. 

€hat  be  i$  $arfon  imperfonee  of  the  Church  afo?efaid,  bp  tfjc  ^?cfcnta<  The  piea  of  Bilhop 
tion  of  the  Sing,  and  fapg,  quod  Actio  non,  becaufe  he  fap£,  that  Gervas  El*  **  incumbent, 
vis  toaiS  feifed  of  the  faid  3Cdbotofon,  a$  of  the  ^Cdbomfon  in  4B?of0,  and  con* 
feffcth  the  SfittainOer,  and  that  after  the  ^catb  of  Turpin,  the  fting  dit>  p:e« 
fent  the  faid  Bifhop,  toho  toa^ef  admitted,  inlfttutcd  and  inducted,  &.  and 
toaff  ^arfon  Imperfonee  atthcCime  of  the  purchafing  of  the  W;it,  $c.  toith* 
out  that  that  t()e  3£dbotofou  afo:efaid  did  belong,  and  as  pet  doth  belong 
to  the  faid  a?ano?  of  g>.  prout,  &c 

3©hetcunto  the  plaintiff  replied,   that  Bifhop  is?  not  Patfon  Imperfonee  of 
tf)C  ^efeutation  Of  the  Sing,  prout,  &c.   Ideo  petit  quod  inquiratur,  &c.  tohcrc* 

S  f  2  upon 
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upon  Bifhop  Demurs  in  21a  ui,  t^ar  one  John  Sidenham  Gentleman,  tolas  lei- 

Th:  Plea  of  Taylor.      fcD  of   Ujf  1 0  i  D   Q^aUO?   ad  quod,  &C.    til    fCC,    tOiO    (O  UlfcO  in    t|je    16  iffflC    Of 

<®,  Eiiz."  bp  SnDnifure,  ifc.  DtD  grant  ro  Richard  Ridley  anD  Eleanor  l)iS  2©ife, 
tfjc  faid  SDbotGfon  foj  tvjc  tbjpe  Srft  SfcooiDanecs.  Cfte  Church  became  boib 
bp  tiie  ©eatn.  of  one  Lilly,  iumcj?  teas'  the  Sri?  3£ooiDanrc,  e|c. 

Co  it)!)icn .  CtHircn,  tile  faiD  Sidenham  ieifeo  the  faid  $9ano?,  and  (habing: 
no  flight  to  p?efcnt)  Did  y,vfnn  one  Richard  Clifton  bis"  Clcru,  and  the  faiD 
C!it',on  being  Seao?  of  the  Sato  Church,  tiic  faiD  Church  became  boiD,  bp  the 
©cp:ibatton  oi  rije  faiD  Clifton,  tohich.  SfiboiDnnce  tea.S  the  fecond  3£boi; 
Dance,  §c. 

28  no  the  fa  is  &ir  Gervas  Elvis,  .father  of  fjftc  plaintiff,  being  feifed  of  the 
Q£ano?  in  fee,  anD  babing  no  tiigtit  to  pjtfcnt  to  the  faiD  Church,  being 
bo  id,  did  pjefeni  to  r^c  faiD  CDurch,  bring  Poid,  the  faiD  George  Turpin, 
Qui,  &c.  2£nD  Wit  he  the  faiD  Turpin  being  Sccte?  of  tJje  faiD  Church,  and 
that  tire  faiD  Ridley  anD  fits'  3©ifc,  being  poffe.jfed  uf  the  faiD  SSdbomron,  t^e 
faiD  Ridley  dietfS,  anD  Eleanor,furbi'oc£,  anD  tsa^  folelp  poffejfed  of  the  3fid* 
botofon,  anD  ficj  manes"  Martin  Taylor  her  ^jrecuto?,  anD  Dieth,  toherebp  he 
\tiag  poffefleD,  anD  fa  the  Church .became  boiD  bp  the©eath  of  Turpin,  tohictj 
teas  the  thi:o  Sfirjoioance,  Qtz.  toherebp  tijc  ©efenbant  Taylor  did  p?cfent  tfje 
faiD  23iff;iop  litsf  Clerfe,  as  is  tons' latofu!  fo?  him  to  Do,  anD  demands  9Iub0- 
ment,  Si  Adio,  &c.    Hpou  tehicb  the  plaintiff  demurs  in  Sato  generallp. 

Ttofrft  Point  '^Tfte  firft  point  is",  tofathcr  tljis  plea  cf  tl>c  3tafjbivt)op,  to  counterplead 

the  eitlt  of  the  plaintiff  to  the  patronage,  be  gooD  0?  no. 

3Hnd  SI  bold  it  is"  not  gooD  s  3©hcrcinlet  us  confider  boto  it  flood  at  the  Com* 
nion  Sato',  anD  tofjat  Alteration  is  maDe,  as  to  this  Cafe  hp  tl)e  Statute. 
3iln&  firftj  fo;  tlje  Common  Eata  it  loas  plain,  tljat  neither  #^Dinarp,  a$ 

7  Co  -6  a  cD^Dinavp,  neither    before  (Collation  no?  after,    no?  ^incumbent,   eitljer  oC 

Anc.  nji.ife.  iji^f  Collation,  no?  of  ttjc  fpicrcntotton  of  anp  otfter,  loula  plead  to  tl)e  €i= 

lie  of  tf>e  patronage,  toJjercof  the  0eafon  iuas  pjegnant,  becaufe  neitbec 
of  t^cni  |}"b  Sntsrcft  in  the  patronage,  anD  therefore  coulD  not  Difpute 
that,  toitb  tohicb  they  ijaD  nbthjng  to  Do;  luljicb  i^  the  iiicafon  that  bis  Col* 
lation  bp  Sapfc  (0:  befo;e  the  Sapfe  inturrco3  though  it  be  a  J©^ong)  Dotf) 
not  Difrjloce  tlje  patronage,  Mt  (Sail  be  faiD  to  be  Done  in  the  Eight  of  the 
bcrp  patron,  being  nothing  but  3fnfiitution  nnb  ^inDurtion,  tDljicli  arc  hi?" 
Office  as  <®?Oinarp,  as  bjell  upon  pjefentatton,  as  toithout,,  though  he  Doth 
them  out  of  deafen. 

3finD  though  this  fecmeD,  anD  toas 'inbeeb  crtreamlp  mifcftiebouisf,  pet  the 
Sato  tooulb  not  let  in  a  €hing  fo  obfurD,  anD  againft  the  ilato  of  Mature 
anb  Uleafon,  a$  to  oDmit  ttoo  to  Difpute  the  3,'nrercfl  of  a  tbirD. 
€his  SD?ifc||icc  norbJitfjftanDing  hatlj  a  binD  of  ftcttubp  in  feme  Cafejsf, 

rco.'33'b*  fo?  if  tfje  Quare  Impedit  tucrc  brought  againff  the  25ifhop,  anD  the  ^tocum* 

bent,  02  the  Encumbent  alone,  leaping  out  t'he  patron,  the  3f»tumbene 
might  habe  pleaDeD  in  Stbatement,  that  he  iuas  parfon  Imperfonee,  of  the 
P?efcntation  of  fuch  an  one,  toho  bias  aiibe  anD  not  nameb,  and  then  the 
3B?it  OioulD  abate;  ^>o  that  though  be  coulD  not  pleab  himfelf  to  the  pa^ 
tronage,  pet  he  neebcD  not  to  anfmer  Sttitljout  the  patron,  tehieh  coulD  pleab 
to  the  0ight  of  his  patronage,  anD  (0  DefcnD  his^  Cletfe. 

abm5s.  ?5ut  pet  there  txiere  ttoo  Cafes'  of  S^ifchicf  ffill,  the  firft,  togen  the  Patron 

toas^  joineb,  if  fie  rooulD  colIuDe  0?  plead  a  falfe  and  faint  Pica,  and  gibe 
toap  to  the  plaintiff,  the  ^incumbent  ti)a£  taitljout  0emedp,  tohereof  the 
Common  Slab)  toon  little  regard,  both  fo?  the  0eafon  befo?e  rpoften  of,  and 
becaufe  coming  in  bv  hirn,  t\e  teas  fubject  to  %i0  pica,  n;s  Eeffee  lo?  f  ear^, 
and  could  not  fatisfic  at  the  Common  Sato. 

3Hnd  feconDIp,  though  it  toere  regularlp  true,  tf)at  the  patron  teas'  to  be 
named,  fo  that  there  teas'  a  a&ran0  to  defend  the  €itle,  pet  teljen  the  Sin* 
eumbent  came  in  bp  the  fting,  ojpope,  then  could  not  be  named;  and  pet 

Dy.  48.  a.  though  the  S^iichtef  to  the  9,fncumbf  nt  lua^  incbitable,  pet  the  Common  Sato 

toouiD  not  b:coK  her  iiuleS  to  receibe  the  Encumbent  to  plcaD  the  <£itle  of 
the  patronage,  no  not  in  that  Cafe. 

€hts" 
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Ctji^  firing  fo  tn  ttic  €afe  of  trjc  Sncumbe  nt,  &ho  fiaD  tf)c  toholc  S Intercfr. 
of  toe  Cijurrn  bdhD  in  fiim,  an  a  that  bp  tfie  f^efciiratiGn  of  fits  patron, 
Dp  tolfjofe  €tt1e  fie  toaiS  to  trans  o?  fall,  that  he  cotilD  not  plcaD  the  #arcon'S 
®tr*r.    S^ncJj  kfii  toa^  trie  <£>?Dinarp  to  Do  it,  fo?  rj]?ce  ficafons. 

ijte  gab  iiatfiiivg  to  Do  toith  tfic  ^atrsiugr,  neither  in  ^jutcrrfc  no?  <$rpfi^  *. 

Denep,  »£  rijc  3'nciimficnt  fiati}. 

Ip>e  fi»tfi  no  s©r atinff  feaitft  the  tffturch,  o?  tlje  f  ruins  of  it,,  n0  rr)c  ^ntum^  2 

Bent  hath!  2fr»D  it  tiic  <£>?Dinarp,  basing  collatrD  fin  3lapfe,  coulD  not  plcaD 
rijc  Side  of tfic  patronage  to-niaintain  it  (as  Dp  the  Statute  appear^.)  mucfi 
IrfS  coulD  he  Bo  it  brfo:e  the  lapfc  incurrrD. 

€he  Eato  fiat*)  pjotuDeD  fo:  fiim  (if  fie  toiH  contain  fiimfclf  tonfitn  tfic  ;, 

TBcunDs  of  an  s£>:Dinarp)  fufficirnt  Straus  to  fnbe  fjimftlf  from  mafiing  fti'ms 
felE  a  ©ifturber/anb  fiatfi  picas  to  ejcpicfef  ano  DcDucr  the  fame,  tofiicfi  the 
^incumbent  fiath  not.  foi  if  the  ^incumbent  fiatfi  acccptcD  tlje  23eneficc  of 
fiis  gb'cfcntation,  that  fiati)  no  night,  °?  toiil  noc  DrfcnD  it,  he  muft  nce.Dj* 
Be  a  ©iffur&er,  anD  pet  teas  not  allotocD  to  pleao  the  €itlc  at  the  Common 
M.a'm.  3lnD  tficrefCK  the  <©:Dinarp  cannot  plcaD  in  3batcment,  that  the 
patron  i0  not  namcb,  a0  the  ^[ncuniBent  map  ;  fo?  fiis  OMiee  aub  3Uct£  are 
Hot  jopncD,  no:  DcpcnD  upon  ttje  patrons?.,  as  trjc  ^incumbents  Do. 

^oroS  ^olD  it  not  impertinent  in  tfii£  place,  anD  upon  this  <©rcaGon, 
to  i&cto,  hotu  the  Common  3tato  fiatfi  p:obiDeD  fa?  the  £afetp  of  the  #?Dina; 
rpagainfi3?ilfnrbancc?  if  fie  toili  not  ei'tcco  his  Office,  no?  maintain  parts, 
But  carrp  bimfcif  inDiffcrrntlp  amongtr  them  t&at  p?ctenQ  to  tt}e  patronage 
of  tfie  Ctjiircfi,  &0  tic  ought  to  Do,  Being  in  a  fo:t  a  'JuDgc  amongtr  tfiem. 

f  irir,  mftcre  it  Ijatt)  Been  faiD,  t^at  ije  ong&t  to  receibe  tfte  €levk  of  fjim 
tliat  comes  firft,  3  ijoin  tfic  iLato  contain  ?-  fo?  aS  tje  map  take  competent 
€imc  to  eramine  tf)e  guifficiencp  anD  f  itnelS  of  a  Clcrfi,  fo  map  fie  gine  con* 
Beiiient  €ime  to  fTrfcnjs  intcreilcD,  to  tafec  finotoleDgc  of  t||e  ^tooiDancr, 
efien  in  Cafe  of  3T>catfi,  anb  toficrc  #oticc  i$  to  Be  taficn,  anD  not  gifien,  to 
parent  tficir  €tccfis  to  if. 

23ut  perfiapS,  if  fie  Do  vcceiMe  tfic  clerft  of  fiim  tljat  comcj?  firff,  fie  map 
quit  fiimfclf  of  ©ifturBance,  ficcaufc  fie  Doth  nothing  But  &0  OU?oinarp  in 
Satu  j  But  let  fjim  Jooh  to  fiijS  Confciencc,  if  it  fie  not  Done  bona  fide. 

25ut  if  tuio  o?  mojc  pjefent,  fo  tnat  tl)c  Glirte  is  Become  litigious,  tfien  Anr.  aoi. 
cannot  fie  fafelp  receibe  tfie  Cferfi  of  anp,  of  fiis  oton  ^eaD,  crcept  t't}c  €itle 
Be  certain,  But  fiat!)  %i$  iaap  of  ^afetn  up  JurePatronatusi  anD  tutien  fte  fiatfi 
ufcD  tfie  Jure  Patronatus,  anD  tfiat  finDS  fo?  one  farm,  pet  fie  map  ftill  receibe 
a  contrarp  Clerfi  if  fie  mil!,  fo:  tone  can  let  fiim  ?  l?ut  tfjat  mufr  fie  at  l)i& 
ston  peril,  tafticft  is  toelt  to  Be  imDerffooD  at  a  Double  i^cri!;  that  is,  firft, 
tfiat  tlie  ®itle  Be  trj?  better. 

£cconDlp,  €fiat  tfie  patron  tafjefe  <£krfi  fir  ?}ath  rcccibeD,  toil!  p!caD  anD 
DefenD  t^at  Citle ;  fo?  otftrrtoifc  fie  cannot  Do  it,  as  fiatfi  been  faiD. 

23ut  tfiougfi  after  Srnqueff3  in  Jure  Patronatus,  tlje  <©?Dinarp  map  accept  ttje  » u, ,«. 
contrarp  €terfe,  pet  it  i0  againff  ^ttite,  anD  tfie  intent  of  tfie  Sato;  fo? 
fince  it  is  a  p?obifion  meerlp  fo?  tfie  <SooD  anD  ^>af ctp  of  tfie  <£>?Dinarp,  an& 
fie  p?cteitD£  ©oubt,  anD  tfierefo?e  puts  trje  patron  to  thi.S  gjnquirp,  to  fii.sf 
Ctjarge  anD  ©elap  to  fati^fie  anD  fecure  fiim,  fie  ought  to  juDgc  anD  receibe 
tfie  €lcrft  acco?Ding  to  tfiat  ©erDict;  anD  tfiat  is  tfic  true  3©eaning  of  Green's  <sco.  i9, 
Cafe,  tfiat  fiatfi  Been  citeti,  anD  of  tfie  SSoofcS  tbat  fap,  tfiat  trjc  <©?Dinarp 
is  to  juDge  of  tfjc  Better  €itle3  tfiat  i09  not  to  p?cjuDge  of  fiis  oton  i^caD, 
But  fecundum  allegata  &  probata,  Hpon  ©erDict  of  tlje  0ifftjt  giben,  anD  founD 
acco?Ding  to  t^c  f  o?m  of  Hato,  to  gibe  3!nflitution,  feJtjicfi  i.S  tji^f  SiuDgmcnf, 
anD  t$e  §InDuction  fii0  (execution. 

3CnD  tfiougfi  it  Be  true,  tfiat  it  is  but  an  Snqucft  of  ©ffire,  anD  t&erefo?e 
BinDs  not;  %  confefs  it  BinDs  not  But  toitli  a  ^Diilinction,  tftat  t0,  it  binDS 
not  tfie  patron  in  fiis  Quare  Impedk,  but  is  final,  e\?en  to  tfjc  true  patron, 
tfiat  fie  cannot  impute  ©ilrurbance  to  the  <©?oinarp,  folio  niug  that  ©crDict,  *  Le.  m. 
anD  tficrefoje  it  ought  to  bmo  him  to  folloto  it.  fo?  to  ttjcfe  purpofes  it  i^ 
a  full  ©erbict,   nebec  to  Be  tricD  again,   as  i.S  a  £!igi}t  founD  bp  tlje 
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Co?oncr'i?  Snqiifft  to  tljc  jro.fritucc  of  CJooDsj.    ?£>id  tbcrcto?e  2\  am  of  <©pu 

j  Co  109.  b.  nion,  tbat  if  ri)c  patron  b?ing  bus  Quare  Impedic,  in  rijat  Cate  ngoiuli  tl)e 

Mo- 8'6-  Hfurpcr,  anb  bis?  Snrumbrht  not  naming  tljc  23iu)op,  ana  p2obr£  fits  CitSc, 

tbat  t)c  map  aftcttaarfcjtf  babe  an  SJlction  upon  rljc  Cafe  againfir  tbe  <©?bina? 

rp,  for  ttjat  toilful  l13?ong,  3£clnp  anD  double^  ttiar  Jjr  batlj  put  bim  ^ 

anb  \)t  fball  recover  cofhs  anD  ©amages^  not  in  refpect  of  tijc  Gallic  of  tbe 

Cburrb  ( fo?  tbcre  is  no  ©amagc  fo?  tfint  op  the  Common  Earn,  Bm  up  Weftm. 

$G>.j9.i<  1-)  but  fo?  the  otfjcr  rcfpcctiS  "3l  fP'^e  of.    15ut  if  be  uanie  tl)c  <$?Di'narp  in 

tbe  Quare  Impedic,  be  can  fjaue  no  oilier  Action  of  tbe  Cafe  ;   neither  fbali  bt 

Ijauc  fuel)  SSaion  upon  tbe  €afc3  before  ijc  l;atf)  tricb  tji^  €itlc  in  a  pjoper 

Action,  aub  againa  the  p?opcr  parties'. 

23ut  pet  in  nnotljcr  point  %  am  of  €>pinion,  rfjat  tftouglj  But  one  p?efents 
if  the  ©ifijop  mane  boubt  of  bis  €itle,  a0  in  manp  Cafes?  t)c  map  juftlp, 
being  a  Stranger  to  it,  he  map  require  Satisfaction  bp  Jure  Patronatus,  fo?  a 
notatione  nominis,  it  botlj  not  implp  bibcrsi  parties',  a0  a  Juris  utrum  bot&, 
But  line  a  Quo  Jure.  3llnb  tbcreto?etahc  the  Cafe  to  be,  tbat  a  parfon  i0  De* 
p2ibcb  bp  the  €>?binarp,  02  reabs?  not  t)i£  2Hrticie^ ;  in  tofjiclj  Cafes'  the 
Cburclj  i£  bdib,  and  pet  $oricc  muff  be  giben  to  tfjc  berp  patron  fo?  tfjat 
<3Eime,  0?  clfc  tbe  Jtapfc  incurs  not  (lofticb  i0  inconbenient  fo?  tbe  Ct)urcb, 
ano  a  p?ejubice  to  tije  €>?binarpj  bob)  (ball  tje  nolo  aflure  fjimt'clf  of  0  fufla? 
eient  $otice  J  jpo?  if  be  gibe  Notice  to  fitm  that  10  not  patron,  fo?  tftttf  berp 
<Surn,I)i0  $otice  i0  bain,  ano  ttjc  patron  pcrljap^  hnotas  nor  of  tbe  ©cp?> 
bation,  0?  if  Be  BnobJS  it,  meti0  not  p;efrnt  mitbout  Notice  eiben  |im. 

%  bo\b,  tljat  in  tlji0  Cafe  bi0  ttiap  i0  to  auiarD  a  Jure  Patronatus,  toitb  fo? 
lemn  pjeinonitionp"  Quorum  intereft,  aub  tjjen  Suqunp  being  mabe  Ujfio  i& 
patron,  anb  gibe  bun  $otice,  anb  if  5e  p?efents  not  mitijin  fir;  S^oiitB.sf, 
tljcn  tljc  ©jbinarp  map  Collate,  t^ougt)  tbat  ujall  not  binb  t^e  berp  patron, 
yet  it  (ball  ejecufe  from  ©ijturbance  upon  fpecial  Scatter  fbcbjeb  j  but  if  tbe 
otljer  fuppofeb  Patron  p?efrnt,  anb  tbe  fir  S^ontlig  incur,  Quaere  if  tlje  true 
patron  be  Bounb,  Once  rbere  tua?  no  ji^orice  giben  BJhi.  38nb  %  am  of  #pi? 
bion,  tljat  tbougb  toitljout  Notice,  tlje  patron  \0  not  bounb  Bp  tbe  Sapfe, 
pet  tgat  10  notbing  to  fabe  t^e  ^furpatioii  of  another  p?etcnbeb  patron,  togo 
i£  not  fubjea  to  gibe  Notice. 

€bu0  far  of  tbe  Scatter  aub  f  o?m  of  pleaDing  fo?  tftc  dDjbinarp  anb  %xv 

tumbent  at  tftc  Common  HafcU. 

what  change b  made     iJjoB)  toe  totll  fee  Ijoln  it  jlanbjSf  tbiiS  ©ap,  anb  tobat  Cftange  i^  mabe  Bp 

by  the  statute  ij  E.  3 ;.  tut  ^tatutE  2J  £.  ,    Chap.  7.  pro  Clero,  Stat.  3.  &^b  tobat  i0  tbe  true  S^ean* 

^Ji'ngToXa-    ing  anb  Mfc  of  tbat  Ham,  tobicb  i£  tbu0  :    Wbcn  an  Sfircbbilbop,  25ifftop  o? 

«es.  Ant.  161.         orjjCr  ^oinarp,  Batb  giben  a  15enefice  of  Uigbt  bebolute  unto  bim  Bp  Eaptc 

of  €ime,  anb  after  tbe  JUing  p?efentct|),  anb  tanetb  bi^  ^»»  ogainft  tbe  Pa* 

tron,  lobo  pcrcafe  mill  fuffcr,  tbat  tbe  Sting  fball  recober  toitbout  Action  tri* 

eb,  in  deceit  of  tfte  <©?binarp,  o?  tbe  poflTcffo?  of  tbe  faib  benefice,  tbat  in 

fucn  <Cafe*f,  anb  in  all  otber  Cafcsi  lifec,  ta^ere  tbe  &ing'£  iSigbt  i^  not  tri* 

eb,  tfie  ^IrcbBiftjop,  oj  25ifbop,  «©?binarp,  02  PoffefTo?,   ftall  be  reeeibeb  to 

counterplcab  tbe  €itle  taften  fo?  tbe  Siing,  anb  to  babe  bi£  ^nfbjer,  anb  ro 

Ibeto  anb  befenb  f)i£  lligbt  upon  tbe  Scatter,   altbougb,  tbat  be  claim  no? 

tbing  in  tbe  patronage,  in  tbe  Cafe  afo?efaib. 

€b«  particular  Caufe  of  tbi0  HauJ,  10  fo?  tbe  Eelief  onlp  of  the  <©?bniarp 
ttjat  Batb  collateb  Bp  Sapfe,  anb  of  tbe  Clerfe  tbat  10  fo  collatcb,  tbat  tbep 
map  Botb  pleab  to  tbe  €itle  againK  tbe  Uing,  tobicb  bsben  pou  confiber,  it 
toa$  a  neceffarp  Ham,  a0  againft  tbe  Hing  mo?c  tban  a^ainjl  common  pa? 
tronst.  f  oj  tbe  Sing  not  being  bounb  bp  Sapfe  of  €ime,  if  tbe  common 
patron  fuffereb  a  Sapfe,  anb  tbe  23iu)op  collateb  IatofuIIp,  pet  if  tbe  JJing, 
p?ctenbing  |)imfclf  Patron,  b?ougbt  a  Quare  Impedit  againft  tbe  <©?btnarp 
anb  Encumbent,  tbere  toas  no  S^ean^  fo?  tbcm  to  fabe  tbemfelbeg,  fince 
tbep  coulb  not  benp  tbe  I»ins'j9f  €itle,  anb  maintain  tbe  patron^,  in  tabofy 
default  tljc  Hapfe  toofe  place ;  but  tbe  Statute  gibes?  ffieme bic^  iiBt toife  in 
line  Cafes*  bp  erp?ef£  3©o?b^,  fo  tbat  CafejS  of  UBe  Mature  are  ratbet  rwnc« 
bieb  bp  Eettcr  tban  <Squitp 
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3£nD  trj?refo?c  S;ff  in  rl>c  Cafe  cf  2apfr,  a  common  per  fan  misfit  bp  p?a> 
cticc  tja^c  turncD  out  a  lamful  Collates  in  one  onljs  Cafe,  anD  ti)at  ttfaS  tfjiS; 
2fi  common  perfan  no  trite  patron  parents  taitijin  fir  £$onthS,  anb  rfjc 
true  patron  Ijiinlelf  pKfenrsf  not  in  £ime,  tonerenpon  the  <©2Di?mup  collate^ 
bp  ilapfe,  againji  tiDijom  ti)c  P»?eteii&cr  b?iugs  a  Quare  Impedir,  becaufe  hiS 
Clerh  Bias  refufcD,  infterein  t)c  muff  nrebs  p?ebail  if  his  €irlc  IsegooD.  SnD 
it  muff  be  raheu  fo?  gcob,  becaufe  neither  <©?Dinarp  no?  Encumbent  coulD 
brnp  it;  fo?  De  non  apparentibus  Sc  de  non  exiftencibus  eadem  eft  ratio. 

>£rji£  is  one  of  tlje  like  Cafes  meant  in  the  Statute,  jfo^  in  oil  offjee  gat 
fcS  the  Eapie  is  an  equal  Citlc  againff  ali  common  perrons?. 

15ut  tijc  remmonett  like  €a(c,   anD  Eijat  faihich  ejrtenbS  fartheff,   is  t^e 

purbictej:  fo:  eberp  ^neumbenr,  that  is  ealleb  a  polfeflb?,  a£  b>eH  bp  P?e» 

Tenement  as  &p  Collation,  is  allotticD  bp  the  l©o?DS  of  the  2  a  to  to  counters 

plcaD  t!)c  ftiug'S  <Otlr3  anD  to  ujrUj  an&  Drfenb  his  olun   s&igijt  upon  the 

Starrer,  though  be  claim  nothing  in  tne  patronage  in  tftc  Cafe  ofo?rfaib. 

$ote  nil  the  3Bo;fc£i,  fo?thcp  babe  all  their  HBetght:  jpo?  flcil,  tSjr  ^Incum*  Dy.  i.b.  7co.  j.s.a, 
bciit  muff  be  a  poffeffo? .   fo  that  if  he  babe  biS  p?crcnraticn,  SH&miffion,  J™r>«'.,«J-  Jones> 
anb  ^nfdtution  upon  the  lawful  STitle,  pec  remains  as  he  fains  before,  tin* 
Dec  tsje  a^ifeftief  of  t§e  Common  HafaJ,  becaufe  he  is  not  a  pfffejfor,  aerobe 
Ding  to  tlje  Setter  of  the  Earn,  'till  ^jitDurtion- 

3igaiu  «J  fan,  that  though  fir  be  a  poffefia?,  §c  muff,  bp  t§c  letter  anb 
S^camng  of  this  2  am,  nS  toril  fljcbj  anb  ocfcnb  IjiS  olun  iligfjt,  aS  coun* 
tir^pleao  his  SUbbcrfarp'S* 

3SlnD  therefore  clcarlp  he  cannot  niafte  Ijimfelf  parfon  Imperfonee  of  tt)t  Port.  32.1. 
Pufentntion  of  I.  S.  ano  DcfcnD  fjinifcJf  bp  r!je  <€itle  of  I.  D.  unDcr  torsoni  he 
claims'  not,  though  that  faicre  finlcicnt  to  beffrop  the  plaintiff's  €itlr,  bp 
ConfcsTtug  anD  2£"ooibing,  02  the  Uhe,  neither  can  hccounter^pleaD  the  plains  zu.tf,so,zoi. 
tiff's  citlc,  but  muff  aifo  mane  0  Sitlc  to  Ijimfelf  bp  the  SHSo^D  anD  3!£eas 
ning  of  trjis  Sato,  rnljirh  -J|  fpeah  not  to  bi'nD  the  Encumbent  &p  the  paa 
tron's  pica,  failjereoE  %  Xq\\\  fpenh  hftEaftfr,  tahen  3!  come  to  the  %nt\xm* 
bent's  Pica. 

15ut  touching  tlje  CjDinarp'S  plea  upon  this  Statute,  S  H^^  plainlp, 
that  he  can  no  othectoife  pleaG  then  he  coulD  nt  the  Common  2am,  but  onlp 
bsfyetc  he  hath  collatcD  aituallp  bp  2apfe.  f  o?  though  the  Encumbent  cf  p:e- 
fcjitatton  be  alfo  aDmitteD  to'pleab  bp  the  gleaning  of  tljis  2afaS,  unDrrtfjc 
ID02D  (like  Cafe)  becoufe  the  Cafe  is  Iihc  inDccD,  pet  tf?e  #2Dinarp'S  Cafe 
bcfo.e  actual  Collation  is  no  fajaps  line  in  Cafe;  fo?  rje  h^h  gotten  no  bJnte- 
reff  fo?  hJnifdf,  no?  §ig  Clcrh,  in  the  Church*  3&»b  fljerefoie,  if  tfje  ^Incum* 
bent  tnffitutcb  onlp  at  the  p?cfcntation  of  anotijer,  be  net  toithin  the  belief, 
much  IcfS  ffjall  the  <©?binarp,  that  hath  no  ^infeteff,  but  an#rSce  onln,  that 
ougSt  to  be  inDiffercnt  to  all  patrons,  an&  maintain  po  ^>ioe.  SnD  pet 
nto2c,  if  the  ^incumbent  tD^ieh  is  in&uttcD,  be  ©cfenDant,  in  Quare  Jmpedk 
(mhicij  map  pleoD  b^  the  Statute;  anD  Do  rcfigu  hanging  the  iBjit,  he  Ijatj-j  Ant.  lf2 
loff  tiig  puoilege  of  plcabing  to  the  -OTitlc  bp  the  Statute;  fo?  aS  it  tuaS 
grauteb  him  to  DcfenD  his  ^offeffion,  fo  mften  IjiS  poffeilion  is  gene,  tljere 
iS  no  Caufe  fo?  htm  to  ufe  it,  which  Heaon  alfo  turns  ffronglp  againff  the 
o??Dinarp,  Xoticu  there  is  no  pofleOlon  unDcr  hnii ;  fo?  pet  that  Encumbent 
rhat  ijath  refignrD,  map  pleaD  as  Ijc  might  haoc  pleabcD  at  ttje  Common 
2afai.  ?SnD  note  tgar  Cafe  of  the  $Dcrfon  refigning,  hanging  the  3©?it,  Ant.161. 
tutjich  the  Plaintiff  map  plcaD  againff  Ijim  to  Defeat  gim  of  his  plea,  that 
he  might  once  babe  bab,  hanging  the  IB?it,  bjIjcrcaS  in  a  Precipe  quod  reddat, 
if  tifjc  Cciiant  plcaD  a  ilcleafc,  the  ©emauijant  cannot  fap  that  he  hab  nlicn^ 
cb,  hanging  the  l©?it,  but  is  effopprb.  3The  ©ijference  is,  becaitfe,  that  in 
that  Cafe  of  tt)c  Precipe,  the  ©emanbant  bp  his  uD?it  aDmits  him  €cnant, 
but  in  ti\e  Quare  Impedic,  he  is  not  nameb  an  ^Incumbent,  but  a  ©iffurbcr 
ouln.  ^either  is  rlje  ^uit  for  the  gincumbcncp  bircctlp,  but  fo?  the  patio^ 
nage  02  p?cfen_tation,  5inb  thrrcfo?e  in  the  10:it  of  ilight  of  5BDbomfon  the 
^Incuiubenr  is  uebec  nameb;  ncitljcr,  if  tlje  ©cfenbant  recover  againff  IjiS 
patron,  fhall  tyc  be  remobeb. 

3  bane  been  tifjc  largcc  in  this  ^ifcourfe,  beraufe  %  fee  the  ^ulKritanccS 
of  ^bbofajfonS  Co  incumb2eb  bp  roiiful  HfurpationS,  anb  5!)ifftii-banccS  of 
p:etcnucb  patrons,  #?biuaricS  anD  ClcrftSj  anb  the  S^ultiplicttp  anD  per* 
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pkrity  of  fibers!  $Uc.g  of  the  3Mcnoaat$,  be  rfjcy  nebcc  fo  many,  bjijcre- 
of  if  any  one  pofg  againft  him,  fee  ig  barrcD,  aiiD  the  Snccrrainry  anD  ©ntiety 
of  t|)c  learning  upon  it,  t>it  it  10  almcfnmpculbSe,  if  a  true  patron  be  put 
so  fjijf  Action,  but  fje  lea  ill  be  tircD. 

€f}Vrcfo?c  til fr,  *J  r-Dbife  a  plaintiff  in  a  Quare  Impedit,  to  name  no  mojc 
^cfenDautS  than  nccD.3  mutt;  ano  fo  if  the  Church  be  once  full  of  ^efento* 
tiou,  fo  that  flicve  ig  no  ©anger  of  the  Ilapfe,  it  ig  in  bain  to  name  f lie  <©?* 
binary,  anD  lo  to  arm  rjtm  fcbirfj  a  it'lea,  tufjo  can  noto  Do  no  mojc  hurt  0? 
gooo,  but  only  to  be  anfincrable  to  ttjc  ©nmogcjj',  fcjfjicfj  trje  patron  anD 
Encumbent  (iafjicb  fbjo  mutt  necDS  be  namcD;  lsill  be  fufficient  to  anfrocr. 

25ut  if  the  Cnurcfj  be  not  full,  ButffanD  only  upon  ©ifturbancc;  then  you 
mult  name  tfje  €>?Dinary,  0?  elfe  be  toil*  collate  (hanging  the  Jbnit)  By  lapfe, 
lafjereas  if  you  name  lytnt,  Ije  mutt  either  Difdaim,  anD  rljcii  you  map  Ijabc 
^judgment  againft  him,  02  elfe  he  mutt  plco'o,  ono  allom  ftimfelf  a  ©iftur^ 
ber,  anD  then  he  can  babcnoSapfc.  23ut  if  tie  ©ifefaim,  anD  the  plaintiff 
lndl  nor  tahc  l)\g  SluOgmcut,  bin  maintain  {Jim  a  ©ifturber,  anD  tljat  be 
found  againft  the  plaintiff,  3f  holo  (ag  %  babe  fjcretofoje  rjolDcn)  that  tfje 
25ill)op's  Collarce  Ijangiug  tfje  <©uit  ftjall  not  be  remobeD,  fo?  gc  ran  babe  no 
2i[uDgmcnt  no?  iB?lt  non  obftante  reclamatione  Epifcopi,  becaufe  a?"  againft  him 
be  ig  barreD. 

t|f5ert  in  this?  Cafe,  %  abbife  fjim  to  name  no  mc?e  ©ittutber0  than  arc 
liucly  to  babe  reafonable  Witless ;  fo?  ebery  ©iffutber  ruill  inane  a  fcberal 
€itle  anD  Crabcrfe,  o>  confer  anD  aboiD  tlje  3plaintiff'£  <Sitle,  mljettjer  be 
fjimfclf  babe  gooD  €itlc  0?  not;  fo  it  mere  better  not  to  name  them;  fo?  trjcp 
con  but  p2cfcnt,  anD  set  their  Clerks?  in,  ganging  the  Jmit,  mbicfj  toill  be 
remobeD  bp  the  W:it  to  the  23iffjop,  if  tfjeir  €itle  be  not  gooD;  but  fucfj  ag 
rjabe  reafonable  titles  are  fit  to  be  nameb,  that  tbcit  <CitleS  may  be  Difcuf* 
feD  Directly  at  trie  2S?ife  of  the  parties?,  anD  not  left  to  an  after-game,  tlje  €i* 
tie  to  be  trieb  bctmecn  tbe  3!»tumbent  tljat  comest  in  banging  tfje  £©?it3  anD 
tt>e  Clerk  tj>at  ijs  aDmitteD  upon  ttje  3©^it  to  tfje  25ittjop.  f  02  'J  tjolD  it  clear, 
k.  Ben.  ,9  Mo  i7i.  tjjat  tfje  2&ift)op  cannot  rcfufe  to  aDmit  tfje  Clcrh  of  tfie  Party  tfjat  recobfriefj 
anD  return  a  $Ienarrpupon  another'^  Pjefcntation  anD  iligbt,  fo?  tljot  ig  tfje 
iuay  to  confounD  all ;  fo:,  if  tfjat  Return  be  falfc,  it  cannot  be  traberfeD,  fo? 
tfjere  ig  neitfjer  $>arty  no?  ©ay  in  Court  to  counterpleaD.  3SnD  if  you  fay, 
tfje  Win  ig  only  non  obftante  reclamatione  of  tlje  parties?;  anD  tfyig  ig  a 
Stranger;  SI  anfmer,  tfjat  it  ig  clear,  tftat  t§e  Cleru  tfjat  came  in,  banging 
the  &uit,  by  tfje  ^?efentotion  of  trjem  tljat  Ijabe  no  i5igl)t,  fljall  be  remobeD, 
5i!nD  (ball  tlje  <©?Dinarp  ftbat  ig  not  receibcD  to  pleaD  to  tfje  Citle  of  ^Datros 
nage,  ganging  the  ^uit  toficrein  fje  ig  mnDe  a  ©efcnDant)  mafte  fjimfclf 
Subge  of  Cttle^  after  Siwbgmcnt  (mljercunto  fjc  ig  Stranger)  to  mane  it 
fruitlefg? 

Sf  you  fay,  that  ge  tfjat  gatfj  rccobcreD  may  remobe  tfje  Clerft  bp  Scir.  fac. 
S  anftoer,  that  tfjat  p?ebcnt*s  not  the  3Hbufe  of  on  4D?Dinaty,  if  tfje  Return 
be  falfe,  rofjiclj  it  may  be,  becaufe  eitfjer  tgece  ig  no  picnarty,  0?  not  upon 
Better  €itle  ag  be  returmt,  mfjec^tpon  tfjere  ig  no  Sfinfmer. 

98nD  again,  it  ig  ttnjutt  to  put  one  to  a  Double  £uit,  tefserc  t^e  ^atiSfy^ 
ing  of  tfje  JRlttrit  ii6^  but  Executio  juris,  qus  non  habet  injuriam,  to  gibe  fjint 
^offemon  acco2Ding  to  fji0  might.  23ut  if  fji£  ^obcrfaryV  iliggt  Be  tlje 
better,  it  burtjs  %im  not,  but  enables  this  Cleru  to  try  fjis  ^ight,  tofjicfj 
toitfjout  tfjis  ^iDmittance,  fje  coulD  not.  %g  in  tfje  Cafe  of  CopyfjolDcrS 
3fiDmittance  too?bs. 

^olo  S  ioiH  fpeafi  uej:t  to  tfje  pea  of  Bifhop  the  Clerft,  anD  mafic  tfjat 
tbefeconD  ^oint,  Becaufe  it  batlj'mucb  Affinity  roitfj  tfje  firjt  l?oint,  tfjat 
fjatb  been  IjanDIeD,  anD  the  ilcafono1  of  it, 

3©fjerein  firtt  %  agree,  that  tfje  $fca  of  tfte  f'fumbent  ig  gooD.  f  0? 
fje  fjaD  pleaDeD  fjimfelf  ^arfon  Imperfonee,  anD  fo  mabc  bimfelf  ^offeffo? 
ncco?Ding  to  tfje  Statute,  anD  bath  alio  laiD  of  rofjofe  $)?cfentation,  ag  he 
muff,  that  it  may  appear  to  tfje  Court,  that  be  DcfrnDS  fji£  otmi  €itle  anD 
fjis  ^atronsf,  rofjereupon  hig  oton  DepenDrf  acco?Ding  to  tfje  Statute.  t^orjo 
thougfj  be  Be  not  in  Crutfj  in,  of  the  $?cfentation  of  tlje  iting,  as?  fje  pje tenDS, 

but 
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but  of  the  Pjcfcut  ation  of  Taylor  (fclfto  batft  Ufo  plca&cfc  fo)  per  it  Sotlj  m  t 
appear  Xo'tjic!)  of  Hjofc  $lcag  10  true,  no?  tijc  pea  of  tfje  one  tmt'Q  not  cflop 
toe  otSjcr,  fa  ttjat  botft  .ire  to  be  abmittrb. 

€§cn  touching  tlje  Replication  of  tge  plaintiff,  3i  Mb  it  informal,  foj 
ttoo  Reafon£  ; 

firfr,  Sphere  he  fap£,  i$e  ig  not  Marfan  Imperfonee  of  the  P;efcntaticn  of 
t&c  Mng,  he  ftjoula  ijabc  'inbuccb  it  fcmlj  aHeOging  of  topfc  JB.cteiuation  §e 
tos0  in,  tsaittj  an  abfque  hoc,-  02  rife  it  map  be  tfjat  be  is  not  parfon  at  alf, 
anb  r'fjeu  be  friOulD  l>toe  pleabrb  fo,  anb  not  a  $cgatibe  pregnant,  a0  (bi.sf 
tjUj  30  againft  a  $  inr  (  partes  finis  nihil,  &c  but  fucjj  another. 

^rcon'oip,  l$i0  Ccnclufion  fijou'.o  ft~be  been  S'ubgment,  if  itffiail  be  mei* 
beb  to  this*  |§ica.  25ut  becaufc  botfj  tljcfc  are  bat  f  ajm,  rftc  general  ©e? 
niuncr  tabes  no  gclb  of  .tfjem. 

jpiolrj  tutjerc  it  via0  faib  that  tijc  Replication  frjoulb  ijabe  beci^tftatSje  teas? 
not  parfon  Imperfonee  generally,  02  modo  &  forma,  becaufc  f)e  10  a  poffeffoz 
biitft'in  tlje  SaXa  of  n»i}ofc  $>efcntn~tion  foebec  5  g|  bolb  the  Replication  80  it 
i£  bcrp  goob. 

jfirff,  3f  a  ffl^an  manes?  his  €itlc  mo:e  fpedal  tfjan  fje  nccrjif,  in  manp  €a?  Ant.  io?(  10,-.  Dy. 
fes  rjiS  3£bbcrfarp  fijall  tahcSbbantagc  bp  it  j   jfo?  tijc  Sato  $all  re'ecrte  )*£  j|;  3«.a.3w.h» 
tftat  be  i?  befi  appraifib  of  §10  onnt  €it!c. 

23ut  in  t$ri£ £-Tc  the  par  fen  cannot  pleab that  be  10  par  fa  ti  gcnerallp,uuc 
fje  muft  ffeciB  n'ceffarilp  of  taijofe  ^dentation,  a0  all  tlje  25oo&£  anD  $}ece* 
H:nt0  are.  Silub  pet  (tfjat  i£  not  f  cjm,  but  t|crcfo?e  material,  becaufc  bp 
tijc  Statute  be  mufi  nor  onlp  be  a  ^o(fe(fo;,  but  fje  muft,  (a£  hatlj  been  faib) 
ajstUrli  fijeto  anb  befenb  [jijS  otan  €it!e,  tgat  10  §i&  patron's', b^cmspon  l}i$ 
cian  bepcnD^  a.s  cauutcrpleab  l)ig  Sfibbcrfarici?. 

|5oto  tljcn  be  mufi  a0  lucIJ  make  it  appear  to  t§e  €amt  tfjat  trjc  €itk  be 
befcn60  i^  §i0  ^atron'^,  a^  tfjat  fje  i0  ^o(T?(T&? ;  fc»  be  rasinot  fap  tbat  be 
is!  H>arfon  of  tije  ^cfentatioa  of  Taylor,  anb  mafe'e  a  €it!e  to  tSjc'^tng  a^  Ant.  il9i 
patron:  M>oiti0  materia!  to  frt  fonr)  to  trjc  Court  of  tajjafe 'herein eitiati 
^c  10  in,  ana  bp  Coiifetynence  it  10  tvaaerfable. 

3In  a  Quare  Imped.ipcHi  lap  t  e  ^cfm:ation  of  tijc  lafr  S'ncHmOfnt,  anb  3  point. Ant.  101, 
pou  name  bnn,  -pa  it  \0  all'encto  tbe  fatter  fatsjetger  it  Uiti'e'fjco:  anorifecj 
fo  't'ruerc  tfje  fame  tge  patron  that  y:cfcnteb ;  pet  pou  fljail  tjraberXe  tfje  l$$i 
fentation  of  tfje  fame  a?au. 

^om  to  t§e  plea  of  Taylor,  torsiefj  %  make  tfje  tijirD  ^oint^  tofjerein  tfje 
Cafe  10  tgus :  311  fl^anhab  a  ^ant  of  t^c  3£boiDancf.sf  of  an  libbfltttfon  ap^ 
prnbant,  mabe  bp^im  tliat  teas?  feifeb  in  JFce  of  tlje  ffl^anoj  anb  3HbboXafon.  1  R°-  371. 
€|e  Cljurc^  boii3£,  cnb  tge  53?anto?  ufurp^,  anb  tljea  it  boib«jf  tge  feccnb 
<€imc,  aub  t^en  anottjer  ufurp£  tbat  m  0  lifectotfc  feifeb  of  tbe  sl^ano;,  ana 
forfeits*  it  to  trje  iUiiuj^o  mahe.a'  a  <Sjant  of  tge  9H?ano2,  anb  SUbborufon  in  his 
verbis,  &c.  to  tfje  5^1ainti(f.  De  uberiori  gratia,  &c.  dedit  &  conceffit  eideni 
Wil.  Elvis  Mil'  Manerium  pred'  cum  pertinentiis  ad  advocationem  Ecclefias  prsd'ei- 
dem  Maner'  fpe£l:an'&  pertinen'  per  nomina  Manerii  de  Sanby  alias  Samby,  in  Co- 
mitatu  Nott'  Ac  advocationem  Ecclefiae  de  Babworth  eidem  Maner'  fpe&an'  &  per- 
tinen' adeo  plenej  integre  8z  in  tarn  amplis  modo  &  forma  prout  predift'  Gervafius  ea 
habuit  tenuic  &  gavifus  fuitin  tarn  amplis  modo  &  forma  prout  Manerium  illud  cum 
pertin'  ad  quod,  &c.  ac  prardid:'  advocatio  Ecclefiae  prsdid'  ad  manus  ipfius  domini 
Reg'  nunc  devenerunt.feu  devenire  debuerunt  ratione  a^tin&urae  praed'  Gervafii  autin 
manibus  ipfius  domini  Regis  tempore  confe&ionis  earundem  literarum  patentium  ex- 
iftebant. 

3£nbtrjen  t|c  Cburrfj  aboib^  tfje  tfjirb  ^tme,,  anb  tyc  <gi:cciito?  of  tijc  <S5?an? 
tee  of  tge  tb?ee  3fiboibancc5f  pjcfcntgi,  anb  f)t£  Clcrh  i&  reccibeb,  toVjereupon 
tftc  plaintiff  b;i\\U0  «  Quare  Impedit. 

t€fyi0  point  pielb^  ttno  <©ucfiions?. 

firfTj  Whether  uottaitfianbing  tfje  ftfurpation  trje  «JB:antcc  map  ntbertQes  r. 

Icffli  p2efent  again  upon  eberp  Sttooibance,  a0  if  tgcre  (jab  been  no  Hfiirpation. 

€be^>econb,  JB^etficr  tf)c  King's  <©2ant  (a0  it  i0)  boti)  pafs  tlje  SUbboiufort  2, 

fo:  tgeluft  Cunii  fo2  elfe  if  tbat  3Hboibance  mere  gaincb  from  the  €>2antee, 
anb  fo  come  to  the  King  bp  tbe  forfeiture,  nnb  not  granteb  again  bp  tftc  King, 
tften  ^ubgmcnt  ougftt  to  be  giben  fo:  the  Uing,  2>ut  mp  opinion  10  f02  tfje 
plaintiff  in  botft, 
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Totbefirih  3U#  to  tfjc  ftrff  of  thcfe,  it  muff  be  confcffcd  t|:at  an  Usurpation  at  the 

Am.  ioi.  Common  EiatDj  bib  ipfo  fa^to,  gum  tfjc  ^offeiRan,  not  oiifp  of  rne  p?cfcnt  31U 

boiDonce,  dm  of  rije  tsijoSe  ^tatc  of  the  ^tbbsujfon   ag^mfi:  all  ifye   iDoHD., 

inluchi*?  trjc  flcafon  that  tgt  lafi  |p?efcntiition  i.*s  almaptf  to  be  anfJKcrrb  tit 

o  Qua  re  Impedic,  anb  t|}e  Ha!*}  10  ttjc  fame  jiiU  in  all  CafcjS  bjfjerc  rjjc  J&ta* 

rut't  of  Weftm'  rljc  fctoiiD  ptatl)  not  made  ^iteration*    3£n&  in  this  Cafe,  if  the 

&furpation  foad  been  made  bp  anp  cttjtr  lint  lip  hmi  that  teas  frifrD  of  the 

immediate  Actecrficn  in  f  ee,  no  ©?an  mould  rjaue  doubted.,  bur  that  it  mania 

habe  gained  the  l&afftiffion  of  tfje  toyole  SSbbotofon.,  tmjich  could  not  habe  &cc« 

continued  but  Op  a  i!9?it  of  flight,  lulucij  the  sSiantre  of  the  ttfitn  "S&bai&s 

antes  ccuSD  not  fjabc,  bp  flcafon  of  the  jfrcbienefs  of  l)ig  €fiarc,  ho?  the  Ac? 

bcrftoncr  in  f  ec.-funple  could  not  habe  tjnb  it  baring  thofc  th?ec  Silfeoibanrr^ 

dot  after  fte  migln  habe  his"  saint  cf  flight  o?  Quare  Impede  if  he  mere  luiti)* 

"in  amp  of  tfje  Cafes  of  W.  ^.  tohicl}  in  ti)i«>  Cafe  i.S  not,  faccanfc  the  fleberfron 

i0  remobcb,  ana  i$  not  nom  in  that  $>crfcnibat  "wag  feifeb  of  it  at  the  €itti« 

of  the  iJUnpation,  and  fo  being  but  a  flight  couib  not  be  granted. 

Anr.i8j.CoiL.24s. a.      3JM  that  is  objected  is  tljijs,,   <£hat  mijcn  Ijc  in  the  Acbctfiou  ufurps  upon 

ftiit  Etff'ce  to?  fears,  |je  cannot  gain  the  tntjole  inheritance  of  tfje  Sbbotefon 

bp  »rong,  and  the  ncm  ^Inheritance  bp  3©?ong  he  cannot  gain  out  of  a  Seafe 

fo?  f  iar^  onlp.    i?o  fo?  on  ^gmpofitbilitp  in  Halo  it  ffionld  UJ0?ft3  but  to  gain 

rijat  one  SUboidance*  anb  leade  tlje  (Jcftatc  a0  it  toajsf  bcfo?c  in  the  HejTcr,cbcn 

a&  it  jbGtig  in  the  Cafe  of  the  filing,  mi)cn  an  Hfurp&tion  i<3  made  upon  i}im3 

tofticft  is  the  onlp  Cafe  in  Sato  of  that  Mature. 

mo,  189. 5C0.U3.        (fgigf  i0  a  Coirceit,  anb  it  i0  bat  a  Conceit,    fo?  of  pojTc|Tb?p  €|)ing^  an 

s  Co.  7^  (Si'pulfi'oii  m-p  be  nta&r  a$  toell  ass  a  ©iffeifin.  2Snb  there fo?e  if  a  sr^an  mabe 

a  leafe  fo?  §£&tg  of  Sanb,  anb  a  Stranger  put  out  tlje  leffee,  he  botji  olfo 

biffeife  liim  in  r!je  meberBon  :  2&ut  if  the  Eifio?  put  him  out,  there  i0  no  5^ifs 

cc.L.3.a.  feifsu  eommittcb,  anb  pet  the  leflee  |jat^  lofic  iji^  oEffate,  anb  hatr)  but  a  ftisht 

fio.  133 -b.  t0  jt?  aniJ  t^at  tehrthrt  he  toUl  o?  no;  f  o?  though  it  be  true,  that  tohen  rtoa 

are  in  f>o(TeiIion3  the  5pofTcffion  i0  jubgeb  in  him  tljat  hath  flight,  fo?  fie  on? 

lp  poffciTettj,  though  ttjc  other  be  in  $ojTeflIon  too,  anb  taue  ataap  the  ^ree^ 

Conij  0?  tye  !ihe;  vet,  tohen  the  true  <©t0ner  i^  cleat lp  put  out  anb  remabeb, 

3cr.i/.  Poft.  32s.     tlfm  he  tjath  uo  longer  €fiatc  o?  ^effeffion,  but  flight  onip,  anb  t)atf)  no  <Q? 

ictttoh  to  be  in  ^offeffion  o?  not  in  ^oficffioiK,  a3  tljatolafe  ffanb^,  anb  there* 

fo?e  clcarlp  h^  cannot  noto  grant  hi^  €erm.    5finb  if  ttjc  lleffo?  b?ing  an  Stt^ 

on  of  l&cbt  fo?  tyi0  flrnt  Hue  at  Michaelmas,  the  Leffec  fftall  pleab  t|at  he  bib 

enter  upon  him,  anb  put  ftim  out,  anb  he  continued  bi£  $o|Teaion  at  the  €crm; 

f  0?  he  cannot  habe  flent  out  of  th-t  Sand  that  he  bintfelf  pafFcftith.    3£nd  if 

the  Scffo?  after  fuch  €rpuICon  dictljj  the  Sand  ff3ail  befcenb  iu  ^ofTcOion  to 

the  ^eic,  anQ  t^e  «£recutoi  flhall  not  claim  that  that  tflag  a  Seafe  j   fo?  a 

^Tertr.  nebcr  bearsi  a  que  eftate.    23ut  it  10  true  tgat  Ifjece  are  certain  <£afc£ 

tuherein  a  ^offeffon  cannot  begaincb. 

*  §ti\h  tf°t  P?ibi!egc  of  |5crfonsf ;  fo?  the  &ing  cannot  be  biffeifed,  but  all 

gintruber.3  arc  but  €rcfpaffcr£  to  him,  and  if  ge  tuill  he  map  charge  them 

bpSilction^  of  Recount,  $0  JlEailifftf;  pet  he  map  if  he  mill,  b?ing  a  3B?ir  of 

flight  of  3fibbotofon. 

2-  Another  Cafe  10  in  refpett  of  the  Mature  of  the  (<£ftmg:  mherrupon  the 

co^l^^'/co     3©:ong  is?  committeb.    f  0?  if  a  ST^an  receibe  mp  flent  claiming  it  a0  \ii0 

ji.Vuz.'b."       '    otr-n,  luhcn  it  i0  not,  anb  fo  feed  upon  mp  Common  mithout  flight,  he  hath 

neither  diffciftb  me  of  the  one  no?  of  the  other ;  but  if  %  ihoulb  b?ing  an5Cf^ 

fj$r,  anb  fo  abmit  mp  fdf  bijfeireb,  anb  ge  mane  €itlc;   anb  fo  toe  are  both; 

agreeb  that  the  ^offeffion  \0  mobeb,  then  it  is  fo  bp  fiaion  of  Sam  and  Con? 

fent  of  ^artie0,  that  toa#  not  fo  in  Mature. 

Am-ss-  511  sr^an  cannot^bp  to?ongful  ^»eifin  of  a  SDillain  in  grof^ gain  either  gfiate 

in  §1$  25Iood,  0?  ^offcOion  of  ht£  ^erfonjOthcrujifcthan  as  of  a  freeman  bp 

-jfalfe  3'mp?ifonnicnt. 

Ant.  ho.  Mo.  r.  i77.       ggiif  an  5lldboujfon  10 one  of  the  ^hJn#£  tohercttpon  Hfurpation  1uo:k^  mo:c 

biolent  than  upon  anp  other  pofieulon  co:pofal :  2lnb  therefo?e  mhcre_,  upon 

^iff.of  Sands^pou  hane  po(Ti1To?p  Actions  fo?  flerardp,  in  the  Cafe  of  3ld» 
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baiafon  if  an  UCitrpation  be  compleat,  rait  ft  a  Jplcnactp  of  fir;  3t£?onrtjS,  pou 
are  b2ibcn  to  pout  2©2tt  of  0igftt. 

3&nb  mherc  it  is  objectcb,  €()at  tge  Cafe  is  as  goob,  ntf  iE  the  <S2ant  of  objea. 
tfjc  thjecSiiooitJanceS  bad  been  to  ttjjee  fcoeral  §&tfoii£,  in  tufjicb  <£afc  it  is  3  Cr-'9-  Kei-J- 
conceited  rfjat  the  Usurpation  upon  one  bad  bound  toe  reft. 

3ft  i^  anf&ered,  Chat  the  Cafe  is  not  altogether  lifer,  becaufe  fcbbcn  a!IU)e  Aafw,  i. 
^LttoiOaturjSJ  are  granted  to  one.,  be  man  bp  ijiu  Eaebes  prejudice  bimfeff  ra? 
iber  tfian  another. 

33ut  another,  anb  mo?e  pregnant  3£nCtorr  is,  that  lahier?  fjath  been  gibm,  Aniw.z. 
that  one  Usurpation  puts  all  out  of  ^cflfeflion. 

J?a  tijen  tbe  Condufton  is,  €§at  Elvis  bn  tits'  Hfurpation  habing  got  all  tbat 
tsas  granteD  our,  atiD  babing  bi^  oron  ileberffouin  jpcesfunplc  in  Dimfclfjanb 
forfeiting  tt  to  the  &ing,  the  to'hole  3&bbotUfon  is  in  the  iiing  in  f  cc;fmiplc. 

$obj  foHotoS  the  feconD  (Shicjtion  of  the  thirb  great  $oint,  Whether  this,  The  recond  Queftion 
being  tl)en  tftrir  iHboibanee,  pad  to  rtje  plaintiff  dp  the  king's  052a nt.  onhetiurdgreatPoiar. 

JK&berein  firff  it  niufl:  be  confefieb,  that  fho'  Ujc  tahoie  SUbbotofon,  li'ere  at 
tbe  firff  ^Appendant,  pet  the  tb?ee  SUboidanceS  lucre  bn  the  4B:anr  snadc  in 
Ojofs. 

#ert,  if  this  third  2fiboibanre  bJere  in  rbe  Jsing  in  4B2of£,  3d  am  of  <®pi* 
nibn  that  it  both  not  pafS  from  the  &tng  fo?  tbio  iljcafons. 

firn\  Cbat  the  feing'S  <3?ant  is  crpjeflp  of  cfjc  3Sabotufon  as?  appendant,  Admijo 
anb  therefore  if  it  be  in  vfBjofs?,  the  fting  is  breeibed  ;  f  02  in  the  Cafe  of  3&p* 
penbancp  it  pafFcth,  but  as  a  ]patt  in  €ffert  of  the  a$ano?;   therefore  if  tgc  Anr.i7o. 
mim  grant  the  S@ano2  a#  largelp  as  Elvis  rjiits  it,  it  teonlb  pate*  tmthout 
fpecial  naming.    25ut  if  it  be  m  «J32ofs,  it  is  as  fcberal  Rants'  of  febcrol 
things,  fcohich  differ  bott)  in  Setter  anb  €ffcttJ,  anb  in  leaning. 

£cconbIp,  (taijiclj  niafecS  it  moje  clear)  if  the  &ing;  l)al3  this  aitooioance  in  Ant.  213,2:4. 
45:oHS,  anb  t()e  Ecbecfion  in  fee  3Epyenbaut,  as  it  almaps  toa^,  tljcn  the 
Jltng'S  ^»2ant  Uwfes  upon  the  ileberfion  appenbant  toithout  touching  the 
•jp^cfS,  sift  amouiu.S  to  no  11102c  but  a  JE^ont  of  Co  much  of  rftc  3ftbbataion  as 
IS  Sppe nbant,  libe  to  a  i«5:ant  of  the  SE^anoj  of  D.  in  D.  15ut  ugid,  5f  hoSb 
tfjat  flje  Sling  bab  not  ttao  ^aateS  in  this  JEbiiotaron,  Mt  one  onlp  conjoins 
eb,  anb  confolibate  of  the  riSytful  HebcrGou,  in  toljic^  the  poifeflTo:?  <£fratcis 
D20b3ncb  anb  errinct.  €t)e  rather,  brc.nife  there  is  mufyr:  tSigfjr  left,  no? 
a?canS  of  aftecoberpin  thc^antce,  Co  r'b'dtit  is  in  oBifctt  as  much  as  if 
the  &;antec  bab  furrenbjcb  02  granteb  the  5&53o;banceS  unto  tlu  ae^eruoncrS.  r 
^nb  therefore  tafee  tfjc  €aic  of  9  H.  7.  that  he  in  &tbetMxt'6ifti'itc0.&i&  Ce*  tj0,L-I39'a' 
nantf02  2ife,  anb  bicS  Ceifcb,  tl)is  is  ©ifcent  to  tabe  ataap  the  €mtp  of  Cc* 
nant  fo?  Eifc:  ('But  Si  bolb  tt  (fiall  not  rafec  atoap  tije  o2utrp  of  a  stranger; 
bccauCe  as  to  him  it  is  but  tbe  (JERate  fo2  Eifc  ftill,  anb  but  a  fiaittduS,  anb  1  r.  i4o.y  Br  tnve 
not  a  true  bifccnbablc  <gftaic.  f  02  a  «jBjant  to  J.  S.  anb  UiS  ^cirS  burins  tije  J0UIr- 
life  of  J.  D.  is  no  fee  but  a  fpecial  Occupant,  aS  is  refblbeb  in  Chudleieh's 
Cafe,  but  a  ©iffciSa  of  au  eflate  f02  llife  hp  j^tcciitp  m  lata  makes  a  quail 
fee,  becaufe  Wrong  is  unlimifcb,  anb  rabens  all  tl)it  ca.i  Be  gotten,  anb  is 
not  gobcrncb  bp  ZetmS  of  tbe  <gfiaccS,  becaufe  it  is  not  conranuV  mifbiu 
ftulcS.  M>o  fibe'ujife  if  the  %e\Jai  ejects  his  Seffcc  anb  nicS,  tijr  ^oflTeflion  be? 
fceabs  to  tije  i$cit  of  one  joint  eUatc,  anb  pet  the  Hiig&t  remains  ftifl  to  the 
3EelTee.  5Hnb  in  botl)  tl)tte  CaCes,  if  the  Mo?  grant  the  HcberSon,  ttiz  4Siant 
iSboib,  f02  there  is  nfl  iUcberfion.  Slab  pet  it  ruas  Irconger  if  the  HcfTee  fo> 
©ears,  02  Seijee  to:  Eife  after  fuel?  ©ifl".  anb  (ejcpulfton  bu  the  "ilcbccfioncr 
(|oulb  rclcafe  unto  fjtm.  2!lnb  tlje  principal  €afc  is  in  €^ect  aS  goob,  SJbere 
tftcaight  of  the  &2antcc  is  none  in  lam,  as  hath  been  faib- 

2&nb  |5ote  that  ttuo  Jrcc=emplcS  that  map  fraiib  in  feberal  f>crfbnS  bifiinct 
iOljen  tljep  meet  in  one  $erfon,  cannot  bo  fo,  but  the  greater  anb  abfoljite  fee 
botb  froalloto  up  the  baft  anb  Umiteb  fee,    ^0  it  is  abjubgeb  in  Huffy 's 
dTafe,  Hillar'  40  Eliz.  in  the  Common  $leas,  citeb  in  ir.be  €afe  of  Alton  J^aabS   *  Ct0-  n9-  Moorv- 
Co.  lib.  1.  fo'.  496.  tohjcfi  mas  that  Charles  ©ufee  of'Suff  to-tS  feifeb  of  the  ltc"Z6;i'*kr^ 
3ilbbOlUCon  Of  Welborne  ill  the  COUittH  of  Lincoln  in   'Cai!,  tJjc   JtcbccfiOn  r.0 
the  liing  in  fee :  3Eub  the  ©ufec  bp  ©eeb  iiirolleb,  grautcb  tift  SCbb'otapJn  in 
fee  to  the  Ciing,  anb  then  the  Statute    ;4H  8.  cap.21.  of  fronSriiiaft'on  in 
patents  U)aS  mabc,  anbtljen  the  iliag  granted  the  aibbdt»i*on  in  fee  ra 
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another.)  anD  it  toa^  aDjubgcb  a  gcab  45;:ant:  f  02  tijc  Siing  ftab  not  ttoo  &i? 
ftinct  feeg,  hut  one  onlp  mabt-  of  tino  conjoined  anb  confeliDate  together; 
ana  fo  is?  Auftin's  Cafe,  t  &  2  Ph.  &  Ma.  euro  in  Walfingham's  Cafe,  fol.  5-60. 
toftidj  toajs  tftu£.  jSk  Thomas  Wyac  being  Cniant  in  Sail,  tfte  U5e»crnon  in 
the  Cretan,  inaDe  a  Jit  ate  to  Auftin,  renb?ing  a  ftent,  anb  Die&»  J>ir  Thomas 
Wyac  tfte  Mn  accepted  the  S5ent,  and  ti)a£  attainted  of  €reafon  anD  put  ta 
^earft  leaning  Arthur  Wyat  hi£  Mmu  Anb  it  toaS  abjudgeb  tfjat  Auftin's 
Heafc  tbas  ooio.  fa?  though  it  tocrc  made  goob  up  the  Acceptance  of  the 
Kent,  pet  &p  the  Attainder  tfte  €ffate  <€ail  toas  barred,  anD  ejetinrt,  ajsJ  if 
Wyac  the  fpcrfbn  attainted  ijat»  DieD  toitftout  3ifTue,  ano  fo  tfje  Hand  cainc  to 
the  &ing  in  ^oint  of  ftefcener,  anD  rfteu  the  fading  of  Hrafc£  mould  not  pje* 
fprbe  a  leafc  that  ina£  in  Ham  ended  and  determined.  Il&fjicft  ftad  been  d* 
rfinimfe  if  a  actocrOon  in  fee  had  been  in  another,  and  not  in  tije  Crotont 
gi  hold  the  Ham  the  fame,  if  €enantin  €ail  anb  the  ISeberCion  in  himfclf  be 
attained  of^reafon. 

«ln  t^c  Argument  of  tfti0  CaCe,  rlje  3mbge£  fpafee  publtrttlp,  anb  at 
lark".    €fic  Court  agrees  una  voce  upon  the  firff  anb  feconb  great  #oint. 

Wp  felf,  Warburton  anb  Winch,  bib  alfo  agree  u.t  fupra.  2Sut  in  that  onlp 
Mutton  brffcrcb ;  aiiix  fo  ^judgment  toag  giben  fo?  the  plaintiff. 

(  393  )        Dame  Sarah  Darcy,  Clement  Cook,  Efquhe,  Plaintiffs, 
verftis  Robert  Leigh  &  alios  Defendants. 

Tme  €afe  bJa£,  that  M>u  Robert  Langley  finigbt,  being  feifed  of  biberg 
XandU  in  Lancafhire,  had  "Muz  dibecg  ©augftterg,  thereof  one  matf 
called  Katharine,  anb  fte  fo  ftitcd,  conbepcb  certain  £and£  to  the  mU  of  tfje 
faid  Katharine  in  €ail,  the  Remainder  to  fti£  oton  IBcirg,  anb  bieb  ;  Katharine 
teas'  married  to  one  Leigh,  anD  in  Sent  13  Eliz.  Leigh  anb  fti£  CQifc  fuffereb 
a  Common  Kecoberp  of  tftcCe  Sands?  at  Lancafhire,  to  tfje  life  of  Leigh  anb 
fii0  Wite,  anb  tfte  {^cir-S  Df  Leigh ;  anb  in  tfiatKccobcrp,  Leigh  anb  tfigWite 
apprareb  bp  3flno?nep,  anb  after  bieb  toittjout  Sffuc,  (but  ftab  Dab  3'f]ue  bp 
Der  ^n^banb)  fo  tfjoi  Ije  taa?  cberp  2Bap  to  be  €enant  bp  tftc  Curtefp,  anb 
then  be  bieb  29  Eliz.  tia'aing  befoje  conbepcb  the  Sanb  to  tijijef  ©cfenbant 
Leigh,  being  (a£  it  i$  faib)  f)i£  25aflarD  ^>on  againff  taljom  tfte  ^eir^  of  ttje 
Common  Sain  bjougbt  a  l©:it  of  <£cro?,  affigning  fo?  oErro?  tftat  Katharine 
ioasJ  toittjin  3flge  at  tf)c  €imc  of  tfye  foccobcrp,  tDljcreupon  Sffue  being  ta* 
km  it  toa£  founb  fo?  tfje  plaintiff  in  tfje  l©?it  of  <£rro?,  Anno  43  Eliz.  tfje 
©cfen&ant  being  pjrfcnt,  tofiich  faileb  bp  ^ifcontinnance. 

3C«D  inanorfjcrliRe€rial  in  another  3©?it  of  €rro?,  tfiirteentft  fear  of 
the  Hing,  t&Wl)  paffetU  lifeetoil'c  againff  the  ©efcnbantjJ  bp  default,  anb 
t|at  alfo  faileb  bp  the  ©eatrj  of  fomc  of  the  parties*.  $llnb  note  17  Jac.  up* 
on  a  thirb  tMnt  b?oug6t  bp  tljefcpainttiT^,  being  i^eir^  to  Langley,  againft 
tfje  ©efenoant  5  a  St«P  oci«5  chargeb  again  upon  rtje  faib  SKTuc  of  i^onage3 
anb  the  oEbibcncc  giben  at  large  on  both  £ibe$,  the  ^laintiff^  became  $cn* 
fuitcb,  anb  b?ought  a  netfl  SEUrit  of  <grro?,  anb  alfo  ephihitcb  tfti^  till  into 
the  £tars£bamber  againff  one  Chatterton,  Whitehead,  Teatlow,  anb  Booth, 
charging  them  laith  ^ecjurp  in  tfjeir  ©epofition2  in  the  Caib  Crial  ag  Wu 
ncjTc^  fo?  Leigh,  anb  ogainfl  Leigh  fo?  ^»ubo?nation  of  the  fperjurp. 

©ecjutp  againff  Whitehead  U)a£  auigneD,  that  fje  DepofeD  Dircctip  that  Ka- 
tharine &a£  of  full  age  at  tftc  <£ime  of  Kccoberp.  Againff  Chatterton  ttjat 
fte  DepofeD  xjimCtlf  to  be  70  g cac^  of  3gc.  Anb  againff  Tetlow  anb  Booth, 
ficcaufe  tljcp  amrmtD  Iji^  Age  fo.  Anb  againff  Booth  another  point,  tftat  he 
benofeb  at  tfttg  €rialt;}at  he  ftab  not  been  fo?mcrlp  bepofeb  in  the  €aCe. 

€ftijs  Cafe  iua^  ftcarD  tftjre  ©ap^.namclp  upon  the  a9eriW ;  tftat  i0,  Mfte* 
tftcr  thefe  ©eponntt^  0?  anp  of  them  mere  perjurcb  0?  no.  f  0?  it  ina^  agrccb 
bp  the  Court  the  25iU  being  lata  fo,  though  there  ftaD  been  ^oof  of  unMc 
Reparation  of  tftc  3©itnc(Te^  (tofjich  i£  piinitftablc  tftougrj  rljcic  Ceffimonp 
lucre  true)  net  it  coulb  not  be  b?ought  to  Sentence  upon  tftijSf  23i», 

€oiicfttng"the|0erjurpU5a^  p?obuccb  fo?  tftc  $arth£  of  tfje  patntiff^,  tftc 
<®ffite  after  the  ©Catfj  Of  ^ir  Robert  Langley,  UJhicft  i»a^  fOlinb  20  January 
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4£liz.  tDijcre&p  it  roa£  founfi  (the  ^Jucp  being  <£fflitireS,  ana  gentlemen  of 
goofi  <®ualitp)  tfiat  Katharine  at  tfie  <€imz  of  tfie  taaing  of  tfiat  ^nnuifitton 
taaS  of  tije  3H#c  of  eighteen  gears  ana  a  fialf,  ana  ttua  t£Jontljs  ana  fcben 
©aps>  ana  no  mo?c  in  tfiefe  cj;p?efS  €enns:  ^3  then  iTje  mutt  fee  bo:n  tfie 
thirteenth  of  May,  7  E.  6.  tofio  ajca  in  June  after,  ana  tficn  uje  coitia  hot  be 
19  at  tfie  Glims  of  the  fSecofccrp. 

€fiere  taere  alfo  ot'ljcr  §3?oofs  of  ©cpofitien  pro  &  cone,  foe  the  $IaintiffjS  ana 
©cfenfiant. 

3©ficrcupon  tfie  Caufe  being  b?ouo;fit  to  Sentence,  it  taas?  fiolfien  unfit  fo?  tfje 
Court,  ana  tfiereto?e  left  abrolutclp  to  tfie  €rial  at  tfie  Common  Sato,  tuitj); 
out  Bcfccnaing  at  all  inco  tficSB-Jcrits  of  the  Caufe,  to  aooia  p?ejuBicating  tfie 
€rial,  ana  tattfiout  fa  mucfi  asi  referring  t|je  ^crjurp  to  t#e  Court,  if  the 
GlzUl  at  lata  fijoulfi  pafs  fo?  tfie  Nonage. 

€fie  fceafons  tafiereof  taere  ajS  follom. 

3(t  mas  fata  tfierc  mete  CaufeS  tfiat  o?iginaIlp  ana  in  tfieir  oton  Mature 
arc  criminal,  ana  pjoper  fo?  t$i$  Court,  as  £io£S,  f  o;gerieS,  imaging  of 
S?uricS,<p?eparingof  ©HitncffeS,  ana  the  lihe,  tufiicfi  arc  all  f&uWS  puniffiablc 
fiere  be  tfie  ®itle  gooB  0?  baB  i  tfiefe  arc  fit  fo?  the  Court  tafienfoetocc  tfiep 
come  in:  25ut  tfierc  are  CaufrS  alfo  examinable  in  tfiiS  Court  tahicfi  Bcpenfi 
upon  a  CJucftion  o?i$rinaHp  ana  Bircctlp  cibil,  ana  fo  arc  f  ault$,  ana  not 
faulty  as  rfiat  citoil  <©ucjtion  03  €itie  is  in  €cutfi,  on  tfie  one  $art,  03  tfie 
other. 

SIS  fo?  <£rampTc  in  this  Cafe,  tfie  ^erjurp  of  Whitehead  mccrlp  BepcnBS 
upon  tfie  Citle,  ana  tfiat  aepenas  upon tfie  311ge  of  Katharine,  fo  tfiatpjopetlp, 
p:imititoelp  ana  Birealp,  tfie  4Sueftion  is  meerlp  Cinil,  ana  aeterminabfe  at 
the  Common  Eata,  ana  tfie  Charge  of  ^erjurp  i$  as  if  it  mere  taunt  fo? 
grantca,  tfiat  Katharine  mere  within  %qc,  tofiicft  is  Queftio  alterius  fori,  ana 
fub  judice.  unfier  €rial  in  fiiS  p?opct  Court,  fo  tfiat  tfiiS  i$  a  taap  bp  ©oliep, 
bp  an  oblique  S^eanS  to  hear  ana  Bctermine€itleS  in  this  Court,  ana  bp  a 
SinB  of  $?etscntion  to  tafic  tfie  Office  of  tfie  Common  Eata  ana  Court  Cinil 
out  of  tfieir  lianas :  3fo?  if  Whitehead  in  this  CTafe  umll  be  cenfurea  fo?  igtczt 
jurp,  (Sail  not  this  Sentence  in  <2ffe«i  perjure  as  manp  q$  fljouia  aftertoara 
aepQfe  the  full  2Hgc  of  Katharine,  ana  fo  cfioah  botfi  €itfe  ana  €rial  at  Eato; 
fttfjidj  map  beget  an  infutferable  ^ncontocnieiice »  ^  f0j  np0u  tfie  firft  Criaf 
in  ebcip  €itle  tfie  partp  agaiuft  tofioni  it  ttjall  paf^,  map  a^abJ  all  tfie 
MttneifcS  in  <©ue(lion  in  tfiiS  Court  fo?  ^erjurp.  3£na  fa  all  fiis  fflSlitncflrcS 
franaing  up?igfit  he  map  conbince  tfie  Ciutfi  of  pcrjutp. 

3lna  thi^Cafe  lliaS  pet  mafic  rfic  mojc  unfit  fo?  tfiis  court  bp  tfie  Circum? 
fiances. 

jricfi,  €fiat  tficducfiion  toaS  of  fo  ola  ©ate,  of  almoff  fo  l?earS,  tfiougfi 
it  tocrc  true  that  it  coula  not  be  queftiouefc  fiuringtfic  Eife  of  Leigh,  tijc  J^ufc 
fianfi  Of  Katharine. 

^>econaIp,  ^Efiat  tfie  ^offcOiOH  of  tfie  Sana  fiafi  gone  all  tfie  iHfiile  ucop 
fiing  to  tfie  HccoDrrp. 

Cfiiralp,  €hat  the  €ciaiS  ana  |5on-fuitS,  fiab  been  pro  &  contra,  anfi  tfie 
©rpoutionS  of  MitncflTcS  both  3©apS,  anfi  tfie  OSuejlion  Bcpcnfiing  upon 
Compacifon  of  3EgcS,  ana  otfier  CircumflanctS  ana  inferences  of  iwti&&vfii? 
tiltp  ana  Sincertamtp,  tMfiicfi  taere  pjotiefi,  apa  aifp?onca  bp  ^ejfonS,  fome 
as  poung  0?  pounger,  feu)  0?  none  as  ola,  0?  ciaer  tfian  Katharine,  of  tofiofe 
3flge  tfiep  fpeau.  WfiereaS  3f  obferuca  tfie  wiffiom  of  tfie  common  lata  aia 
alloto  none  to  be  a^urpnian  in  stace  probanda,  that  toaS  notfo?tptrooiiearSi 
fo:  fie  trica  €fiingS  ttacntp^onc  |?earS  pafi,  ana  is  not  to  be  a  %mo:  till  he 
iS  tujentpsone  f  ears. 

Eafilp,  Chere  toaS  a  W)it  of  <2rro?  then  fiepenfiing,  tofierein  tfie  €itU  toaS 
to  be  trtcB  in  fiis  p?opcr  (Court  anfi  Courfc,  tahicfi  it  taas  no  ileafon  to  p:cju* 
bice  bp  the  Sentence  of  rfiis  Court  j  tfie  rather  becaure  it  appearefi  to  tfie  court 
to  he  a  Ouetfiou  fit  to  be  uftefi  bp  Rearing  anfi  ©ictoingiof  tfie  OTitncfTcS, 
ana  taeighing  tfieir  Crefiit  anfi  Certaintp  of  their  €cftimonp,  anfi  confronting 
of  them  as  there  ffiou'ifi  be  Caufc,  anfi  applping  apt  anfi  fufifien  (SucfrionS  bp 
an  intelligent  3>ufige,  fo?  tahicfi  thep  coulfi  not  be  p?cparcfi,  5CII  tahicfi  3iia- 
fiantages  arc  taanting  in  Drpofition  iu  ipaper, 
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%  Ro,  61 1. J 


1  Cr.  480.  i  Gr.  301 
40J. 


Cafe. 


Hutt.  39.  Ante  30J. 
Jones  1. 


Ante  190. 


Steed  verf.  ?  Clerk  verf.  ?  Reynolds  »er/T?  Poland  verf.? 
Hartley.      5  Wood.       $  Buckle.  5  Mafon.         £ 

SUnti  tfjis'  Court  Ijjacl?  ttoo  Hibcttieg  tofjicfi  rlSjcp  ufe  to  berp  good  Tpurpofcs?. 

€lje  fir  It  tflhere  ^juries  muff  of  IJeccffitp  gj^e  a  ©erbirr,  tfjepmap  leabe 
tftcir  Sentence  tnitfj  a  Non  liquet. 

i&fie  otrjcr,  tljep  map  fenb  tijt  Caufe  to  another  Court,  to  tobien,  it  maie 
pjoprrlp  Belongs*,  and  eitfter  abfolutelp  difmif£  it  fjence  (a£  fjece  tfjcp  bib) 
02  refetbe  ttje  Crime  after  tfjc  *2Ti\3i5  part  ig  ended. 


?.  Cr.  ?iz.  Ye].zi8. 
Ante  77.  Ante  69. 
113,512-iCr.  8fi. 

5  Co.  43.  Pop.  167. 
Plo.  91.  b.  1  L*o.  110. 


Cafe 


(  ?94  ) 


Steed  verfus  Hartley. 
Tr.  18  Jac.  Rot.  299. 


STeed  b?ougbt  a  fteplebin  verf.  Hartley  fo?  tailing  f)ij5  Cattle  at  Ballenden,  at 
tbe  plate  called  Steed-houfe.  <&$e  Wdt nbant  niafee£  Conufancc  s.0  13ai* 
lift"  of  Walter  Haukefworth,  in  loco,  &c  3Hno  fapg  tfyat  i^oufc  &ta;S  boldcn  of 
ti)c  faid  Walter  as  of  %\$  Sl^ano?  of  Ballenden,  dp  $Lmt,  tjc.  5HnD  tfcat  fo?tbe 
Kent  be  did  diffrain.  €be  plaintiff  dotb  plead  in  23ar,  tfjat  tbe  place  i^e 
out  of  tfjr  fee  of  tfjc  faio  Walter,  hereupon  Sfffuc  ma£  taken  and  found  fo? 
r|)e  defendant.  SUno  Harris  matted  in  Sfitrcff  of  judgment,  rfjat  tjjc  Ven'  fac1 
toag  de  viceneto  de  B.  onlp.  taijere  it  ffiould  babe  Been  alfa  de  viceneto  Manerii 
de  B.  25ut  tbe  Court  gabe  judgment  fo?  tbe  plaintiff,  fo?  in  an  indifferent 
Cafe  rfjs  Court  fball  tie\icr  p?rfume,  tfjat  tbe  StJ=>ano?  i$  larger  tfjantlje  <£omn: 
€0  defeat  a  Verdict. 


(  395 :  ) 


Clerk  wr/«  Wood. 


CLerk  Bjougbt  an  Action  of  tbe  Cafe  againil  Wood,  and  declared  tgat  be 
toa0  feifeb  of  a  Stpcffnage  in  Fairfield,  anb  p?elcriBe£  to  babe  Common 
and  paffure  in  feben  %tvc$  of  Hand  tfiere,  anb  liftetoife  to  babe  a  3©ap 
from  rljefaib  S^effuage,  Oder  the  faid  feben  Stress  to  Buntinford,  anbtfjatt^c 
defendant  bad  ploiocd  up  tbe  faib  fcbcn,ta?)erebp  fjelofl  Botb  fyig  Common  and 
3©ap :  €fie  defendant  plead0  $ot  guiltp,  anb  ©crdict  fo?  tfje  plaintiff,  3Und 
Jones  niodejStljat  tfjc  ©ifne  mas  from  F.  onlp,  tofjerc  it  ougbt  to  babe  Been 
alfo  from  B.  becaufc  be  co»lb  not  be  guiltp  ercept  t^cre  tua^f  fucb  a  21£>ap. 
Sflnd  if  t|e  Slffue  bad  been  upon  tlje  $?cfcription  fo?  tbe  Wap,  tbe  ©tfne  mujl 
ijabe  Been  from  Botft.  25ut  pet  tfje  Court  gabe  Sfudgment,  becaufc  tbe  point 
in  Sffne  appearing,  anb  direct  is  upon  tbc  ©ifturbance,  to^iclj  toag  onlp  in 
Fairfield  tobere  tfte  feben  aicreji  lie. 


(?9<5) 


Reynolds  verfus  Buckle. 
Tr.  17  Jac.  Rot.  862. 


INter  Reynolds  &  Buck'  in  an  Sfirtion  of  5£eBt,  tbe  plaintiff  declare^  upon  a 
©cmife  fo?  Kent. 

€be  defendant  pleaded,  tbat  Befo?e  tbc  ftent  due  tfte  plaintiff  did  enter 
upon  bjm,  bur  did  not  Cap  tbat  b«  did  erpell  fjim  0?  Sjold  bim  out,  and  fo 
Sffue  majf  taften  Non  Intravit,  and  found  fo?  tije  ©efiendant,  anb  ^Judgment 
toatf  giben  fo?  bini ;  fo?  tbo'  t^e  plea  in  jlBar  toa£  infufficienfj  pet  t^c  ©cr^ 
diet  toag  full  to  tlje  Sfito. 


(397) 


Poland  verfus  Mafon. 


Hutt  ,7.^0^.34*.  T)01and  B?ongbtan  Action  of  tbe  Cafe  osainff  Mafon,  ft?  tfjefe  Woftg,  I 

j  <x  171.  i7«"  Latch,  j^f    charge  him  with  Felony,  for  taking  of  Money  out  of  the  Pocket  of  Henry 

AnrcBo"°  Tones  302.  Stacy  t    ^fter  Serbia;  fo?  tbe  plaintiff  fo?  t\)t  5!nfnSfscicntp  of  i^z  Xdnftg, 

1  Ro.34°3, "48.  Pop.  querens  nihil  cap'  per  billam. 

sic  a  Cr.  ?n- 


Powel 


Powell  verf.7  Nevill  verf.~?  Sherley  verf.7  Scotverf.7  22_ 

Winde  $  Yarwood.    X,  Underhill.     3  Lawes.    5 

(  398  )  Powell  verfus  Winde.  Cafe. 

POwellan  SSftoincp  ojougftt  an  Action  of  tfte  <£afe  againff  Winde  foj  tfiefc  Hurr.4t.  mermeca, 
tsSUO^b^,  I  have  Matter  enough  sgainft  him ;    for  Mr.   ijjartlcp  hath  found  A"ce  5°>- 
Forgery  and  can  prove  it  againft  him.     &pon  'JftUC,  $0t  guilt}?,  anb  founts  fOJ 
tile  plaintiff,  jjc  coulb  t)ape  no  ^uDgnient. 


(  399  )  John  Nevill  i/erfus  Yarwood. 

Trin.  18  Jac. 


Information, 


John  Nevill  erftioifeb  an  information  agatuff  Yarwood,  fo:  ufrng  tfjc  ^Ttabc  Am*  2^.  cr.car. 
of  a  23aner  againft  tjje  Statute  of  5-.  €be  ©efenbant  op'Henden  Serjeant  mo'sL-'  sy^io/" 
plcaDrb  tfjat  tl)i$  Hfap  of  tlje  CraOc  toag  in  fucfj  a  <JTounrp,  anb  tfyat  bp  tf)e  .  c>. 3+7.10. 178 
.^tarutc  3 1  Eliz.  it  ougfjt  to  be  fueb  anQ  tneb  in  tlje  fame  Countp  at  rije  <©uar*  f3*- Ante  '^J'- 
ter^effson  0;  31015c,  anb  not  in  anp  tuifc  out  of  tfje  Countp,  "3finD  tJjc  <£>pi-  .  '" 175' 
nion  of  tfje  Court  ma£  to. 


G 


( 400 )  Sherley  verfus  Underhill.  i^an  imped. 

P.  18  Jac  Rot.  20J7. 

Eorge  Sherley  25aronet  OJOUgftt  a  Quare  Imped,  againft  Underhill  to  prf  ff  tit  Hutr.  +i,  m^r™  o. 
to  tfje  Vicarage  of  t{)e  Cfjurcf)  of  Nether  Etington  in  Com'  War'  ttjc  €rial  ^"h^nt^o^4' 
tfla£  ftabopNifipriusfo?  tlje  plaintiff,  ano  $|uDginent  toajj  siucn  op  tS)c  %w  soj.'wmch.'^Yd. 
fiic£i£f  Of '3lfft5c,  in  tfrcfe  333ojb£,  Ideo  conceffum  eft  quod  pred'  Georgius  recuperet  ^°-2A"tel'?,+;  Pr'P- 
vers'  prefat'  def  prefentationem  fuam  ad  Ecclefiam  pred'  &  quod  habeat  breve  Epi-  ^swhdV^  " HZ' 
fcopo  ad  adrnittendum  clericum   fuurrt  ad  Ecclefiam    pradi<5l\    ftEtjc   J©efcntJant 
Ojougflt  a  HjUXtit  Of  <grro?,  reciting,  Quia  in  Recordo,  &c.  inter  Georgium  Sher- 
ley mil'  &  Baronet'  &  prsed'  Underhill.  <£rro?,  fc.    Mljcreupon  tfje  &rco?b  anb 
3^oceebing0  mercfent  intotf)e  JtingV  'Benco,  anb  a  S^itntur  rntceb  upon 
i&e  Soil  here,  anb  Crro?  afljgneb  in  t&e  J8ing'<s[  23encft.    31nb  nohj  Harris  anb  ,  Ro.  4f0. a  Cl%  l7U 
Hendon  mobeb  tljat  tfje  6eco?b  tfla.sf  not  remobeb,  Bccaufe  tlje  Slicit  of  €rro?  Yei.s. 
toa^  Ifuigljt  a£  toeU  a$  baronet,  fa  not  tfje  fame  Jpcrfon,  iofjicl}  tlje  Court 
bib  agree. 
€ljen  tljep  mooeb  tfiat  tftc  ilcco?b  of  tpe  3fubgment  migfit  Be  amenbfb  ac*  Mm.  199.  Accord. 

C0:binS[  to  tfte  £2Jrif,Quod  recuperet  prefentationem  ad  vicarium  Ecclefia:  prasdidV   *  Bulf- l8+- 
^cc.  tDfjiclj  taa^  alfo  grantcb  anb  amenacb  acco;binglp.    €t)ough  it  ta.i£  oB; 
jetted  tftat  tge  Sjubgmcnt  toajf  not  giben  op  iji^  Court,  out  Op  tnc  3iufifice^ 
of  3ilQl5e. 

^pon  tftijGf  €ak  \xtag  ujctoeb  ttoo  $?eccbcnt£,  one  M. ;  3  &  34 El.  in  B.  Je  Roy, 
fiettoeen  Tho.  Wyld  plaintiff,  anb  John  Wheeler  ©cfenbant,  anb  tlje  ^lubg* 
ment  tOa,^  Quod  recuperet  vers'  prsefat'  Thomam  Wheeler,  anb  it  tea£  amenbrb 
in  tfje  (CjecSjeqttcrsCljambcr  after  a  Wiit  of  OErroj.  31nb  tije  line  Hillar'  42  Eliz. 
BethJcen  Stephany  anb  John  Morgan  Wolfe,  anb  ttje  ^{uoSmcnt  tOn^f  Quod  recu-  *  Cr°i**\}  Cr-  8^< 
peret  vers' prefat' Morgan,  anb  it  blag  amenbeb  tit  anotfjer  €erni.  Mo.  366.  *°°tcdinch'5'mca' 
Dy.  xy8.  Hutt.  42. 

( 401 )  Scot  -verfus  Lawes.  Debt. 

SCOT  fyougfit  an  3dction  of  ©cBt  ajcaintt  Lawes  Clerft,  upon  the  Statute 
uf  21  H.  8.  the  Wilt  PJaj-  Precipe  Willielmo  Lawes  quod  reddat  nobis  &  Jo- 
hanni  Scot  qui  tam  pro  nobis,  quam  pro  feipfo  fequitur  no  I.  quas  nobis  &  praefato 
Johanni  debet,  &c.  anb  beciarctf  fo?  tafein0  to  jparm  firtp  3flcrcs?  of  Sanb,  anb 
tjolbing  the  fame  fir  fl^ontntf  per  quod  Aaio,&c.  fo?  firtp  ^ounbjsf,  anb  furtfjee 
fo?  tailing;  to  -J? arm  otfterHanbsf,  anb  Ijolbing  tEje  fame  fipca^onth^,  per  quod 
Adio,  &c.  fo?  fifty  3$ounb£:  (&tyz  ©cfenbant  pleab^i  Quod  ipfe  non  debet  pr^fato 
Johanni  qui  tam,  &c.  prard'  one  fiUltO^Cb  anb  ten  ^OlUlb^,  nee  aliquem  inde  dena- 
rium  in  forma  qua,  <3(c. 

ai^hcvcuport 


0  Hugh's  7'  Badham's 

32y  Cafe.      S  Cafe. 


tcro.653.  Whereupon  Sffiu",  and  the  Slurp  found  that  the  ©cfcndant  Sits  o&te  thirty 

Poundg,  a*nd  fog  rfjc  reft,  quod  non  debet,  Hendon  in  deceit  of  Siu&gmcuttooft 
to3o  (JEjccepcions. 
1.  fir  ft,  <£.:ac  the  -Dcrdict  erpnrffcg  not  foj  UrflicI)  farm,  no?  to;  tonics  of  the 

SJ^ontgjgf  tfj?  thirty  pounds  tocre  due. 

•Shig  ^ception  lya^  nor  regarded  by  the  Court,  bccai'.fc  the  demand  mid 
Siffue  ioa$  foj  one  fimtdjed  and  ten  founds*  in  general,  though  it  Ijad  been 
formal  to  ha-js?  difUnguiffjcd  Better. 
2  €he  fecond  €rccpiioa  ujas>,  €§at  tlje  defendant  hath  not  anflrjerrd  the  i©jit 

ana  '©f cSaraticn  ;  fog  tge  pica  ougtjt  to  Banc  Been  ay  the  ©rmnnd  i£,  Quod 
ipfe  non  debet  dido  Domino  Regi  &  praefeito  Johanni  qui  tarn,  &c.  tC^icJj  the 
Court  regarded  tSje  rather,  uccaufc  the  Statute  of  ^cofaiut  crcept£  pennl 

(  402  )  Hugh's  Cafe. 

Prohibition.  Q  %  j$  Thomas  Hughs  of  Grays-Inn  played  a  Inhibition  Bp  Henden  Serjeant, 

87Cgsrftvir46'bMlR08'  O  "beta  ufe  he  Being  of  CcmtfcJ  toitb  the  defendant  in  an  Action  upon  the 

p<&  in.ct.  ]°c%',  €ak,  fo?  raping  tlje  plaintiff  tjad  murdered  flijjcc  Children :  nsgeretmro  tjje 

9'.  1  cr.  43i.  328.      3Mfn&ant  pleaded  jjot  guilty.    3lnd  at  t!je  €rta!,  Hughs  to  extenuate  tye 

©antagc^  fo?  fttg  Client,  did  urge  arid  p;ci'£  the  fact  to  make  the  Scatter 

probable  fo  far  n£  might  tend  to  the  defamation  of  the  plaintiff.    3Hnd  be* 

tank  it  \na$  in  hi£  ^ofcaon,  anD  pertinent  to  t§e  i&ood  and  &afrtp  of  %ig 

Client,  though  it  tocYe  not  directly  to  the  S'ffue,  a  Inhibition  mag  granted. 

x  Cro.  90. 

(  403  )  Badham's  Cafe. 

.    Pafch.  14  Jac.  Rot.  10 14. 

Ejeflione.  THJe&ione  Firms, BpBadham  of  the  ©emife  of  Benjamin  Crockley,  fo?  Sand  in 

1  Ro.  195.  1  a.  y«3.  J^  Gloc.  €bc  defendant  pleads?  $ot  guiltp,  and  f&joc.efs?  continued  againlf 

4J7,°«8.'      "'  "        the  Slurp,  til!  a  3B?it  Of  Diftringas  cum  odo  talibus  U5ti£  awarded  return'  o&abis 

.     HiJlar'  1 7  Jac.  at  toljict?  ©ay  Richard  Tripets  of  Derfly,  toa£  returned  one  of  the 

Tales,  and  the  ^Itirp  made  ©cfault,  thereupon  a  Diftringas  cum  fex  talibus, 

il3a£  awarded  return'  menfe  Pafcrue,  18  Jac.     %l\H  at  the  Sletiun  Richard  Tripets 

map  named  aa  tar!I  in  tfe  SKflrit  of  Diftringas  a§  in  t^e  ^anel  Tales,  and  Bp 

tfiat  iamc  toa0  ftoojn  XuitQ  elcden  moje,  and  Verdict  ginenfo?  tf)e  plaintiff. 

^ind  upon  €rception  tafeeu,  tge  Court  required  p?oof  that  it  toa£  tge  fame 

ferfom    2ind  at  lafi  tt\z  Hnder  -Mjniff  of  Glouc  tgat  made  the  Jleturn,  But 

toajef  note  out  of  iji^  #ffice  (a  tied)  ^herifF  Being  chofrn)  totoard  the  <SBn&  of 

Mic.  €ctm  18  Jac.  depored  in  Court,  that  Tje  nneia  not  tije  2©an,  neither  tfjat 

fie  Uia^f  one  of  tfye  €meine  that  gauc  t§c  ©erdict;  But  pet  arlrmed  that  tfjere 

img  &  Rich.  Tipets  of  Derfly,  in  hi£  f  rcefjo!&cr'£  23oon,  But  no  Tripets ;  and 

tt0o  other  ^trangerst  depoicd  t|at  thep  hnctn  Richard  Tipets  of  Derfly,    and 

Co  4i     1  that  tfifre  mas  no  Tripets  there,  and  that  Tipets  bias  the  a^an  ftoo?n  of  the 

The  wnt  and  Panel  ${urp,  VDfjiclj  tftcp  unctij,  Bccaufc  tfycv  fata  him  ftao?n,  Being  about  the  Court 

amended  6?  gjj£ci0ent .  ^  fomc  Writing  toa^  alfo  ffjctocd  p?obtng  i)i^  $amc  Tipets : 

§©i)erettpon  Bp  <©^dcr  of  Court,  the  Writ  and  ^anel  tua^  made  Tipets,  and 

Sfudgment  giPen  fo?  the  plaintiff,  fo?  ©amage^  onlp,  fo?  the  €erm  toa^  end^ 

ed.    3Hnd  tlje  <JBntrp  of  the  &ule  i^  in  the  95HI  of  $Ieau«S  of  a?,  Brownloe,  Bp 

Othogaire  the  J»ecOUdarp,  16  Novemb'  18. 


Clamickard 


Clanrickard  verf.~?  Barker  verf.  ~?  Ersfield's  7 

Lille.  X  Cocker.        \  Cafe.        \  ?29 


(  404  )  Clanrickard  verfus  Lille. 


INter  comitem  Clanrickard,  and  Frances  fji£  WlU  ^cmandanfjSf,    and  Robert  Hmt.45.  Arr.1,4^ 
*>ifcoiint  Lifle  in  trje  fo?mcdon  before  mentioned,    Sudgmcnt  feia£  p?o*  *"■. 8ErrcrBr-"' 
nounccd  16  Novemb.  18.  ana  3B?it  of  <£rro?  tua^i  b?ougtjt  Dp  rrjc  tga'rl  of  Lei-         s" 
cefter  tenant,  bearing  Tefte  27  Novemb.  and  trjen  alluBJrd,  and  in  majorem 
cautelam  a  Superfedeas  made  agoiiift  tJErecutidnjS,  ant)  -pet  the  demandant  oB- 
taineD  a  f0:it  of  J>cifin,  Bearing  Telle  nono  Die  Octobris  Before  Bp  IBarront 
of  ttjc  judgment  fcafjicrj  tDo^f  afterwards?  entered,   Sue  as?  of  Oftab.  Mich. 
Being  trje  lalt  Continuance,  tnrjicij  Bring  opened  ro  trje  3fudgr£,  and  rftcji 
tocHJinotoing  trjat  3f«BSittcnt  to  a. 3'  not  p?onauucrd  'rill  Novemb.  16.  fo  that  mo.  4<>i.  Noy  75 
rrjc  tenant  could  not  rjabc  a  3©?it  of  (*2rco2  befoje,  neirrjer  ougtjc  trje  ©cfen*  Py.Wb.  Wi.  n's. 
Banc  to  fjaBc  a  !B?it  of  &eiitn  6efo?e;  fo?  Bp  trjisi  Crirh  anp  Wiit'at  <£rro?  IlCo-"-*- 
migrjt  Be  defeated,  a0  to  fading  ^offeuTon.    3CnD  trjcrefo?e  a  neto  Superfedeas 
tDajS  awarded  againfit  trjat  H9?it  of  <£j;ccutiou  quia  erronice,  &c. 

(  40  j  )  Barker  verfus  Cocker.  somerfttfhire. 

Cur.  Spir. 

Mich.  18  jac.  Rot.  603. 

PEter  Barker  ©icar  of  Stower  Payne  Did  liBel  in  tr)e  Spiritual  Court  fo?  Lambs °f  Several  ow- 
€ptfje;3Lam&£  againff  Roberc  Cocker,  and  laid,  t&flt  t&ere  taJa£  a  Ciiffoiu  ^ anunreffoS 
trjere,  trjat  all  Ham&£  ingcnd?ed,  fain  and  B?ed  upon  anp  one  ^Tenement  0?  cuitom. 
liding  in  trje  fame  ^arifrj,  altrjougrj  trjcp  Belonged  to  federal  <9\nncr&,  trjep  Dirm«.  fr- "• 
Bane  Been  calf,  and  reckoned  together  ojS  if  tljcp  iaccc  But  one  Span's?,  ana 
trje  CentI),  d?  €ptrjes3lamB  of  ttjem  fo  counted  togctrjer  haXte  Bern  paid  fo^ 
€ptrjr* 

Hereupon  Henden  p?apcd  a  $?orji6ition,  Becaufe  all  Cnframs?  againff 
common  Uligrjt  are  triable  at  trje  Common  %a\a.  Which  mag  granted.  3finD 
trje  Court  mag  furtrjer  of  Opinion,  trjat  tne  p?etcndcd  Cuffom  tonjgf  unrea* 
fonaBle,  and  ogainft  Sam,  fo?  Bp  tfjtjsS  a^eang  it  migrjt  fall  out,  flint  fome 
one  migrjt  Bade  But  one  SamB,  and  trjat  migrjt  Be  taken  fo?  ^ptrje,  and  r)e 
tfjat  rjad  moje  itjould  pap  nothing  at  all. 

(  406  )  Ersfield's  Cafe.  Fine. 

S3r  Thomas  Ersfield  conBeped  to  rjijsf  eldcfir  ^>on  (torjom  rje  did  in  effect  '©iC=  winch.  4. 
in  Merit)  trje  S^ano?  of  in  tlie  Countp  ef  foz  «Scrm  of 4H-7,  capz4' 

tjiiSf  Hife,  trje  Remainder  to  a  pounger  J>on  of  rjisf,  Bp  a  feeond  Wife  in  fee. 
25otrj  trje  ©^etrj^cn  did  Bargain  and  fell  trjeir  federal  €i!ate^  to  £ir  Edward 
Sackvile,  and  trje  pounger  25?otrjrr  toa^  to  rjade  fa?  Big  Remainder  one 
^rjoufand  fide  ^undjed  #dund^,  torjercof  he  rcecided  tfyxe  ^una?e&  ^ound^ 
in  i^and,  and  fo?  rfje  rcfl  rje  rjad  raften  58|Turanf c ;  and  trjen  rje  and  big  cldcff  s  Co.  3?.  a. 
T5?otrjcr  acunomledged  a  |5ote  of  a  fine  of  tlje  Sand  befo?e  me,  and  tfjen 
trje  elder  23?otr)cr  Bied.  J©rjfrcupon  DivjerjSf  amotions  Uirre  made  fo:  tge  p:o?  Motions  for  procee- 
cecding  and  franing  of  tlie  fine,  pro  &  contra.  3End  S\  toag  of  clear  <©pis  {|Jf and  'tayins  0l  a 
nion,  trjat  trje  €onufee  migrjt  p?occcd  toitrj  Biisf  fine,  a^  againft  trje  pauns 
gee  23?otrjer  onlp,  and  taue  big  Mint  of  Covenant  acro?ding!p :  f  0?  trje 
©eatrj  of  trje  otrjer  id  no  3!mPE&imcnr ;  fo?  trje  Cognifancc  of  cderp  one  i^r 
a#  againff  tjimfelf3  and  ftjall  mo?u  fo?  fo  mucrj  a&  rje  can  pafe.  3Hnd  fo  te= 
Beral,  and  acco?dinglp  it  rjad  pafled,  But  trjat  ^>ir  Edward  Sackvile  toa0  cons 
tented  trjat  tfje  pounger  25?otrJcr  ftjould  Bade  trje  Land**,  pauing  certain 
©eBt£  of  trje  elder  <&i<ithzt$}  and  upon  otrjer  Agreement;  fo  trje  fine  toavef 
flapcd  Bp  Confcnt. 


U  u  Farmer's 


33° 


Farmers 
Cafe. 


Wilfon  verf. 
Stubs. 


Fine. 


Dy.  2.10.  b.   5  Co.  50. 
a.  4LC  96.  Hur.  135-. 


(  4°7  ) 


Farmer's  Cafe. 


0$c  Farmer  onb  f)t£  tEKife  acfenoUjlcDgcd  a  |2ote  of  a  fine  tf)e  <Etocntp 
firtlj  of  March,  1621.  befc?c  Comm.  bp  Dedimus  poteftatem,  anD  tlje  Slptfe 
DicD  the  "<£ti>cntp  feSentlj  ®ap  of  cjje  fame  a^ontlj.  €fje  '€tuentp  eigljf  tj  3£ap 
Composition  tea?  niabe  in  Et?e  3§licnations€>&ce  upon  a  3B?it  cf  Covenant, 
maDc  returnable  in  Hil.  Ccrni,  befa?c,  anD  tfte  Sfing'0  Sillier  tuag  cntcrcD  in 
tftc  OtT.cc  of  tftc  &ing'£  ^il$cr,  as  cf  tlje  fame  Hillary  <Sctm,  anD  fo  tfje 
fine  teaiJ  paff?D  ana  cngtoffcD ;  onb  note  in  Eafter  <3Term,  tfjc  ij^eir  of  tfte 
©nifc  monrD  againft  tijijJ  fine  ;  but  upon  ©ebate  tlje  Court  refolPeD,  tljat 
tije  fine  muft  fianD. 


Pannel,  Br.  2. 


Winch.  6.  2  Cro.  520, 
583,  623-  F.  N.  B.  267. 
melme  ca.   Hutc.  4j. 
Cr.  J3c.  623.  Dy.  y.-.b. 
1  H.  s-  S- 


Br.  Indemptitate  rtami- 
nis.  3. 11.  1  H.  J.  y.b. 


Br.  Addition  iS.  43. 
9  H.6".  13b.  Dy.  y, 
t».   9  Co.  69.  b. 
6  Co.  20.  a. 


1  H.  f .  J.  a? 


(403) 


Tr.  17  Jac.  Rot.  21^9. 


A$artp  of  bah*)  Counties?  of  Bedford  anD  Hertford,  cametotfje  13ar  ti)i£ 
€rrm,  nno  Stcfr  teas  O.UQ?n  one  of  one  Countp.,  anD  anotfter  of  tlje  0? 
tljcr  countp,  anD  fo  in  <®?Dcr,  'till  one  of  tlje  Countp  of  Bedford  toa^  cfjal* 
IcngrD,  aub  ttjen  t|jc  Court  p?orecDeD  to  t$e  next  of  tljat  Countp,,  until  one 
fciere  €luo?n,  anb  fo  of  tlje  otljct  Countp,  until  fix  of  racfj  Countp  mere 
twain ;  fo?  if  tfjetc  ftoulD  be  fi£  fu30?n  of  one  Countp  firfi,  anD  fir  of  tlje 
otftec  affcrtoarb^,  it  toere  Difo?Dcrlp  anD  erroneous. 


(  4°9  ) 


Wilfon  wrfus  Stubs. 


Armaduke  Wilfon  b?eugftt  0  ID?it  of  fcconD  <©cliberance  againjt  Ralph 
Stubs,  ana  after  ©croict,  anb  ftcre  at  trjc  T5ar3  An.  18  Jac.  IjaD  SJuDg* 
mene  to  rrcobec  CoffjS  anD  damages?,  amounting  in  tftc  Jufiole  to  lateen 
pounD£,  anD  ftab  a  Capias  utlagat.  DirecteD  to  tftc  ^eriff  of  York,  to  taftc 
tlje  faiD  Stubs  in  <£j;ecution  fo?  tic  faiD  ®amagc2 ;  anD  after  tlje  fame  €enn 
of  &t.  Michael,  one  Ralph  Stubs  tftc  lounger,  bjougljt  a  3©?it  of  Indentitate 
nominis,  unto  tlje  ^ufiicfgi  of  tgitf  Court,  anD  haD  a  Superfed.  to  tfje  Sheriff 
to  fo?bcar  aup  Kfrecution  againft  tlje  faiD  Ralph  the  f  ounger.  SfinD  tlje  Court 
teas?  often  mobcD  to  maintain  tlje  CKftrit  of  Indentitate  nominis.  $!nD  Diners 
^cceDcnt^  ffectoeD  in  line  OTrit£3  b^ougljt  in  Cafe  of  <©utlato?p,  toljere  one 
iua^  talirn  upon  a  Cap.  utlagat.  fo?  anotpcr  of  tlje  fame  $ame.  Vide  Pafchse 
;6  H.  6.  Rot.  411  per  Johan.  Skyers,  de  Northbury  in  Com.  Somerfet  Junior,  ad 
fefta.  Ro  &  fa  femme  &  triel  briefe,  de  Indentitate  Nominis,  DirecteD  to  tlje  ^juD* 
gcif ;  anD  -^uretie^  put  in  bp  t^e  faiD  Skyers,  qui  manuceper.  corpus  pro  cor- 
pore.  31lnD  Sffuc  tafecn  bp  tlje  ^dttojnep  General,  quod  le  defend,  eft  ead. 
periona  &  venire  facias  agard,  &  verdid  quod  non  eft  eadem  perfona.  31nD 
3(uDgnunt  thereupon,  in  h^c  verba.  Ideo  confi.  eft  quod  prad.  Johannes  Skiers 
de  Northbury  junior,  de  utlagat.  prsdift.  fit  quiet.  &c.  &  ea  occafione  non  mo> 
leftecur  in  aliquo  nee  gravetur,  provifo  Temper  quod  ad  cap.  prsed.  I.  S.  de  N.  Se- 
nior tanquam  utlagat.  procedatur  cum  effecftu,  &c  Cl)e  line  #?f  eeDent  in  Mich. 
20  H.  7.  Rot.  i;7.  upon  a  Cap.  utlagat.  Tho.  Fuller  adverfus  Arey  &  Apres,  3jfs 
fuc  tanen  bp  James  Hobart,  tljen  tlje  3Kiug\5  3Htto?nep  General,  quod  eft  ea- 
dem perfona,  anD  ©ertslnt  (a*  bef02e)  agaraff  tl)e  iiing,  anD  tlje^  line  Siuog* 
nient.  <€t>e  Hfec  in  Mich.  3  H.  4.  Rot.  214.  anD  amirit  atoarocD  to  the  <%Kttff' 
Of  London,  to  enquire  fi  eadem  perfona,  tulsiefj  lie  DiD  return,  tijat  Ije  id  not 
tit  fame  prrfon,  anD  ^uD0ntcnt  ®$  in  rtjc  firjl. 

3DnD  notloitpanoing  tneft  §&?eeeisent.ss  tftc  Court  tea?;  of  Opinion,  tftat 
tlje  SKittin  tlje  principal  Cafe,  anD  tm  Superfed.  tljcccupon  iv&0  not  toar^ 
ranteD,  But  tf$at  tftc  ^cfniDant,  Stubs  tlje  f  oungcr  migljt  fja^jc  t\i$  Sllaion 
of  falfe  ^'mpjifonnient;  fo?  tljat  tlje  ^cfcnDant  being  nameD  Ralph  Stubs, 
tuitftout  SDDition,  ff]all  netocr  be  accounted  tlje  lounger,  but  altaap5  tlje  021* 
Dcr  of  tlje  tmo  of  tljat  fame,  ^enettntlete  fo?  anoi&ing  of  ©uplicitp  of 
j&uit^,  it  toa^t  oibercD  tlie  5PefenDant  Wilfon  ftouia  appear  to  tpe  fcir.  fac. 
upon  f'fjc  Indentitate  nominis,  on'o  pleoD  to  03  ro  €riai,  anD  if  upon  €rial  sic 
toag  founD  to  be  tfte  fame  flfl^an,  tljen  tlje  a^oncp  remaining  toitp  tlje 
^fteriff  to  be  DdiocreD  to  Wilfon,  vel  contra  fi,  &c. 

€|je 

2 


Cleark  verf.  ~?  Hanfon  verf.  ?  Amphurft  verf? 

Gilbert.        $  Norcliffe.       $  Palmer.  S  55* 

i^The  Court  aia  tane  agteat  ^Difference  bcttoccn  fhc  €a(e&  of  rlje  <©ut!alt52n, 
anti  the  p?incipal  Cafe  being  onlp  at  the  plaintiff's  M>nh,    ana  not  at  rlie 
Sting's1 ,  ag  in  eacrp  4£utlatu?p  the  iiing  i.sf  intcrcftra,  ana  of  tenets  pnuei=  -  c.  .  . 
pal  Cafe  no  |3>2ccebcnt  teas',  o?  coula  be  Sjetora.    Vide  Long,  ?  E.  4.  fol.  84. 


(  410  )  Clearke  verfas  Gilbert. 


Cafe. 


no.  Alien 
Cro.  a.i-;  4>-;. 


GOddard  Cleark  b?ougftt  an  2Ccticn  upon  tlje  Cafe  ngainflr  Gilbert  fo^fpeas  winch.  5.  ier.,39. 
Ring  thefe  IDojas' ;  tftou  art  a  QL§ul3  ana  ija|f  (loin  Crnentp  Soaks'  of  c7'\ll' sl'^' iZA\ 
nip  f  urjc :   3Hna  upon  not  ^uiltp,  a  Saaict  tolas'  founa  fa?  tfyc  plaintiff.  ien, ?X  RoVjocJ 
■©on)  it  mas'  nioora  bp  Serjeant  Hitcharn,  that  tljcfe  UDojas  bear  no  Section,  44o-J0n.es  u.  1 
becaure  the  fur5c  might  be  (landing,    ana  fi lira  ana  cacrieb  atoap  bp  tljz  i£aci 
plaintiff,  ana  fo  no  tfclonp.  A«s 

3finb  Athow,  of  Counfel  fo?  tfje  plaintiff,  urgca,  that  it  fijaU  be  un&cr= 
llooa  rather  of  fur^e  felleO  tljan  fian&mg,  ana  aifo  the  13o:a£  arc  fo  conplea 
that  the  latter  are  not  maae  a  iHeafon  of  the  fojnier,  but  either  of  t'mm  a 
bifiinct  Sentence  ftanaingof  it  felf;  ana  fo  the  2©b?a  €hicf  i£  lufficie nt  alone. 
2Unb  to  that  $urpofc  citea  (tg  be  fai£»)  aibers' Cofe^,  all  in  B.  R.  one  between 
Minors  anb  Lightford,  4  Jac.  ana  anotfjer  bettecen  Eire  anb  Ounftram,    7  Jac. 
anb  another  betUJccn  Turner  ana  Campion,,  i;Jac     2&ut  be  reliea  efjiefip  up?  R0°"Jac; qo  IV'*.  \ 
on  a  ftecojb  tohicb  tUag  ffjeteeb,  2  Jac.  in  tfjr  $$ing'^  TScnrlj,  bettecen  Kel-  w.'nchl  w.  cV.jac.4*' 
ham  ana  Manfy,  inhere  the  i!9o?O0  tocre,  tgou  art  a  Chief,  fo.>  thou  baft"  ftclu  #7. and  haft  lto^n- 
nip  Co?n:  3ftnb  giuagment  teas*  giben  fo?  tfje  plaintiff.    SMI  tufjtcii  nottomfj*  "yt"&l%. %i 
ftanaing,  the  Court  here,  after  aibcrsf  S^otiona  ana  Rebates,  gafce  3|uags  ys.  2  cro.  ayi.  utra. 
ment  againff  tfte  plaintiff,    f  02  ag  to  the  ftrft  point,  it  f;aa  been  often  rtilcb ,  yT'54+.  Accord 5 
that  it  is)'  all  one  in  common  <&cnfe  ana  'Sicrcptancc,   fca&ctber  it  be  (SEnb)  Hmt.sj,  113.  icro. 
tljau  rjafi  rfoln,  02  (fo?;  t!)ou  IjaHf  ftoln.    3Jna  in  tSje  <JTafc  of  Kelham,   m  ^' ^.cTjac.^' ' 
Court  aenica  trje  Eato  to  be  fo,  except  tjjtrc  tocrc  fome  funbec  lj3o;ao'  cf  74'.  76,  ioj.  6s7j  at 
oSirplanation,  a0  Com  in  mp  15arn3  0?  tbc  line,    jfo?  ot^crbJifr,  in  Waittg  tT II' zCr^u^' 
mecrlp  inftifferent,  tlje  11102c  cafic  ^>enfe,  anb  fartnefi  from  t&jc  mojc^anjcu^  uiiji.^a."     ' 
Charge  frjall  be  taftcn.    ^Hub  trjcret"02e  toe  babe  giticn  Sfuagmcnt  before,  fu- 
pra,  bcttfleen  Coote  ana  Gilbert,  againfi  tfye  plaintiff,   upon  debate  Severe 
t^c  tooja^  are,  tfjou  art  a  €bief,  ana  ijaff  ffoln  mp  €rff^', 


(  411  )  Hanfon  and  Norcliffe. 

Hill.  18  Jac  2861. 


Debr. 


HAnfon  plaintiff,   ana  Norcliffe  ©efcn&ant,   in  an  Action  of  ^cbt  t|jc  jonec.p.  Entreconge- 
plaintiff  acclarcg  upon  alleafefo?  Searsf  maae  bp  bim  to  Vqc  23efcii'  $le<B[-1A  Dy.ji.b. 
aant,  referaing  Ulcnts,  anb  fo?  t&e  iSent  bcrjina  ttjc  Action  ig  b?ougfjt ;    tlje  Ti  &;,? ' L  11+' 
^cfenbant  pleaa^,  tftat  tfye  leafe  in  r()e  Count  mentionea,  mas  maae  bp  %nt 
benturc,  refcrbing  tJjc  ftcnf,  prout,  anb  toitb  Conaition,  tf^m  it  the  ^ent  be 
beijina,  then  tlje  "Scafe  to  be  boib,  ana  both  allebge  a  default  of  ^apment  of  3  Co.  s+.  b.  syd.7. 
tfje  &mt,  anb  fa  rfjc  Heafc  betcrminea. 

€bc  ^laintifF  bemurrctf)  in  2£ato,  anb  it  majS  rcfolbeb  by  the  Court,  t^flt  c>emand-  *l«>-hi. 
tbijg  3leafe  i£f  not  bOib  mitljout  a  ©emana,  toljicfj  therefore  tfje  ©c fcuaant 
ftjoulb  babe  lata  actuailp:  ^no  fo?  toant  of  it,  fu£  ^lea  inao  naught;   anb 
fo  it  i0  at  tfje  <gu?ition  of  the  Xcffo?,  ana  §\$  l^eir  to  continue,  0?  aboib  the 
Ecafc  in  fuch  Cafe. 


Accord.  1  Ro.  4J9. 
%  Cr.  $1-  And.  8z, 
133,  135,107,304, 


f  412  )  Amphurft  and  Palmer. 

Pafch.  19  Jac.  Rot.  2048. 


Debt. 


T^e  fame  Cafe  bcttoecn  Amphurft  ana  Palmer,  teas'  in  line  fo?t  rcfolbeb  : 
g>o  tJ)e  lUent  i£  aue  roitifOUt  Oananai,   but  the  fo?feiturc  of  the  <£-*  Demand. 
ftatc,  neither  bp  igntrp,  no?  Dp  3fiaototng  upon  Condition,   i^  giaen  cither  Ant  207"? 
fa?Hfflb?  0;  fo?  Heifee,  mttljout  bue  ©eniano  mabe,  tohith  muft  be  ejrpjcfip 
lata  in  picaDtng, 

U  u  2  Mich. 


Mackwilliams's, 
33 2  Cafe.  ' 


Broyvniow.  (41?)  Mich.  1 9  Jacobi  Regis  Rorulo  363. 

winch.  4i.  m'c'&      -f  0  an  Eje&ione  Firms  Bp  William  Godfry  againff  Tho.  Wade.      Zfyc  Cafe  a£ 
WndiVnf  s-s"tcd'  I'toone  grcae  $oinr  iuaS  ttjuS. 

jones,  ?..  1cr.j+;.       Mackwilliams  t!)c  husband,  maKr.S  a  f  reffment  of  tfjc  g^ano?  of  Bathorne, 

LrchA6'  r"/!'    f0  Osborne,  to  tiic  Hfc  of  (jimfrlf  and  biS  Wife,  and  tbc^eirg  Scales  of  tfjeic 

^Y.Vm9 'jon'.Vdt''    tmo  23odifS,  tjje  firmainDer  to  tbe  l$cir^  Scales  of  tbe  23odp  of  tfte  jjju#, 

Band,  t|jc  ilcmaindcr  ro  rfjc  Spcii'S  of  their  tmo  23odir«3,   tfjc  iletnainder  in 

fee  unro  tiic  i^us&and. 

-aFftep  l^ae  S'lt4,e  a  ^on  and  a  ©augftter,  tljc  ^us&and  dietb ;  tlje  £on 
HioKetij  a  Scale  bp  ^indenture  to  begin  after  the  ©cat!}  of  tbe  pother,  ren* 
d^tng  a  0cnt;  and  ttjrn  dp  Agreement  JcdieS  a  fine,  tuitft  #2oclamations 
to  tfte  Hfc  of  ijimfcSf  in  fee,  anD  dietb  tDitftout  Sffue:  €fte  SB^otbcr,  bp  3J)f< 
fent  of  cije  ^augijtcc  and  bec  husband,  fuffers  a  common  ftecoderp,  in 
tcllicb  tbc  vDaugbtrr  ana  ftcr  JjlusBanO  came  in  a<3  ©ottcbees  :  €fte  life  of 
ftigiclj  0ccobcrp  is  to  tfjc  Hie  of  tljc  a?of tjcr  fo?  Eifc,  the  Remainder  to  tlje 
daughter  and  ftcr  husband  in  Sail,  rijc  Remainder  in  fee  to  the  daughter. 
<€iie  Smother  dictlj. 

€ftc  <£ucfiion  ig,  VD&ctfjcr  this  Heafe  of  t[)e  «&on,  under  mftom  the  plains 
tiff  Claims,  be  good  againff  the  daughter  and  get  husband,  under  tobom 
tbe  defendant  Claims. 

ailnd  it  mas  adjudged  fo?  tfjc  defendant,  Bp  tbe  Opinions  (upon  folcmn 
Argument)  of  Sfufticc  Jones,  3(uff ice  Hucton,  nndmpfelf:  "But  Suffice  Winch 
iiiaS  of  Opinion,  tljat  the  fine  of  ttje  £on,  though  in  tlje  3tifc  of  tbe  3©o^ 
tber  (before  tnbom  be  died  toitbout  Affile)  ihould  bind  tbe  ©aughtcr,  and 
all  claiming  unDcr  $zx> 

$om  firft  it  is  to  be  obferbed,  tbat  tfte  oEffate  @ail  to  tbe  ishisBand  and  tbe 
3©ifc,  and  tbe  ®cirS  fll^ale^  of  tfteir  tmo  bodies.,  after  tfte  ©eatb  of  tljc 
J^uSband,  tons  "bahollp  in  tbe  33ifc  at  tbe  €tme  of  tbe  fine  ledicd,  though 
tl)e  iBife  toere  SDitfjin  tbe  Statute  of  nH.  7.  ^ben  tbe  Remainder  to  tbe 
^eir^  S^ale*;  of  tbe  25odp  of  tge  f  atijer,  ma^  indeed  in  tbe  ^cn,  at  tijc 
€ime  of  bifi  fine  lebied ;  but  botb  ^bofe  €jlate£f  <Cail  tOece  €jrtinct  tuben  t^e 
M>on  and'tbe  a^otljer  tocte  dead  :  ^0  tbe  %ea(t  could  not  (land  Bp  tpfe  <£^ 
ftatc^;  €ben  ncrt  fuccccded  tbe  JHemainder  to  tbe  f$tit0  of  tbe  23odie£  of  tbe 
©u^band  and  Witt,  tnfjicfj  after  tbe  ©eatb  of  tUt  I^utfbanb  b)a$  tuboUp 
belled  in  tbe  V&iic,  to  mbicb  Botb  tbe  £>on  and  tbe  ©aughter  toete  3(nfteti* 
table^  being  25^ot|fr  and  differ. 

I^oto  tt^e  <©ucjlion  i$,  Vifyctfyet  tfte  fine  of  tbe  *Bjotber  (Being  tbe  firft  3Jfc 

fue  of  tt)ig  Sntail )   lebicd  in  tlje  life  of  bi^  3©otber  (tnho  UJa^  fole  €enant 

of  tbat  in  ®art,  and  did  futbibc  Bim)  u)all  Bar  fiij3  differ,  to  inborn  tbe 

Hand  fo  intailed  defcendjef  immediatelp  from  b,zz  Sl^otber. 

^Ind  me  bfld  tbat  it  ffjould  not. 

iCro.es?.  %\\  tbe  tegument  of  tbijsf  Caufe  3f  faid,  tbat  §z  tgat  toill  mafee  a  good 

Ant.zj8.  iCr.43j.    ^onflfcuttion  of  tbe  Statute  of  32  Hen.  8.  mulf  mafee  it  upon  a  joint  Confide* 

raiion  and  Conference  of  t^e  Statute  of  4  H.  7.  and  it  together,  tbe  firff  bea 

c  .so  b  *ng  tbe  ^Ecjct,  and  tty  otber  but  a  3^arapb?afe  in  a  fern  mo?e  fflatbg,  But 

little  differing  in  ^u&ffance;  ft>2  be  tljat  ftjali  oBferbe  tbe  ffrongefi  €ateg  tbat 

ffaMz  Been  ruled,  of  gibing  0?  Binding,  barring,  ertinguifijing,  0?  difebarging 

fro  ufe  all  tbe  Wo;ti0)  of  SJutailS,   Bp  filter  toitft  $?oclamationjG?  Once  32 

H.  8  fftall  find  tbat  tbe  fame  Caff£  ougbt  to  babe  Been  fo  ruled  upon  tbe 

Statute  of  4  H.  7.  rbouffb  tfie  oiljer  of  32  H.  8.  bad  neber  Been  made :   25ut 

Becaufc  SJntatl^  toere  fo  Belobed,  and  bad  reigned  fo  long,  it  toa£  toifelp 

done  of  tfjc  Sludges  not  to  launce  tge  J»o?e  too  deep  of  tbcmfelbeg,  But  to 

pane  tpe  fterliameht  $Uutbo^  of  fo  liberal  an  <£rpofirion  as  4  H.  7.  required, 

and  mould  toell  ijabe  Bo?n.    3llnd  igcrefojc,  32H.8.  manes  all  f  ine#,  ojf 

inell  befo?e  a^  after,  levied  according  to  4  H-  7-  to  be  of  one  and  tlje  fame 

f  o^c?  and  Effect.    ^0  tbe  fines  upon  4t0.  are,   ab  initio,  ag  ttrong  againfl 

§[ntailsf,  as  g*0.    !3ind  in  tmo  Cafes  tbe  Statute  of  32  H.  8.  fecmed  to  toea^ 

feen  the  Statute  of  4  H.  7.    Sn  tt\t  Cafe  of  fine  bp  Ccnant  in  ^Tail  Bp  3Crt 

of  parliament,  and  tenant  in  €ail-iaitb  j5eber(ion  in  tbe  Croton.    fo?  P. 

28  H.  8.  fine  Bp  €enant  in  €ail,  tbe  Jleucrfian  in  tbe  Cretan,  Bound  t§e  gjf* 

Dy.ji-  p. «.  fueBp4H.  7.  and  32  H.  8.  pjobides,  t^at  tlje  fame  Statute  Ifiall  not  eytend 
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to  filled  lebieD  bp  €cnant  in  €aif,  tfje  JSeberOon  in  ifyc  €roton_,  but  tltjat 

the  fame  ftjal!  Be  of  tfje  line  f  o?cc  ojs  tpep  fijouiD  babe  been,  if  tljat  5B£t  !?aD 

not  Been  maDe,  iufiicft  amenDcD  nor  r|jcir  Care  ;  tobcreupon  in  Stafford's  Cafg 

tfje  3iuDgeS  DebifeD  to  fiflp  tJjat  flip  on  a  berp  oblique  anD  inDirect  ffrain 

upon  tfte  -Statute  of  34  H.  8.    of  common  iHecoberieS,  Uujercbp  it  tons  p:oi  '  syd.  m*.  !  ha. 

biDeD,  tfiat  no  common  Secobcrp  in  that  Cafe  ujoulD  BinD  tfje  Sffue,    But  "uo'+o!  mo"£. 

tbatbc  might  enter  after  tfje  ©catfi  of  trjc  Ccnant  in  €ail,  the  faiD  0ccobeip3  ?  cto.ps.  »  r0h. 

0?  aup  otber  £ljing  Done  02  fuffcrcD,  tip  02  againS  any  fucfi  oTenant  in  eail, 773    Savil>10* 

totne  Contracp  nottait&fianDing.    Co.  lib.  8.  78.  Stafford's  Cafe,  anD  Nodey's 

Cafe* 

2MI  $erfonS  are  bp  4  H.  7.  conchiDeD  unoer  tfje  Wofig  $;ibics  onD 
Strangers  to  the  fine,  anD  tfje  J>tatutc  Ijatg  .©abingS  for  isttangetS;  but 
nonefo?  $2JbieS  ;  onb  therefore  tfje  Crception  of  Partes  Fines,  &c.  i&  giben 
to  all  §3erfonS,  not  parties,  no2$2tbicS;  that  is,  onlp  unto  Strangers- 

<€§i  Wa^o  ^itoiciSP,  in  the  $urbirtti  of  4 H. 7-  i£  tbe  operative  ffloiu,  anD  Anr.us.  rjy.j.a. 
contains  as  much  ogl  the  manp  Wa:$0  in  32  H.  8.    3ftnb  therefore  no  s^nn  3  Co»° a- 
tooulD  babe  boubtcb  upon  that  itato,  of  Grant's  Cafe,  Archer's  Cafe,  02  Zouch's  3  o-o.  ««,6io. 
Cafe,  fo?  tfiep  are  all  ^ibicS  to  tijem  t&at  Icbp  the  fines,  tfjat  10,  f&ji* 
bp  in  <gfiate  anD  Citle  to  tbe  %ntai\ ;  fo?  pjibifp  in  13looD  alone  is  notbimjj 
onD  therefore  Cook  lib. 3.  Lincoln  Colleges  Cafe,  if  a  daughter  of  a  ^Tenant 3  LeoiI'-  '°  c°- 
in  €ail  iebp  a  fine,  anD  then  a  &on  is  23o2n,  Proclamation  ftjall  not  BinD  cma'4J.  winch. V' 
bjm,  fo2  be  is  a  Stranger,  anD  map  pleaD  as  a  Stranger,  Partes  nihil,  &c  Accoid- 
25ut  in  Archer's  Cafe,  bujere  tfje  <252anDfatbcr  anD  ^janDmotljer  tnerc  €e? 
nants  in  fpecial  €ail3  anD  tine  «i5?anDfatber  Die£,  anD  ttje  fatfter  enterjaf  upon  3  cr.  w.sfy  543. 
tge  ^anDmotljer,  anD  lebictb  a  fine,  anD  trjen  tge  f aifjer  Dietl),,  anD  after 
ttjat  ttje  <J5janDtnat4jer  Dies ;  %  IjouY,  tbat  tfte  ^on  i$  to  be  BacreD  bp  bij* 
f  atber'^  fine,    f 0?  tnougb  in  tfte  f o;:ncDon  Ije  nceb  not  mane  Ijimfdf  §tix  a$.%&  mo.^z. 
in  Cat!  to  bisf  f  atljer,  Becaufe  be  taas  neber  feifeD,  pet  §e  mufi  of  ||ecctntp,  Joncs>  3?- 
being  a  Hincal  ^cir,  mention  fiim,,  ano  mnft  conbep  ftimfcjf  to  tfte  Snrail 
bpanD  ri)20ugfj  bim  ;  toliicb  i$  tfte  JSeafon  giben  in  rfti£  Cafe  of  18  Eliz. 
Dyer  ?yi.  tgat  tbe  f  ine  of  ttje  JSussbanD,  €enant  in  fpecial  €ailj  Dot^  binD  pl1?   Mo.  147.         .|, 
ibe  9ffu?  tfjougD  tb«  a^otber  atrbibe.  fM 

"But  notain  fines  amongfi  Callareral  %ftneg,  anD  ^eir-ef  amono;  t&cm*  -E 

tt\bz$,  tofyitb  18  tbe  Cafe  nom  in  <©uefiion,  the  Cafe  is  not  ttje  fame,  but  it  !&| 

receibctb   ©iffinnion  acco^Ding  to   Contiugencp;  fo^  it  i$  not   neceffarp  i^l:' 

tbatt^c  enlfareral  SlTue  claiming  bp  an  pintail,  mttit  mnbe  mention  of  e-  •,*/] 

bejp  collateral  3Jffue  infjcritable  Before  fiim,   0$  in  ti)c  Cafe  of  Lineal  3fiu*  ?•' 

ceflfojg  it  is. 

31lnD  tflcrefojc  mahe  tbe  €afc  tbat  tfje  f  atbec  being  tenant  in  Cail  to  bitu,  Difcent  Fiti  t 
anD  tftc  ^eirs  Scales  of  IjiS  25oDpgabe  S'ffue  tflrcc  &011S,   anD  ttje  feconD  Antl;s. 
,£0n  lebp  a  fine  in  tbe  Htfc  of  tfte  f atfter,  anD  ttjen  ttje  f atfier  Die  toitfiout 
btfpofing  tfje  <s£ffate. 

#tt(l,  cleadp  tbe  elDcfi  &on  is  not  BarreD,  Becaufe  be  is  not  a  #?ibp  to  bis 
feconD  75*otber,  tbousb  ft*  6c  toitbin  tbe  liigonr  of  tbe  3©o?DS ;  fo:  be  i* 
^eir  to  fttsti  tfjat  IebieD  th.z  fine,  anD  Dotfj  claim  onlp  Bp  ttje  3Intail  5  but 
aBobe  bim,  anD  not  aS  ^tir,  totjicb  i£  tbe  leaning  of  t^e  Sato. 

€fien  again,  if  tfje  feconD  T&other  Die  tnitbont  Sffncj  in  tge  Hife  of  tbe  €1*  1  cro.43y.y4j- 
ber,  0?  of  W  -JflTue,  tbe  tbicD  25?otber  fljall  Claim  tbiS  in  €ail  after  the  ^nntes' ?84-  Mo- 2Jt- 
©eatb  of  tbce!Der55?otfter,  nottoithfianDingtbcfine  of  tbe  miDDlc  23:otfiei-, 
Becaufe  be  Dotb  Claim  immcDiatelp  from  bte  elDer  2&20tbcr,  onD  nccD  not  to 
conbep  bimfelf  Bp,  no:  mabc  mention  of  \)i$  miDDle  2520tber,  no  not  in  bis 
¥>eDegrce.  'But  if  th.t  elDer2&;otberDie  toif Ijont  %ftm 3  in  tlje  Eife  of  tfje  mio^ 
Die  23jotber,  02  fjiS  Sfffite^  uiitfjout  Difpoffng  the  €ftate,  anD  tlicn  tbep  all  Die; 
uoto  ttte  tbitD  pother  anD  t}i$  Sfffne  (ball  be  BarreD ;  foj  tftougb  be  map 
B^ing  biS  Formedon  in  Defcender,  anD  lap  Doinn  tbe  Sfntail,  anD  tben  b?ing  it 
to  hi0  elDeft  ^o^bcr  tbat  Iras  Utt  feifeD,  anD  make  fiimfelf  immeoiate  t^eir  h 

unto  bim,  toitfiout  &9cn'rion  of  ttje  feconD  B:otficr ;  pet  tfie  tenant  in  the  For?  ',    " 

medon  map  pleaD  tbe  fine  of  tbe  miDDle  552otber,  anD  tljat  fie  02  bis  3!  flue, 
itio  furbibe  tbe  ^SlDcr  anD  hiSSffue;  fo?  bptfiat  it  appears,  tfjat  tftcmiDDlc, 
0?  f)i£  3!(T»^  bjerc  tbe  ^crfonS  infieritable  to  tfie  SIntail  befo?e  tfje  poun? 
get  ^rotljcrj  in  iabom  tbe  Citle  of  tfje  Pintail  IjoD  been  total!?,  but  fo?  tfte 
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fine  tufticft  bars  ftim,  and  the  tohole  in  €ail,  a$  tocll  againft  ftijS  poungct 
23?otfter  aS  againft  ftiiS  oton  SffTue.  23p  tofjich  ir  appears  rftat  tfjc  fine  bars 
cj  bars  not  the  poungcr  23jocfjer,  bp  tfontingcncp  of  ^nirbi&o::,  o?  not  ^uc* 
bi\)o?  of  either  |£>artp.  3©i*.errof  the  Scafon  is,  tfjat  if  after  the  fine  of  tfte 
feconD  pother,  tt)e  <£lDer  pD  OicD  roitftout  SlrTiie,  and  tfte  f  atftcr  ftaD  DieD, 
tfjc  mftflle  €ail  ftaD  been  bound  again!!  all  tije  'ji^etfticn  in  Uje  fame  Scanner 
a's  it  inerc  upon  a  fine  againft  rije  ©jcthjen  in  f  cc;0mp!c. 
Dy.  3. a.  3ilnb  indecs  tfic  <f>eopc  of  the  Statute  4H.  7.  and  32  H.  8.  i£  to  mane  f  inc£ 

ttsitf)  $?odaraaficn,  bat*  as  omplp  in  €ail;S,  a£  in  f  ce;umplcs. 

2$ut  in  all  thefe  CafeS,  though  tljeic  fines?  binD  fftcfe  l^ioics,  pet  £tran? 

gct£  map  faPe  themfeltocS  ana  theic  UigSjt  bp  $Neo,  Partes  finis  nihil,  &c 

$ote,  tftat  this  difference  bcttoeen  Lineal  ana  ^Trilateral  ^eirs  i$  toell  be* 

Co.  l.  8.  a.  Jones,    rified  upon  the  fame  Sleafon,  32  H.  8.  Dyer  48.  tftat  if  a  SS=>nn  be  fcifcD  of 

34.  io.45j-         Hands'  in  f  ccsfimplc,  ana  fjig  clDcff  £on  be  attainted  of  fclonp,  ana  Die  in 

tfte  life  of  ftis  f  atfta  fcaitbout  ^ftue,  tfte  feconD  pother  fftaU  inljetit  im* 

meDiotelp  from  tftc  f atfter  •  otftertOife  it  Hull  be  if  the  <£lDcr  15?otbcr,  02 

his  SfiM,  furbibe  t§e  father. 

Enor  "m  Exchequer  (  414  )  Lord  Sheffeild  verfus  Ratcliffe. 

Chamber. 

ijjac  Scacc  Rot.  96. 

Ben.  i65.  jenk.  Cent,  T^\Ie  Mercurii  poft  Feftum  Sandae  Margarets  17  E.  2.  John  de  malo  Lacu,  gabe 
ifbSb'  300  &  HJ  "  Peter  de  malo  Lacu,  anD  tftc  I^citS  of  his  ^oop,  tfte  CafUc  anD  a?a* 
iro.iji.  cr.car.  no:  of  Mulgrave.  25p  manp  mean  ©efecnts  the  Sand  came  to  <£ir  Ralph 
417.  Koii.2dR.ju,  Bigod,  January  10.  6  H.  8.  £ir  Ralph  Bigod  maDe  a  feoffment  to  William 
£i:  1ro?b l'.vz\  Ewer  anD  otfterS,  to  tfte  We  of  ftis  laft  3©ill,  anD  DieD;  anD  tfte  ftigfjt  of 
sh,  j74.4i«,4*8,     toe  gtanD,  together  toitft  tfte  Sntai!.  the  iJfe  alfo  after  tfte  3©ill  performed, 

496,  jol.    iz  Co.  6.  ~J  _         -         *'        a.-       r  •     t>«        j  .-'«■* 

iCr.431.  jinft.19.   DefcenDeD  to  &U  Francis  Bigod. 

December  10. 21  Hen.  8.  j&ir  Francis  Bigod  maDe  a  feoffment  to  John  Conyers, 
anD  ot&ec^,  to  the  Hfc  of  ftimfelf  anD  Katharine  ftis  3©ife,  anD  t^e  %sit0  of 
tftcir  ©oDic^,  anD  thep  ftaD  S'ffuc  Ralph  Bigod  anD  Dorothy. 

€ften  tfte  Statute"  of  26  H.  8.  cap.  13.  of  jfoafciturc  foj  €rcafon,  i$  maDe. 
16  Maii,  29  H.  8.  ,f»ir  Francis  Bigod  toaS  atrainteD  of  ipigft  €reafon,  commit* 
teD  7  January,  28  Hen.  8.  anD  tOaS  ejecuteD,  anD  Katharine  furbibcD,  31  H.  8. 
tfte  fpecial  2fitt  of  SfittainDer  of  £it  Francis  Bigod,  anD  fjisf  forfeiture,  amongft 
otfterjj,  is  maDe. 

Novemb.4.  6  Eliz.  Ralph  Bigod,  ^Son  Of  Francis  anD  Katharine,  tCOS  reffo?£& 
in  XlooD  bp  parliament,  anD  DieD  mitftout  ilffue,  Dorothy  marrieD  Roger 
Ratcliffe,  anD  tftep  ftabe  9ifl"ue  Francis  Ratcliffe. 

Odob.  1.  8  Eliz.  Katharine  DieD,  anD  Francis  Ratcliffe  entered  Aug.  11.  3;  E- 
liz.  tfte  <©ffice  founD  fo?  tije  <©ucen. 

February  1.  24  Eliz.  Francis  Ratcliffe  DieD,  ftabing  Stt^  Roger  Ratcliffe. 

Apr.  28.  34  Eliz.  tfte  4&ueen  bfi  ftcr  EettetS  $atent£  of  the  fame  ©ate, 
granteD  the  fame,  ^c.  to  Edmund  Ho?D  Sheffeild,  anD  tfte  ^eirS  Si^ale  of  fti^ 
ISoDp  begotten,  at  tfte  Uient  of  90 1.  18  s.  3  d. 

Roger  Ratcliffe  upon  tftiS  tUhole  Cafe,  fueD  ftiS  Man.  de  droit  in  the  <£rcfte* 
Quer,  anD  ftaD  giudgmcnt  fo?  him.  Hereupon  a  §©?it  of  <£rro?  teas  bjougftt, 
3Cnd  tfte  (©uefiion  is,  tofjetftcc  tftis  3!uDgment  ought  to  be  as&tmeb  o?  re* 
berfeD. 

€fte  <aucfiionS  are  ttflo, 
Thefirii  oueftion.  f  irff,  toftetfter  Francis  Bigod,  mfto  ftaD  an  <£fratc  in  fpsctal  €ail  in  Poffeffion, 
ftaD  alfo  anp  Bigftt  of  tfte  olD  Sntail  left  in  him  at  tftat  ^Eimc  of  ftis  Sttain* 
der.  #2  tnftctfter  it  mere  not  in  ftim,  but  in  3lbepance,  in  refgtfct  of  tfte 
feoffment  made  bp  him,  21  H.  8.  31nD  mftetfter  that  Slight  DiD  accrue  unto  tfte 
Sing  bp  tfte  2lttainDer  of  Francis  Bigod,  anD  the  general  Statute  of  26  H.  8. 
cap.  13.  0?  bn  tfte  particular  3fitt  of  31  H.  8. 

31nD  S  am  of  opinion,  tftattftereuias  a  iligftt  of  the  olD  ^mail  remain^ 
ing  in  ftim,  anD  tftat  tfte  foing  ouaftt  to  ftaPe  if,  together  toitft  ftiS  €l!ate 
€ail  fperial  in  ^offeftlon,  frecD  anD  DifchargcD  tftercof,.  as  long  as  the  & 
date  in  €ail  endures, 

Sk 

z 


Sheffeild  verf.  '? 

RatclifFe.  S  355 


3fu  tijc  Dandling  of  t&is  $cint,  Si  $fl!J  oceafspnailp  fpcak  of  8ig!jt£  of 
<8nrrp  tbat  are  giaen  02  not  gtbrn,  and  alfo  of  il!{rjjt.$  of  Sflccion.s  real,,  gi^ 
ben  0}  not  to  tfje  &i«8  upon  Attainder  of  €reafGii,  ftp  tarn  of  rf)e  *statutrg, 
o?  of  tlje  general  Statute  of  3?  H.  8  Chap.  1.  fo?  tfjis  Statute  i£  fa  near  of 
Mn  to  rtjat  Conftntaion  of  tfje  2©02d  (  ftigi}C£)  tljattCe  muS  feuefee  that  toe 
Do  not  in  tbe  "Judgment  of  rfjiS  Cafe  prejudice  tnc  Statute  Ex  obliquo.' 

€(}c  fecond  <&urftiou  i£,  tosjctfjrr  there  be  a  Remitter  in  tfje  Cafe  after  %%i  The fecond Q,,effion. 
taindcrof  Crcafon  ;  ants  if  tjjere  be  fuel)  a  Hcnmtcr,  t|jcn  ipfirn  tfje  &smit< 
tet  begun,  toho,  and  in  fathom   (faHjerrof  nothing  |jari)  Been  dijrinctlp  raid 
pet.)    3Jind  31  am  of  ©pinion,   t^crc  ought  to  be  lio  Remitter  in  rhi£  Cafe 
to  Vqc  old  in  Sail. 

3iind  thicbip,  $\  add  further,  that  if  there  be  anp  Remitter,  it  1.3'  but  fo?  0 
<€ime,  anb  bp  tgc  <2Mcc  follotoing  it  i0  remobeb  ana  cubed. 

%  muff  $}oM0,  that  faibcnfocbcr  -J  fjabc  thought  of  tW  Cafe,  anb  ad* 
fiifeb  upon  it  nip  felf,  3(  Uarse  met  toitfj  tfato  fitong  3lfffttionjsf?  Ecal,  and 
Snbignation  ;  Seal  in  33ebalf  of  tl)c  $*ing,  to  ppcferbe  the  ancient  BiQi)t  of 
trte  Crofcon,  againft  the  S'noaftonSi  of  Ulcbcf^  anb  €taito^  ;  indignation, 
mften  31  8nD  Francis  Bigod,  tttat  fomctime^  brought  a  piuffaut  3flctnp  into 
tlje  f  ielb  to  bepofe  the  iSing,  failing  in  tpeit  €nterp2i$r,  nob)  to  rife  up  iji 
3'ubgutcnt  againf!  him,  that  tofjom  lie  could  not  bp  t$e  Jjmoid  br0rop,  pe 
migljt  fupplant  bp  the  Sato  :  f  02  though  Ratdiffe  bear  rbe  $amc  of  tjfjijsf 
Cafe,  pet  Sf  ft*  nothing  but  the  Sand  of  Francis  Bigod,  foiS  £>rafe,  l]ig  Slight 
anb  €itle,  fji.S  "Blood,  bis  ©eftcnt  tftat  maintains  it  and  defend^  it.  '3Ebere* 
foie  let  it  not  feem  Orange  that  %  am  marm  in  tht£  Cafe,  fo:,  Seal  anb 
^Inbtgnation  arc  fcrbent  ^affions. 

Sllnb  *J  bo  confers  to  gtbc  ^jerogaribe  to  tl?c  Mu¥  of  tf?e  CroSan  in  mp 
Care  and  ©igtlancp :  ^Hlnb  it  i0  Mobile  officium  Judicis  &  debicum,  bue  bp 
<&at§  anb  €>racc  to  toatcfj  foj  f)im  itifio  toalic^  fo?  ll^,  ne  quid  detrimenci  capi- 
at Refpublica.  3flnd  if  Cljaritp  begin  at  it  fclf,  fo  ougljt  3!Ji$i^  fo  bo,  tijat 
tfje  l!$ing,  tofto  grantctfj  Sufttee  to  all,  {f)tfulb  not  be  tuantiug  to  fjimfrlf. 

23ecaufe  31  befirt  to  fie  plain  anb  clear  in  mp  Argument,  %  toill  mafec  tf?c 
^Quefiton  as  (ingle  a^i.Sf  poOt&lr :  f02, multiplex  indiftinitam  pant  confufionem,  & 
quaftiones  fimpUciores  eo  lucidiores. 

€hercfo?c  3  tail!  mane  tiu  fitji  f>oint  a  Ongk  <aucfftcn  (as?  trje  teo^fl  fo> 
mp  ^art.)  25nt  tfji^,  ^Tenant  in€ail,  of  Sand  in  pofTcffion,  mafer?*  n  jfco^ 
ment  in  fee.    3Trje  OSuefiiou  i^, 

Mtfjetrjcr  anp  iligfit  of  Entail  remain  in  fuaifelf  frill  ngainlt  f)i£  feoffs  t  Point.  Co.  l; 
ment,  and  to  ruljat  <£nb  anb  ^fe^,  and  iuijat  Ijc  map  bo  0,:  fulfci-  bp  fojee  of  !^1-b' 
tbat  fiigiit. 

Sn  t(ji  j  42uc|liGn  pou  fee  S  bo  aim  to  ta&e  anp  €rccprisn  to  ffje  35a!ibitp  foneS,  uz.  zr0.r. 
of  fbe  jfcofTmcnt  made,  bp  Francis  Bigod,  as?  ceftui  que  ufe  in  Sail  b)3  tf)e  £ta*  3'6- 
tute  of  1  R.  3.  and  not  tfjen  Cenant  in  €ail  in  ^offeffion. 

f  et  nottouljflanaing,  tafeing  tlje  Co  ufe  at  tljc  taojfr,  3!  *m  of  ©pinion 
clearlp,  tfjat  tljis  feoffment  gitsc^  atoap  all  t&e  dilate  tuc  €rnr.nt  in  Cail 
feoffoV^ad,  a0  concerning  iiimfclf,  0?  anp  23cnrSt  Uiar  |)e  map  rcccibe.  Q5ut  Lit.  sea.^4. 
a£  concerning  bi,si  Sffuc  inficrifablc  to  rfjat  in  €ail,  and  to  Ijim  in  tlje  &c* 
bcrlton,  nnd'fo.'  tf|cir  good  tljcrc  remain^  jhlliu  ©im  a  0igl}t.of  t|jatin  Cail, 
Dp  fojee  of  rbc  Statute  of  Weft  2.  fo?  tljc  goob  of  t|jofc  t&ot  arc  fabeb  bp  tijat  3co.87.b.  pi0; 
Statute,  againfi  bi^  Alienation.  5j6.a.j6o.b. 

^rfiercfo?e  ucte  firft,  tijat  it  10  confcnTeb  on  botfi  ^ibc^,  tljat  tljcrc  i^  a 
iiigljt  remaining  fo:  tljcir  Ufe  anb  ^3cob;  but  together  it  be  tfie  f  eoffo?  Ijim^ 
fclf,  Occping  'nil  tl)etr  be  an  #cir  to  claim,  0?  in  no  ^Berfon,  but  in  tlje  5pje= 
ferbatjon  of  tfie  SaiO,  V3»{icb  fome  term  in  Abeyance,  02  in  Nubibus,  itf  t|jc 
»©uefiion.  05p  tObicfi  it  appears,  ttjnt  tfje  pjetenbed  cract  dEnumeraticn  of 
Kig'tt^,  a.Sf  Jus  habendi,  retinendi,  percipiendi,  poffidendi,  Intrandi,  recuperandi 
&  fruendi  teas  nceblcfjJ,  OTljereupon  tlscp  mould  iuixr  tijat  tijiiJ  luas5  no 
ftig!5t,  brcaufc  it  teas  none  of  tpofr  J&igijt£,  and  mahcjtf  but  apituct  and 
gftmfr,  fo2  tfjere  i$  a  tligfjt,  and  it  i$  Jus  recuperandi,  mrjen  tlic  Citnccometfi. 
iSut  toljcrc  it  10  in  tlje  mean  Cimc  'till  tfje  $ccfon  ivilicrjtab!c  appear,  tfoat 
map  put  fy\0  fligfjt  in  <£rccution  anb  pjactice,  tofjicrj  ttie  feoffo?  cannot  bo 
againfc  fti^  otan  feoffment,  i$  tlje  onlp  4Duc(iton:  ''Sno  upon  tiji^f  p:etcnded 
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crfltt  ©itoifion  of  Bigtjt^,  rt)ep  babe  left  out  rt?c  vnljole  Member  of  0igbt£;  fc? 
iOfjcre  J^iglU^  ate  in  a  Dichotomy,  ntbcr  Jura  lucrativa,  0?  lucrandi,  acquiren- 
di,"  0}  Jura  alienandi,  tl}tp  i)abc  left  oat  tfyat  iDjjole  latter  S^ancb,  ano  onlp 
particularilcD  ti)e  Jura  lucrandi. 

£o  all  ibe  Wapg  and  JpoiXtcr£  anD  £tiglU£,  !t>ba*cbp  a  S^an  fjar^  SSigftt 
anD  gotim  to  Depart  torn.)  tijac  be  &at§3  anD  not  to  get  o)  beep,  are  omitteD ; 
^ucb  as  ate  tljc  0igfjt£  to  gibe,  to  rcicafc,  02  extinguendi,  to  crthtguitt),  jus 
renunciandi,  to'rcnouncc  02  Difclaim.    €>f  WtiuU  feinD,  tfji£  brrp  &tgbt  tljaC 
j  Co.  9».a.  tftc  Ccnaut  in  €ail  batb  after  feoffment.,  (rubicb  Ijatfj  but  DifconttnucD)  fi* 

Poft-338-  nnllp  to  bar  the  toljo'e  in  Call,  ig  one.    f  oj  t^is  fiigbt  tbat  i «sf  left  after  fii£ 

fine  oj  feoffment,  $e  man  rrtinguifb,  anD  on  tbat  itigljt  tr)e  ^ail  map  Be 
rccobeteo  again,  a£  bp  ctje  JSoot  of  tljc  Sntail  tbat  ig  left  a'ibe  ftill. 

$ota  fee  tije  ftcafon  of  tjjig,  anD  let  tije  Statute  of  Weft.  anD  tije  |MeaDing 
ana  lattice  upon  the  Statute,  toi}icb  are  €rpo(ito?£  of  Ham,  juDge. 

fyfyi  Jbtatuti  of  Weftminfter  recite?  tfje  f  oimg  of  f  ec'ftmpiesf  conditional, 
tubiclj  noifl  are  3fntail£,  anD  then  fbctoctb  tlno  St£ifcbicf£:  €bat  in  all  tftefe 
€afc£,  tljc  feoffee?  after  3lflue,  bao  $>objcr  to  alien  anD  DiQnfterit  tftcir  3[fc 
fne,  anD  alfo  tljc  ©ono??  to  etc  liftcteife  ?jcrctafo2e  batreD  of  tbeir  ftcberuon, 
6o*$  being  againttttje  StyinUg  of  tbe  <0iber;  anD  fo?m  of  tfte  4Bift,  anD  ftol* 
Den  barD,  Durum  videbatur,  &c.  Durum  id  eft  iniquum;  anD  tfic  HScmeDp  pjO* 
biDeD,  ig  onlp  in  tljefc  3©o?D£. 

3ft  ig  o;DaincD,  tfjat  tbe  ilDiU  of  tlje  4Sibcr  (accojDing  to  tlje  f  ojm  in  tbe 
5£eeD  of  43ift  erpjeffrD)  (ball  be  bcncefo?tb  obfcrbcD.  J>o  tbat  tljep  to  inborn 
tlje  3tan0  \vag  giben  unDcr  fuel)  ConDition?  fbail  babe  no  $otocr  to  alien  it, 
but  tiiat  it  (ball  remain  to  tbeir  3[ffue  after  ttjcjc  ©catb,  o?  ffjall  rebert  to 
tbc  giber  fo?  tnant  of  SfTuc. 

3tnt>  if  a  fine  be  lebtcb  of  fuel)  £anD?,  Finis  ipfo  jure  fit  nullus,  ||c  fijall 
babe  no  full  ana  abfolutc  Corner  fo  alien  o?  lebp  a  fine.  25ut  tbougb  neitber 
fine  no2  feoffment  be  uoiD,  pet  tfjep  u>all  be  boiDable,  not  ag  befoje,  togen 
t|jcp  bounD  abfolutelp  botf)  i^eir^  anD  honors?. 

^o  tbat  it  appear^,  tbat  fcal3crea£  before  tbM  Statute,,  the  feoffee^  fiat) 
abfolutc  potoer  to  alien  after  Siffuc,  anD  flnallp  anD  totallpj  anD  in  a  fojt 
rigbtfullp,  being  in  a  fo,'t  not  a  gain  ft  anp  foiling  of  poOitibe  llabj,  to  bar  to 
all  $urpofe&  o^  tecli  againff  fyig  Slffue  anD  tfie  «J5iber,  a^  againfi:  bimfelf. 
l^otUj  tbat  berp  joiner  of  Alienation  remaining  a^  againd:  bimfelf,  ig  xt* 
fliaineD  anD  meahneD,  to  Do  t&at  tbat  finallp  (ball  bar  %\g  SfTut,  o?  tbe  <&U 
ber  erpjeflp,  anD  bim  in  tbe  iicmainDcr,  bp  €cjuitp,  rbougb  be  map  fiill 
bifiurb  anD  Difcontinue  it  againfl  tljem  bp  <JEjrpo0tion!S3  tODicfj  tbe  Statute 
batb  receibeD,  tobi^bi  &$  Littleton  faitlj,  Ch.  71.  Difcont.  reafoning  out  of  tbe 
l©?it,  tobicb  faitb,  a  Tort  toy  de  force,  i£  a  tD?ong  anD  b3?ongful  3fitt  :  ^o 
tbat  tobatfoebcr  conbucctb  to  iiecobcrp  of  tbe  Sfffue,  0?  t|je  <0iber,  §z  i0  re* 
firoincD  of  tyg  $ofcner,  tbat  be  l)aD  before  to  bar  it. 
;  cc.  g?.a.  &0  upon  ttyig  Statute  %  rcafon  tbu^.    38  tenant  in  €ail  batb  ^  SxiboTe 

€flate  in  Cail,  anD  all  t^t  SSigbt  of  it  in  bimfclf,  anD  map  finallp  anD  to« 
tallp  bar  if,  a^  tudl  againft  bi^  SfTue  ag  againff  bimfelf  bp  a  common  JSe* 
coberp,  nottaitbffanDing  tfji^  Statute,  but  bp  a  feoffment  oj  fine  be  eoulb 
not,  bp  reafon  of  tbig  Statute. 

SnD  tberefo^e,  tbat  cbief  anD  meer  Higbt,  fummum  0?  merum  jus  in  €ail 
(tobiclj  t§ougb  it  be  DifcontinueD,  ig  net  barreD  bp  ti$c  feoffment;  nmaineD 
tubcreit  toag  not  alieneD  (fc.)  not  maDe  alienum;  fo?  it  ig  not  in  b*£  |B>ouji=> 
er,  bp  tbat  IlinD  Of  <JTonbepance,  anD  a  non  pofle  ad  non  effe  fequitur  argumen- 
tum  neceflarie  negative,  tbougb  not  affirmative ;  tbat  tOf)if|)  cannot  be  Done  ig 
not  Done-  fo  tbat  it}e  Argument  Hating  ifyug;  mbat  tbe  €enant  in  €ail  bob, 
anD  batb  not  parteD  toitljal,  rcmainetb  in  bim  Kill ;  but  tbe  main  Higbt  in 
€ail  be  \\aHj  anD  batg  not  parteD  bJitftal ;  tbercfo?e  it  remaining  in  bini 
(fill,  fo?  Qui  non  habet  poteftatem  alienandi,  habet  neceffitatem  retinendi.  %Z 
pou  fap  be  b«tb  parteD  bJitb  all,  S\  P?obc  be  ijatb  not,  becaufe  tbe  Statute 
|atb  taben  from  bim  tbe  $otoer  to  Do  it  bp  fine  03  feoffment  j  onlp,  Finisr 
ipfo  jure  fit  nullus,  tol&itb  before  be  cowlD  babe  Done. 
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|5otB  tfte  lattice  of  lUfol  ftatft  Been  anfbjerable  to  tftiS,  Botft  rotnarDjS  tlje 
©anoj  anD  tou);rDS  tfte  Sffue.    €ljc  ©ano?  ftatft  ttoo  €ftings  bJbcrein  fte 
map  be  BenefitcD  o?  p^cjudiccD :  one  in  ftiS  ScntS  refecBeD  upon  ^ijef  t©ift,  tlje 
otfter  in  ftis;  ficbecter  tbe  ^fflTue  onlp  in  fti£  ©ifcenDer.    $obi  fo?  tfte  ©ono?, 
Brjften  tfte©onee  batb  mabe  a  feoffment  anD  ftatft  r rclubeD  ftimtelf  from  tfte  CoU,  a  LltSe£t 
iife  of  all  «igftt<$  ag  concerning  ftimfelf,  pet  tfte  3£onoj  (ball  op  f  02« of  tfte  ^s-'.pio. y'fi.i a.  j  col 
Statute,,  mfttcft  fte  coulD  not  at  tfte  common  Sato,  abofoiupon  ftim  frill,,  a$  30.3,10,418. 
tfte  tenant  of  tfte  Sanb,  48  E.  3. 

3inD  if  tfje  ©6no2  mill  releafe  all  ftiS  iliigftt  in  tfte  Sanb  to  tfte  Sconce, tftat 
ftatft  DifcontinueD,  tftiS  £eleafe,  tfto5  it  toil  I  ejetinguifft  no  ftigftt  to  tfte  beep 
EanD£,  pf  t  it  toill  ertinguiu)  tfte  ftents,  tofticft  pjofccS  tftat  tfte  ©onee  can* ,  Co  29  b 
not  bp  fyisi  feoffment  bifmifS  ftimfelf  of  ftiS  fcoijole  ftigftt,  but  t|jat  Bp  tfte 
Statute  of  Weftm'  ftiS  Alienation  is  DifaBicD  as  to  tftat.,  as  concerning  tfte 
tfte  ©onoj,  tofticft  is  bp  tfjc  <£quitp  ana  gleaning  of  tfte  Statute,  in  tfte 
point  of  3tboto?p  fo?  SSent.  'But  toftenfoebcr  t$e  tenant  in  <£ail  fuffersr  a 
ftccflberp,  0:  letocS  a  fine,  at  tftis  ©ap,  tfte  Sfcoto^p  together  toitft  tfte 
itigfjt  of  tlje  Cmail  toiii  cenfe. 

^nD  tfte  Ulnfujec  a?  to  tftat  is  imperfect,  to  refemble  it  to  tfte  Cafe  of  a 
^Tenant  ia  feefimple,  tftat  'oorft  alien,  anD  pet  tfte  102b  map  ftill  aboto  upon 
ftim.  f  O?  tlje  Cafc*J  ftabc  no  33e£embf  ance ;  f  oi  &g  Littleton  tedl  DifringuiuV 
crft,  3Eftat  €enant  in  feesfinipic,  toftcn  ftc  ftatft  Departeb  toirft  ftiS  toftolc  <S£*  Co.  l. -~£s>.  b> 
Irate  is  no  longer  tenant  to  tlje  H02D  in  iStgftt,  ncitftcr  can  fte  compel  the 
aio^o  10  aooU}  upon  ftim,  tijo1  tfjc  2020  map  if  lie  )&il\  afcoto  upon  ftim  fo?  ftiS 
^Arrearages.  3£uD  if  tfte  202D  relrafe  unto  bim  all  fji^  iligftt  in  t^e  Sanb, 
tlje  Helcafe  i$  boib  to  btCcbarge  Jlcnt^s  ana  §>tx\iit£$,  in  all  robicft  it  Differ^ 
matcrtallp  from  tlje  otber  Cafe,  anb  is  no  ot&cr  but  a  Caution  anb  $?apo^ 
tion  of  2am,  ttjat  ag  tbe  €e»antis  to  be  ma&e  acquainteb  toftcn  tbello^b  as 
liens  t^e  ^eignicjp,  Co  t^e  lojD  i$  to  be  maDe  acquainteb  toben  tfte  tenant 
aliens  nig  €cuancp,  anD  all  Arrearage^  paiD,  t^at  be  map  gabc  no  2flfter;rec^ 
Kouing^  bJitn  b^  nrixi  an&  olD  €enant,  tub^n  tbeEanb  tgat  ujoulb  pielb  it  i$ 
gone.  2£nD  taftcii  Notice  i$  giben,  anb  t0e  ^rrearage^  paiD,  tlje  5lbom2p 
baaiftetb. 

#ota  foj  t5e  i^eir  in  €ail,  claiming  from  bis  SSncellfo^  after  bte  feoffment 
Bp  ©ct'ccnr  from  Ijim,  tberebp  allotoing  a  fiigbt  to  remain  in  §im  againfr  f)i£ 
feoffment,  tbe  <£&U  1$  tlje  mo?e  obixurc,  Becaufe  During  tbeSife  of  tbef  cof^ 
f02,  tjjere  ran  be  no  potion  of  t&at  Hig^t,  neit^ec  bp  the  f  eojfo?,  mba  fyatfy 
BarreD  bimfelf,  no:  i)i$Sffuz,  becaufe  tJje  ftigfit  i$  not  pet  DefcenDeD  :  l?et  ^h.7.«p.i,j. 
let  me  vnt  a  Cafe  upon  tfjc  Jbtatute,  n  H.  7.  upon  tfte  Opinion  of  Montague,  3  Coyo- bi 
Cbirf  Siufiiec,  tbat  if  a  Mlife  €cnant  in  <STaiI  9;ointrefigf  mahc  a  feoffment, 
tbe  ^crfou  to  inborn  tl)e  lauD  lba(l  belong  after  ber  v^eatb  Q>all  enter,  anb  ftola 
it  arco2Ding  to  Dig  ftigbt.  ^oto  till inth  o2nttp  tfte  ©ifeontinuance  remain 
etl),  and  tbe  3Ht)Oixi2p  fliall  be  upon  fyct.  25nt  mften  tlje  ^ffaz  enters  fie 
i$  in  a^  l^cit  in  Cail  &  quafi  bp  ©efcent,  etoenintlje  life  of  tfte€enant  in 
€ail  of  tlie  Berp  fame  €ffate,  anD  iligbtin  €ail  t§at  toa5  in  tbe  fll^otber,  hp 
fom  of  tlje  3Ha;  of  parliament.  5Hnb  fb?rcfo?e  tlje  33bom:p  u)all  be  upongiim 

Q3ut  now  gencrallp,  mijen  tbe  tenant  in  €ail  batb  mabe  a  feoffment,  anD  i  cro.^s.  pio  ,&* 
DieS,  b^  ^cir  (ball  biing  a  fo?meDon  in  ©efcenber,  anD  u)a\l  (ay  in  fjiss  «cr.4»»,j*i,4J* 
Comu  Defcendit  jus  from  tbe  Sncrffo:  to  bim,  as  j^cir,  per  formam  doni.  51!nD 
tbe  SBnflHcc  to  tfte  Objection  iS  a!Co  imperfect,  to  fap  tftot  tlje  Defcendit  jus  i$ 
but  as  mucft  as  Devenir  jus,  fo:  tftat  \0  to  confounD  P:op:ietp  of  5Dft?afe,  anD 
®i(iiit(tioit  of  Cafes,  tetyub  in  Mints  anb  Counts  cfpccfallp  is  mod  apt  anD 
curious :  fo?  to  Cap  Devenit  jus,  is  a  SfttojD  common  in  CafcS  of  SMrcnt  0? 
llcBcr^croj  HemainDcr,  anD  map  Icrbe  common  people  in  02Dinarp  ^pcecft, 
as  in  tftiS  beep  Statute  is  faiD,  tftat  tftc^tatc  tftai?  remain  to  tfte  ^jffuc  after 
tfte  ©catft  of  tfte  3linccfro2S,  0}  reocrt  to  tfte  ©onfl?, 

3finD  toftenpoufpeabof  smrits,  Devenit  jus  toill  ferbeno  Writ  02  Co  inn  of  co.L.^ob  u4  a 


fes  brf02Etfte  feoffment,  anD  tftat  toitftout  reXpea  to  tfie  Mats  of  Strangers] 
Vide  Albany's  Cafe  anD  Digg's  Cafe,    Co  Lib.  1. 
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%l\b  tficrcfoje  ill  Archer's  Cafe,  Co.  lib.  i.  fol.  66.  Hand  toJajE  debited   to  tfie 
f ^tfier  fo?  Sifc,  tfje  iScuiainOer  to  fits  firfi  ijMrg  finale.    €fic  €enant  fo? 
Eifr  made  a  f  tojTrncnt  in  fee  and  died,  tfie  ncjet  i^rir  mag  barred  of  Iji.gf 
Qcmainbcr  fo?  cber,    f  o?  fip  r|}c  feoffment,  tfie  d2fiate  fo?  €crm  of  Hife  teas? 
Co  bound,  tfjat  tlje  ileinainOer  could  neber  arife  during  tljat  Cftate,  and  Co 
muff  fail. 
3dHb  9H.7.1.  %  S^an  feifed  of  land  in  tfyz  ftigfit  of  fjiiSf  f©ifc,  rnane^  a 
Co.  L.30.  h-  tco.        feoffment  in  fee,  anb  tfien  cfie  (Sflate  iji  mabe  fiacft  to  tfie  (Kllife,  ffie  i£ 
87.  b.  Dy.  3.b.         tftercfia rcniittea,  anb  pet  fie  ffjaH  ncdcE fie  tenant  fin  Curtefp.    2Cndtficres 
fo?e  -it  10  ukH  refolded,  tijat  if  Ccnant  in€atl  difcontinuc,  and,  tfie  ©ifcontts 
imcc  leapafinekuffij^odamationg,  fie  tfiat  did  diftontinuc  10  not  fiouna 
to  Claim,  but  after  fii£  ©catfi  big  9fflu«  muff,    f  0?  tfie  ©ifcontinuo?  fiatft 
no  ttig&t.    firflr,,  fo?  fitmfelfv  fo?  fa  be  mult  claim,  anb  fie  .cannot  fie  fila* 
ined,  02  fiitfcr  fo?  5©cft:utt  of  Claim,  inljen  it  toa£  not  tnftte  Nobler  to  mane 
Claim/  3Snb  tficrefo?c  all  Cafc^  tfiat  are  puttopjiobe  tlir  fo?ce  of  a  feoff* 
menf,  regularly  conclude  notfiing  agatnlt  tfii£  (©pinion^  €ftat  tfie  tenant 
in  €ail  bp  §i$  feoffment,  cannot  put  atoap  fii.sr  uHjotc  ftigbt  of  €ntail,  be* 
caufc  tfiat  tfie  Statute  of  WefW  fo?fiid£  it,  tofiicfi  ober?ruIe£  all  p?tbate 
3fca$  aho  UiulcjS  of  2-abJ. 

95ni  r||ijS  Cafe  is  irregular.,  becaufc  it  flandetfi  fip  3£ct  of  f&adiament, 

to«)icfi  is  able  to  mane  tlje  fame  3flct  gsod  to  one  ^urpoie  0?  pcrfon,  anb  boia 

0}  boidable  to  another,  s£  rfie  £>tatute#  of  25su?opjj,  <©cau£,  Cfiapterg,  anb 

tfie  imc,  tofijefi  bind  tfie  $5?edcce{To?£,  and  are  bold  and  boidafile  againff  tfie 

j&U£ccfl"o#,  Ujfio  ffioll  ncbett&eUft  lnfim  Mjcp  enter,  fie  in  fip  map  of  £urcef> 

Ant.  16.  fion.    3finb  tfiat  tficre -i$  (fill  a  ISigfit  in  tfie  tenant  in  Cail  againfl  t)i0  ftofc 

mtnt  appears,  in  tfjat  ijc  fiaJ^.fiUi  ^ottser  to  fiinb  it  mo?e  final!*  anb  totallp 

fip  fine  0?  ftccobcrp  if  be  pnefut  tljcm  rigDtlp  ;  a»b  tljerefojc  note  Cupple- 

3  co. 50.  a.  Ante  335  dike's  Cafe,  Co.  lib.  3.  fol.  6.  3lf  tenant  in  €ail  tbitfi  biber^  iiemainberS  onec 

gowd.  s.Manxdi's    m&^e  &  tftofimmi}  an0  tlje  feoffee  ^ouclj  not  tl)e  f coffo?  €enant  in  €ail  in 

poffefiion,  but  tlje  firft  in  SSemainber,  fit^f  ^tatc  (i.  e)  t&e  f  eoffo?  10  not  bar* 

reb,  but  ftanbS  to  be  remittee,  oj  rccobercD.  3Hnb  Manfel's  €afe  10  rfjere  citeD, 

anb  allotoib  fo?  aQgac  to  tlj?ec  fcbcral  OEntaiJ^,  fip  oncfiecoberp  tbiffi  abou* 

file©otic|ier. 

SSinb  tijiiS  iiS  tfic  Jus  extinguendi  tCfiicb  SI  fi?ORE  of  fiefoje.,  tOljICfi  fie  cottlb  not 
ejetineuiff)  no?  bifefiarge,  if  it  tocre  not  in  fitm  anb  fiis  potoer  fttll. 

Snb  tfiercfo?etfiere  10  no  Caufe  to  frame  ^bepanceS  neeblcfS  anb  in  bain, 
tflfiicH  tlje  aab)  lobes  not,  no?  abimts,  but  in  Cafe  of  $2cceflttp;  aS  in©a^ 
e atioiu?  of  ©lOjopS,  parfonS,  auutfieline,  oj  KemainberS  to  rigfit  ^eir.sf 
upon  f  reefiolbS.  ^Ibepances  arc  not  allotasb  bat  toljere  tlje  o?iginal  Creation 
of  <£fiatcjs  rcqutrcjee  tfiem,  c?  tuljcre  tbc  Confffjuence  of  elates,  anb  Cafesf 
bo  in  Conaniirp  require  tljem. 
co.Lo+i.b.  3B$f02  tfie  firff. 

gin  tlje  Cafe  of  fingle  Co?po?atian£,  2&tfl)OpS3  ©eanS,  ^arfomsf,  anb  tfie 
iiftc,  toJjic^.muffbie,  anb  leabr  a  vacuum  of  frec^oia,  0?  nillemainber  to  tfie 
i^eirs  of  I.  S.  pet  lining  taitfi  ^?o'oifion  fo?  tlje  p?rfent  f  reefiolb. 
7  co.  9.  a.  Amez^.      <©?  fccoitolp  in  CaftjS  of  Cougruitp,  if  a  S^an  fiabe  giben  maarrantp,  anb 
co.l.  390.  a.zsj.  b.    jjjc  ^jjjhout  l|tiirSj  bis  ^cir  map  fie  boucficb  in  utero  Matris;  25ut  if  tfiere  be 
no  $ eir  in  effe,  fie  (ball  fie  fcoucfteD,  ;8E.  3.29.    Sua  a  ^ouefiee  map  tane 
anb  plcaD  a  Beleafe  quafi  tenens,  Littleton  cap.  Releafes,  0?  map  Ickp  a  fine  to 
AnteiH-.  tlje  5&cmanbant  cf  tfic  Slants  in  ^oeftion.    ?2>nt  fo?  States  tfiat  are  of  tfieir 

ottm  l^atuce,  intljeir  ^iginalpcrfcd;  ana  entire,  (a0  tfiiS  tiS)  tl)e  Satbper^ 
miiS  not  bam  affecteb  3ibcpanecs,  0?  f  iaions,  bp  tfje  boluntarp  2£a  of  tfie 
partp,  t$atfcrtae  to  no  4B00D,  a0  %W,  tofiicg  l^oulb  fie  to  p?eferbc  a  0igfit 
to  ferbe  tlje  a 'cir,  anb  to  befraub  tlje  Siing  ;  tofiieli  i&  one  of  tfje  principal 
deafens  tofiiclj  mobtb  tfic  Statute  of  27  H.  8.  to  confound  ttrejtf  into  ^offrt, 
Sons  U&%  being  but  a  bind  of  SUbrpance  and  J>§ift  to  ace p  tlje  ]^2Ofit0  to  tfic 
Ceiiui  que  Ufe,  and  to  defraud  tije  iking  and  Eo?d^  of  tfitft  4cicfieat^,  and 
tbcin  that  fiabc  iiigfit  to  deraaad  of  tfieir  Sctisn^, 
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Litdeton  toa£  confounDcD  in  rjtmfelC  that  maDc  an  SUbrpauce  of  a  <i5?ant  of ,  ^Vsea^* 
Totumftarum  fuum,  anD  pet  maDe  it  but  an  Cfiatc  fo?  %ik,  tofjicf)  i£  conDem*  i4c'o.13j.b'.  w», 
nets  in  Walfingham's  Cafe  6p  tljc  Sil0&esf'  j5o,b" 

SSlnD  again,  although  f  i^ioniS  map  tane  place  among  common  §3erfon£, 
per  tlje  $$ing  io"  not  to  6c  anftDercD,  bounb  no?  DtfraccD  bp  jfiaiong  :    Simb 
therefore  the  lling  mill  not  be  bounD  in  tji£  JHcUerfton  02  KcniainDer  bp  J5e*  r  , 
eompence  fa  hub  upon  a  common  iSecobcrp,  6  E.  3.  j6.  flfflarrantp  Collateral  S    37°  ' 
binD0  not  the  Jiing,  initftont  true  anb  actual  %ftngi  ;  no?  bp  aEftoppei£,  (|c,  of 
§1$  omn  Ifocitala  ex  certa  fcientia.    Alcon  Wood's  Cafe,  Co.  1. 1.  43. 

17  E. ;.  €he  3Erchbifnop?icn  of  York  boiDco,  During  tefjich  3flboibancc  the 
^conerp  alfo  boibcb,  totjicb  ftat^  been  altoapss  (JElcctioc.,  pet  the  Jsingrhall 
pjcfeut  in  flight  of  rtje  25ift)op?icR.,  a£  the  Ultgtjt  toa£  at  the  be  Jr.  3|f  puU 
tjatie  a  ftight  fo?  the  43oob  of  the  3fffue,  the  fsing  mill  alfo  fino  it  fo?  hte  gooD. 
€$e  &ing  (tall  tane  €hing£  at  the  beft  fo?  fjimfelf.  €§e  Htng'isf  tenant  p?e*  pl°- Jl8,b' 
rentes  anD  inflitute^,anD  bcfo?c  InDuction  Dicg,  the  fJing  (hall  p?efent  of  nem 
tfjough  the  i^eic  toulD  not  in  mftote  JHi0fjt  he  feeing  to  Do  it.    Ant.  1^4.         3 

3  E.  6  Dy.  68.  Stringfellow  fucD  on  extent  upon  a  Statute  Staple  againft  ^-^-.K^ 
one  Brownfop ;  the  >&f|eriff  of  Bedfordfhire  ertenDeD  the  HanD;  and  p?aifcb  the  y 
<SBooD#,  and  feifeb  them  in  the  J&ingV  ^anb^:  23ut  befo?e  Liberate,  an  €x* 
chequer  Writ  fa?  a  ©cbt  of  an  hunb?eb  ^ounDsf  of  thciirSing'£  to  be  lebieb  up» 
onBrownfop,  came  to  the  Sheriff,  toho  rcturncb  upon  thef!9?it  thief  fpecial 
Scatter  into  the  ^jtchequer,  anD  that  he  maDe  the  fame  Return  into  tfjc  Chan* 
cerp,  upon  the  Liberate  j  anD  that  there  iuc re  no  oiger  <g5oob0,  ytt  he  taag  tw 
fo?ceb  notujithffanbing  the  Cuftobp  of  Ham,  to  ferbe  the  &ing. 

£0  the  Cafe  of  £ir  Edward  Cook,  in  the  Court  of  3©acb£,  £>it  Chriftopher  1R0.R.294.  Godb. 
Hatton  mabe  a'conbrpance  to  ffje  Hfe  of  himfelf  fo?  Sifr.,  the  Ecmainber  to  28£  Jenk- Cem- ^ 
j§>ir  William  Hatton  alias  Newporc  in  Cail,  roitb  Claufe  at  iSeboeation ;  anD  loCo'y^b.  nco? 
after  became  inoebteDto  t$e  <JSuecn.    %t  &«£  refolbcD  tgat  tge  taholc  '&tate  &- b-  1Ji°r~t.a. 
of  hte  ILanD,  thous5  not  rfboneD,  oia0  fub jert  to  the  ©ebt  bp  Common  Sam  **'' a* l6i' b" 
toithout  SUberment  of  f  couD  tinbet  tlje  3I"quifttion  Quae  terras  &  tenements  ha- 
buit. 

€ficn  follomisf  the  nejet  <©ucffion,  Whether  fuch  a  ^ight  of  f  ojmeDon  map 
Be  fojfeiteD  rotge  Uing  bp  t^e  Statute,  (fo?  bp  t§e  Common  Sato  it  cannot 
fie)  02  tmjat  JUigfit^  of  <enttp,  0?  of  SUction  in  jjencral  map  be  fo:feitcD  bn 
tlje  Statute,  either  in  Mature  of  <iB?ant,  0?  in  Mature  of  €rtinguiu)ment. 

3Jt  i£  objectcD  in  general,  fir(l,  €ljat  £igrjtj*  mere  neither  meant  no?  men^  objea. 
tioneD  in  the  Statute  of  26  H.  8.  '  . 

Hert,  becaufe  the  ifojfeitute  of  Entail  CHotejsf,  in  ^offerton  themfelbe^ 
toag  gaineD  upon  the  people  bp  Circumvention,  toithout  naming  of  them! 
3llnD  thf«fo?e  thep  thought  it  unfafe,  to  aDD  0?  name  mighty,  left  tfjep  ihoulD 
§abe  atoahcD  the  parliament,  anD  a  Sato  fo  gotten  bp  Sllrr,  tuoulD  not  be 
rrteuDeD  beponD  the  Setter. 

€he  3©0?D5i  of  thf  Statute,  26  H.  8.  cap.  13.  are  tftefe.  Be  it,  &c.  that  eve- 
ry Offender  and  Offenders,  being  hereafter  lawfully  convid,  of  any  Manner  of  High 
Treafon,  by  Prefentment,  Confeffion,  Verdid  or  Procefs  of  Outlawry,  according  to 
the  due  Courfe  and  Cuftom  of  the  Common  Laws  of  this  Realm,  fhall  lofe  and  for- 
feit to  the  King's  Highnefs,  his  Heirs  and  Succeffors,  all  fuch  Lands,  Tenements 
and  Hereditaments,  which  any  fuch  Offender  or  Offenders  fhall  have,  of  any  E- 
ftate  of  Inheritance,  in  Ufe  or  Poffeffion,  by  any  Right,  Title  or  Means,  within 
this  Realm  of  England,  or  elfewhere,  within  any  the  King's  Dominions  at  the  Time 
of  any  fuch  Treafon  committed,  or  any  Time  after,  faving  to  every  Perfon  or  Per- 
fons,  their  Heirs  and  Succeffors,  other  than  the  Offenders  in  any  Treafon  their  Heirs 
and  Succeffors,  and  fuch  Perfon  and  Perfons,  as  Claim  to  any  their  Ufes  all  fuch 
Right,  Title,  Interefts,  &c.  which  they  fhall  have  at  the  Day  of  committing  fuch 
Treafons,  or  at  any  Time  before,  in  as  large  and  ample  Manner,  as  if  this  Acl:  had 
never  been  had  or  made. 

€6x  fpecia!  3Cct  of  ;iH.  8.  being  alfo  in  thte  Cafe,  i#  not  reffraiueD  to  a* 
np $ o?m  of  2lttainDcr,  a$f  ijsf  26  H.  8.  9TJnD  it  both  the  crp?ete  i©o?D£  of  all 
Lands,  Tenements,    Rents,  Reverfions,  Remainders,  Rights,  Poffeffions,  Entries, 
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Conditions,  CHJufcunque  natura:,  ejualitatis  ant  ncmin'n,  which    the  Perfon  attainted,  or 
any  other  to  their  Ufe,  had  in  Fee  fimp'e,    or  Fee-tail^    and  hath  a  Saving  as  the 
i  other,  and  a  Provilion  thac  his  Attainder  fhall  not  prejudice  fuch  to  whofe  Ufe  he 
was  feifed. 

<€%c  Statute  of  33  H.  8.  chap.  jo.  faitt}  t?)U0,  That  the  King's  Majefty,  his 
Heirs  and  Succeffors  fhall  have  as  much  Benefit  and  Advantage  by  fuch  Attainder,  as 
well  of  Ufes,  Rights,  Entries,  Conditions,  as  Poffeffions,  Reverfions,  Remainders 
and  all  other  Things,  as  if  it  had  been  done  by  Authority  of  Parliament,  and  fhall 
be  judged  and  deemed  in  actual  and  real  Poffeffions  of  the  Lands,  Tenements,  He- 
reditaments, Ufes,  Goods,  Chattels,  and  all  other  Things  of  the  Offender  fo  at- 
tainted, which  his  Flighnefs  ought  lawfully  to  have,and  which  they  fo  being  attaint- 
ed, ought  or  might  lawfully  lofe  and  forfeit,  if  the  Attainder  had  been  done  by  Au- 
thority of  Parliament,  withouc  any  Office  or  Inquifition  to  be  found  of  the  fame, 
'     any  Law,  &c. 

€jpi£ Statute  33. H  8.  gar!)  no  better  ssioi'QS  fo?  tlje  iftigljts  ana  CfjingS 

forfeited  tlj.au  31  H.  8.  alio  tjotfs  no  $ame  of  <£ntail£,  onlp  itgibctf)  to  tlje 

liing  tjj'e  p?cfent  ^offefllon. 

sohtta  -gnQnoiiJouc  of  t'rje  ConSQeration  0?  t$efe  J^ratutcS  SUnfecr,  ^Tgat'  ttje 

3j9?e-tgn.ce  a&jrcteQ  is  ncitfier  gcnourable  no?  true;  fa?  tfje  Stature  26  H.  8.  it 

fclf  fpcanetlj  plain,  tbat  tfje  partp  attaiitteQ  of  €reafori  u)all  forfeit  all  lji.gr 

2LanD&  (fe.  of  anp  (Cffat?  of  SlnlKntance,  anQ  tftcre  tocrc  out  tino  <£fiate£ 

of  ^inheritance,  (viz.)  f  ee-fnnple,  toijirtj  &a#  forfeitable  bp  tfjc  Common 

.    Sato :  3t!nQ  ttjercfoje  ige  Statute  could  Tcao?ft  upon  notljing  but  Cntails,  anQ 

tfyig  tHa0  full  anQ  Street,  anQ  nor  bp  general  an?)  ambiguous  OTo?Q^  as 

c'oCl  fo,h;.  T-rugdin'sCafe3citeD  opCook,an&  Fofter's  <£afe,tOf)icfj  tOaai  butin  tgefe  3©o?QS, 

1  d,  !o.  172.  Cfjat  a  f  erfen  attaintcQ  in  a  $?emunire  ffjall  forfeit  all  gis  SanQS  anQ  €c* 

1  intt:  130.  a.  ijjftrieii  &>  -©doss  anQ  Chattels  to  tlje  fting,,  but  faitfj  not  of  togat  €flate. 

3£gatn  tgat&tatuteof  26H-8.  gatoe  djuregmen  $eb)ct  10  forfeit  EanQ  of  tfjeic 

Ciiurfgc^,  bp  t§e  eaiio^QS  feifeQ  of  ^inheritance  bp  anp  ^iggt,  <€itle,  o? 

fl^cang  to&aifoebcr,  toSjicg  IsaQ  lefs  $)otoer  in  S^SSice  bot!)  of  Sato  anQ  <£* 

.  quitp,  to  malic  25eQaftationS  of  tfje  Sin'jjeritancc  of  tifjeit;  Cburcfjes?.,  tfjan  tlje 

tenant  in  €ail  of  §10.    38nQ  to  ftjeto  plainlp  tfjat  tfje  Statute  p?oceeQcQ  un* 

tuaSn'Q,  it  QiQ  erpjcllp  -create  neb)  €teafonS  of  inferio?  Mature,  IjolQing  of 

fnp*i3  &fjipptng  anQ  Of  unitiom    3S  €|iiig  tofjercof  tgc  people  toerc  eber  fo 

crtrcamlp  jealous',  t$at  tljep  fo?baQ  upon  tfje  Sato  of  25  E.3.  to  all  ^uQgcs 

to  Qo  anp€g)ing  fljat  Map:  ilefctbing  tfjat  aS  a  peculiar  to  tftemfelbes  in 

parliament,  in  tl^cfe  ©GT02QS  tfjtijBf.    Becaufe  many  like  Cafes  of  Treafons  may 

happen,  which  a  Man  cannot  think  of;    it  is  accorded  that  if  any  fuch  happen,  the 

Judges  fhall  tarry  without  Judgment,  till  the  Cafe  be  declared  in  Parliament;    Tut* 

eft  Cufioclia  qua  Jibimet  creditur. 

3HnQ  touching  tfje  l©0;Q  tiig&tf,  t&ougb  26  H,  8.  fjatf}  not  tge  tK!Io?Q 
Higljt^  in  tje  $3urMetO,  vtt  it  fjaff)  tfje  «o?D  $k\%fyt$  erp?fflp  in  tfse  erdu* 
Qing  of  -tut  (©ffcnQer  anQ  i}ig  ^nx$y  out  of  tfje  ^atoing,  to||ic|  tOa£  enougg 
to  atuaften  tftera*  25ut  BcfiQcitf  tgat,  t||e  fpecial  %&  of  3 1 .  f)at&  all  tfie  ®I?o?Q^, 
35igl1t^,  3$ofTc&on0,  €ntric^  anQ  ConQitiDit^  crpjeflp  in  tl)t  pucbietO,  a^ 
gatSbcenobferbfQ. 

25ut  on  t!}e  ctfjec  -SiQe,  if  a  a?an  tooulQ  rrcriminote,  juQgc  tobetger  tfje 
Statute  of  <£ntail$  it  feif  QiQ  not  gain  upon  ttjc  iJing'^  €remption  from 
fo?feitnrea  fo?  €reafon,  hv  general  anQ  cunning  sno?Q£*    f 0?  tfjere  isf  no 
2KSI02Q  Of  iSCreafon,  no?  Wojb  of  anp  JtinQ,  but  onlp  Non  habeant  poteftatem 
iInft-3u-  alienandi;   a^  if  itsjcp  fjaQ  fought  onlp  to  fatoe  <JBftatc^'  €ailjS  from  «lBjantiSf 

anb  ^alc^. 

§ 0?  Edward  t|)ef  irf!  toa^'too  p?UQent  anQ  magnanimous  a  prince,  to  pbe 
giben  SSlffent  to  a  plain  Statute,  igat  tlje  €ff ate^  Wgict)  tljen  tocre  fubjett  to 
3Fo?feiture  of  €reafon,  ffsoulQbeeremptcQ  bp  a  in\Si  $anico£  <€ail,  being  in 
Cffece  tUe  Tame  €{tatc  tfjat  feaS  befo?e. 

23ut  nolo  it  is  controbertcQ  to^at  iSigljtS  aremaQe  forfeitable  Bp  t$i$&t&t 
tute  of  26  H.  8.  0?  bp  £l>e  fpecia!  3Sct  of  3 1  H.  8.  0?  b^  tl)c  genera!  Statutes  of 
33  H.  8. 

3flnQ  tJiiS.iS  a  ^oint  of  great  ConliQeration,  not  fo  muc§  fo:  thig  particular 
Cafe,  &g  fo?  tlje  General  of  all  forfeiture  of  S^igDfS,  in  all  CafeS  of  Crea* 
fon  lu^atfocber,  anQ  upon  all  Statutes. 

1  ^UQ 
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3lnD  firft  it  i$  granted  on  tfje  otljet  $>iiw ,  tfjat  Bigtjt  of  <£ntrp  i0  forfeiteD* 
but  iligfjt  of  Action  not.  Sfino  fo  tfjep  urge  t$e  M&acrant  of  r|jc  a§arquef£  of 
Winchefter's  Cafe,  Co.  1.  3.  anS  Doughcy's  ana  Englefield's  Cafe  ;  ana  tfjen  a* 
gain  r&ep  rejiratn  t|je  0tgi)t  ot  <£iutp,  to  ttjc  <£iucp  bp  a  ^ificifce  upon  tl)c 
©iffctfo?,  op  t|je  J5ule  of  imitation  of  Camber  at  t|je  Common  Saflj,  tfjat 
gabe  no  otijer.  3fn  mijic|j  Cafe  tfje  Soj&  ceula  not  ijabe  an  3Hffife ;  fo?  tfje  $?p 
bitp  tftat  10  in  3ftaion. 

JEut  noixs  3?  9°la3  C&at  t0fjere  nefcd  fficiwbp  is  giben  up  <£ntrp,  tofjicfj  Dav.iy.a. 
toa£  not  setose  Action,  tfje  Uing  fijall  Ijabe  tfjem  op  trjc  Wo?a  €ntrie£,  upon  Ame+8,*+i. 
tfje  .Statutes'  of  31  &  33  H.  8.  3llna  tfjcrcfo?e  3f  put  tfje  rttto  Cafeg  upon  tfje 
granite  of  32  H.  8.  cap.  28.  of  <&mzp  giben  to  tfje  Wife  upon  tfje  feoffment 
of  fine  of  lies  if u<3rbano,  ana  tfje  otfjet  upon  3 1 H.  8.  cap.  33.  tfje  <£nttp  of  tfje 
©ifiTcifce  upon  tfje  $eirg  of  tge  ©iffeifo?,  oping  iflitJjin  nbe  gears'  after  tfje 
©iffeifin  :  €fje  S$ing  ftjal!  ijabe  toofe  entries'  in  botb,  but  not  bp  tfje  &ta* 
tute  of  26  H.  1.  to  3 1  H.  8.  3Btat  bp  tfje  Statute  of  33  H.  8.  tofjicfj  gibeg  <£n* 
tries  bp  febetnl  S^ojo^.  Wfjicfj  3;  H.  8.  toa#  maoe  after  tljofe  neto  Seme* 
bies  bp  €mneS  giben.  S&ut  t|jc  ola  ^ittion  of  Cui  in  vita,  0?  aEntrp  fur  Difc  loCo.  37.  s. 
feifin  is  not  giben.  Sftnb  tfje  <£ntrp  of  an  i$tii  upon  a  ^ointcref^'^  ©ifcon* 
tinuauce  upon  j  1 H.  7.  is  alfo  giben  bp  %  \  &  32  H.  8.  fo?  3(  tell  nebec  ujo?* 
ten  tfje  Sling's  iTigfjtS  tofjere  ^ufiicc  bears?  it;  tfjat  is,  tofjere  tfje  Ifcing  batft 
tfje  OTojbs  full,  ana  it  map  Oo  tfje  liing  gooia,  ana  no  l^urt  to  anp  otfjer 
but  tfje  ^erfon  attainteO,  ana  bis  ISIeirs,  tofjicfj  tfje  Statutes  bo  al!  bar. 
€fjerefo?c  binb  no:  tlje  neta  Statute?  fo  to  tfje  Common  2ato,  tfjat  tfjeir 
2&o}t)0  increafeb  fo?  tfje  king's  38-0"oantagc,f|3ouID  be  Oepnbco  of  tfjeic  f  ojee, 
a^  in  Cont>ition£,  iiigtjt^,  €imu0  botlj  upon  31  &  33  H.  8. 

3ttno  touching  tfje  otJjrc  ^artof  real  ^aion^,  S  fio  Dijlingutu),  tgatif  tge  3  Co.i.a* 
iirtapto^  0?  Ijt-J  lftu0  claiming  a£  ^zu0,  be  of  tge  €ime  of  fji^f  ^ttain&ec 
intitulco  to  a  reaf  aaion  to  tfje  2anag  of  a  Stranger;  tfjat  tfje  J^tng  ftjalt 
not  babe  tf)i£  liligfjt  bp  forfeiture  of  Creafon ;  3inD  fo  far  goetb,  tfje  Caufe 
Of  tfje  S^arquef?  of  Winchefter,  anO  no  furtfjer. 

3Ilnb  t|crefo?c  tfjep  put  ttjcfe  ttoo  €ak0  in  general.  3Jf  €enant  in  GLail  ?co.z.a.  cr.car, 
mafee  a  feoffment  in  fee,  ana  tfjen  be  attainteO  of  ^rcafon,  tfjia  0igfjt  of  ^coASteicr"419 
f  o?mcbon  in  ©efcmDer  againff  ©ifcontinuec,ijsi  not  giOcn  to  tlje  liing  to  re* 
cober  againft  gim.  .^o  if  ©iffeifo?  Die  fcifeb,  anb  fji.^  #eir  in  ba  3Mcent, 
tfje  55iflcifee  i0  attaintebj  tfje  JUtng  u)all  not  fjaoe  it ;  pet  in  Walfingham's  Cafe, 
t6atberp  ^oint  toa^  in  Effect  aOjuOgeb  contrarp;  fo?  tfjoug^  in  tfjat  Cafe 
Wyat  \sja0  tenant  in  €ail  toitg  JileOerlion  in  tfje  Cromn  t^at  maDe  tfje  f  cojfs 
inenf  5  vtl  *&  Court  in  tfjeiu  ^uOgment  tooft  litdc  gold  of  tfjat  ilearon,  but 
maDe  it  t§e  general  Cafe  of  a  common  €enant  in  €ail,  tfyn  mafee^  a  feoffs 
ment,  ana  tgen  ijef  attainteO  of  Cceafon,  t§at  fje  fjatfj  ftill  a  iUigfjr  remains 
iug  in  &im,  tofjicf)  fjiiSf  %eitg  muff  claim  from  fjim,  bp  a  Defcendit  Jus,  anb  a,,*? 37.  + 
tfjcrcfoje  fjatg  potoer  to  forfeit.  2ilnb  it  i0  to  be  noteO,  tgat  in  t^e  tofjole 
Argument  of  tfjat  Cafe,  ftfjougfj  it  taere  argueO  bp  great  learncD  a^rn  on 
bot|  4>ibe£)  tfjere  masr  no  S^an  maOe  €outfj  neitljer  at  25ar,  1102  atS&enel?, 
tfjat  fucfj  a  foigfjt  coulb  not  be  fo?fcitcD,  a<ss  noto  it  10  refolbcb,  tofjicfj  fjab 
made  an  €nb  of  tfje  <©ueffion;  fo?  it  bia£  in  b  in  to  bifpute,  bafjetfjer  be  fjao 
a  Higftt  0?  no  ( iuijiclj  tOajS  maDe  all  tfje  aDuejIion)  if  fje  coulD  not  fo?feit  fucfj 
a  ilig^t,  tafjetfjer  fje  fjab  it  0?  not. 

36nO  it  10  too?tfjp  tfje  Noting,  €fjat  tfje  a^arqucfaf  fji;g  Cafe,  tofjicfj  tCasf  pi»-  w-  *< 
toitfjin  ten  ^rar^f  after;  fo?  Wallingham's  care  Wa0  is  Eliz.  in  tfje  Cu'cljequer, 
anb  tfje  a^arquef^  fjijS  Cafe  in  tfje  zs  Eliz.  in  tfje  ^ing'.tJ  TBencfj :  €fjep  celi^ 
eO  mainfp  upon  a  fpecial  Jjeafon  of  tfjat  Cafe,  tofjicfj  bjajsf  a  Writ  of  €rro?  to 
rebcrfe  a  Common  J5ecoberp,  tofjereto  tlje  $)erfon  attaintcb  bJa^f  intituleb, 
n0  taasf  pjctcnbeb  •  anD  tofjicfj  tfje  (iUuecn  tooulO  Claim  bp  lji£  Sllttainbcr, 
tofjicfj  tfjep  aojuDgeO  clcavlp  uje  coulb  not  fjabe,  becaufe  it  taasf  an  Ittion  of 
P?ibitp,  ta^ict)  coulD  not  be  paffeO  tflitfj  general  ©Kojbsf.  3lJiiO  tfjat  tfjep  3co.1t, 
caufeo  to  be  en  terra  upon  tfje  iSoll,  a$  tfje  >©?oun&  of  tfjeir  5Bubgmcnt,  omit* 
ting  tfjeir  otfjer  ileofonsf,  nfeb  in  tfje  ©iCcourfc  of  tfjeir  3Ucgument£,  tofjicfj 
ioa^  p:ubcntln  Done :  f  0?  tfjep  tooU  a  furc  O?ounb  fo?  tfjeir  otnn  Sfuogmcnt, 
anb  pet  bib  tfjep  not  fj:p?cilp  ctrof^  tfje  fo?mer  ^luosnieut,  becaufe  tDc  Cafejaf 
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7  co.  n.  a.  DiffcrcD ;  upon  taifjid)  SSeafong  alfo,  tijougft  Contortion*  Be  giben  6p  tfje  £ta* 

turc  of  j 2  H.  8.  pet  contoitionj?  of  p?ibitp,  anD  tljat  arc  infrpcraBIn  inf^ 
rent  in  tlje  fpcrt'on,  are  not  giben  to  tlje  Sing,  a£  it  toa£  rcfoIbeD  in  tfje 
©.of  Norfolk's  Caic  citeto  in  Englefield's  Cafe. 

%  fpcafe  not  tljig  agt'tjouglj  Si  DiffercDin>  mp  Opinion  from  tfjc  0ule  of  tfte 
StBarnuete's  Cafe  fpeciallp  taften,  as*  tftere  it  i£,  of  a  iSigftt  of  2Cttion  in  tfjc 
3§erfou  attaimeD,  to  t|je  2anD£  of  a  Stranger,  fojtge  tfieafonjs?  tftece  fpoften 
of,  anD  feme  otftet£  a.s  firong  ag  tfjofe,  (viz.)  tfjefe.  €fjaf  Cnce  a  forfeiture 
\$  a  feinb  of  «3?ant,  anD  tljat  inter  iSigftt*  cannot  Be  granteD,  it  cannot  be 
tljougftt  ttjat  tlje  Statute  meant  to  gibe  Corner  to  forfeit  tfjat  bjfticft  tlje  #ar* 
ty  fjaD  notftotocr  to  grant;  t|)at  i£  to  grant  one  a  ftigljt  tljat  fte  fjatft  to  tlje 
Santo  of  anotfjer;  tanirtj  fteafon  i^  urgeD  ibitlj  tftat  ©ifiinrxion,  Lampet's 
Cafe,  Co.  lib.  10. 48.  3Snti  again  tfje  ^copc  of  tfte  Statute  appear^  plainlp  to 
pgeiuDice  no  Stranger,  nut  to  fabe  tijeir  €lfate£,  ants  |$igl}t£,fuUp3  as?  if  tge 
Statute  flan  not  Bent  maDe;  OTljidj  couiD  not  lie  if  tlje  SingujoulD  Be  put  in 
tlje  pace  of  ^u&ject,  to  purfue  olD  and  aeeping  €itle£  toitlj  a  greatec 
^ttrngtlj  tftan  tfte  £>uBjea  coulD,  anD  tenDctft  to  Maintenance  of  tfte  iSigljtjl 
ana  €itle£  of  &trangcr£,  to  tlje  i>?ejuDice  of  ancient  anD  lamful  SMfen"02*s 
an  3flBufe  againft  Common  Statu,  anD  agamjttfje  Current  of  all  Statutes?  in 

all2Sgesf. 

^But  notn  if  ann  Man  fuppofc  tljat  tfje  Cafe  of  tfte  3s?arfjuef£,  0?  tfje  Hattt 
Dotlj  tnnrrant  a  gemral  conclufion,  tftat no  ftigfjt  of  3£aion  of  tfje  fforfon  at* 
tainteD  ig  giben  to  tfte  Sing,  %  fap  §c  is*  in  a  plain  anD  Dangerous*  <£tro?,  in 
tfte  Conffruttion  of  tftere  j§»tature£,  to  tlje  313?ong  of  t|e  Sing  anD  tfje  Com* 

«h. 7. 1.  per  Kebie.    monte  4£§,  foj  tfjcp  mane  But  one,  anD  to  t|)e  pjepofteroug  jfabour  of  great 
Malefactors  anD  $ejt*s  of  tfje  £tate. 

$otfting  i£  mo?e  natural  tfjan  to  marrp,  anD  rcDuce  ftig&tg  to  tfteir  ^of9 
femonsf,  tfjerefoje  nothing  mo?fe  tgan  to  feber  tljcm,  anD  therefore  a«s  %  Do 
alloto  t|}at  Opinion  in  t&e  a^armicf^'^  Cafe,  anD  tlje  Jleafon^  fo?  it  a^  Be* 
fo?e ,  &o  %  am  titterlp  of  anotljer  Miao  in  tfjofe  <&a(eg,  tofjere  op  tlje  jfo?fei* 
ture,  aigljt  of  3Bttion  in  t£e  ^erfonsf  attainteD  map  come  to  tlje  poffeffion  of 
tlje  Sing  to  confirm  it  •,  0?  mtjere  itgoetfj  toitt)  tlje  $oflcfflon  tljat  i$  fo?feite& 
to  the  Sing,  to  eftabliffj  it,  anD  canoe  otfterfttife of  no  We,  Being  Kept  from 
tlje  Sing,  But  to  Defeat  anD  DefrauD  tlje  Sing  fo?  tge  ©enefft  of  t^e  ^erfon  at* 
taiutcD.erpjefln  againft  tlje  better  anb  togole  ^cope  of  tlje  Statute,  tfjatffjutsf 
Ijtm  out|of  tlje '^»a^ing,  anD  all  ^ope.  ^o  tge  i©o?D$  ujall  too?K  lifee  to  Lit- 
tleton, Title  Confirmation  y;  1.  €lje  ©ifleifo?  gibe^f  SanD  Bp  ©eeD  mitftout 
Eiberp  to  tge  ©iffeifce  Being  €enant  j  tljisf  confirm^  tlje  3tanD  anD  i&tate,  anD 
\nt  Hje  ID02D  is  EanD  not  fiigljt,  gibe  3lanD,  not  confirm  it. 

Dy.2i2.  3SnD  tgerefo?e  3  put  tgte  Cafe  fo?  €rample  tofjiclj  no  S^an  can  Denp;  tftat 

€enant  in  €ai!  Diftontinues?,  anD  tlje  5&ifcontinuee  conbepif  tlje  HanD  to  t§e 
Sing,  anD  tljen  tlje  tenant  in  €ail  02  Iji^  SIffue  i^  attaintaD  of  €reafon,  tlje 
Sing  ftall  Ijabe  ti)i&  «5isf)t  to  teo?K  Bptoap  of  confirming  IjijS  <£frate. 

TBut'31  agree,  tljat  if  tlje  ©ifcontinuec  in  tftat  Cafe  DtD  conbep  tlje  itanD 
unto  tlje  Sing  uutfo?€ermof  W  3lifc,mitfj  tljeftemainDcr  ober  to  a^tran* 
get:  3SnD  tlje  €enant  in€ail  0?  rjisf  Siffi«c,  tocre  attainteD,  tgat  tljougg  tlje 
Sing  ftjoulD  enjop  Ijisf  <£fiatc  confiimeD,  pet  t^c  ilemainDer  ftjoulD  lie  open  to 
tfje  iligfjt  of  «£ntail. 

Mo.  31s.  23ut  turn  tlje  Cafe,  tljat  tlje  3B>ifcontinuee  DiD  conbep  t§e  EanD  to  I.  S.  fo? 

Eife,  tlje  JHemainDer  ta  tgc  Sing  in  fee ;  anD  tften  tlje  SCttainDer  6aD  folloto* 
eD,  tlje  Sing'0  ^tate  ijSconfirmeD,anD  Bp  Confequence  tlje  €ftate  of  tge  ^uB* 
jztt;  fo?  3tife  tftat  fuppojt^  it  cannot  Be  impeacfjeD;  fo?  tlje  forfeiture  i$  gu 
ben  tn  t|je  Sing,  anD  to  no  otfter  But  fo?  tlje  Sing'ss  <£5ooD :  2HnD  t^at  anftoec* 
etlj  mp  25jotfter  Hutton's  ^Bjcaion,  tljat  tlje  fiigftt  of  tlje  olD  oEntail  migljt 
Be  larger  tfjan  tfte  pjefent  Entail  tljat  toast  to  Be  fo?feiteb,  an&  tljerefoje  ftjoulD 
not  Be  intenDeD  to  Be  foifeiteD,  togetfter  toitft  tfte  oEftate  in  #offemon ;  fo?  tlje 
Sing  ujall  ftabe  Hfe  of  fo  muclj  ajS  cauccrniS  tjim,  But  it  fftall  not  Be  ufeD  fo? 
toc9Bene8t  of  anp  otfjer  BeffDe^tlje  Sing:  f  0?  no  forfeiture  ijaf  giben  to,  0? 
fo?  anp  otfjer,  neitfter  flugljt  anp  Migljt  of  Action  to  Be  giben  to  tlje  Sing,  tftat 
map  Be  ufeia  againft  a  Stranger,  But  againft  tfte  <©jfenDer  fjimfelf  it  i$  clear 
1  contrarp, 
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rontrarp,  bofij  brcaufc  bis  iligljt^  hvs  giucn  to  tije  Stag,  uib  ije  and  fiiS 
ij5cir£  cryxcap  excluded  our  of  trie  Ratling  horn  tyofe  DtigSjtS. 

JJMtrjcrto  nic  ba'oe  ipaken  of  nauco ■  j5igijt£  of  Actions  tul)ierj  tlje  $etfon  sfcs 
tainted  map  ^a'be  to  ttjc  Sand  of  arranger,  02.  to  tlje  Hand  of  tijc  Sling 
Ijimfelf. 

igaai  fte  mill  fpcafe  difttnttlp  of  itig&ts  real,  tfjat  tlje  ^erfon  attainted 
fjatlj  in  IjiS  o&m  Siina,  iabcreof  be  is  ietfed,  and  toHjicf)  fie  is  to  forfeit  bp  JjiS 
^Attainder,  totjicb  ftigftt  is  otfjer  and  ino?e  ancient  and  better  t&atl  trjat 
iDtjerc&p  i)c  fiatfi  and  fiolbetrj  tlje  £>tate  and  ^ofleff.on,  tejcrcbp  fie  iS  feifed 
at  ttjc  €iinc  of  tbcSSUiainder,  X&tiitt}  i$  tfic  bcrp<£afc  noto  in  <£Sucilion,  tuft> 
tfcr  trje  S^etr  of  trje  $crfon  attainted  f^afl  fiabc  anp  Sdobantage  of  fucg  a 
JSigfjt  to  Defeat  tlje  €<tuc  and  ^officinoii  trjat  tgc  iting  taue.g  bp  tfo;cc  of  t||c  ,  cro^ia, 
3ilttain0rr  and  of'tljcfe  <&tatut-e£  o?  eittjer  of  trjeui,  taljercof  tije  Statute  of  26 
H.  8.  the  particular  Statute  of  31  H.  8.  fpafee  fa  clcarlp  ano  ocSnitiadp, 
tijat  to  difputc  it  is  a  niadc<&ucf;ion  ku|>cre  none  10  j  anD  tlje  €afe  of  tfjc  Sojd  3  cr.28, 
Lumley  fcfiicb  toa£  eiteb  out.  of  Cook  I.  5. 10.  ig  not&ntg  to  tljiS  $iupofe. 
Ayel,  Pere,  Fitz,  le  Pere  en  vie  delAyel,  i&  atcain't  de  Treafon,  tfir  jfatficr  bug, 
tficn  D4f#t|e  45jaubfatfc-er  ;  tlje  J>a«  u>all  infjecir  from  fiini.  <&t}i&  i0  dear; 
fo?  the  Statute  of  26  H.  3.  chap.  iq.  gibc£  a  fotfeitiue  of  tfjc  Sand£  of  tpe 
$erfon  attainted  isifjiclj  cannot  prejudice  trje  $on  in  tfjat  Cafe,  becaufe  &i£ 
jfatrjet  totjiel)  tDass  attaiurcb,  fiab  nothing  in  tlje  land  at  tlje  €imcof  lji£  %i* 
tainber,  but  t|p  0?anbfat§ec  tefio  toa£  not  attaitrtcb,  anb  from  tuJjom  ne  map 
confecp  t^e  Cail,  bp  tljc  i^clp  of  t|)e  Statute  of  Weftminfter  tbe  feconb,  of  %\\* 
tailaf  •  ta|)erea0  f)cre  it  i^  plain,,  tiiat  fftf  ^erfon  attainteb  toa^  feifeb  of  that 
Sana  in  ^ucjlioa  in  ^ail3  X&Xyxtfy  i$  fojfciteb  full  tuitljin  tfte  OTojb^  anb 
^eanisig. 

5£nD  %  fiolb  plain!p  in  tbi£  Cafc3^Ifjat  as?  bi^^anb  in  pofleffion  \0  biffinctlp  1  o-.^s  h«i.  i,s, 
anb  literallp  giben  to  t§z  l$ing9  fo  tfi-e  0igbti^  a^sf  Dirertlp  anb  plainlp  giben  l  Co$-  Ploj!j!' 
bp  map  of  bifefjarging  ttjc  HanD,  asi  to  t|je.  %<iin§'0  <£ftare  of  tfjat  antient 
35igi3t,  ro&ereof  it  taa.S  meant  to  be  frceb :  Snb  fo  t^c  g>tate  giben  unto  tjje 
$$ing  eftablineb  bp  it.  £ oj  nam  Ve^en  tlje  lab)  faitft,  tfiat  ti)e  JUing  fijalj 
fjabc  tlje  Earib,  faoing  tfjc  ftig&r  of  a!!  ^erfon^  otfter  t'ftan  tfte  <©ffcnber^ 
anb  t^cir  ^eiiS,  anb  fuel)  a^  Claim  to  tge ir  Wc  t  gft  !'£  plaia  tbat  tfjc  €pe 
of  tf)e  Ua'ta^malier^  luaiS  not  onlp  upon  tlje  Sa  ib0  in  ^of»rtion,  but  alfa  tip* 
on  tlje  ftmfytg  to  tftc  fame:  €fjc  one,  viz.  tfie  HanD  in  ^ojfeaiou,  in  ^oint  of 
fining,  tlyc  otljcr  in  iporat  of  ^>abing,  0?  25arrinig. 

€fie  lanb  in  ^ofTeftlon  giben  could  be  but  in  one,  tfjat  10  in  tjje  <©f= 
fender,  anb  fo  it  \sa^  ginen.  T5ut  Higbt  in  the  fame  Sand0  migfit  be  in  turn 
b?p  g^rfon^,  in  xiyt  Offender,  0?  in  fits  I^eirsf,  0;  in  Strangers?. 

I^om  t!)en  tlje  Sab?  faitb,  €giat  tlje  fcing  ffiall  Ijabe  tfte  XanbiS,  altoap£  M>z* 
bing  t&e  i5igbtg  of  ^trnngess.  95ut  biitliout  fabing  tlje  iiligSjt  of  tbe  <®U 
fender  o?|jtjsf  ifeir^,  0?  anpclaimisg  to  tfjeic  ^fc :  mi}ieb  i0  as?  mucrj  asf  ta 
Tap,  tljat  tlje  S$ing  ttjallgabc  tfte  Sand  mitljout  fabing,  $ c.  oj  erelubing,f  ct 
o?  freed  0?  difefjarged  of  trje  0igfot£  of  tlje  ©iTender,  02  big  IjMrrf,  0?  ag'ainft 
tge  Offender  and  bis  i^eirjsr  in  fee,  0?  of  jfecrail,  fo  if  it  fjab  been  ^aoing 
to  all  Strangers  all  t&eit  fti$l>r£,  ^c.  anb  tlje  (otber  tljen)  mljiel)  b^ean^  t|e 
Sentence  Ijad  been  utterly  omitted,  tlje  Strangers  gab  been  p^obideb  fo?,  anb 
trje  p:ibirS  ercludeb  ;  if  tfjc  wa,2d^  bob  been  al?  in  tlje  I5u:bicto  tftat  are  di> 
bideb  in  trje  putb'ieta  and  fabing,  it  rjad  been  full,  a$  to  fap,  ^Ijat  rrje  #f* 
fender  f&all  fojfcit  tlje  Sand  againft  bim  and  hitf  Otitis,  omitting  t&e  fabing 
to  ^trangcr£.  31  n'b  Aucupia  verborum  func  ■■  judice  indigna.  Sfind  tljerefojg 
rufjereitmas  raid,  Cfjaf  t§c  aBo:b  of  difefjarging  tlje  Sight  of  tlje  i$eiz  in 
iCail,  mas  a  neb)  S?n^e»lti0"»  a"9  fbat  rljcsrc  UJatf  no  IBo^d  of  barring  02  bil'^ 
cbarging  tfte  HigfjtS  of  tlje  <©ff>nder,  and  big!  i^eirjS  in  ttje  Statute,  ^$  tljere 
is;  in  tije  Statutes  of  fines,  it  i.af  plainlp  mtfitaftcn  j  fo;  it  i0  tftc  fame 
(joining  trje  Pnrbicra  and  fabing  toitfj  trje  €i*cIttfion  of  ftigfir^  of  i^e jrjg 
togctber)  mitfj  tf)c  3©ajD  of  difcljarging,  a0  fjatlj  beenfaib,  ercept  tbc  tfiinU 
tijat  tbe  fame  Cljing  cannot  be  fpolwn  but  in  tfy  fclf  fame  ilt?ok:d^, 
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'$$te,  Ebac  the  ^a:ute  of  3 1  H.  8.  gtbcS  ftightS  in  the  HHirbicto  artuallp, 
as  Kteli  as  Saab.,  and  again  difchargeS  it,  ftp  crcludiug  it  out  of  the  ^adiHtc.. 

f  0?  trample,  tenant  in  €ail,  diicontinues  anddilTeiCeS  his  ©ifeontinuec, 
ana  i0  attained  of  Crc afon,  he  forfeits  his  Sand  gained  ftp  ©ifinlin,  and 
fjiS  Sight  of  Entail  fte  cannot  ufe  ajainft  the  Kiing  bpf  o?cc  of  thefe  Statutes?. 

9B«0  tfti$  liana*  mith  tS?c  Sule  and  Heafon  of  the  25?arquefS'S  €afe  i  f  o? 
Contario?  contraria  eft  ratio.Che  Craitoj'S  Slight  to  the  Sand  of  a  Stranger  ujall 
not  begidns  to  the  Jting,,  f02  tfje<©utet  of  a  Stranger  being  pofTeflb?:  Chere* 
fo?e  it  ffaail  be  giben  to  the  liing  being  ^cficlTo?,  fo?  tfje  <©uiet  of  fiis  poflel's 
fioa.  3£nd  tl)c  Wlo?0  of  Hereditament  in  the  Statute  Of  26  H.  8.  and  the  3BQ?a 
af  Uiight  it  Cclf,  in  trje  statute  of  31  &  33  of  Hen.  8.  are  both  fufficieutand 
fit  to  carrp  Cacfj  flights  in  fuch  €afcS.  21Lnb  no  iagan  toil!  diCpute  but  that 
tfjc  OT020S  are  full  and  fuffitientto  catrp  eden  naked  ttigftt*  to  tfie  Hand  of 
Strangers.  2flnd  tJjerefoje  it  is  not  fo?  mant  of  3©ojbS  that  tfjep  pafs  not, 
but  becaufe  it  maS  adjudge d  chat  it  tuaS  not  meant.  3fino  10  it  tnaS  raid  ist 
Doughde's  Cafe ;  fo  pou  fjabe  an  gcjiittp  fa?  the  <©ooa  of  the  Subject  againft 
rfee  ming  ejrpjeflp  againfi  Setter. 

Cfccrefo?c  tijinfe  it  not  ffrange  tfjat  nothing  fie  loff  ft?  the  ftiag,  iu|crc  both 
Setter  and  leaning,  ano  <£quitp  are  £0?  ijinu  Stind  ran  anp  Q#an  conceibe 
tSattge  parliament  that  gabe  t§e  Hani)  to  tgc&ing,  fftould  leabc  a  Slight  to 
tije  Craito?  to  tfjc  fame  Sans,  to  Defeat  ftim  of  it  again,  Once  the  Statute 
gibes  the  Sand.,  and  alto  the  &ighf,  ana  the  Waning  excludes  his  ftight 
again. 

3to  this  point  concerning  the  f  o?fciture  ana  €ttinsuiOmient  of  all  fl^an* 
net  of  ftigfytg  of  JkrCoitS  attainted  of  Crcafon.,  ana  their  ^eir£  fo?  the  23e* 
nent  of  t§c  Bmg'S  f  osfeiture,  i$  of  Co  great  ^jmpojfance,  tftat  if  it  oe  not 
tafeen  at  large  a£  %  tane  it.it  \$  an  <j£iuDing  of  all  tlje  J>tatutejSf,  eocn  tfjat 
cf  33  H  8.  cap.  20.  f  0?  tljoug^  tgat tjatlj  t|e  J©oj&  I5igl)ts7  fo  ijattj  3 1  H.  8. 

Siao  it  is  agreec  on  notft  J>i&e2,  tgat  t|e  l©o?a  (Hight?)  in  notl)  Statutes 
aoit^  not  include  tfjc  TRigljt  of  Action  to  t$e  Sana  of  J»trangers,  op  an  €quitp 
againfi  tljc  Setter.  25ut  if  pou,,  u)all  agree  aifo  tfiat  it  fijall  not  ertcna  to 
olD  ana  ftak  migtjt^^tDat tge  ^ecfort  attainteD  mapfjaneto  tlje  ISingV  SanaS, 
^otofoeber  tlje  Sting  Ijatlj  tlje  Sana  0?  tlje  JSigljt^,  taijiclj  tfje  f  erfon  attatntea 
IjatD  buriea  in  tii$  otan  Sana,  mljicgfje  aotl}  forfeit  upon  tljeCe  ^tatute&pou 
open  a  tsibc  ©00?  to  eberp  gerfon  trjat  purpofetl)  Creafon,  to  mahe  ^obtfion 
fiefo^eSianbj  that  t&cttgt)  pou  get  Come  ^tate  in  gijef  Sana,  pet  Ije  mill  ftabe 
fome  fectct  i!i'g;9t  to  fetct)  it  atQap  from  pou  again.  £0  tfiat  mDere  tlje  *f>ta* 
tute  of  <£ntail£  map  be  trulp  faia  to  be  a  real  anb  perpetual  SCfplum  fo? 
€rapto?.0  and  Creafon  it  felf3  iofjicfl  ^anctuarieiS  coulb  not  be  put  foj  tfte^er^ 
fong  of"€raito?^  onlp  t  M>a  tljcfe  ^tatute^E  t^at  ao  fubjeo:  ^tatejf  in  €ail  ta 
5Fo?fciture  of  Creafon  map  be  faib  to  Hill  Creafon  it  Celf,  occidere  ipfam  prodi- 
tionem.  %$  t&c  Cprant  tOaS  faib  to  bill  Presbyterium,  m|jcn  ftctoofe  atOaptfietc 
Sibings?.  3Hnd  confequeatlp  tgi^  fl^ifiiitcrp^etation  ftjall  in  Effect  buila  tbiisf 
Comer  of  ConfuSon;  for  toftfl  leetlj  not  fioto  manp  befperate  ^crfonsf  (ag  all 
Craito?sf  arc)  mho  fear  not  to  fja5arb  t^einfelbeiS  fo?  tfje  compaffing  of  t&eir 
taic&cb  iSnbS,  fo  tljep  map  p?eferbc  tfjeic  i@ofteritp,  ana  tfteiv  €frateS,  to  p|c^ 
ferbe  them  in  <©lo?ptfjat  ougfjt  fo?  eber  to  be  infamous*  5Snb  tfierefo?e  t'fjijS 
<©uejiion  i.sf  pro  aris  8c  focis  to  trcafonable  ©eGgn^. 

3i'tt  gOOD  faitft,  nimium  altercando  Veritas  amittitur:  3finb  91  finb  tfiat  tofteil 
a  ST^an  abmit^  ©ifputation  it  lets  in  doubting,  that  tlje  Clearncfg  of  the 
Cafe  necbeb  not :  f  0?  tafsat  ig  all  tljtS  but  toheretge  Statute  raith,  Chat  t§e 
§^erfon  attainted  ffjall  forfeit  %ig  Sand  entail  to  the  Uing  and  biS  1$tix0,  fc. 
from  and  againlf  the  Offender  0?  I)i0  i^cirS,  Sit  i0  faid  he  fftall  not  bo  fo, 
ncttfifcr  fljall  tbe  iting  habe  it,  but  the  (©ffendec  and  hi^  SlcirSOjall  retain  it^ 
3Dnbfotht  l?ighi  erpreflp  giben  anb  cvp?eflp  contradiaedj  as  to  confirue  vo- 
lumus,  id  eft  nolumus. 

3tnd  note  to  gibe  SUntujer  lip  the  Map,  to  a  $oint  ftirrcd,  t0ith  much  %U 
furancc  on  the  ab'acrfe  partp  tohich  Vuag  t^uS :  Katharine  tlje  i©ife  sf  Bigod 
Buring  her  Cime  maS  feifed  of  an  <SEffatc  tn^a  to  tfjc  j?o?meaon  of  the  nejrt 
If  eit  upon  tljc  ancient  €ntail,  fcobcrcupon  Ije  might  habe  rccobrrcd,  and  then 
%t  mu$  fjabe  been  ieifeD  of  the  old  €ntail,  tuhiclj  taas  paramount  the  Ring's 
a  €i;.!r, 
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<SitIe,  anD  fo  ffioulD  in  OBffccc  fiabe  eOicteD  tfie  &ing's  dEffate  as  mcll  as  ficrs, 
ana  tfien  itjse  faiD^  tfjat  tfie  Coufc  isf  all  one  of  Remitter  anb  Sccobcrp. 

€otfiis  3  %nt\x>£t,  tfiat if  3  map  tahz  mp  Caff,  3f  toill  mane  rjje  3IatJ 
fo?  mp  Cafe  ;  anD  fo  tfiis  Cafe  ijsf  maDe  at  plcafute,  as  tfie  §_3artp  moulD 
fiabe  it,  fo?  there  is  no  fucfi  Cafe  ;  out  if  tfiere  mere  fucfi  an  one,  it  is  true, 
that  tfie  J19oman  bloulD  fiaDe  mucfi  aDo  to  DcfcnD  Dec  fe!f  •  fo?  ffie  coulD  not 
claim  anp  ©efente  dp  the  Siinjs'J  €itle,  unDer  toficm  f|?c  claims  not,  anD  aU 
fo  'fill  tfie  (Office  mere  founD  tfie  £igfit  tuas  in  the  fycix,  fijfja  mufi  implcao 
fits?  St^otfjcr,  anD  after  |jcr  ©eatfij  both  ^ofjculon  anb  £igfit  mere,  acco:Ding  Poit.^ 
to  tljc  Cafe  of  tfie  fl^arrmefg,  in  tfie  Ifcu,  ano  fo  mas  fauna,  ano  alfo  tljc, 
Remitter,,  de  fa£to  mas  in  jo?ce.  25ut  no&l,  anD  cber  Once  tfie  (Office,  tfie 
Cafe  cometfi  flight  octmeen  the  KING  ano  tfie  SflTue,  U)*)icfi  is?  jufl,  tfjas 
eitfiet  |E>artp  map  pleab  anD  Defend  fits  Caufe  fiimfclf. 

€fiis  (Objection  alfo  both  reccioe  DtOers  ConGDerations  anD  SUnftuers  ;  fo? 
frfi,  finec  tfie  ancient  Citle  of  tfie  Sfiue  &  crtinct  op  tfie  Statute,  torterfjer 
raitfi  tfie  l^usbanD's  (£ffate  €ail,  mfiicfi  iisf  barrcD  6p  tfie  3£ttainD  ct  againft 
fiim,  anD  fiis  3!flfae  anD  tfie  JBife'S  <£{fate,  as  a  Stranger  Op  &urbib02,  not 
claiming  unDec  fier  I^uSbanD,  no?  unDer  that  <£ffatc  is?  faiaeQ,  in  point  of 
Contingencp,  if  ffje  furbibeD,  anD  not  clfc,  toficreof  this  0[ffue  ran  lake  no 
SfiDbantagc,  fo?  be  is  no  Stranger  toitfiin  tljc  Robing. 

2GnD  this  appears  to  tfie  Court,  the  rofiolc  Cafe  being  founD,  0?  pleadco  Ant  159. 
fpeciallp  bp  tfie  iBoman,  tfiat  though  tlje  l©oman,  be  fufficicnt  tenant  to 
tfie  Precipe,  pet  tfie  £on  is  no  fufficteiit  ©emanDant,  fo?  fie  mult  DematiD  tfie 
olD  Sfntail,  fcofiicfi  fie  cannot  fiabe,  beraufe  it  toasi  crtinct  bn  tfie  ^Statute, 
anD  a  nero,  0?  lefs  <£ffate  fie  cannot  Claim,  fo?  tfiat  ig  not  fiis  true  cgrrafe, 
Q0  in  Dalimore's  Cafe  Of  feoffee^  to  Hfe?,  if  &  16  Eliz.  Dyer  329.  £>a  tfie 
l©ife'^  neto  <i£ffate  i$  fafe,  becaufe  tfie  olD  <£fiate  anD  €itle  i$  gone,  anD  tfie 
King  cannot  claim  bp  tfiat  olD  iiligfit  ogainff  fier,  becaufe  it  ijs  not  gibcu 
fiim  bp  tljc  Statute,  to  tfie  $?ejuDice  of  fier  being  a  Stranger  fa0  fiarfi 
bcenfaiD)  but  bp  map  of  (gjctinguiffiment  in  fii^  poiTeflTion,  fo?  tfie  ejlabSiO)? 
ing  fo  mucfi  of  tfie  neto  €ftate  aS  fie  tanc£  bp  tfie  i*o?feiture  anD  tfie  £>ras 
tutc.  3EnD  alfo  becaufe  tfie  $ting'0  ^Title  anD  tfie  !©ife'^  arc  from  one  Staat, 
tfie  JBife'ii  <J2ffate  ffiall  nor  be  impcacfieD*  left  tfie  KING  ffccrcbp  ffioulD  he 
fiurr.  3l!gain,  if  it  be  faib,  tfiat  tfiougfi  tfie  ttigfit  ujoulD  be  faib  ro  be  ix* 
tintt  bp  tfie  Statute,  pet  tfiat  fljbulD  be  onlp  ajS  to  tfie  Sling,  becaufe  tlje 
EanD  10  giben  to  fiim  DifcfiargeD  of  tfie  €itle5  anD  fo  tfjrrc  taJcrc  no  ©cfence 
fo?  tfie  IBoman  in  tfie  f  ojmeDOn. 

5G  anfi33cr,  tfiat  a£  to  t'fiijf  3["i^0ination  of  a  f  o?mcDonJ  Dctioccn  tfie  &on 
anD  tfie  ll^ife,  anD  a  0ecoberp  upon  tfiat,  anD  fo  to  fee  fiobJ  tljat  Ifioulo 
mo?fe  upon  tfie  liing'^  €itle,  fo  p?eOcnt  it  upon  tfie  ©eatfi  of  tfie  it^omau^ 
rofib  coulD  not  DcfcnD  fier  fclf  bp  tf)e  ^ing'^  €itlc,  tfiougfi  it  be  gdOD, 

'%  anftoer,  anD  fa p 'fir fir,  tfiat  tfierc  is  no  fucfi  jjpoint  in  tfie  Cafe,  but  tfie 
3BuY£  ^ffate  continues  flill  after  fier  ©eatfi,  anD  it  is  a  f>art  of  tfiat 
latter  €ffate  anD  €ail,  iofiicfi  is  fo?fcitcD.  2JlnD  tofiercbp  tfie  liing  Claims, 
anD  fo  it  fuppo?tS  the  Jting'S  <Sftate. 

'Coucfiing  the  JSJoint  of  itemittcr,  it  mufr  fiabe  ttno  filings,  tfot  is,  an 
(Sflate  in  ^ofieulon,  DcfcenDcD  from  KATHARINE  to  fier  mv>,  of  fier  €^ 
flatc  €atl,  anD  to  tfiat  mttft  be  joincb  a  night  of  tfie  ancient  ^ntaif. 

^om  touching  tfie  forfeiture  of  HanDS  in  €ail  befo:e  tfie  Statute  of  ;;  H. 
8.  fcilicet,  upon  tfie  Statute  of  29  H.  8.  0?  %i  H.  8.    S  «»J  of  €>pinion  ingc^  Ant.  131. 
ncral,  tfiat  tfie  HanD  of  tenant  in  €ail  ougfit  to  come  to  tfie  Bing  in  on  2  And -3+- 
airtainDcc  of  ^reafon,  upon  tfie  ©catfi  of  the  $crfou  attaintcD  toitljout  €»f* 
fice,  fo  as  tfie  ^eir  in  €ail  ffiall  not  infierit,  nottoitfiffanDing  tfie  Opinion 
of  Doughtie's  Cafe,  tfiat  tfie  HanD  in  €ail  fliall  DcfcenD,  nottoitfiftanDing  tfie  ,  Co.  ;o.b.  Dy.ny- 
5EttainDcr,  'till  tfie  Statute  of  ;;  H.  8.  becaufe  the  23looD  is  not  co?rupteD  J'lo-38i-b'  lCo-4l- 
bp  tlje  SEttainDer.    £>a  %  fiolD  tfiat  (Opinion  tfiat  iS  collcD  a  CWolutian,  to  rio/j^b."1  '*' 
be  but  a  Scatter  of  ©ifcoucfe,  anD  no  $oint  of  3(ttbgmcnt,  0?  pertinent  to 
tfie  3[uDtfment  of  tfiat  Cafe,  anD  to  be  erroneous,    fo?  iti£  ^laiu,  tfiat  €e* 
irnnt  in  ^Tail  roitfi  iieberfion  in  tfie  Croton,  if  fie  be  attainted,  fiis  2Sloob  is 
co?riipteD,  anD  fitjS  <£ftate  €ail  ccafetfi  upon  fits  3£r atfi,  anD  the  SonD  rtbctJ  pi»  w» 

Y  y  tctfi 
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tab  to  m  f$|«g  in  3J>cnjfuion.    SSns  r&at  id'  t|;e  ■g.'uBgmcn:  of  Auxin's  £aft 

i  8c  2  Ph  &  M.Plovvden,  Waifingham  ?6o.    tDfjich  |l?ilf  i'a  fnr   fi£   £0  aboio   a 

by.io7.b..iy.a.       Scaie  mafce  op  Scnant.  in  Sail,  though  fje  kfl  $&&[?,  toSic^  Si  miiltconfcfc, 

Yei.  ij-o.  Anr.  3:+.      ^^  a,,  |nir?j  Strain,  anD  fo  tuasS  &K  Nicholas  Carew's  (ffafjc  tttlcB,  16  Eiiz.  Dyer 

t7RoiLd959?r'd6m'  3ia;  tDfjcrc  Wrav,  Dyer  anD  Sanders  gibe  Opinion  upon  an  S&arD,  rijat  tlje 

gjntaii  in  fncli  Cafe  ijjj  <C^tijicr,  av.o  t$z  i^is  bjfa&lco  ;   fo;,  l)c  &  an  $<&& 

bur  no  tjesr.  . 

•Shcrefejc  tbt3'  3&ofi£ion  ig  not  true  tjfneraiip,  tunc  ittrainocr  ot  Si'cafon- 
Bori/not  fo:rnpf  in  i&fasls,  but  tijat  tljfp  ffiali  o'cfcraD  'rill  ®S,tc  found. 

53ut  iiotD  it  10  true,  Shot  terjerc  Senant  in  Sail,  r(jc  f5cber«top  to  a  &$$* 
icct  lit  atfnintcD  of  Cpeofotf,  there  i?  no  Coemption  of  2MeoD,  fog  f §cn  Ujzte 
niuft&c  a  Ccffcr  ef  ££]e  <£tiare  Sail,  tofjiclj  tee'ula  fetojh  rrpicfln  eontrarp  to 
f Sjc  &ratute  tabici!  gibes*  f&e  £fralc  to  the  wing,  to&crc as  Dp  the  CeflYr  it 
fi)onlD  accrue  to  Dim  in  the  itcbcrlion. 

*>o  tftcrc  i3  a  Coirnution  oj  no  corruption,  fo?  fcbrral  itcaion^  m  fcbe* 
ral  CafrS  upon  the  frlf  fame  i@igfti  of  forfeiture  •  &  tncrc  i«s  no  C3to:D  in 
rfjc  granite  of  26  H.  8.  of  Cojruption  of  23IocD  in  dr'vscr  Cafe.  JR  pou  igh 
me  then,  &p  tafjat  ilule  tijc  giib-jc^i  guiDcD  t&emfclucji  in  $!£  Dibcrfc  <£rpo? 
fiiioii  of  the  fclf  fame  3Do?b  anD  Sentence  ? 

3(  anfmer,  it  teas  op  rgat  Si&ertp  ano  3Sut&o?Hp  tgat  !Ju&ge<<y  babe  obec 
SLobW,  cfpccinllp  otore  Statute  fiafctf,  according  to  Ucafoii  ana  fcrft  Contact 
nieuce,  to  moulD  tbcm  to  the  true  if  anD  bc&  Hfe,  anD  fo  to  gfte  the  Sting  ^HS 
SfntatI,  tancre  gimfclf  is  in  fietoeraon,  to  tn%  5cft  ^itiUaiuagr,  fjp  toap  of 
<ertiuguiff)ins  anD  Ccffcr ,-  ana  toljerc  l)e  i^  not  in  ileberOon,  to  gibe  {jim  tfte 
'Sail  6p  onr  Que  eftace^  anD  Oof |  Dp  ttjc  fame  too?D  of  f  otfeituze,  to&ereof  '% 
mahe  t!j!0  Conicqiicnt^  t&nt  as  ttjofc  3iuDjjc$  Da  erpounD  tije  Sato  to  tfje 
uefl  foi  t&c  Ring  in  tjjat  €afe,  mitfjout  anu  ifelp  of  3©o?Ds?,fo  toe  map  feUtfj 
mo?e  ficafon  SuDgc,  that  t&itf  3taU)  of  26  H.  8.  anD  ;t  H.  8.  tftat  moftejs 
Sntail^  forfeitable  fo:  €rrafoi«f3  qjS  iFcesfimpIciS,  tfiat  in  Bot6  <£ate0,  upon 
t&c  ©eatlj  of  tlic  (DffcnDer,  tije  ^cic  ffjoulD  be  Dinnf)cnteD,  anD  tfte  Uing 
d)al(  fjo\je  t&c  ilanDimmcDiatelp,  tljougfj  in  botft  Cafctf,  of  fee=CmpIc§i  ana 
€ail,  tfje  (©(TcnDcr  fjimfcif  ftjoulD  reccine  it  During  Ijlsf  life,  ficcauft  f  ree^ 
IlolD^  are  not  retnobcD  luitJjottt  fome  €cremonp  of  %a\X,   a?  ©rScf,  €ntrp3 

Crccnrion  upon  ^BuDginrnt,  °-  r&E  life*?- 

^InD  o&ferije,  tfjat  abctir  tlji>  €imc  tije  <Sflatc^  €ail  txtcrc  Dp  tlje  ^atute- 
of  33  H.  8.  maDe  plainlp  liable  to  tfie  frinr^  of  Scnant^  m  Soil,  a$  $te> 
fimpicisf ;  anD  fo  by  tfie  Statute  of  26  H.  8.  t'fje  Scnant  in  Cail  ig  maDc  alfa 
to  forfeit  tlje  to&ofc  €ffate  bp  Sreafon,  as*  Scnanr  in  fee.  1£nD  fog  mo?c 
Clcorncf^  of  leaning,  tfiep  onlp  fafce  the  i3igf)t^  of  ^tranger^3  anD  creluDe 
tfte  J^cir^  as  gft$Vte&  cPen  asi  tfje  Statute  of  5fi"c  Doc?' ;  fo  a$  op  t^e  true 
Scrolling  of  26  H.  8.  neitljci'  2anD  no?  fligfit  in  tfji?  <£afe  ftottlD  accrue  to 
tlje  i^cir,  but  botlj  to  tge  Jiing :  3lnD  bp  Confeciuence  tijere  ftjoulD  Be  no  &c* 
mitrcr  to  tfte  I?eir3  in  inborn  ncto  ^offeffion  anD  olD  Sight  muff  meet  to  mafec 
a  Hemitter. 

3CnD  S  reafon  thi£  upon  the  Statute  of  26  H.  8.  tbat  gttocsf  tfie  forfeiture 
of  Sails? ;  t!)at  if  r|jc  Statute  of  Weftm.  after  the  ^urbieto,  ttjat  Cenant  of 
£ ec^fimplc  conditional  fbouID  fjabe  no  ^otoer  to  alien,  ftouID  habc  fu6join» 
cD  a  33>?obifo,  tfjat  if  thep  DiD  commit  Sreafon,  thep  ffioulD  habe  fogfeitca  ajS 
tl)ty  ffiouID  babe  Done  befojc  tfie  Statute.  $ottUithfionDing  %  |olD  tfjen, 
t§ata$  to  tlje  forfeiture  of  Sreafon,  it  ^oulD  habc  remaineD  fubjea;  to  all 
3§urjjorc$r,  a0  befojc  tfii^  Statute,  as?  incll  to  forfeiture  of  <eiiafe,  as?  to 
corruption  of  15loo&. 

lioto  a0  tfjat  Claufe  fjaD  not  fuffereD  the  Cafe  to  come  toitftin  tlje  Statute 
of  Weftm.  fo  tfti£  Statute  of  26  H.  8.  tafteS  it  out  of  the  Sato  again,  Dp  tl)c 
Contrarp  Sl^ean?  of  that  bJljcrcbp  it  toa£  brought  i»  ;  *&at  *$>  l^at  tobereoisf 
the  Sab)  DiD  aifable  fjim,  ttnDer  the  i$o?D  of  acftratnt  of  animation  to  Deau 
it0  3ffltie,  ana  pet  Dotfi  not  gibe  him  $otaet  to  corrupt  the  T5lcoD,  not  fog 
nnp  Care  of  nim,  or  cf  t\is  23looD  5  but  beeaufe  that  baD  tDt:cught  c^pjrflp 
ogainff  the  £nD  of  the  SobJ,  ag  i$  faiD  before.  Mt 
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Stnd  tfte  ileafon  nfcd  in  Doughtie's  Cafe  is?  of  no  33>alue;  fo?  it  ig  not  tfte 
Cb?ruptioii  of  ISIood,  tftat  dot§j  b?ing  tfte  Sand  fa  tfte  Sing,  Co:  then  i"trfti'  5£0-'?"*i 
tution  of  25iCO&  mould  tcfloje  ifyt  Sand  to  tfte  pcrlon  attainted,   and  fti£  ' 
i|?eiv£,  Uifjicft  it  t3or|j  not  tftougft"  it  be  &p  parliament,  ag  appears  Bp  aU 
lye  %ag  of  Hcffirution  in  23!ood  only,  and  in  t&c  brrp  Cafe  bp  t |jg  £5efnru- 
tion  of  23fooD  to  Ralph  Bigod  bp  parliament. 

3&ll'o  tfte  Sana  i£  forfeited  Bp  Attainder  ipfo  facto,  fo  tftat  tfte  So?d  map 
enter  Bn  f  o?cc  of  tfte  forfeiture,  Mjicft  citocief  tfte  Sitlc  agatii.il  ftiui  fo?  tfte 
tU&ols  igliatt%  fo  tftat  tlje  ipeir  is  indolbcd  in  ftim,  and  tfte  <Dfic.cnt  intercept 
ted  anb  p2cbcnted  bp  tfte  Jjtatc  gibrn  atuap  Bp  tfte  forfeiture,  not  Bp  tfte 
Corruption  of  "Blood. 

jjput  note  to  tfte  $oint,  mfticft  SI  nialietftctrjtrd  in  tjjttf  Caff.  SEdmit  tftat  ,  p0int. 
on  (Office  Uterc  fo  trquifite  in  t|i£  Cafe,  rljat  Batft  Sand  anb  ilisjbt  ftjculo 
brfccnb  to  tfte  ©ci*  fo?  inant  of  it,  ag  ig  tfte  Opinion  in  Doughue's  Cafe,  anb 
fotao2k  a  Remittee  in  ftim  fo?  tfte  Cimc;  pet  31  am  of  (Opinion  clrorlp, 
tftat  tl)ig  Remitter  Wag  but  rcmpo?arp,  'till  (Office  found,  anD  tftat  toftm 
(Office  mag  faunb,  both  J>toec,  ^oflcifion  nnOiSigftt,  beftrb  in  tfte  Proton  bp 
foj«of  tfte  Statute  of  26  H.  8.  anb  of  tfte  Attainder  acco?Qsng  to  tfte  £>tatc 
anb  fiigftt tftat  the  $erfon  attainted  ftad  in  it  at  tfte  ®ime  of  &t£  ^jttain? 
dcr.  ,3iind  tljig  is  jttjt,  Botft  fo?  t|)c  Sing  anD  tfte  Subject,  that  fince  rise 
Sing's?  Citlc  Wag  jufi  anb  true,  anb  ougfttBp  ftis?  Officers  to  ftabe  Been  p?b* 
mobed  anb  found  w  due  3Timc,  luftitft  if  it  fia&  Bent  dear  fo?  Sim  againft 
the  l$ziv,  ag  ig  confeff,  it  ig  no  firnfon  tftat  tfte  Negligence  of  pg-®§?e'v$j 
nab  perhaps  tfjeir  (STompact  anb  Combination  ttntf?  tfic  aDberfe  |Dartp,  u)ou!b 
defeat  t|je  fling.  Vigilantibus  &  non  dormientibus  jura  fubveniunr,  ig  a  llulc 
fo?  tfjc  ^-ubjert ;  But'nullum  tempus  occurric  Regi,  ig  tile  Siing'^  jplca,  e.recpt 
it' Be  in  fome  €riflr,  ag  itfurpation,  all  ©cat&  u$$n  t}ig  SapCr,  p?  tyc  like.  Ant.  15:,  i<r<f,  j4* 
3Snb  put  trjc  Cafe  tbat  t(je  Statute  of  26  H.  8.  bad  faid,  tfiat  if  a  tenant 
in  ^ail  of  Eand^  be  attainted  of  €reafon5  t&cn  upon  Office  found,  t$c  Siintr 
iball  tjabc  tlje  Sand  ;  Inould  anp  fll^an  babe  doubted,  But  t&atrBo'  zfyc  %tim\^ 
dec  fjad  not  giben  tlje  land  p?efentlp,  But  tljat  it  mujl  rjabc  de feended  to  tbe 
ipeit  'till  <®mcc  J  Set  upon  (Office  found,  tfjc  SUing  fbonld  fjauc  taBeu  t§c 
Sand  from  bim;  and  ttiig  Cafe  in  CJueflion  ig  in  €ffect  tlje  famc^  anb  in 
tftcbetp  ^Otnt,  tt)C  Cafe  3  E.  4.2?.  Of  tlje  <£atl  Of  Northumberland's,  cited  in 
Nichols's,  Cafe  489.  ig  tfyug  :  5E  a&an  r»i(fcifesf  tfjc  Mhxtfg  €cnant,  anb  t\)t 
^iflciro?  ig  attainted  of  jfelonn,  and  bcfo?e  Office  tbe  ©iffcifee  enferctf)  upon 
ilye  Sand  (ag  be  map)  notn  clcarlp  tlje  ©ifleifee  i^  remitted.  <ST0en  tfjc  #f? 
fice  isi  found  fo?  tfte  iling.  9[t  i^f  agreed  in  tlje  TBocn,  and  nottt  on  Botfji 
c&ide^,  tftat  tbe  Remitter  ig  defeated,  and  tljat  tlje  ^offctTson  and  Sand  ig 
giben  to  tlje  fling,  ag  it  tbajS  in  tfjc  perron  attainted,  and  tlje  fligfit  remain^ 
to  tbe  ©ifTeifee  to  Be  ptirfued  and  reeobered  ogainfl  tl}c  Sing,  and  fo  eberp 
sa^an  tjatf)  bis?  51>ue,  and  no  3!y?ong  done  citber  to  tftx  Sing  c?  to  tlic  ^ub* 
jeet,  fo?  tlje  Sing'^  (title  Wag  to  trje  Sanb  by  tlje  attainder,  not  Bp  tlje  «®f*  Anf.1IOi 
fice,  tobicU  did  but  Snb  tfjc  'Citle,  not  gibe  it,  and  that  Wag  l)ig  ©nc  ,■  and 
tile  ©ifteifce'^  ©uc  Wag  tlje  iliQfyt  tbat  remained  to  fttni,  notfomfilianbing 
tfte  ©ifTeifin,  and  tfte  Attainder,  and  tlje  (Office.  2fiud  it  id  ogainli  iScafoii, 
tljatfince  tbe  <®ftce  Wag  debifed  bp  Sain  fo?  an  3Eutf)cuticaI  flffiean;^,  to  &?ing 
tlje  Sing  to  Sand  Bp  folcmn  Scatter  of  i?eco?d,  fuitable  to  l)ig  0egolitp, 
.and  fo?  tfte  ,s>afctp  of  tfte  Subject,  trjat  ftc  fbauld  not  enter  0?  fcife  tfte 
Sandsf  of  tfte  S>nbieOi  upon  £Livmifc£,  Kfitftout  Scatter  of  ilreo?d,  tftat  tyt«« 
iftould  Be  fo  bound  to  €ime£,  tftnt  if  be  uecp  not  fjiiS  ^'nfiantjGf,  ftc  lljould 
lofe  Ejijaf  Sand  fo?  cber.  3£nd  tfte  Cafe  of  %  E.  4.  ig  mucft  nronger  tftan  tfti^ 
Cafe  in  Chicjlion  ;  fo:  tftcrc  tfte  ^>iffeifo2  migftt  fo?feit  tfte  Sand  ( fo?  it  ma£ 
\y\g)  But  tfte  iitigftt  bia^  not  ftifif,  But  tfte  ©iffeifec%  Wfyetzag  in  tfte  p?inci^ 
pal  Cafe,  Francis  Bigod  ftatft  fiotft  $c|]einon  and  iligftt,  0^  ftatft  Been  p?o? 
ned,  and  fo  foifeited  botft  to  tfte  Sing. 

aind  tftiiS?  Cafe  Wag  ftcretofo?e  B?ougftt  to  ConfuTtation  of  all  tfte  SUtdsctf,  uCo.* 
U  Eliz.  Mt  Edward  Cook  made  tfte  Cutrp  in  Siting,  tofticft  ig  crtant, 
b\it  tnitftout  tfte  ^articiS  $ameg;  tfte  Copied  tofteVeof  ftobe  been  fecn  Bp  uflf 
all ;  inftcr'cin  tfte  Cafe  Being  put  (ag  ftatft  Been  faib)  toitftout  ^amc<?,  tfte 
(Siifftson  'mag  made,  toftctfter  <auccn  Elizabeth,  0?  tfte  ff)cir  fftould  ftabe  tfte 
Sand.  25nd  t?j?ce  great  (Objection^  lucre  made  againti  tfjc  CJucen,  tftat  noln 
arc. 

f  ittt,  tftat  ftcre  tfte  old  Migftt  could  not  Be  fo?fcitaBIc  to  tfte  CroUm  bp  tfte 
Statute  of  26  H.  8,  ag  Wa$  refclbed  in  tfte  S^arqucf^'iSf  Cafe. 
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Jbreonblp,  ttyat  tijc  $erfon  attainted  lja?>  nor  t|jat*5igf3t  by  Kcafenof  |}t£ 
f  coffmciir,  ant)  rfjrrcfojc  eotilb  not  forfeit  it. 

<3$jiEDlp,  tfjat  tlje  Beit  roa£  remitted  bp  tfjc  ©:fccnt  of  tlje  Sand,  anb  tlje 
antic nr  fiigljt  meeting  together  in  ftim,  anD  tge  2?aols  of  Plowden,  Nichols's 
Cafe  489.  a.  cited,  tftat  if  toe  3Difforirimuc  eonbcp  to  tlje  &ing,  and  Be  stain 
it  to  the  ©ifcautinuor.  fo?  2ifr,  the  ScniainDer  to  the  3'ffuc  in  "Sail,  r&at 
iahrn  it  cornet!)  to  Bini  lie  fhall  6c  remitted,  and  tp  Xting'£  €ftatc  nboibeb. 
23itt  tlje  3:nbgc£  una  voce  rcfolbcb,  tfjat  Becaufe  fjere  \sa0  an  actual  <©|iate 
in  Cail  in  the  gpetfou  attainted  at  tfjc  Zmt  of  hitf  SCttainbcr,  that  that  <£* 
ftate  toa£  plainly  forfeited  bp  the  Statute  of  26  H.  8. 

Ii5cj:t,  tijac  tSic  ftight£  of  bitti  and  his?  l$tu0  bad  Been  Bound  Bp  that 
Sam,  if  tfjerc  bab  Been  no  Robing,  ana  there  toatf  no  falsing  fo?  them,  Be* 
caufe  then  tocrc  excluded  crpscfip,  ana  therefore  tbep  ate  Bound  Bp  the  2Sobp 
of  the  Set.  £0  tt)crc  is?  a  ©ibevfitp  Bctmccn  a  nahcb  Sight  of  Action  alone, 
anbtttfjtn  an  aEfrate  of  inheritance  isf  ronplcb  mith  fucft  a  foigfyt,  rohich,  Bp 
the  f  otfeiture  of  the  <£fiate  in  $ofletnon,  i£  barrcb  Bp  the  faib  Sflct,  anb  €jr> 
clufionof  tfjc  Waning. 

2Hnb  lamp,  ta&cn  tbi£  appears'  Bp  Office,  then  the  gjjTue  in  €ail  i0  Bar? 
rcb  nottaiti)fianDing  tlje  Remitter;  anD  therefore  it  biffertf  from  the  Cafe 
out'  of  Plowden  of  Remitter ;  fo?  ttjere  tge  ancient  ^Sigljt  in  €ail  mag  not 

Upon  this?  Cafe  the  23ifbop  Of  Lincoln  Hojb  deeper,  anb  t&c  2o?b  Lea  Ho?d 
€rcarucer  tjabing  hearb  all  the  SUrgumcntg,  gatoe  Segment  £0?  tlje  Sting 
anb  tlje  2Lo?o  Sheffield,  tfjat  tBje  fonncr  -Jiubgment  gibcu  in  tlje  (Exchequer 
ujoulb  Be  reberfeb. 

(  41  j  )  The  Earl  of  Ormond's  Cafe. 

T$e  <J2arI  of  Ormond  deceafeb,  late  father  to  the  3lo?b  Dingwall's  Sabp  ; 
Being  Ccnant  in  €ail  of  oiberU  Sl^anocjs  anb  2ano£  in  Ireland,  &c. 
IS?  "itoVrf  "''  bi&  fuffee  a  Common  ftetobetp,  toljiclj  tuag  to  tlje  tlfe  of  iji^  laft  3©ill, 
anb  aftcimaro^  Bp  3B?itins  unber  fjisS  ^anb  ana  £eal,  bib  beclatc,  tijat 
fii^  ^Intent  anb  a?canins  tUcn  taaS,  tljat  tlje  faib  ilecoberojsf,  anb  tfien; 
®eizg  Ifioulb  ftanb  feifeb  of  tije  faib  ffl^anojjf  anb  Eaiibs?,  to  t&e  We  of  ijim? 
felf  anb  tlje  ^cir^  Sti?alc<s  of  Iji^  ©obp,  tfjc  fteinatndrr  to  tfte  Sfc  of  tt$e 
Sabp  Elizabeth  bi$  ©augljt^  («0^  tlje  2abp  Dingwall)  anb  to  tlje  %eiv0  of 
fter  25obp,  tlje  J«emainbcc  to  tge  JSigljt  ^eirjsf  of  tlje  faib  <£arJ.  ^!nb  after 
all  %hi$  tne  faib  €atl  anb  Ijisi  ftecooerojS  bib  mafec  a  feoffment  unto  tlj?ce 
^erfoiiiS,  f  c.  anb  tgctr  ^eicji,  anb  limiteb  neto  nte03  tiao  of  roljicfj  feof? 
fees  Dab  Notice  of  tge  faib  fo?mct  Wt0,  anb  tlje  tpirb  fiab  not  Notice  tljcte? 
Of:  Quid  Juris? 

€lje  cafe  confifatl)  upon  ttoo  #?tncipal  <©uefiionsf. 

€fie  StK  OSuetlion,  mftetljec  tfte  We0  limiteb  Bp  tfjc  faib  Uniting  unber 
Iz^cThiff'z    W  Spanb  anb  £eal>  anb  roljereBp  tlje  HfeS  in  J5emainbcr  in  €ail  Be  limiteb 
to  tlje  faib  labp,  Be  rebocaBle  0?  no  ? 

3ro^  if  tljcp  Be  rebocaBle  at  toe  J^ill  of  tpe  faib  €arl,  tljen  fie  fiatlj  Cnce 
mabe  a  iSebocation  de  Fado,  Bp  limiting  otger  Hfeg,  anb  fo  tlje  <eaate  o£ 
the  faib  Habp  betermineb  ;  But  if  tftep  Be  not  retoocaBle,  ttjen  an  €ffate  in 
Uk  in  €atl,  Being  fireb  in  tlje  faib  Sabp,  tlje  Cafe  Bp  toap  of  3Hbmittance 
anb  ^uppofition  tuill  Be  further  tljujsf. 

Ceftuy  que  ufe  in  €ail  to  Dim,  anb  to  tfje  i^eir^  Sl^ale^  of  hi0  TSobp,  t$t 
25emainber  in  €ail  to  bi0  ®augf)tcr3  tDc  ftcmainDcr  in  jrce  to  tlje  Ufe  of 
the  ftigijt  ^eicjsf  Of  tlje  firfl  Cuftuy  que  ufe;  tfjc  faib  fitfl  Ceftuy  que  ufe,  anb 
tlje  J5ecobero?0,  bo  mafee  a  i:eoftment  in  fee  oticr  unto  tfj?ee  ^erfon^  anb 
tljeir  ^eic^,  anb  limit  neto  Ufe*?  •  ttoo  of  tfiefe  f  coffee^  Babing  Notice,  anb 
tlje  tljirD  Ijabing  no  $otsce  of  tbe  firft  &fe8,  anb  tfjc  Hrfl  Ceftuy  que  ufe  af? 
*  tertnarbiS  biess :  J^ljcreupon  tfje  feconb  <&utftiai\  10. 

.  oueftion  tBBnt  Hemcbp  tlje  faib  Ceftuy  que  ufe  in  JicmainDcr  in  €ail  (tdljiclj  i^  tnc 

Stabp  Dingwall)  fiatlj  to  rebibc  Bet  faib  Ufe,  anb  to  rtfio?c  bcr  to  tfic  fame. 
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t&fyi0  Cafe  isjas  referred  6p  the  Siing  to  rt?e  ttoe  Chief  Suffices,  Montague,, 
nip  Feif,  and  Suffice  Poddrige,  and  fiji^f  firpojt  of  it,  made  ftp  u£  a!!  to  the 
Uwg. 

3llS  concerning  the  firfi  <©ucfrion,  it  is  thought  5p  otic  of  the  fudges  (fc. 
Montague)  that  the  $emainder  in  €ail,  in  Ufe  limited  bp  rljc  faid  Anting 
tot&eiladp  Dingwallj  cannot  be  tenoned  03  eljangeD  bp  tlje  faia  Carl  and 
the  Sccodetois.    Cljc  iHrafonS. 

firft,  tijat  although  the  fteff  HfeS  upon  the  Secobetp  tsiete  to  the  We  of  g 

the  fait  ©a ill  of  tlje  faro  €atf,  aud  fo  to  the  life  of  the  fold  Carl  and  t)i0 
^eje^,  until  ftf  fhould  erp2ffS  §i0  3®ill  and  intention  concerning  the  fame; 
yet  tttlntt  ft?  bad  erpjeffed  bis  intent  and  gleaning  once  dp  Suiting,,  fealed 
and  fubferibed  dp  him,  and  fa  once  notified  and  pnbliffeco  the  fame,  and 
tbjercbp  giben  an  Sntetefi  unto  a  third  jetton  op  2fi.ee  executed,  h*  can  no 
ittoje  recall  the  fame,  a£  he  might  babe  done  if  thje  (ante  limitation  had 
keen  bp  a  laft  mi\t3  tuhich  iS  frill  fubject  to  Change, 

Che  limitation  of  itfes  b^  this  Uniting,  tb&tteft*  tb*  Stadp  ctainicth,,         ?• 
froth  not  relp  upon  the  former  lifts  of  the  Jiccobcrp,  no?  doth  relate  tfjercs 
unto,  bnt  fenneth  rather  to  be  deduced  out  of  tfje  free  ^ifpofttion  of  the 
faid  Carl,  bp  map  of.  (Donatio^  and  Ctfft  fettleds  and  npt  bp  map  of  bis  Dy.^.b.  ju„f,, 
©ifpofirion  changeable. 

3ft  iS  conceibed  bp  the  other  tmo  Sludges,  that  the  faio  *SfcS  limited,  02 
the  faid  Uniting,  mere  rebocable  at  the  uMU  and  f&lcafure  of  the  faid  Cart 
#t  all  CimcS,  and  from  Cime  to  €ime.    Che  i&eafonS. 

f  irff,  tO0ctt  a  conbepance  is  made  to  the  We  of  the  laf?  IBil!  of  fitm  that  s; 

ttumetbtbe  faid  Conbepance,  the  feoffceS>  0?  ffiecobero?S  in  Ufe,  in  fucfj  a  eco.  13.  a.  icr. 
Cafe,  0ahd  feifed  in  the  mean  Cimr  to  the  Ufe  of  him  that  mafcetb  the  Con*  1%  ^^ut  c£' 
bepance  and  hi£  tyzivfi,  until  limitation  be  made  of  his  3BilI  and  yeaning  i.z?i.^ 
joncetning  the  fame. 

&ut  nebertbeiers,  mhsnfoeber  be  ffiall  mahe  anpfueh  particular  ILimita-  M-ih*> 
tion,  03  vpifpofition  of  the  faid  We$>  mljether  it  be  bp  a  Iafl  cenill,  0?  others 
taife  bp  ©eed  o?  JDjiting,  a$  long  as  he  appointeth  that  the  Secoberojs, 
iahich  toere  charged  ftiitb  the  firft  Wc0,  fijall  (land  feifed  to  other  We$,  and 
buildctij  his  nem  limitation  of  HfeS  upon  that  former  foundation  (being  in 
this  €afe  the  0ecobcrp)  and  as  an  €rplanationof  his  intention  erpjelfeth; 
Sfes,  as  in  this  Cafe  he  did  bp  the  faid  Uniting,  the  faid  HfcS  are  altoapS 
rebocable,  becaufe  thep  are  grounded  upon  the  firft  ^flfurance,  namelp  tljg 
aliecoberp,  mhtch  bias  to  the  life  of  his  Ml,  tobirn  \$  almaps  fubictt  to 


^»econdlp,  the  JSecoberoiS  in  this  Cafe  mere  feifed  to  the  Ufe  of  hiS  Iaff  *.         , 

3&M,  tohich  iS  not  to  be  unOerfrpod  a  Ceftamcnt  onlp,   but  to  be  extended  ^t'fi'ufe  & 
unto  anp  other  boltintarp  5©ifpoution  02  «©;atuitp  robatfoeber,  and  the  ^feS  teftamem/ar.^ 
limited  to  the  faid  Sladp  do  not  contradict  the  firff  limitation,  (viz.)  to  the  D^  ^  *ty 
me  of  his  3©ill,  0?  fir  the  fame,  but  rather  fiand  as  an  CrpoCtion,  h^bj 
his  leaning  in  particular  Kjouiio  be  foj  the  €ime,  and  pet  neberthelefS  (till 
fubjrtt  to  the  Change  and  Alteration  of  his  WilU  and  that  i$  agreeable  to 
former  fiefolutions  in  25oohs  in  iilie  CafeS,  and  alfo  ogrec;h  bJith  oil  the 
fubfequent  3Iltts  of  the  faid  Carl. 

31s  concecnina  the  fecond  <aueflion,  the  faid  tmo  SfubgeS  do  agree  in  this? 

Chat  upon  the  nem  HfeS  declared  upon  the  laft  feoffment  bp  the  ficcobc* 
rojs,  anb  the  Carl  being  Ceftuy  que  ufe,  thenetp  fcoifecs  cannot  be  feifed  but 
to  the  nem  'W*#*  13ut  ^ct  the  ttoo  f  eoffpeS,  that  had  Notice  of  the  firft  afef 
are  bound  to  mafce  fiecompence  fo2  the  bJ2ong£ul  Change  of  the  old  HCe  5  and 
becaufe  that  turns  to  the  benefit  of  the  faid  Carl,  his  Clfate  map  bJtll  be 
made  aajftoerable  fo?  it.  Tgut  fo?  tt>  otfjer  third  |0att,  tph.tcn  iS  in  the  tftjr$ 
feoffee  that  had  no  $etice,  there  is  no  fiemebp  at  all. 

Che  HSrafon  upon  tljis  latter  <8ncftion  is  this. 

23ccaufe  the  faio  Carl  moS  Ceftuy  que  ufe  in  Cail  to  him,  and  to  the  $t ir^ 
H^ale0  of  his  25odp,  and  had  the  Ufe  of  the  HJemaiubcr  in  f  eesffmple,  he 
and  his  faid  ftecobero2S  had  lamful  ^otuer  to  alter  and  change  biS  faid  We 
in  po(fcfnon,  Bnring  the  life  of  the  faid  Carl,  and  the  f  re  Jimple  abfolutclp 
without  H^ejubice  of  anp,  ond  feeing  that  the  faid  Ceftuy  que  ufe,  anb  bt^J 
ficepbero^j  tybich  are  the  ^mntt0  of  the  faid  ftand  in  Sato,  habc  difpefed 
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of  tfje  fame  Bpf eoffincnr,  anb  Babe  beclarcb  neto  8fe£  upon  tf)e  fame  feoff? 
ment,  tfjere  i$  no  JSenieop  to  rebibe  tge  8fe  of  ttje  faib  £abp  op  Courfe  of 
Sato,  tofjicli  muff  Be  op  fte^entrp  of  tfte  iSecobcro?^  tof)ic&  tfjep  cannot  mafce 
in  tfijg  €aie  contrarp  to  tljeir  obJn  feoffment?  23ut  pet,  foj  that  a  OTrona; 
%S  bone  tljere&p  to  tfje  faib  2tabpT  tftep  are  bounb  to  mafte  to  Ber,  in  oEquttp 
anb  Confcience,  a  full  0ecampc»ee  fo?  tfjc  fame,  tofiict)  map  SbcII  be  D?amn 
anb  Bab  (a$  tyi?  Cafe  nom  ftanbetij)  out  of  t|je  faio  ^arl'^  annate,  Becaufe 
rtturnetB  toBMSflbbantage,  a0  Batfj  Been  afo?cfaia. 

$ote,  t&e  Sling;  in  fii£  Sttfarb  (fo?  tfte  <ead£  of  Ormond  anb  Defmond 
tome  Bounb  in  one  i^uno^cb  €&oul'anD  #ounbg  apiece,  to  ffanb  to  tfje  ffinp/g 
Sfiinarb)  reciteb  tbi$  ©iffaxnce  of  <©pinion,anb  tfyat  upon  it  fjc  inauireb  rfte 
Opinion  of  Tome  otjjcc  SJufticeg  (of  tflfticft  Hutton  Uis$  one;  tofjo  agrceb  toit& 
Montague.  TBut  tne  €arl  of  Ormond  fene&t  not  of  it3  neitfier  toerc  big  lear^ 
neb  Counfel  Bearb  to  fpeaft  Before  tftem,  a#  tftep  bib  before  tfte  nrjl  t6?cf, 
3Cnb  ttje  muQ  in  (}i^  3fltoarb3  amongff  ottyt  €Btng0,  gabe  to  tlje  aiabp  tft>? 
g^ano^  (fib*  JS£ano?0  Being  controbemb  upon  J&te  $eint)  fo|  Bee  part* 
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Statement  of  r^itjs, 

^  3tment>mcnr, 

See  <  tl^irg. 
I  Scire  Facias. 

Formedon  in  Defcender  brought  by  Baron 
and  Feme    muft   conclude  to  the  Feme 
only,  or  elfe  it  fliall  Abate,  otherwife 
it  is,  in  a  Cejfavit,  Efcheat.  Conjimili  cafu, 
or  Aftion  of  Walle,    brought   by  B.   and  Feme, 

Page  i 
%.  A  Formedon  in  Reverter,  by  B.  and  Feme,  may 
Conclude,  and  lay  the  Right,  either  in  the  Feme  a- 
lone,  or  in  the  B.  and  Feme,   and  fliall  not  abate 
therefore,  I,  2 

Where  the  Writ  fliall  not  Abate,    for  Variance 
from  the  Regifter,  fo  as  it  is  equivalent,     1,  51,  52 
4.  Where  the  Writ  mall  not  Abate,  though  defective 
in  Subftance,  becaufe  warranted  by  late  Prefidents, 

84 
.  If  two  Defendants  plead   feveral  Picas  in  Abate- 
ment, and  Iffue  be  joined  upon  one  Plea,  and  a  De- 
murrer upon  the  other,   if  the  IfTue  be  found  a- 
gainft  the  Plaintiff,   the  Writ  mail  Abate  againft 
both  the   Defendants,  without  examining  the  De- 
murrer, 250 
.  If  a  Qu.  Impedit  be  purchafed  againft  two,  depend- 
ing a   Former  Qu.   Impedit  againft   one  of  them, 
though  the   Plaintiff  declare   upon  a  new   Diftur- 
bance  yet  the  Writ  fliall  Abate,for  the  Effeft  of  the 
Suit  is  ftill  for  the   fame  thing,    the  Prefentation, 
and  there  are  ftill  two  Writs  depending  againft  one 
Man,                                                                  137,  158 
.  But  the  Plaintiff  may  have  as  many  Qu.  Impedit, 
as  he  will,  againft  feveral  Perfons,  138 
.  An  Aflife    of  Darrein     Prefentment    purchafed, 
depending  a  Qii.  Impedit  of  the  faid  Avoidance  fhall 


3 


5 


Abate, 
Every 


Writ   Abates, 


Plaintiff's  own  fhewing, 


where 
that 
Aftion, 
10  The  whole  Writ  fliall    Abate, 
of  the   Plaintiff's    own 
Caufe  of  Action  for  Part, 


fhewing, 


184 

appears  of  the 
had  no  Caufe  of 
199,  217,  245 
where  it  appears 
that  he  had  no 

279 


11.  Qu.  Impedit  abates,  if  it  appear  by  the  Plaintiff's 
own  fhewing,  that  the  Church  is  full  of  his  Pre- 
fentation, Page  15,  194 

12.  If  the  Declaration  affign  Wafte  in  a  Town  not 
mentioned  in  the  Original  Writ,  the  Writ  o£ 
Wafte  abates,  38 

13.  Where  the  Variance  of  the  Declaration  from  the 
Obligation  fliall  abate  the  Action  of  Debt,  and 
where  not,  18,  19,  20,  116 

14.  A  Writ  brought  againft  Baron  and  Feme  abates 
by   Death   of  the    Feme,    though   after    Verdift, 

129 

15.  Where  the  Parties  own  Confeflion,  or  Admit- 
tance, by  Implication  fhall   not  abate  his  Writ, 

164,  199 

1 6.  Qu.  Impedit  may  be  abated,  if  the  Incumbent  and 
Patron  be  not  both  named,  193 

3i&epaiuc. 

1.  After  the  Death  of  a  Bifhop,  or  Parfon,  the  Free 
hold  is  an  Abeyance  of  Necefllty,  253,  33S 

2.  The  Aft  of  the  Party  cannot  put  the  Free-hold 
in  Abeyance,  153,  iyi 

3.  A  Leafe  for  Years,  Remainder  to  the  right  Heirs 
of  /.  S.  is  Void  for  this  Reafon,  153 

4.  A  Commenda,  for  three  or  four  Years,  or  fo  long  as 
he  fliall  remain  Bifhop,  therefore  Void,  Hid. 

5.  A  Freehold  cannot  be  granted  to  commence  in 
futuro,  1  y  i 

6.  Whether  an  Ufe  in  Abeyance,  fhall  Transfer  the 
Remainder  in  Abeyance,  74.  Barnes  Cafe. 

7.  The  Fine  of  Tenant  in  Tail  doth  not  put  the 
State  Tail  in  Abeyance,  but  there  remains  ftill  a 
Right  in  the  Feoffor,  335,  336,  &>e.  which  he 
may  bar. 


Acceptance. 

.  If  the  Tenant  Infeoff  his  Heir  within  Age,  and 
the  Lord  accept  the  Services  in  the  Life  of  the 
Father,  yet  he  may  take  the  Heir  in  Ward,  other- 
wife  of  an  Acceptance  of  the  Services  after  the 
Death  of  the  Father,  85 

A  3.  If 


A 


A 


2.  If  the  Colleftor  of  a  Parifh  accept  a  Sum  of  Mo- 
ney from  them,  who  have  a  Chapel  of  Eafe,  as  a 
Benevolence,  not  a  Duty,  yet  the  Parifh  may  claim 
their  Right  ftill,  Page  67 

5.  Where  notwithstanding  the  Acceptance  of  a  new 
Bond  in  Satisfaction  of  the  Former,  yet  the  old 
Bond  may  be  fued,  68,  69 

4.  The  Acceptance  of  a  Rent,  unlefs  it  be  in  full  Sa- 
tisfaftion,  cannot  amount  to   a  Compofition,  &c. 

178,  179 

5.  A  Baily  cannot  accept  Rents  to  bind  his  Mailer 
upon  change  of  the  Tenants,  154 

6.  If  Tenant  in  Tail,  the  Reversion  in  the  Crown, 
make  a  Leafe  not  warranted  by  the  Statute,  and 
the  Iffue  accept  the  Rent,  and  is  attainted  of  Trca- 
fon,  this  Leafe  binds  not  the  King,  /ecus,  if  the 
Rcverfion  had  been  in  a  common  Perfon,  324 


SSctounf. 


1.  Lies  againfl  one  as  his  Receiver,  by  the  Hands  of 

A.  though  the  delivery  were   from  B.  by  the  ap- 
pointment of  A.  to  the  Ufe  of  the  Plaintiff,        36 

2.  if  Money  be  delivered  by  A.  to  JB.  to  deliver  C. 

B.  is    fubjeft  to   two  Aftions  of  Account  Condi- 
tionally, ibid. 

3.  If  an  Infant  deliver  Money  with  his  own  Hand, 
itis  but  Voidable  by  Account,  77 

4.  When;  an  Action  of  Account  and  Debt  may  both 
lie  in  the  fame  Cafe,  206 

5.  When  the  Aftion  of  Account  is  Neceffary,        ibid. 


3Stt  Of   «3oil. 


1.  Where  a  Man  {hall,  or  mall  not  be  prejudiced  by 
it,       .,.  .  40.  51 

2.  FJ?  that  pays  a  Modus  decimandi,  in  Money,  and 
Veniion  for  a  Park,  if  all  the  Deer  die,  is  not 
bound  to  replenifh  it,  40 

3.  Leflee  is  hot  bound  to  repair  a  Houfe  fallen  by 
Tempeft,  ibid. 

4.  If  the  Debtor  die  in  Execution,  the  Creditor  can 
have  no  Execution,  52,  ufque  61 


%tz  of  tljc  $artp. 

.■»■ 

.  Cannot  make  the  Grantor  or  Warrantor  fubjeft 
■to  divers  Vouchers,  or  Diftreffes,  where  his  Grant 
made  or  meant  by  one,  25 

.  Where  the  Party,  notwithftanding  his  own  Aft  to 
let  out  his  Tithes  in  Kind,  may  yet  have  an  Aftion 
of  Trefgafi  againft  the  Parfon  for  taking  them,   42 


9B(t  of  tfje  Court. 


1.  In  Mif-awarding  the  Certiorari  mall  not  Prejudice 
the  Party,  to  make  it  a  failer  of  Record  in  him,  3  5 


Action,  anb  Action  upon  tfje  €afc. 


See 


r  jUigfjt  of 
I  Action, 


1,  Perfonal  once  fufpended  is  Extinct,  20 

2.  Aftion  upon  the  Cafe  will  lie  for  Vexation,  by 
fuing  double  Execution,  if  the  Party  knew  the 
firft  Execution  was  ferved,  205,  206,  266 


3.  Aftion  upon  the  Cafe  may  declare  of  fcveral 
Wrongs,  as  Words  fpoken,  and  Indiftment  exhi- 
bited, page  6 

4.  Aftion  upon  the  Cafe  may  be  brought  for  grinding 
at  other  Mills,  contrary  to  the  Cuftom,  &  e  con- 
verfo  by  the  Tenants,  or  Inhabitants,  for  not  rer 
pairing  the   Mill,    at  which  they  ought  to  grind, 

6,  189 

5.  Aftion  upon  the  Cafe  for  Words  by  an  Attorney, 
muft  (hew  a  Precedent  Communication  of  him  as 
Attorney,  8 

6.  Aftion  upon  the  Cafe  againft  a  Common  Carrier, 
for  Goods  Loft,  17,  iS 

7.  Aftion  upon  the  Cafe  may  be  brought  for  a  De- 
ceitful Praftice,  or  Collufion,  23,  267 

8.  When  a  New  Aftion  is  given  by  Statute,  an  Infe- 
rior Court  fhall  not  hold  Plea  of  it,  otherwife  it  is, 
when  an  Old  Aftion  is  given  in  a  New  Cafe,        48 

9.  He,  that  hath  Caufe  of  Aftion  veiled  in  him,  a- 
gainft  an  Executor  of  his  own  Wrong,  fhall  not 
lofe  it  afterward,  by  granting  of  the  Adminiftra- 
tion  to  another,  49 

10.  Where  the  Aftion  fhall  be  efteemed  as  Confefl'ed, 
notwithftanding  a  Verdift,  56 

11.  Aftion  upon  the  Cafe  lies  againft  a  Mayor  and 
Commonalty,  for  a  Falfe  Certificate  of  the  Cuftom 
of  London;  not  againft  the  Recorder,  87 

1 2.  Where  the  Aftion  may  be  Trefpafs  vi  &  Armis, 
or  Trefpafs  on  the  Cafe  Indifferently,  180 

13.  Where  the  Aftion  may  be  General,  and  ufed  ei- 
ther way  by  the  Plaintiff,  ibid. 

14.  Where  the  feveral  Refpeft  of  Aftions  are  not  to 
be  Confounded,  and  why,  173 

15.  Aftion  of  the  Cafe  will  lie  for  Exceflive  Labour- 
ing a  Horfe  Lent,  187,  fee  AJfumfet  15 

16.  Aftion  upon  the  Cafe  will  lie  for  a  Deceit,  in  le- 
vying a  Fine  of  Lands  in  Ancient  Demefne,       188 

17.  Aftion  upon  the  Cafe  will  lie  for  cutting  a  Mill- 
dam,  193 

18.  Will  lie  againft  a  Tradefman,  for  performing  his 
Work  Falfly,  or  Infufficiently,  211 

19.  Will  lie  againft  a  Sheriff,  for  a  falfe  Return,  and 
Where,  209 

20.  The  Aftion  fhall  be  laid  where  the  Caufe  of 
Aftion  appeareth  to  arife,  187,  188 

21.  Where  the  Plaintiff  hath  Choice  to  lay  his  Aftion 
in  divers  Places,  fee  Election,       15,  19,  23,  24.     See 

Admiralty,  10 

22.  Where  a  Confeflion  of  the  Aftion,  after  Iffue 
joyned,  fhall  be  refufed,  and  where  not,  220 

23.  The  Aftion  may  not  be  brought,  before  Caufe  of 
Aftion  given,  199,  217 

24.  Where  the  Aftion  is  falfified,  of  the  Plaintiff's 
own  fhewing,  Judgment  fhall  be  arrefted,  245 

25.  Aftion  upon  the  Cafe  will  lie  againft  an  Hoftler 
for  Goods  embezejled,  without  declaring  De  com- 
muni  Hofpitio,  ■  ibid. 

26.  Where  an  Aftion  upon  the  Cafe  will  lie,  for  a  Suit 
in  a  Proper  Court,  and  where  not,  266,  267 

27.  Aftion  upon  the  Cafe  will  lie,  for  Profecuting  a 
Suit  in  an  Improper  Court,  267 

28.  If  the  Ordinary  admit  contrary  to  the  Verdift  in 
a  Jure  Patrionatus,  the  Patron  after  Recovery  a- 
gainft  the  Ufurper,  and  his  Incumbent,  may  have 
an  Aftion  upon  the   Cafe,   againft  the   Ordinary, 

3J7,  3'8 

29.  But  if  he  named  the  Ordinary  in  his  gu,  Impedit, 
he  can  have  no  Aftion  upon  the  Cafe.  318 


Oct  ion 


A 


A 


vision  upon  tfje  Cafe  fo?  £Ian&cr. 

C  Declaration  j,  20. 
See    ^ 

^Snnucnfco. 

3©l)crc  it  toill  not  lie. 

1.  He  hath  forged  this  Warrant  Innuendo,  the  She- 
riff's Warrant,  2,^  3 

z.  Thou  haft  poifoned  Smith  (for  it  might  be  unwil- 
lingly) quendam  Sam.  Smith  adtttnc  def unci.  Innuendo, 

6,  268 

3.  He  fhewed  me  a  Bill  of  46  1.  unfealed  {Innuendo 
the  faid  Bill)  and  after  mewed  it  me  fealed,  and 
he  hath  forged  the  faid  Seal   to  the  faid  Writing, 

45,  ^8 

4.  Thou  felleft  Corn  by  falfe  Meafure,  fpoken  of 
one  that  is  no  common  Ridder,  nor  Badgei-,  nor 
yet  alledged  to  be  fpoken  of  him,  whilft  he  was 
Baily,  nor  of  his  Mailer's  Corn,  nor  to  his  Mailer's 
Damage,  "6 

5.  Thou  art  a  Thief,  and  haft  ftoln  a  Tree,  77 

6.  Thou  art  a  common  Maintainer  of  Suits,  and  I 
will  have  thee  thrown  over  the  Bar,  fpoken  of  an 
Attorney,  1 1 7 

7.  Thou  art  a  Bankrupt,  fpoken  of  one,  who  is  no 
Merchant,  126 

8.  Thou  art  a  common  Barretor,  fpoken  of  a  Car- 
rier, 140 

9.  He  is  in  a  Gaol  for  ftealinga  Mare,  177 
j  10.  For    Weljh  Words,  which  upon   Examination    of 

Witnefs  appear  to  be  of  dubious  Senfe,   and  to  fig- 
nify  more  properly  bearing  away,  than   ftealing, 

191 

11.  I  arreft  you  for  Felony,  219 

12.  He  was  indicted  for  Felony,  without  averring 
that  he  was  not  indicted,  Tamen  quare,  for  the 
Words  themfelves,  ibid. 

13.  Thou  art  a  filching  Fellow,  and  didft  filch  from 
I.  D.  100/.  249 

14.  I  charge  him  with  Felony  for  taking  Money  out 
of  the  Pocket  of  H.  Stacy,  305,  326 

15.  I  have  Matter  enough  againft  him,  for  Air.  Hart- 
ly  hath  found  Forgery  againft  bim,  and  can  prove 
it,  though  fpoken  of  an  Attorney,  305,  327 

16.  Thou  art  a   Thief  and    haft    ftoln    my    Furze, 

331 

3©sjetc  it  toill  lie. 

17.  By  an  Attorney  for  fpeaking  of  him  to  a  third 
Perfon,  Your  Attorney  is  a  bribing  Knave,  and 
hath  taken  20  /.  of  you  to  cozen  me,  9,  468 

18:  For  calling  a  Man  Thief  after  a  General  and  Spe- 
cial Pardon,  67,  81,  82 

19.  For  calling  a  Man  Felon  or  Thief,  at  this  Day, 
after  Clergy,  294 

20.  For  Words,  that  are  flanderous,  to  one  or  more, 
though  he  or  they  be  not  named,  but  fignified,    89 

21.  By  an  Attorney  for  faying  thou  art  a  Champer- 
tor,  117.  though  it  be  a  Word  of  Art,  it  fhall  be 
prefumed  to  be  underftood  it;  becaufe  Englifii,  117 

22.  Thou  art  main-fworn,  which  in  the  North  is  per- 
jnr'd,  without  averring  the  Senfe,  or  that  it  was 
fpoken  hi  their  Prefence,  who  underftood  it;  be- 
caufe it  is  in EngHJh,  \z6 

^3.  For  calling  one  Idoner  in  Welch,  which  is  perjur'd, 
Without  averring  the  Senfe,  but  it  muft   be  aver- 


red to  be  fpoken  in  their  Prefence,  who  underftood 
Welch,  126,   191 

24.  Thou  art  a  Healer  of  Felons,  which  in  the  Weft 
is  Smotherer,  or  Coverer  of  Felons,  without  Aver- 
ment of  the  Senfe,  or  Prefence  of  thofe,who  under- 
ftood it,  becaufe  it  is  Englijb,  1 16 

25.  The  Devil  appears  to  thee  every  Night,  in  the 
Likenefs  of  a  black  Man,  upon  a  black  Horfe,  and 
thou  conferreft  with  him,  and  whatfoever  thou  ask- 
eft  of  him,  he  gives  it  thee,  and  that  is  the  Rea- 
fon  thou  haft  fomuch  Money,  129 

26.  Thou  art  a  common  Barretor,  fpoken  of  a  Ju- 
ftice  of  Peace,  Attorney,   or  publick  Officer,     143 

27.  Thou  haft  ftoln  my  Corn  out  of  my  Barn,  and 
yet  it  may  be  but  Petit  Larceny,  184 

28..  If  Sir  IS.  might  have  his  Will,  he  would  kill  all 
his  Subjects  in  England,  and  the  King  too,  and  he 
is  a  Maintainer  of  Papiftry  and  rebellious  Perfons ; 

Or  for  the  fame  Words,  though  proved  to  be  fpoken 
with  this  Addition,  I  thinking  in  my  Confcience 
that  Sir  2.  S.  &c.  180,  181 

29.  Thou  didft  fteal  a  Sack,  fpoken  pofitively,  though 
by  Way  of  Accufation  before  a  Juftice,  191 

30.  He  hath  caught  the  French  Pox,  and  carried  it 
home  to  his  Wife,  219 

31.  Mr.  Deceivcur  hath  cozened  the  King,  fpoken  of 
Mr.  Receivour,  with  an  Innuendo,  267,   .-.68 

32. He  hath  forfwornhimfelf  before  the  Council  of  the 
Marches  in  Wales,  and  I  will  fue  him  for  Perjury 
there,  28,3 

^fiction  de  Scandalis  Magnarum. 

1  Will  not  lie  for  bringingaWrit  ofForgery  againft  a 
Peer,  though  he  be  not  found  Guilty,  266 


Silction  upon  tfyc  cafe  upon  an  Affumpfir. 
Wfyztc  it  toill  lie. 

1.  Though  the  Confideration  be  not  at  all  beneficial 
'to  the  Defendant,  who  made  the  Promife,  if  it  be 

prejudicial  to  the  Plaintiff,  4,  5,  216 

2.  Upon  an  Indebitatus  for  10 /.  for  Wheat,  £>  aliis 
mercimoniis,  .       .  .5 

3.  Upon  on  Ajfumpfit  to  the  Wife,  in  the  Confidera- 
tion fhe  fhould  Confent  to  the  Marriage  of  her 
Daughter  and  Heir  apparent  to  her  Husband,     10 

4.  Upon  an  Ajfumpfit  to  pay  Money  in  Confideration 
of  farther  Day  given,  without  Ihewing  for  what 
the  firft  Day  was,  iS 

5.  Upon  an  Ajfumpfit  that  the  Lcffee  mould  enjoy  pa- 
cifice  abfque  interruptione  alicujus,  though  the  Eject- 
ment be  wrongful,  3  j 

6.  Upon  an  Ajfumpfit  to  pay  Money  to  a  Solicitor  for 
foliciting,  68 

7.  Upon  an  Ajfumpfit  to  pay  Cofts  of  Suit,  in  Confi- 
deration of  Forbearance,  ibid. 

8.  Upon  an  Ajfumpfit  to  an  Infant  in  Confideration  of 
Money  paid  by  the  Infant  himfelf,  for  it  is  but 
voidable,  not  void,  77 

9.  Upon  an  Ajfumpfit  in  Confideration  of  a  Promife 
without  Averment  of  the  Performance,        88,  106 

10.  Upon  an  In  fimul  computawrunt,  without  fhewing 
for  what  the  Moneys  accounted  for,  were  due,     88 

11.  Upon  an  Ajfumpfit  to  pay  51  /.  in  Confideration  of 
fomany  Oats  fold,  as  fhould  amount  to  the  Sum  of 
jo  s.  yd.  the  Quarter,  though  96  (.Quarters,  6Bufh- 
els,  came  to  three  Farthings  more,  ibid. 

A  2  12.  Upon 


A 


12.  Upon  an  AJfumpfit  to  pay  for  dying  of  60  Ker-  | 
feys,  though  the  Declaration  mif-fum  them  a  59,  if 
it  appear  they  were  (So,  PageSy 

13.  Upon  an  AJfumpfit  to  pay  100  /.  in  Consideration 
that  the  Plaintiff  endeavoured  to  obtain  the  King's 
Pardon  to  the  Defendant  for  Felony,  106 

14.  Upon  an  AJfumpfit,  in  Consideration  of  any  Cour- 
tefy  done  at  the  Plaintiff's  Requeft,  though  it  be 
paft,  ,  ibid- 

15.  For  exceffive  labouring  a  Horfe  Lent,  187 

16.  Againri  an  Executor  upon  the  TeStator's  Promife 
to  pay  Money  for  the  Forbearance  of  a  Suit, 
•without  averring  the  Caufe  of  Suit,  216.  But  Qu&re 
if  the  Defendant  averred  there  was  no  Caufe  of 
Suit,  'bid. 

Wljctt  it  toill  not  lie. 

17.  Upon  a  general  Indebitatus  without  Shewing  how, 
becaufe  it  may  be  for  Rents,  or  on  Special- 
ties, 5. 

18.  Upon  an  AJfumpfit  to  pay  as  much  for  one  Load  ot 
Wood  delivered,  as  the  Vendor  Should  receive  on 
the  Sale  of  another,  without  Notice  given  of  the 
Sale  and  Price,  '  51 

19.  Upon  an  AJfumpfit  to  deliver  a  Horfe,  after  fuffici- 
ent  Surety  given,  to  pay  11  /.  without  tendring 
the  Obligation  Sealed,  letting  forth  the  Sum  of  it, 
and  the  Sureties  Names  in  certain,  69,  70,  77 

20.  One  AJfumpfit  will  not  lie  for  two  AJfumpJits,  made 
by  the  Defendant  in  feveral  Rights,  88 

21.  Upon  an  AJfumpfit  in  Consideration  of  a  Promife, 
unlefs  they  were  both  made  at  one  Inftant,  for  elle 
they  are  but  nuda  paHa,  'bid. 

22.  Upon  an  AJfumpfit  in  Confideration  of  a  voluntary 
Courtefy,  I0<J 

23.  Upon  an  AJfumpfit  for  fome  Kind  of  Executory 
Considerations,  without  the  averring  the  Perfor- 
mance, ibid- 

24.  Againft  an  Executor,  upon  a  Promife  of  the  Te- 
ftator,  to  do  a  collateral  Aft,  as  to  build  a  Houfe, 


©V 


216 


25.  Upon  an  AJfumpfit,  in  Confideration  of  Forbear- 
ance of  Suit,  without  Shewing  how  long  the  For- 
bearance Should  be,  ai° 

26.  Upon  AJfumpfit  to  pay  10  /.  in  Confideration  of 
10  /.  Rent  Arrear  upon  a  Demife  made  by  the 
Plaintiff  to   the    Defendant,  and  expir'd,    Qu&re, 

284 

3iltominrfirattcnj  ^umisiidrato?. 

1.  Where  the  Grant  of  Administration  to  one  after 
another  hath  adminiftred  of  his  own  Wrong  Shall 
not  take  away  Benefit  of  a  Confideration  veiled  in 
a  Stranger,    '  49-  See  ABion,  9 

2.  The  Administrator  is  not  compellable  to  distribute, 
Surplufage  of  the  Goods,  according  to  the  Directi- 
ons of  the  Ordinary,  83,  191 

3.  Administrator  may  plead  Detainer  for  his  own 
Debt  fpecially  without  being  driven  to  plead 
Pleinment  administer.  117 

4.  If  an  Executor  be  made  from  a  Day  to  come,  the 
Administration  in  the  mean  Time  mult  be  granted, 
according  to  the  Statute,  250 

5.  If  the  Executors  refufe  to  prove  the  Will,  the 
Ordinary  may  commit  Admimftratton,   till  they  do 

ic.  ...  *44 

6.  If  the  Arch-BiShop  grant  Administration,  where 
it  belongs  to  the  Ordinary,  it  is  but  voidable,     185 


7.  Where  the  Letters  of  Administration  need  not  be 
produced  in  the  Plea,  Pave  ~  xg 

8.  How  the  Administrator,  during  the  Minority  of  an 
Executor  Shall  be  named  towards  the  Sir  ft  Tefta- 
tor,  when  he  is  Sued,  z^(, 

9.  If  the  Administrator  durante  minoritate,  be  Plain- 
tiff, the  Nonage  of  the  Executor  muft  be  averred 
fecus,  if  he  be  Defendant,  ;ji 

io.  If  the  Administratrix  durante  minor e  state  of  the 
Executrix  give  Bond  to  the  Creditors  of  the  Tcfla- 
tor,  and  marry,  the  Husband  may  retain  as  much 
of  the  Teftator's  Goods,  250 

11.  Qu&re,  if  the  Wife  die,  becaufe  then  the  Husband 
is  not  chargeabe  by  her  Bond,  ibid. 

12.  In  granting  Administrations  durante  minore  state, 
the  Ordinary  is  not  bound  to  purSue  the  Statute, 

ibid. 

SU&mitaltp,  See  {^oftiftition. 

1.  Cannot  hold  Plea  of  Things  done  upon  foreign 
Lands,  n,  7<> 

2.  Though  the  Libel  fay  infra  JurifdiBior.ent  mariti- 
mam,  80, 213 

3.  Nor  of  Obligations  made  at  Sea,  becaufe  they 
bind,  according  to  the  Common  Law,  1 1 

4.  Nor  of  Obligations  or  Promifes  made  at  Sea  for 
Debt  due  at  Land,  for  it  is  not  a  Marine  Caufe,  1 2 

5.  Nor  of  Things  done  in  any  Port  or  Haven,    79, 

212 

6.  Nor  of  an  Agreement  made  at  Sea,  and  put  in 
Writing  fealed  at  Land,  otherwife  of  a  Bar  put- 
ting in  Writing,  79,  212 

7.  Nor  of  the  Property  of  an  Alien's  Goods,   though  ' 
pretended  by  an  AmbaSfador,   to  be  confifcated  to 
his  Mafter  a  foreign  Prince,  ibid. 

8.  The  Claufc  of  the  Statute  Primus  pontes  is  only  for 
Death  and  Maihem,  79,  213 

9.  An  Action  upon  the  Statute  will  lie,  for  a  Suit  in 
the  Admiralty  not  proper  for  the  Jurifdiftion,    196 

10.  If  the  Admiral  Sit  in  Middkfex,  and  Summon  in 
EJfex,  the  Action  upon  the  Statute  may  be  brought 
in  either  County,  196 


2HQl30iafon,  See  Quare  Impedir. 

1.  May  be  put  in  Value  for  Land  recovered  upon 
Warranty,  304,  43.  in  margins, 

2.  If  it  be  recovered  upon  Voucher,  Land  Shall  be  rer 
covered  in  Recompence  for  it,       43  and  in  margine. 

3.  Will  not  pal's  in  the  King's  Grant,  without  Special 
Words,  though  it  be  appendant,  127 

4.  The  Seifure  of  two  Parts  of  the  Land  for  the  King, 
is  a  Seifure  by  Confequence  of  two  Parts  of  the  Ad- 
vowfon,  without  mention  of  it,  ibid, 

5.  An  USurpation  upon  the  King  makes  not  his  Ad- 
vowfon  dil-appendant  to  the  Manor,  fecus  in  cafe  of 
a  Subject,  140 

6.  By  Grant  of  the  Manor  for  Life,  the  Advowfon 
become  dif-appendant,  168 

7.  If  the  King  prefent  by  Lapfe,  this  doth  not  fe- 
ver the  Advowfon  from  the  Manor,  302 

8.  What  Kind  of  Presentation  by  the  King  Shall 
amount  to  an  USurpation,  fo  as  to  make  the  Ad- 
vowfon dif-appendant,  and  what  not,  See  Prefenta~ 
tion,  8 

9.  The  next  Avoidance  is  a  Chattel  locally,  where 
the  Advowfon  is,  nor  where  the  Deed  is,  303 

10.  By  what  Words  in  a  Leafe  or  Grant  it  will  not 

pafs,  3°3»  3°4 

1  11.  May 


A 


A 


ii.  May  be  Affets  in  the  Hands   of   an   Executor 

Page  304 

12.  The  Effoin  is  Ae  pitch 0  terrx,  3°4 

13.  If  a  Man  feifed  of  a  Manor  with  the  Advowfon 
grant  the  three  next  Avoidances  to  one  or  more 
Perfons,  one  Ufurpation  by  the  Grantor,  puts  them 
all  out  of  Pofleffion,  322>  323 

14.  How  an  Ufurpation  upon  the  Leffee  works  upon 
the  Reverfioner,  being  Heir  or  Purchafer,        338, 

iifqne  342. 


SCgent  anli  patient* 
See  Election,  %  8,  9, 

I.  Where  a  Mittimus  directed  to  the  Biffiop  OX. Dur- 
ham, commanding  him  to  fend  a  Record  to  the  Ju- 
ltices  of  the  County  Palatine  to  be  tried  there,  is 
■well  enough,  and  may  be  executed  by  the  Biffiop, 
though  he  himfelf  be  one  of  the  juftices,    138,  139 

2l!gr,  fee  infant. 
Agreement,  o;  disagreement* 

1.  Ceafeth  by  being  put  in  Writing  under  Seal,  not 
fo  if  only  put  in  Writing  for  a  Remembrance,     79 

2.  Agreement  or  Dif-agreement  to  an  Intereft  muft 
be  made  to  the  Party  himfelf,  93 

3.  An  Eftate  made  to  a  Feme  covert  Ae  novo  vefts  till 
the  Dif-agreement  of  the  Baron,  but  a  new  Eftate 
made  to  a  Feme  covert,  who  had  no  Eftate  before, 
vefts  not  till  the  Agreement  of  the  Baron,  204 

Album  Breve- 

It  Where  the  Habeas  Corpus  is  returned  Album  Breve, 
a  new  Venire  facias  ftiall  be  awarded,  13° 

2Clirn. 

1.  Where  he  is  Capable  of  the  Benefit  of  a  general 
Pardon,  and  where  not,  271 

2.  How  Capable  of  the  Title  of  Loving,  and  Obedi- 
ent Subject,  ihiA. 

3.  How  the  Indictment  of  an  Alien  Friend,  for  Trea- 
fon  muft  Conclude,  ibid. 

Allegiance. 

1.  The  Pain  of  Allegiance  cannot  be  impofed,  but 
in  Cafe  of  Allegiance,  272 


<£mBa(fa&o?. 

i»  Is  not  Procurator  for  Private  Caufes, 

3Emen5m:nt. 


114,  U3 


1.  In  Trefpafs  the  Venire  facias,  and  Habeas  Corpus, 
was  Ae  placito  debit'  for  Trefpafs,  and  after  Verdict 
amended,  per  Cur.  246 

2.  The  Imparlance  Roll  amended  by  the  Plea  Roll, 
becaufe  the  Inftrudtions  to  the  Clerk  were  right, 

ibid. 

3.  A  Count  upon  a  Fine  of  Land  miftaken  was  deni- 
ed to  be  amended,  becaufe  pleaded  without  a  Ser- 
jeant's Hand,   ■  249 

4.  The  Original  Writ  of  Ejectment  was  amended  af- 
ter Verdict,  and  deviftt  made  demifit,  249 


5.  The  Imparlance  Roll  denied  to  be  amended,  ac- 
cording to  the  Original  Writ,  Page  250 

6.  If  Judgment  given  before  the  Juftices  of  ASi-lc, 
in  a  Qu.  Impedit,  may  be  amended  in  the  Common 
Pleas,  227 

7.  Where  the  Writ  and  Pannel  agreeing,  were  yet 
both  of  them  amended,  and  altered  upon  Force  of 
Affidavits,  328 

8.  Where  after  a  Verdict  the  true  Name  of  a  Juror  sna 
Habeas  Corpus  ffiall  be  amended  and  made  to  agree 
with  the  wrong  Name  in  the  Venire  facias,  64 

9.  Where  the  Venire  fac.  it  felf,  which  concludes  £p 
habeas  tibi  hoc  breve,  (omitting  nomina  juratorttm)  mail 
be  amended,  ^8 

10.  There  can  be  no  amendment  in  the  firft  Roll, 
Leicefter's  Cafe,  gs,  90 

11.  The  Imparlance  Roll  cannot  be  mended  by  the 
Iflue  Roll,  otherwife  econverfo,  76,  p0,  246 

12.  If  the  Venire  fac.  be  awarded  upon  the  Roll  from 
the  Manor,  and  the  Sheriff  return  the  Venire  fac. 
from  a  Ville,  this  may  be  amended,  and  made  ac- 
cording to  the  Roll,   before  Trial,  but  not  after, 

7<5.  77 

13.  The  Habeas  Corpus  was  returned  without  the  Sir- 
name  of  the  Sheriff,  and  after  a  Verdict  it  was  a- 
mended,  jjj 

14.  Where  the  Original  Writ  was  amended  in  open 
Court,  according  to  the  firft  Inftructioh  of  the  Cur- 
fitor  and  vaccariam  made  vicariam,  in  a  Quare  Impe- 

**>  118 

15.  Where  the  Entry  of  a  Judgment  mail  be  amend- 
ed by  the  Book  of  Judgments,  after  a  Writ  of  Er- 
ror brought  and  the  Record  certified,  827,  327 

16.  Where  the  Court  advifed  upon  the  Amendment 
of  an  Original,   according  to  the  Curfitor's  Notes, 

•   n  I28 

17.  A  Gapias   againft  a  Baronet,    by  the  Name  of  E- 

fquire,  ffiall  not  be  amended,  for  it  was  the  Fault 
of  the  Party,  who  mould  have  informed  the  Clerks 
better,  120 

18.  Where  the  Record  it  felf  fhall  be  amended,  by 
the  Book  of  the  Office,  js* 

19.  Amendment  of  Album  Breve,  i-0 
20t  Amendment  by  fealing  a  Bill  againft  an  Attorney* 

134 


^nifrcesntnt  in  Uecti 

See  tut. 

Amicus  Curia?. 


Where  any  Body  may  inform  the  Court  fo      2S1 

1  (5s 


3Cnnuitp. 

u  If  a  Rent-Charge  be  granted  to  a  Man  in  Fee* 
without  faying  pro  fe  Qp  h&redibus,  the  Heirs  of  the 
Grantor  are  yet  Chargeable  by  the  Annuity,  58 
2.1f  the  Writ  of  Annuity  in  fuch  Cafe  be  brought 
againft  the  Heirs  of  the  Grantor,  it  determines  not 
the  Rent-Charge,   though  it  proceed  to  Judgment, 

ihiA 

3.  But  if  in  fuch  Cafe,  the  Writ  of  Annuity  be 
brought  againft  the  Grantor  himfelf,  it  turns  the 
Rent-Charge  in  Fee  into  an  Annuity  for  Life,    (58 

4-  I* 


A 


A 


4.  If  a  Man  grant  an  Annuity  out  of  his  clear  Gains, 
this  chargeth  the  Perfon  abfolutely.     Adj.  Pa.  241 

appeal. 

See  W.  2   cap.  2;. 

1.  Of  Mayhem  is  barred  by  a  Recovery  in  Trefpafs, 

2.  If  a  Monk  or  Feme-Covert  be  acquitted  in  an  Ap- 
peal, they  lhall  not  have  Damages  againft  the  A- 
bettors,  yet  Quare,  of  a  Feme-Covert,  98 

3.  Burning  in  the  Hand  is  no  Part  of  the  Judg- 
ment in  Appeal,  but  may  be  pardoned  by  the  King, 

2J>4 

3Eppcnfcant» 

1.  If  a  Houfc,to  which  Eftovers  are  appendant,  fall 
down,  the  Appendancy  is  not  deftroyed,  but  the  E- 
ftovers  fufpended,  and  upon  the  re-edifying  revi- 
ved again,  39,  4° 

2.  If  the  Wood  be  grub'd  up,  yet  the  Eftovers  are 
not  loft,  43 

3.  An  Advowfon  in  Pofleflion  cannot  be  appen- 
dant to  a  Reverfion  expeftant  upon  an  Eftate  for 
Life,  161 

SUppr^tioiunent. 

j.  Of  Warranty  or  Condition  by  a  Conftruction  of 
Law,  upon  the  Act  of  the  Parties,  24,    235 

2.  May  be  of  Common  Appendant,  by  the  Aft  of  the 
Party  ;  not  fo  of  Common  Appurtenant,  25 

2.  Of  a  Rent  Charge   by  Act  of  Parties,  cannot  be, 

ibid. 

4.  By  the  Grant  of  the  Moiety  of  the  Reverfion,  the 
Moiety  of  the  Rent  paffeth,  177 

5.  Common  Appurtenant  mail  be  apportioned  upon 
Sale  of  Part  of  the  Land.     Adj.  23  J 

apprentice. 

See  Eliz.  f.    cap.  10. 

1.  In  what  Cafes  aflignable,  and  compellable  to    go 

out  of  the  Realm,   and  in   what   not,    134,    135. 

See  Majter,  2,   3,  4 

3Upp?op?iation. 

1.  A  Benefice,  with  Cure,  cannot  be  appropriated 
to  a  Nunnery,  148 

2.  The  proper  and  operative    Words,    which   make 
'  an  Appropriation,  148,  307,  308 

3.  Where  a  Periphrafis  equipollent   will  ferve,    153 

307 

4.  An  Appropriation  reputative  was  given  to  the 
Crown  by  the  Statute  of  Monafteries,  148 

5.  Cannot  be  made  to  a  Church  that  is  full,  unlefs  it 
be  per  verba  de  future  quando  vacaverit,  1 50 

6.  May  be  made  to  the  Patron,  152 

7.  How  it  may  be  difappropriated,         .        _    42,152 
S.  IS!  either  it,   nor  the  Advowfon  of  it  will  pafs  by 

the  Name  of  an  Advowfon,  304 

9.  Nor  by  the  Name  of  the  Land  and  Tythe,         308 

10.  Appropriations  are  given  to  the  King  by  the 
Word  Churches,  in  the  Stat,  of  27  H.  8.  ibid. 

11.  Thefc    are  not  regularly  grantable,    and    why, 


j°y» 


30S 


^t&itrament. 

1.  On  one  Side  only  is  void,  P*ge  49 

2.  May  be  made  by  Parts,  where  the  Submiflion  is 
by  Word,  ihid. 

3.  Muft  end  all  Controverfies  made  known  to  the 
Arbitrators,  ibid. 

4.  To  pay  Money   without   faying  for  what,  is  void, 

5° 

5.  When  it  ought  to  be  put  in  Writing,  cannot  be 

applied  by  Averment,  ibid. 

6.  May  be  pleaded  with  a  Special  Averment  in  Bar 
of  another  Action,  ibid. 

7.  Where  an  Arbitrament  feeming  larger,  than  the 
Submiflion,  mail  yet  be  good  enough,  by  the  Re- 
ftriction,  de  &  fuper  przmijfu,  190,  191,  and  where 
not,  190,  191 

8.  Where  an  Arbitrament  iliorter  than  the  Submiflion 
is  good,  190 

9.  Arbitrament  leaving  Matter  in   Sufpence,  Qu&re 

21S 

SUtcfj-^iffsop. 

C#2tii!iarp,  i,  12,  13. 

See<2$-H,  8.   c.  21. 

^ifpenfatton,  3,  4,  f. 


1.  His  Power  over  the  inferior  Oadinary,  15 

2.  May  grant  a  Warrant  for  Induction  out  of  his 
Diocefs,  «M* 

3.  Canterbury,  how  differs  from  York,  17 

4.  Canterbury  hath  not  concurrent  Jurifdiction,  which 
the  Ordinary  in  the  inferior  Diocefs,  ibid. 

5.  After  the  Death  of  a  Bifhop,  within  the  Province, 
he  muft  hold  his  Court  within  the  inferior  Diocefs, 
for  fuch  Caufes  as  were   examinable   there  before, 

178 

6.  In  the  Vacation  of  the  Arch-Bifhop,  the  Dean  and 
Chapter  of  Canterbury  are  Guardians  of  the  Spirit- 
ualities, -rt 

7.  The  Form  of  a  Difpenfation  by  the  Arch-Bilhop 
to  hold  in  Commendam,  I4r 

8.  How  the  Reftraint  of  the  Arch-Bifhop's  Power, 
within  their  Diocefs,  came  firft  in,  185 

9.  Where  the  Canon-Law  enables  the  Arch-Bilhop 
to  exercife  a  lurifdi&ion  in  the  inferior  Diocefs, 

J  185,  186 

1.  His  Power  was  derived  from  the  Bifhop,  and  he 
is  fubordinate  to  him,  16 

2.  He  cannot  baulk  his  Ordinary,  ibid, 

1.  Where  Damages  recovered  by  Executors,  for  a 
Wrong  to  themfclves,  fliall  be  Aflets.  3? 

2.  If  the  Iflue  in  Tail  be  once  barred  in  a  Forme- 
don,  by  Warranty  and  Aflets,  he  is  barred  for  ever, 
though  he  alien  the  Aflets,  4° 

3.  Where  Rent  received  by  an  Executor,  but  be- 
longing to  the  Heir,  fliall  not  be  Aflets  in  his  Handy, 

53 
(,  A  Debt  releafed  by  the  Executor,  is  Aflets,    as  re- 
ceived, 59.  66,  2ll«re 
5.  If,  after  fully  adminiftred  pleaded,   tne  Executor 
confefs  the  Aftion,  this  isnoConfeflionofAflets,  178 

1  ^'  8ji*Tei 


A 


6.  Outre,  Whether  the  Heir  or  Executor  fhall  be 
charged  with  a  new  Writ  purchafed  by  Journeys, 
Accounts  for  the  Afiets,  at  the  Time  of  the  firft 
Writ,  Page  248 

7.  If  Land  be  appointed  to  be  fold  by  Executors, 
and  the  Money  to  be  difpofed  to  certain  Ufes,  this 
Money  is  no  Affets,  265 

1.  Where  it  extends  to  the  Executor,  and  where 
not,  9,  10 

2.  Cannot  take  Advantage  of  a  Warranty  to  join  Te- 
nants, and  their  Aflignees,  except  he  be  a  joint  Af- 
fignee,  25,  Warranty  12 

I.  Will  lie  for  Eftovers,  though  the  Wood  be  grub- 
bed up,  and  Judgment  fhall  be  to  recover  Seifin, 
and  Damages,  43 

a.  Will  lie  at  Common  Law  for  him,  that  hath 
Lands  of  Ancient  Demefne  in  Execution,  48 

3.  In  an  Affile  the   Baily  cannot  plead  a  Releafe, 

12<j 


2B2ifcof  vD-Jcrein  $2efentnunt. 

,  May  not  be  purchafed,  pending  a  Qu.  Impedit  for 
the  fame  Avoidance,  184 

,  Where  the  Ordinary,  Metropolitan,  or  King  pre- 
fent  for  L'apfe,  or  the  Pope  makes  Provifion :  Yet 
any  of  thefe  Collatives  will  ferve  the  Patron  for  a 
Poffeffion  in  his  Affife,  154 

2HttamDcr. 


See 


forfeiture. 
£tafit  of  Action. 
26  H.  8.  c.  15. 
%%  H.  c  ;o. 

Attaint. 


1.  Will  not  lie  againft  a  Jury  for  a  falfe  Verdift  in 
that  Point,  which  is  mecrly  out  of  the  Iffue,       33 

2.  Maybe  brought  for  exceffive  Damages,  114 

3.  May  be  brought  as  to  the  Damages  by  that  Tref- 
paffor,  which  is  no  Party  to  the  Iffue,  66 

4.  If  the  Jury  find  either  againft  Common  or  Statute 
Law,  they  are  fubjeft  to  an  Attaint,  though  no 
Man  inform  them,  227 

5.  Nothing  ought  to  be  given  in  Evidence  to  the 
Grand  Jury  in  an  Attaint,  but  that,  which  was  gi- 
ven in  Evidence  to  the  Petty  Jury,  ibid. 

6.  See  Star-Chamber,  113. 


5Stto?nep. 

1.  His  Duty  and  Oath,  9 

2.  Though  made  Irrevocable  may  be  revoked,         13 

3.  If  he  follow  a  Caufe  to  be  paid  in  Grofs,  when  it 
is  recovered,  this  is  Champerty,  117 

4.  Where  he  is  Plaintiff  or  Defendant,  as  Executor 
or  Adminittrator,  he  hath  no  Priviledge,  but  the 
Suit  muft  proceed  in  the  fame  Cafe,  as  if  it  were 
by  or  againft  the  Teftator,  or  Inteftate,  1 7  7 


A 


mttoiitmcnt. 

1.  If  a  Copy-holder  furrender  his  Reverfion,  there 
needs  no  Attornment,  x^  5-3 

2.  The  Surrender  of  a  Reverfion  could  not  enter 
yet  for  a  Condition  without  Attornment,  if  it  were 
within  the  Statute  of  Conditions,  178 

3.  Cannot  be  compelled  from  the  Tenant,  where  part 
of  a  Rent-charge  is  granted  by  Fine,  25 


Sft'ornticnt. 
declaration. 


Vide 


pieaOinj. 


1.  Where  the  Want  of  it  in  a  Declaration  fhall  te 
fupplied  by  an  Intendment,  or  Implication,    3,  245 

2.  May  be  taken  upon  a  Will,  ^2 

3.  An  Arbitrament  in  Writing  cannot  be  fupplied  by 
an  Averment,  jQ 

4.  A  fpecial  Averment  may  make  an  Award  pleada- 
ble in  Bar,  ibid. 

5.  A  fpecial  Averment  muft  be  made  upon  pleading 
a  General  Pardon,  65 

6.  There  needs  no  Averment  of  that  in  Plea,  or  De- 
claration, which  will  come  more  properly  on  the 
other  fide,  71,  124 

7.  There  needs  no  Averment  in  a  Declaration,  where 
it  appears   there   are  Reciprocal  Remedies,     88, 

106 

8.  Where  the  Confederation  of  Letters  Patents  muft 
be  averred  in  Pleading,  and  where  not,  231 

9.  Where  the  Adminiftrator,  durante  minore  state,  is 
Plaintiff,  where  the  Nonage  of  the  Executor  ought 
to  be  averred,  fecus,  where  he  is  Defendant,       521 

10.  He,  who  pleads  a  Difpenfation  to  hold  in  Com- 
mendam,  confirmed  by  the  King's  Charter,  muft 
aver  the  Performance  of  the  Condition,  contain- 
ed in  it,  141,  141 

11.  Averment  is  Vain,  where  the  Law  judges  the 
Contrary,  1 56 

12.  Where  in  pleading  an  Eftate  made  to  a  Feme 
Covert,  the  Barons  Affcnt  muft  be  averred,  where 
not,  204 

13.  Where  in  an  Avowry  for  Rent  referved  at  M. 
or  Thirty  Days  after,  Averment  that  it  was  be- 
hind at  the  Time  of  the  Diftrefs  fhall  be  fufficient, 

208 

14.  Where  a  Man  may  Aver  againft  a  Record,  and 
where  not,  2^4,  265 

15.  Some  Prefumptions  of  Law  are  fo  Violent,  as 
though  they  be  Falfe,  yet  a  Man  cannot  Aver  a- 
gainft  them,  297 


Audita  Querela. 

See  (Srecution. 


1.  The  Judgment  is  to  be  difcharged  of  the  Execu- 
tion, i 

2.  Where  he,  that  is  once  fo  difcharged,  fhall  never 
be  taken  again,  ibid. 

3.  Nor  he,  that  Efcapes  of  his  own  Wrong,  6a 
4  A.   brings  fevcral  Actions  of  Trefpafs  againft  B. 

and  C.  for  the  fame  Trefpafs,  the  Jury  find  for 
B.  fo  that  A.  is  barred,  and  againft  C.  fo  that  A. 
Recovers,  Qu&re  whether  C.  may  have  an  Audita 
Qutirda,  upon  the  other  Judgment,  54 

5-  «" 


A 


B 


«.  If  two  joint  and  feveral  Obligors  be  fued  jointly, 
and  both  taken  in  Execution,  the  Death  or  Efcape 
of  one  fhall  not  Difcharge  the  other,  Page  59 

6.  If  two  joint  and  feveral  Obligors  be  fued  feve- 
rally,  and  once  a  Satisfa&ion  be  had  againft  one, 
or  againft  the  Sheriff  upon  the  Efcape  of  one,  the 
other  may  have  an  Audita  Querela,  ibid. 

7.  If  the  Plaintiff  have  had  Satisfaftion  againft  one 
Trefpaflor,  and  proceed  to  require  it  againft  ano- 
ther, an  Audita  Querela  will  lie,  66 

S.  He,  who  hath  a  Releafe  after  Verdift,  and  before 
Judgment,  cannot  plead  it,  but  muft  help  himfelf 
by  Audita  Querela,  16i 

0.  In  what  Caie  he,  who  hath  a  Releafe  after  Judg- 
ment, may  have  Benefit  of  it  in  Audita  Querela, 
in  what  not,  a83 

Ancient  sDcmcfne, 

1.  Is  fubjeft  to  Execution  by  Elegit,  _    47 ,  48 

2.  What  A&ions  will  lie  at  Land  in  Ancient  De- 
mefne,  what  not,  ibid. 

-.  The  Tenants  are  fubje£t  to  Statute  Laws,  though 
they  contribute  to  Knights  Fees,  48 

4.  The  Form  of  pleading  it,  fee  Pleading,  SeB.  25 

Tried  by  Doomfday  Book,  .  18S 

1.  If  Tenant  in  Tail  make  a  Fine,  yet  the  Donor  is 
compellable  to  avow  upon  him,  ferns,  of  the  Lord, 
when  Tenant  in  Fee  hath  made  a  Fine,  337 

2.  If  Tenant  in  Tail,  jointrefs  Alien,  and  the  Iflue 
enter,  the  Donor  is  compellable  to  avow  upon  him, 

ibid. 

The  Avowant  cannot  have  Judgment  to  recover 
Rent  or  Thing  diftrain'd  for,  but  only  to  have 
the  Beaft  reftored  as  a  lawful  Diftrefs  not  to  be  re- 
plevied, ,°1 

For  cuftomary  Profits  for  a  Fine  for  Alienation, 
or  for  a  Rent-charge,  the  Avowry  was  upon  the 
Land,  at  Common  Law,  108 

Where  the  Avowry  was  upon  the  Land,  at  the 
Common  Law,  where  the  Plaintiff  may  plead  any 
Difcharge,  though  a  meer  Stranger,  109 

So  likewife  where  the  Avowry  is  this  Day  upon 
the  Statute,  the  Plaintiff  is  admitted  to  all  Pleas, 

108 

7.  Good  in  Part,  and  bad  in  Part,  of  his  own  mew- 
ing, x33 

8.  The  Avowry  may  be  Part  for  Rent,  and  Part  for 
Penalty,  and  Return  may  be  awarded,  if  either 
of  the  Caufes  be  Juft,  both  being  feveral,  ibid. 

9.  The  Avowry  for  a  Heriot  muft  mew  what  it 
mould  be,  Beaft  or  other  Thing,  176 

10.  The  Grantee  orSurrendree  of  the  Moiety  of  the 
Reverfion  of  a  Copy-hold  may  avow  for  the  Moi- 
ety of  the  Rent,  177 

11.  Where  Surplufage  in  the  Avowry  fhall  not  hurt, 

108 

1 1.  The   Form  of  an  Avowry  for  Rent  referved  at 

M.  or  within  few  Days  after,  208 


r  CommtfTion. 


3 


6. 


See 


1.  Where  he,  that  hath  but  a  bare  Authority,  as  'a 
Mailer  of  a  Ship  hath  Power  to  pawn  it,  by  the 
Civil  Law,  though  not  by  ours, 


12 


2.  Of  an  Under-Sheriff,  or  Attorney,  though  made 
Irrevocable,  may  be  revoked,  Page  1 3 

3.  Where  an  Authority  and  Intercft  may  be  joined 
in  one  Ad,  128 

4.  If  a  Record  be  fent  by  Mittimus  to  the  Bifhop  of 
Durham,  requiring  the  Trial  of  it,  ad  proximam  Cu- 
riam, though  the  Proceedings  be  not  all  ad  proxi- 
mam  Curiam,  but  upon  many  Adjournments  'tis 
well  enough,  138,  i;c> 

5.  Authority  given  by  Law  muft  be  ftriftly  executed, 
and  cannot  be  modified,  153,  154 

6.  When  an  Aft  in  it  felf  Indifferent  fhall  be  faid 
to  be  denied  out  of  his  Intereft,   and  where  not, 

159,  160 

%\h  of  a  Common  ^crfon. 

1.  May  be  prayed  by  Tenant  by  the  Courtefie,  who 
comes  in  as  Vouchee,  after  a  Grant  of  his  Ellate 
with  Warranty,  21 

2.  Or  by  a  Coparcener,  who  comes  in  as  Vouchee, 
after  a  Fine  made  by  him  with  Warranty,         ibid. 


B 


•Bail. 

AY    be  entred  into  the  King's  Bench,  the 
laft  Day  of  the  Term,    though  the  Decla- 
ration came  in  the  firft,  70 

2.  The  Bail  and  the  Principal  cannot  join  in  a 
Writ  of  Error  upon  the  feveral  Judgments  againft 
them,       .  72 

3.  The  Bail  cannot  render  the  Body  of  the  Defen- 
dant in  the  C.  after  a  Writ  of  Error  brought  by 
him,  116* 

4.  The  Form  of  the  Entry  upon  the  Roll  in  dif- 
charge of  the  Bail,  ibid. 

5.  If  a  Defendant  bring  a  Writ  of  Error,  Qutre,  if. 
the  Bail  be  not  forfeited,  though  he  afterwards 
proceed  not  in  the  Writ  of  Error,  ibid. 

6.  What  kind  of  rendring  the  Body  of  the  Defen- 
dant fhall  be  fufficient  to  difcharge  the  Bail,  and 
what  not,  210 

7.  Any  Time  before  the  Scire  Facias,  or  the  Return 
of  it,  it  is  fufficient  for  the  Bail  to  render  the 
Body,  ibid. 

8.  Where  the  Want  of  Bail  in  B.  R.  will  make  the 
Judgment  Erroneous,  and  how  that  Error  muft 
he  affigned,  264,  265 


23ai!p. 

1.  Cannot  accept  Rents  upon  the  change  of  Tenant, 

2.  Nor  enter  for  a  Condition  broken,  ibid. 

3.  Nor  in  an  Aflifc  plead  a  Releafe,  162. 

4.  Where  the   Baily  of  a  Liberty  took  an  Enqueft 
of  Office,  for  Enquiry  of  Damages,  83 


Bank 


B 


B 


I.  The  Creditors  may  come  in  at  any  time  after  the 
Commiflion,  if  it  be  before  Distribution,  (ecus,  if 
any  Part  be  diftributed,  Page  287 

Bargain  and  Sale. 
See  Inrollmenr. 


1.  A  Bargain  and  Sale  made  beyond  Sea  by  the 
Heir  of  a  Recufant,  fent  over  for  Education,  is 
good  to  pafs  the  Land,  but  the  King  is  not  bound 
to  give  Livery  to  the  Bargainee,  74 

2.  May  be  acknowledged  and  inrolled  before  a  Ju- 
ftice  of  Peace  of  the  Weft-riding  in  YorkjhWe,  and 
the  Clerk  of  the  Peace  there,  if  the  Lands  lie  in 
the  Weft-riding,  yet  the  Words  of  the  Statute  are 
Juftice  of  Peace  in  the  fame  County,  1 28 

3.  If  made  of  Lands  lying  in  a  Corporation,  with- 
in a  County,  Qu&re,  whether  the  Acknowledgment 
and  Inrollment  of  it  before  a  Juftice  of  Peace  and 
the  Clerk  of  the  Peace  of  the  Corporation  be  good. 

ibid. 

4.  May  be  inrolled  after  the  Death  of  the  Bargainee, 

136 

5.  If  inrolled  after  the  Death  of  the  Bargainee,  yet 
it  fo  pafles  the  Eftate,  ah  initio,  between  the  Bar- 
gainor and  Bargainee,  that  the  Heir  of  the  Bargai- 
nee mail  be  in  ward,  136,  222 

6.  When  the  Deed  is  inrolled,  the  State  pafles  by 
the  Statute  of  Ufes,  and  not  by  Statute  of  Enroll- 
ments, 136 

7»  The  Bargainee  cannot  Bargain  and  Sell  to  ano- 
ther, till  his  own  Deed  be  inrolled,  ibid. 

8.  The  Day  of  the  Date  fhall  not  be  counted  any 
Part  of  the  fix  Months,  139 

9.  Yet  the  Inrollment  may  be  the  very  Day  of  the 
Date,  by  the  Intent,  not  by  the  Letter  of  the  Sta- 
tute, 140 

10.  If  the  Bargain  and  Sale  have  no  Date,  the  fix 
Months   muft    be  recknoned   from  the  Delivery, 

ibid. 

11.  If  I  Bargain  and  Sell  to  A.  and  before  Inroll- 
ment Bargain  and  Sell  to  B.  by  Deed  inrolled,  it 
is  good,  yet  if  the  Deed  to  A.  be  afterwards  in- 
rolled  within  fix  Months,    the  State  to  B.  is  void. 

165 

Baron  and  Feme. 


Poflibility, 

Remitter. 

Tail. 

Condition. 

Ceffavie. 


See 


I.  Toyn  in  a  Mortgage  of  the  Wives  Term  ,  the  Feme 
dies,  the  Condition  fhall  furvive  to  the  Baron,  as 
well  as  the  Term  fliould  have  done,  3 

The  Baron  by  the  Inter-marriage  hath  full  Pow- 
er  over  the  Wives  Term  to  alien  it,  ibid. 


-■■-■-  .        ..-  1  -   ■  1  ■   ■    ■  •  ■■      ■    ••?-   <   - 

3.  If  the  Feme  die,  the  Term  furvives  to  the  Baron* 
and  if  the  Baron  die,  it  furvives  to  the  Feme  un- 
lefs  he  difpofe  it,  P&ge  3 

4.  If  Baron  and  Feme  join  in  a  Mortgage,  this  is  no 
Difpofition,  ibid* 

5.  If  the  Baron  purchafe  the  Fee,  the  Term  is  not 
Extinctj  ibid. 

6.  The  Feme  of  the  Obligor  is  Executrix  to  the  O- 
bligee,  fhe  cannot  fue  her  Husband*  10  Qwzret 

7.  What  fhall  be  faid  an  Advancement  to  the  Feme 
of  the  Husband's  Lands  within,  32  it.  S.  51 

8.  Where  a  Feme  covert  fhall  not  be  fo  much  fa- 
voured as  an  Infant,  and  why,  95 

9.  A  Feme  covert  is  not  punifhable  upon  a  fair  Plea 
of  join- tenancy,    within  the  Statute  of  34  E.  3>  c. 

ibid. 

10.  A  Feme  covert  is  punifhable  upon  Ravimmenc 
of  Wards,  within  the  Stat,  of  Merlon,  and  W.  z. 
and  for  a  Re-difleifin  within  the  Statute  of  Mertony 

,„  93.  94.  96,  93 

ii.  A  Feme  Covert  is  punifhable  upon  Malefattoribus 

in  fatcis,  95,  97 

1 2.  A  Feme  covert  is  imprifonable  for  Force,  97 

13.  A  Feme  covert  is  punifhable  within  10  El.  for 
hearing  Maflcs,  and  within  23  El.  for  not  coming 

to  Church,  ibid* 

14.  If  a  Feme  covert  be  acquitted  upon  an  Appeal, 
Qu&re,  whether  he  fhall  have  Damages  againft  the 
Abettor,  for  a  Monk  fhall  not,  98 

1 5.  When  a  Wrong  is  done  to  a  Feme  covert,  me 
with  her  Husband,  and  fhe  alone,  after  his  Death 
fhall  have  Action,  and  the  Damages  recovered  by 
and  for  her,  88 

16.  if  an  Aftion  be  brought  againft  Baron  and  Feme, 
and  the  Feme  die,  though  it  were  after  a  Verdift, 
yet  no  Judgment  can  be  given  againft  the  Baron, 

129 

17.  After  a  Verdict  againft  the  Barom  and  Feme, 
the  Feme  Cannot  pray  to  be  received,  177 

18.  If  Baron  and  Feme  be  fued  in  Debt  for  the  Re- 
eufancy  of  the  Feme*  both  muft  appear,  or  both 
be  Out-lawed,  174 

19.  They  cannot  be  joined  in  One  Action  of  Debt 
againft  them  for  feveral  Contracts,  one  made  by 
the  Feme  dum  fola,    the  other  by  the  Baron,       148 

20.  They  can  neither  Exprefly,  nor  by  Acceptance 
of  a  new  Leafe,  furrender  the  Wives  Freehold,  fo 
as  to  bind  her  furviving,  203,  204 

21.  An  Eftate  made  to  a  Feme  covert  de  novo  veils 
till  the  Baron  Diflcnt,  but  to  a  new  Leafe  to  a 
Feme,  who  was  Leflee  before,  vefts  not  till  Aflent. 

204 

22.  Feme  Leflee  for  Years  of  a  Mill  takes  Baron, 
the  Baron  and  Feme  cannot  join  in  an  Aftion  up- 
on the  Cafe  for  the  Suit,  becaufe  it  is  only  to  re- 
cover Damages,  and  not  the  Term,  189 

23;  Where  the  Promife  of  the  Baron  to  the  Feme 
before  Coverture  is  releafcd  by  Coverture,         216 

24.  Feme  covert  levies  a  Fine  alone,  this  fhall  bind 
her,  but  her  Husband  may  defeat  it,  for  himfelf 
and  her  too,  22J 

15.  Feme  covert  is  not  bound  by  a  Deed  inrolled  in 
London,  unlefs  fhe  be  examined,  ibid. 

z6.  If  the  Baron  be  indebted  to  the  King,  he  may- 
Aflign  a  Debt  due  to  the  Feme  before  Coverture, 

*53 

27.  Land  is  devifed  to  a   Feme  Executrix,    during 

the  Minority  of  A.  to  hold  to  her  own  Ufe,  with- 
out Account,  provided,  that  fhe  keep  and  educate 
the  faid  A.  at  School,  &c.  This  is  fuch  a  Term 
in  the  Executrix,  as  will  be  given  to  her  Husband 
upon  Inter-marriage,  28  J 


B 


Barons* 


B 


C 


23aron£. 

C  $cct$  of 
See  s 

S  tfjc  ftealm. 

JEarcnct. 

I.  A  Knight  and  Baronet  ought  to  be  fued  by  that 
Title,  Page  129 

2Sar. 

1.  Where  the  Bar  is  infufficient,  and  the  Plaintiff 
makes  an  infufficient  Replication,  he  cannot  have 
judgment,  _  14 

a.  In  an  Account,  the  Form  of  it,  36 

3.  In  a  Prohibition,  the  Form  of  it,  39 

4.  In  an  Aftion  for  Eftovers,  appendant  to  a  Houfe 
that's  fallen,  the  Plaintiff  fhall  only  be  barred  pro 
Tempore,  but  if  the  Plaintiff  bring  an  Affife,  or 
quod  permlttat,^  Quare,  if  it  be  not  Final,  40 

5.  If  the  Iffue  in  Tail  be  once  barred  in  a  Formedon 
by  Warranty  and  Affets,  he  is  barred  for  ever, 
though  he  afterwards  alienate  the  Affets,  Ibid. 

6.  Where  the  Pleading  of  a  former  Award,  with  a 
fpecial  Averment,  fhall  be  a  Bar  in  a  new  A&ion, 

5o 

7.  In  an  Aftion  of  Falfe  Impnfonment,  what  Bar  is 
not  good,  _  ^3 

8.  In  Debt  upon  an  Obligation  to  plead  the  Plain- 
tiff's Acceptance  of  a  new  Bond  in  fatisfa&ion  of 
the  old  is  no  good  Bar,  -       68,  69 

9.  But  if  Iflue  be  joined  upon  the  Acceptance,  and 
the  Plaintiff's  be  Non-fuit.  Quare,  whether  this 
Plea  be  fuch  a  Confeffion  of  the  Aftion,  as  the 
Plaintiff   fhall    have     Judgment    notwithftanding, 

10.  If  a  Man  recover  in  an  A&ion  of  Trefpafs  at 
the  Common  Law,  this  fhall  bar  him  in  a  Writ  of 
Ravifhment  of  Ward,  or  in  Trefpafs  upon  5  R.  2. 
8  H.  6.  malefa&oribus  in  parcis,  &c.  94 

XI.  A  Recovery  in  Trefpafs  of  Aflault  and  Battery, 
is  a  good  Plea  in  bar,    in  an  Appeal  of  Mayhem, 

ibid. 

12.  A  Recovery  in  Formedon  in  Defcender  is  no 
bar  in  Mortdancefter,  ibid. 

13.  In  Dower  againft  the  Feoffee  Detinue  of  Char- 
ters is  no  Plea,  113 

14.  In  a  Quare  Impedit  by  the  Chancellor  and  Uni- 
verfity,  for  the  Prefentation  of  a  Church  belong- 
ing to  a  Recufant  Convict,  it  is  a  good  Bar  to  fay, 
before  the  Avoidance  the  Land  was  feifed  for  the 
Penalty   of  20/.  a   Month  in    the  King's  Hands, 

126,  127 

1  <;.  If  two  feveral  Informations  be  exhibited  by  fe- 
veral  Perfons  againft  the  fame  Perfon,  for  the  fame 
Offence,  upon  the  fame  Day,  this  is,  fufficient  to 
bar  both  the  Informers,  128 

16.  If  an  Avowry  be  made  for  Optimum  Animal,  as  an 
Heriot,  Ouere,  whether  Nulla  habuit  Anlmalia  be  a 
good  Plea,  176 

17^  In  an  A&ion  of  Debt  upon  an  Efcape  Nul  tie! 
Record  is  a  good  Plea,  209 

18.  The  Incumbent  in  a  Quare  Impedit  cannot  bar  the 
Plaintiff  by  intitling  any  other  than  the  Patron, 
under  whom  he  Claims,  319 


'Bafiarti.    'Balfac&p. 

1.  Where  it  is  Triable  per  pays,  and  not  by  the  Ordi- 
nary, Page  117 

23iH  in  £tar*€giam&tr. 

Sfoe  $ta£s€?}ani|jcsr» 

OBifljop* 


See 


See 


#cbinarp,  an& 

21  H.  8.  cap.  2r. 
pluralities. 

23rief. 

3fl6atement  of  J»3>it, 
anD 


25?etc  <£gtfccg0. 

See  3Ciibgniciit  &p  Slato. 

See  Corporation* 

1.  What  Societies  and  Companies  of  Men  may 
make  By-Laws,  and  how  far  they  fhall  bind  Stran- 
gers,   and   what  Notice  to  Strangers  is  requifite, 

212 


Capias  ad  Satisfaciendum  pro  fine. 

C  €toi&f!w. 
See  2  (Srcrution. 

I  $£cz0  of  r&e  £5ealm. 

Capius  Uclagatum. 

i.TS  primarily' the  King's  Suit,  and  for  the  Sub- 
1    jeft,  but  in  the  fecond  Degree,  117 

2.  This  kind  of  Suit  may  be  discharged  by  the  King, 
when  the  King  does  any  Aci  to  fruftrate  the  Out- 
lawry,  _  ibid, 

3.  The  King's  Protection  to  his  Debtor  will  not  dif- 
charge  this  Suit,  if  not  made  known  to  the  Coroners, 

ibid, 

4.  Where  the  Defendant,  who  comes  in  upon  a  Ca- 
pias TJtlagaturn,  fhall  be  in  Execution  for  the  Party 
at  his  Prayer,  where  not,  ibid. 


Certiorari. 

1.  Where  the  Certiorari,  is  directed  to  the  Juftffces  of 
Peace,  the  Cujfos  Rot.  cannot  Certifie,  though  he 
keep  all  the  Records,  i3"5 

2.  If 


G 


nfV-1   llil 


c 


2.  If  it  go  am  to  B.  R.  is  fo  certifie  tire  Retford  it 
felf,-  Page  135 

3.  Out  of  the  Common  Pleas  is  only  certified  Teno- 
rem  Record!,  ibid. 

4.  Out  of  the  Chancery  removes  the  Record  it  felf, 
and  may  fend  it  by  Mittimus  into  the  Common 
Pleas,  ibid. 


Certificate, 
f  ailec  of 


See 


J5cfo:D. 


r.  Where  London  cannot  try  their  Cuftoms  by  their 
own  Certificate,  85,  36,  87 

2.  If  the  Mayor  and  Commonalty  make  a  faife  Cer- 
tificate, the  Aftion  lies  againft  the  Corporation, 
not  againft  the  Recorder,  87 

3.  Where  the  Feodaries  Certificate  is  as  good  as  an 
Office  by  the  Courfe  of  the  Court  of  Wards        91 

4.  See  Certiorari ,  I 

5.  Where  the  Bifhop  of  Durham's  Certificate  of  a 
Record  fent  thither  to  be  tried  is  good,  where 
not,  .    .  138,  i?9 


<&t  a  Scatter  iit  ijfair. 

t.  Where  the  King's  Certificate  under  his  Sign  Ma- 
nuel was  allowed  for  a  Proof  without  Exception, 

213 

Ccfiabit. 

r.  Brought  by  a  Baron  and  Feme,  the  Writ  muft 
conclude  to  the  Feme  only,  1 

€t)aUcn$c. 

1.  If  the  Iflue  concern  the  City  or  Corporation, 
which  makes  the  Pannel,  or  any  of  their  Body  go 
on  the  Jury,  or  any  Km  to  them,  this  is  a  good 
Caufe  of  Challenge,  87 

3.  In  an  Aflife  by  a  Dean  and  Chapter,,  a  Juror  was 
a  Kin  to  one  of  the  Prebends,  and  the  Challenge 
allowed,  ibid. 

3.  It  may  be  to  the  Array,  or  to  the  Poles,  108 

4.  There  can  be  no  Challenge  neither  to  the  Pannel, 
nor  to  the  Poll,  till  a  full  Jury  appear,  235 

5.  The  Challenge  to  the  Pannel  muft  be  taken  be- 
fore any  be  Sworn,  ibid. 

6.  There  may  be  a  Challenge  to  the  Pannel  by  ex- 
ception to  the  Sheriff,  after  a  Tales  prayed  to  him, 

ibid. 

7.  The  Plaintiff  may  Challenge  the  Pannel  by  ex- 
ception to  the  Sheriff,  after  a  'Venire  fac.  prayed  to 
him,  though  the  Caufe  of  Challenge  were  before 
the  Prayer,  <»«»• 

8.  A  }-aror  may  be  challenged  for  a  Caufe  hapned 
fince  he  was  Sworn,  not  fo  of  the  Pannel,         ibid. 


<£fjampcrtp. 

C  a^aintcnance. 
See  c  21  E.  1.  d&taf,  of 
l  C&ampcrtp. 

Cr)auccrp»    See  €ail  8. 

I,  Is  a  Fundamental  Court,  as  ancient  as  the  King- 
dom ir  felf,  6$ 


i.  Is  afefoffite  unlimited,  though  out  of  Difcretion  it 
entertains  Tome  Forms,    '  Page  63 

3.  May  juftly  leave  its  own  Forms  in  fpecial  Cafes j 

ibid. 

4.  It  doth  and  muff  obferve  EfTential  Forms  of  Pro^ 
ceedirigS^  viz.    Protejfus  legittTttos,  1 14 

5.  Such  a  Court  is  incident  to  a  County  Palatine* 

63 

6.  It  lies  not  in  Grant  or  Prefcription,  ibidi 

7.  Is  fetled  in  London,  and  the  Cinque  Ports,  by  Aft 
of  Parliament,  yffi, 

8.  Where  the  Chancery  decreed  the  Land  to  the 
Plaintiff,  till  the  Defendant  Ihould  produce  the 
Evidences,  joo 

9.  It  believeth  nteer  Titles  in  Law,  where  Deeds  are 
not  Extant,  Hid. 

10.  Where  Depofitions  taken  in  the  Court  of  the 
Council  or  fork  fliall  not  be  allowed  in  Chancery, 

112 

ri.  Where    Depofitions,    though   taken   without- Bill 

and  Anfwer,  are  allowable  in  Chancery,  ibid. 

12.  An  Ambaffador  cannot  fue  here  as  Procurator 
General  for  all  or  any  his  Majefty's  Subje&s,     113, 

114 

13.  Where  thofe,  who  offered  Indictments  in  fi. 'JR. 
upon  Proceedings  in  Chancery,  after  Judgment, 
were  for  that,  and  fome  indirect  dealings  therein, 
profecuted  in  the  Star-Chamber,  115 

14.  The  Chancery  may  by  Certiorari  and  Mittimus 
remove  the  Record  it  felf  into  C-  B. 

1 5.  For  their  Proceedings  ia  Cafe  of  Charitable  Ufes, 
fee  43  El.  c. 

16.  Where  Caufes  and  Iffues,  Trial  by  Common- Law 
and  by  Jury,  are  not  Examinable  there,  203 

1 7.  Cannot  relieve  againft  a  Statute  Law,  ibid* 

18.  Where-  it  fliali  relieve  without  and  againft'  Equi^ 
ty  it  felf,  2S5 

19.  It  is  a  juft  ground  of  Equity,  fnafSure'ties  flioultl 
be  equally  charged,  2(54 

20.  Shall  give  Relief  in  thofe  Cafes,  that  are  within 
the  Equity  of  the  Spiritual  Law,  -65 

%t.  If  Lands  be  appointed  to  be  fold  by  Executors, 
and  the  Money  to  be  difpofed  to  certain  tJfes,  this 
is  no  Legacy  in  Law,  bet  in  Equity,  and  the  Suit 
muft  be  in  the  Chancery,  and  not  in  the  Spiritual 
Court,  ibid. 

12.  If  Men  were  good  and  skilful  Pleaders,  there 
would  not-  to  Caufe  of  fo-  many  Suit*  here,        267 

23.  The  Difference  betwixt  Proceffe  ad  audiendum  ju- 
dicium, and  Proceffe  for  hearing' only,  1,  195 

24  Where  the  Serving  one  Defendant  to  hear  Judg- 
ment mall  ferve  for  all,  where  not,  270 

25.  How  far  it  may  relieve  aga-inft  Ceftuy  que  ufe,  and 
his  new  Feoffees,  which  had  notice  of  the  former 
Ufes,  349,  3  5*  Vide  uf& 


Cfjatge  aim  ©iftl)  a  ttfc5. 


t.  The  Difchargc  of  one  Obligor  in  Law  d'ifcharges 
the  other,  10 

2.  If  the  King"s  Debtor  Sell,  and  the  Purchafor  con- 
vey to  the  King,  the  Land  is  difcharged,  though 
the  King  re-cemvey  it,  ^ 

3.  The  Lands  of  the  King's  Debtor  are  not  difcharg- 
ed by  a  Releafe  of  all  Rights  and  Titles  from- the 
King,  4$ 

4.  If  the  Connfee  purchafe  Part,  all  the  other  Lands 
m  the  Hands  of  the  other  Feoffees  safs  difcharged, 

ibid. 


B* 


J.  The 


5.  The  firft  Diffeifor  was  chargeable  at  Common 
Law  with  the  whole  Damages,  in  refpecr.  of  his 
Remedy  over,  Page  9S 


€fmrcn.  0?  CJjapel,  fee  $arifl). 

1.  The  Church  and  Church-yard  are  in  Law,  the 
Soil  and  Freehold  of  the  Parfon,  69 

a.  The  Ufe  of  the  Body  of  the  Church,  and  the  Re- 
pairs and  Maintenance,  is  common  to  all  the  Pa- 
rifhioners,  ,  ibid. 

3.  The  Difpofal  of  the  Pews  in  the  Body,  or  an  Ifle 
or  Chapel  joining  to  the  Body,  and  the  Repairs 
of  them  belong  to  the  Ordinary,  ibid. 

4.  No  Man  can  Challenge  a  Seat  in  the  Body,  with- 
out a  fpecial  Reafon,  as  prefcribing  to  repair,  ibid. 

5.  Where  a  Chapel  of  Eafe  is  given  by  the  Stat,  of 
Chauntries,  where  not,  123 

6.  Their  feveral  Precinfts,  and  Separations,      66,  61 


Cinque  #o?t£, 

I.  Have  a  Court  of  Chancery  by  Aft  of  Parliament, 

<*3 


CU rgp.,  See  j  8  El.  c.  7. 

1.  What  it  is,  and  how  it  began,  28S 

'2.  Anciently  allowed  to  thofe  in  Orders  only,      ibid. 

3.  How  it  came  to  be  extended,  and  why,  228 

4.  The  Time  of  claiming  it,  288 
'5.  Why   Purgation   was    required,    notwithftanding, 

ibid. 

6.  Might  anciently  have  been  prayed,  before  Con- 
viction, but  not  now,  •       2S9 

7.  Three  Things  to  be  obferved  in  giving  and  taking 
the  Clergy  at  the  Common  Law,  289,  290 

9.  May  be  allowed,  though  the  Ordinary  be  Abfcnt, 
'   '  290 


Collation,  vide  Xapfe. 
CoIInfion,  o?  Cotoin. 

1.  Where  a  Practice  by  Collufion  will  bear  an  A&ion, 

i.  Where  a  Verdift  in  one  A£Hon,  fhall  be  a  Con- 
viction of  Collufion  in  another  Action,  ibid. 

3.  Where,  and  to  what  Intents  a  Covenous  Convey- 
ance is  cfteemed  in  Law,  as  no  Conveyance,        72 

4.  Where  the  Collufion  is  apparent,  as  Feoffment  of 
the  the  Son  and  Heir,  the  Lord  may  enter,  not  fo 
mpon  any  other  Feoffee,  without  Proof  convenient, 

Commenoa,  o?  Commcnoatojp. 

1.  Where  the  Commendatory,  or  Parfon  of  G.  whofe 
Faculty  or  Confirmation    is  only  to  hold  it  while 

'  •  he  remains  Bifhop  of  C.  is  notwithftanding  an  Ab- 
solute Parfon,  107 

'2.  The  Form  of  the  Difpcnfation  to  hold  in  Commen- 
dam, 141 
■  3.  Commendam  retinere  is  no  Commendam  properly, 
though  commonly  fo  called,  143 

4.  Commenda  quotptplex,  e>  qualis,  I44>  145 


j.  Commenda  femefiris  ceafes  by  Lapfe  incurred,  Quia 
natura  appetit  perfeilum,  Page  144 

6.  Commenda  cannot  be  to  a  Church,  that  is  full,  not 
more  than  a  Prefentment,  .,.   >•.,.'      150 

7.  The  Difference  betwixt  a  Commenda,  and  ..Prefent- 
ment, h.,. .      ibid. 

8.  Commenda  defective  in  the  Conftitution  of  it  can- 
not be  made  good  by  the  Execution,  151,  154 

9.  Commenda  cannot  be,  without  the  Patrons  Confent, 

10.  Commenda  femejlris  is  but  a  Sequcftration  of  the 
Fruits  and  Cure,  till  the  Patron  Prefent,    152,  15; 

11.  Commenda  Temporary  cannot  be,  ibid. 

12.  Commendatory  Temporary  is  no  Succeflor,  nor 
can  be  PredeceiTor,  can  have  no  juris  utrum,  nor 
be  fued  in  Annuity,  nor  take  a  Fee-fimple,         153 

13.  Commenda  cannot  be  of  a  Church  fallen  into  a 
Lapfe,  154.  1 55 

14.  The  Word  Commenda  not  found  in  oup  Law- 
Books,  till  the  Stat,  of  25  H.  8.  c.  155 

15.  The  difference  between  Commendam  retinere  and 
Capere,  1  j5 

16.  No  Commendatory  but  of  a  Perpetuity  can 
plead  with  the  Patron,  i<J2j  1^3 


tfommifllon,  Commifftoner. 
5llut()o?itp. 


See 


28  H.  8.  c.  1;. 


Commiflion  works  upon  that,    which  was  not  then 
in  Being,  36 

,  High  Commiflioners,  by  Vertueof  the  Commiflion 
feife  two  Parts  of  the  Recufants  Manor  for  the 
Penalty  of  20  I.  a  Month,  due  by  2;  EUz..  this 
Prevents  the  Univerfities  Title  to  the  Prefentntion 
due  to  them,  upon  the  fame  Conviction,  by  3  Jac. 
cap.  ,        i,i6,  127 


Common* 


1.  Appendant  may  be  apportioned  by  the  AS  of  the 
Party,  not  Appurtenant,  25 

2.  Of  Eftovers  appendant  to  a  Houfe  is  not  loft  by 
the  falling  down  of  the  Houfe,  but  revived  upon 
the  re-edifying,  39,  40 

3.  Of  Eftovers  not  loft,  by  grubbing  up  the  Wood, 
but  ftill  an  Aflife  will  lie,  43 

4.  In  Trial  of  it,  the  Freeholders  cannot  Witncfs 
one  for  another,  9a 

5.  A  Copyholder  of  Inheritance,  which  hath  Com- 
mon appendant  in  another  Manor,  purchafes  the 
Freehold  and  Inheritance  of  the  Copyhold,  Qutre, 
if  the  Common  be  Extin&,  190 

6.  Appurtenant  ftall  be  apportioned  upon  Sale  of 
Part  of  the  Land,  *35 

7.  The  Dividing  of  a  Common  from  the  Manor  cannot 
Prejudice  the  Common,  286 

Common  $Tea$f  Court, 

1.  The  Courfe  of  it  in  the  Entry  of  the  Effoins,    46, 

47 

2.  The  Courfe  in  giving  the  Days  of  Appearance  to 
the  Vouchees,  _  46 

3.  Is  a  Fundamental  Court,  as  ancient  as  the  King- 
dom it  felf,  63 

4.  Where 


c 


c 


4.  Where  they  may  amend  the  Entry  of  a  Judg- 
ment after  a  Writ  of  Error  brought,  and  the  Re- 
cord certified,  Page  117 

5.  Will  order  a  new  Bill  to  be  filed  againft  an  Attor- 
ney after  Verdift,  upon  Oath  made  that  there  was 
a  Bill  (though  none  to  be  found)  filed  with  the  Ctifios 
Brevium,  1 34 

6.  May  fend,  to  an  Inferior  Court  for  the  Tenor  of 
the  Record,  by  Certiorari  out  of  their  own,         135 

7.  What  Courts  mnft  be  taken  to  have  the  Record  it 
felf  removed  into  C.  B.  ibid. 

8.  Will  not  after  the  Venue  in  an  Aftion  of  Debt  for 
Rent,  37 

9.  May  at  their  Difcretion  permit  an  Infant  to  fuffer 
a  Recovery,  196 

10.  The  Court  is  in  fttch  Cafe  to  examine  the  In- 
fant and  his  Guardian  too,  196,  197 

11.  An  Information  upon  28  E/.  for  Recufants  may 
be  here,  205 

12.  The  Bail  cannot  render  the  Body  of  the  Defen- 
dant here,  after  Error  brought  by  himfelf,  116 

13.  Where  the  Court  refufed  to  give  Serjeant  Tcwfe 
Advice  how  to  plead  in  a  Caule  depending  before 
them,  18S 

14.  The  Courfe  upon  the  render  of  the  Body  by  the 
Bail,  210 

1 5.  May  amend  a  Judgment  in  Qu.  Impedit,  given  by 
the  Juftice  of  Alfife,  327 


Common  ficcoVcrn.    Vide  ftccotoctn. 

Computation. 

%■■ 

I.  The  Day  of  the  Date  of  the  Proteftion,  mall  not 
be  counted  any  Part  of  the  Year,  539 

a.  The  Day  of  the  Date  of  the  Bargain  and  Sale, 
fhall  not  be  counted  any  Part   of  the  fix  Months, 

ibid. 

3.  The  Day  of  the  Robbery,  fhall  be  counted  Parcel 
of  the  Year,  139,  140 

4.  A  Leafe  a  ConfeBione  takes  Effeft  the  fame  Day, 
whether  dated  or  no,  140 

5.  If  a  Bargain  and  Sale  have  no  Date,  the  fix  Months 
.   fhall  be  counted  from  the  Delivery,  ■    ibid. 

6.  The  fix  Months  for  Proof  of  the  Surmife  in  a  Pro- 
hibition fhall  be  accounted  according  to  the  Ka- 
lendar,  and  not  by  the  z$  Days,  179 


Condition.    Vide  (©^ligation. 


1.  That  the  Feoffee  fhall  not  alien  void,   as  Repug- 
■  nant,  13 

2.  Where  it  may  be  apportioned,  by  the  Aft  of  the 
Parties,  24,   Where  not,     235,313 

3.  Where  the  Word  Pro  makes  a  Condition  Prece- 
dent, and  where  fubfeqjient,       4,1,  42.    See  Grants. 

4.  Mull  deftroy  the  whole  Eftate,  43 

5.  Where  the  Condition  contained  in  the  Arch-Bi- 
fhops  Difpenfation,  to  hold  in  Commenda,  and  con- 
firmed by  the  King's  Charter,  muft  be  averted, 
performed  in  pleading,  141,  142 

6.  May  be  annexed  to  an  Inftitution  by  the  Pope,  ac- 
cording to  the  Glofs,  145 

7.  The   Entry  for  a  Breach,  cannot  be  by  a  Baily, 

x54 

8.  Not  to  alien  may  be  annexed  to  a  Leafe,  /ecus,  if 
the  Leafe  be  to  the  Lcffee,  and  his  Affigns,        170 

9.  Not  to  fuffer  a  Common  Recovery  annexed  to  an 
Eftate  Tail  is  void,  as  Repugnant,  ibid. 


id.  A  Grant  of  a  Houfe  upon  Condition  not  ta  hfe 
the  Shops  void,  and  why,  Facte  170 

11.  What  Words  fliall  make  it  in  the  Kind's  Grant 

ii.  If  Lands  were  given  to  Baron  and  Feme  in  fpe- 
cial  Tail,  upon  Condirion  that  the  Baron  mall  not 
lWf  a  fine  with  Proclamations  to  bar  his  Iffue, 
this  were  Void,  ...  n<ji 

13.  Qji&re,  how  a  Condition  may  be  ffcid  to  wait  up- 
on, and  join  to  the  Grant,  2y(j 

14.  If  a  Leafe  be  devifed  to  a  Feme,  upon  Condition 
to  keep  and  Educate  A.  the  Baron  which  that 
Feme  fhall  take  may  perform  the  Condition,      28 5 

15.  Of  an  Obligation,  were  not  broken,  unlefs  the  In- 
tent be  broken,  •.  20, 

X.6.  Of  an  Obligation   expounded  by  Matter  dehors, 

269,  270 

17.  Of  a  Term  mortgaged  by  Baron  and  Feme,  fur- 
vives  to  the  Baron,  as  the  Term  it  feif  ihould  have 
done,  -  , 

18.  Performed  by  the  Daughter,  enables  her  to  retain 
the  Land  againft  a  Son  born  after,    -  jjy, 

19.  That  a  Leafe  for  Years  mail  be  void  for  Non- 
payment of  Rent,  'tis  not  void,  till  Demand,  3,  67 

CcnfeOiom 

1.  The  Difference  between  a  direft  Confeflion  by  bene 
&  verum,  and  wf  dedire,  jg* 

2.  The  Difference  between  «i£-  Party's  own  Confefli- 
on, and  the  Finding  of  the  Verdift,  $yr 

3.  TJ.e  Confeflion  of  the  Aftion  by  the  Executor,  how 
it  worketh  to  the  Acknowledgment  of  Affets,      178 

4.  Of  one  Defendant  fhall  not  conclude  the  other 

64,  193 

5.  Of  two  Colleftors  for  a  Parifh,  in  their  Acquittance 
cannot  conclude  or  bind  the  Right  of  the  Parifh, 

6.  Of  the  Aftion  of  the  Defendant,  after  IfTue  join- 
ed,,  where  it  fhall  be  refufed,  where  not,  no 

Confirmation. 


See 


r 


$atfon  2. 


atron. 


t.  Tenant  in  Tail,  and  his  Son  join  in  a  Grant  of 
the  next  Avoidance,  'tis  void  againft  the  Son  and 
no  Confirmation,  45 

2.  A  Leafe  for  70  Years,  made  by  a  Prebend  before 
the  Statute,  is  good,  though  not  confirmed  till  af- 
ter the  Statute,  -j 

3.  Where  a  Stranger  feifes  and  detains  a  Villain  in 
Grofs,  a  Confirmation  to  him  by  the  Lord  is  Void , 

99 

4.  See  Commenda,  -         1 

5.  He,  who  is  wrongfully  collated  by  the  Bifhop,  is  an 
Incumbent  capable  of  a  Confirmation,  30s 

Confirmation  of  Ermr.tf  3datcnt£. 


See 


31  H.  8.  c.  13. 

34  H.  8.  C.  21. 

Couftiit. 


1.  Of  Parties  to  a  Mif-trial,  will  not  change  the  Law,  5 

2.  Of  Parties  to  demur  upon  one  Point  certain,  can- 
not quit  the  Court  of  their  Office  to  judge  upon 
the  whole  Record,  5$ 


c 


3.  .By  Confont  of  the  Plaintiffs  in  a  Qu.  Imped,  the 
King  may  have  a  Writ  to  the  Bifliop,'  though  his 
Title  be  notelear,  -Page  J*7 

4.  Of  the  Parties  in  Pleading,  cannot  quit  the  Court 
x>£  their  Office,  to  abate  the  Writ,  279 

Confimili  Cafu. 

1.  Brought  by  Barpn  and  Feme,  ibe  Writ,  muft  con- 
clude to  the  Feme,  1 

a.  If  the  Demandant  count  of  an  Alienation  m  Fee, 
yet  the  Defendant  fliall  make  his  Traverfe  to  alie- 
nation, modo  &  forma,  and  the  Demandant  lhall 
maintain  the  Jffue  hy  Alienation  in  Tail,  or  for 
l,ife,  for  they  "are  all  alike  material,  105 

ConfiaBIf,  an&  SJBarfljal. 

1.  If  a  Man  be  called  Traytor,  there  is  a  judicial 
Combat  allowed  him  before  the  Conftable,  for  mat- 
ter of  Satisfaction  in  point  of  Honour,  1 2 1 

ConRruaion  of  Untu. 


r3ltocrmenr. 
declaration, 
©ctoifc. 
Election, 
(filiate. 
tfijcpoGtion. 
forfeiture, 
<(5?ant£. 

Ea&» 
^lea&ing. 


See  i 


1.  Where  it  fhall  make  a  Warranty  fceming   intire 
to  be  divided  ;  reddendo  Jlngula  Jingulis,  24 

2.  Upon  a  Leafe  doubtful  in  t)ie  Limitation  of  the 
Term,  l8»  I0 

3.  Upon  the  A3  of  the  Parties  for  apportioning  a 
Condition,  24 

4.  Is  drifter,    where  the  Tenure  is  charged  uppn  a 
Warranty  real,  than  where  upon  a  Chattel,         2j 

5.  If  the  Lord  refufc  to  admit  his  Cuftomary  Tenant, 
the  Law  lhall  fupply  Admittance,  lSl 

6".  Alius  Legitimi  non  recfyiunt  modum,  J53 

7.  The  Rules  of  Law  mult  not  be  guided  by  the  Im- 
providence of  others,  iJ7 
S.  Where  the  Law  ihaU  conftrue   a  Priority  in  an 
Jhftant,                            36-,  208.  and  where  not,  8S 

9.  Where  the  Law  will  npt  conftrue  any  Priority  in 
'  the  fanje  Day,  p8 

10.  What  fhall  be  conftrued  Fi&ion  of  Law,    what 
Hot,  '.     .  "2 

11.  If  Ceftuy  que  ttfe,  and  his  Feoffee  join  in  a  Feoff- 
ment, it  is  the  Feoffment  of  the  Feoffee,  3 1 1 

12.  Where  the  whole  Term  lhall  be  as  one  Day,     70 

Confultatioin 
See  f^ofjibition. 

1.  It  rauft  be  according,  tp  the  Libel,  1,1 5, 

2.  If  the  Libel,  be.  fox :  all  the  Tithes,  and.  Prohibi- 


tion awarded  for  want  of  Writ  to  two  Parts,  the 
Parfoia  cajjnpt  have,  a  Confultation  for  the  third 
Part,  but  mult  Libel  de  novo,  for  the  third  Part, 
Quote,  '■■         _  -115,  300,  501 

.  Where  the  Libel  is  entire,  there  no  Consultation 
can  be  awarded  for  Part,  fecm,  where  it  is  feveral, 

191,  300,  301 

.  A  Consultation  after  Verdifi  in  a  Prohibition  is 
Final,  and  how,  t%6 


Contempt. 

1.  If  the  Tenants  of  the  Land,  notwithstanding  No- 
tice of  a  Writ  of  Eftrepment  directed  to  the  She- 
riff commit  Wafte,  this  is  no  Contempt,  ptherwife 
if  the  Writ  had  been  directed  to  them,  85 


Copp  fjclfccr. 

1,  I  cannot  lay  a  Cuftom  to  fell  and  fell  Timber, 


6> 
11 


2.  Forfeits  not  his  Copyhold,  for  Non-payment  of  an 
unreasonable  Fine,  135 

3.  The  Court  Shall  Judge  the  Unreafonablenefs,    ibid. 

4.  The  Unreafonablenefs  muft  come  on  the  Part  of 
the  Tenant  by  fpecial  pleading  the  Circumftances 
of  his  Cafe,  or  by  giving  it  in  Evidence  upon  not 
guilty  pleaded,  that  fo  the  Court  may  Judge  up- 
on the  Faft  agreed  ibid. 

5.  The  Demand  of  Rent  or  Fine,  fo  as  to  make  a 
Forfeiture,  muft  be  pf  the  Perfon  of  the  Copyhol- 
der, ibid. 

<$.  If  a  Copyholder  demife  by  Licenfe,  by  Indenture, 
he  may  Surrender  the  Reverfion  by  the  Name  of 
a  Reverfion,  177 

7.  What  collateral  Incidents  to  Eftates  will  not  be- 
long to  Copyholds,    without  fpecial  Cuftom,     215, 

216 

8.  If  a  Copyholder  demife  by  Licenfe,  and  foefeit 
the  Leafe,  will  ftand  sgainft  the  Lord  perhaps, 
g?£re,  177 

9..  Where  the  Severance  of  the  Cuftomary  Tenement 
from  the  Manor  fhall  not  Prejudice  the  Widow 
in  her  Cuftomary  Eftate,  181 

iq.  Where  the  Widows  Cuftomary  Eftate  fliall  be  c 
fteemed  in  Law,   as  veSed  without  Admittance  of 
the  Lord,  ibid. 

11.  The  Widows  cuftomary  Eftate  due  to  her,  who 
was  divorced,  a  menfa  &  thoro,  though  there  were 
Caufe  for  a  Divorce,  a  vinculo,  ibid. 

12.  A  Copyholder  of  Inheritance,  which  hath  Com- 
mon Appendant  in  another  Manor,  pnrchafeth  the 
Freehold,  and  Inheritance  of  the  Copyhold,  Q**re 
if  the  Common  be  Extinct,  19a 


Coparcener*?,    See  $ar«ner#. 
Co?po^atisn,    See  25p  3£atD. 


1.  When  in  pleading  and  filing  the  Creation  muft  be 
fhewn,  when  not,  64,  2ri 

2.  When  an  Obligation  made  to  a  fingle  Corporation, 
and  his  Succeffors  goes  to  the  Executors,   where 

not,  64 

3.  What  fhall  be  a  Mifnofmer  to  avoid  a- Grant,  what 
not,        -  124,  125* 


4.  What 


c 


4,  What   Caution   is  beft  to  be  ufed  in   a   Verdift, 
where  the  Doubt  is  like  to  arife  upon  the  Mifnofmer, 

Page  125 

5.  Where  the    King  may   make   Ordinances   at  the 

Time  of  the  Incorporation,  210 

5.  Cannot  make  By-Laws  againft  Reafon,  or  the 
Laws  of  the  Realm,  211 

7.  Have  Power,  by  the  very  Incorporation,  to  make 
By-Laws,  without  exprefs  Claufes,  ibid. 

8.  What  By-Laws  fhall  be  faid  againft  Reafon,     ibid. 

9.  The  fimple  Incorporating  of  a  Town,  excludes  not 
Forrcigners  to  trade  there,  21a 

£o?oner£. 

1.  If  the  Court  allows  the  Plaintiff's  Surmife,  and 
grant  Proccfs  to  the  Coroners,  Qttare,  whether  they 
may  afterward  Award  it  to  the  Sheriff,  64 

z.  Coroners  acting  as  Minifters  of  Juftice  muft  all 
join,  as  Judges  they  may  divide,  70 

3.  A  Return  of  a  vert,  by  three  Coroners,  where  are 
four,  is  Error  at  Common  Law,  but  holpen  by  the 
Statute,  ibid. 

4.  When  the  Sheriff  is  Plaintiff  in  the  A£ion  of 
Wafte,    the  Eftrepment  fliall  go  to  the  Coroners, 

5.  The  Coroners  may  provide  againft  Wafte,  by  ta- 
king the  Pojfe  Comi  tatus,  ibid. 

6.  A  Flight  found  by  the  Coroners  Inqueft  is  Final, 
as  to  Forfeiture  of  Goods,  518 


Coft£.    £ce  ©amagcg. 


1.  If  Damages  be  feveral,  and  Cbfts  entire,  though 
Part  of  the  A£Kon  fail,  and  Judgment  for  that 
Part  be  rcverfed,  yet  the  entire  Cofts  fliall  ftand, 

6 

2.  If  a  Prohibition  be  awarded  for  Part,  after  Sen- 
tence, the  Cofts  taxed  before  the  Prohibition  deli- 
vered, cannot  all  be  exafted,  /ecus  of  thofe  taxed 
after,  be  they  never  fo  High,  192 

3.  Where  the  Plaintiff,  after  a  Verdift  againft  him, 
fliall  not  fave  his  Cofts  by  exception  to  his  own 
Declaration,  219 


Covenant, 


t.  Where  it  lies  upon  a  Warranty,  4,  28 

2.  Where  it  lies  upon  a  Covenant  in  Law,  by  Demiji, 

12 

3.  Performance  of  Covenants  may  be  pleaded  gene- 
rally, if  the  Indenture  be  pleaded  too,  8 

4.  Though  the  Covenant  be  Negative.     Qu&re,        15 

5.  A  Covenant  in  Law  by  Demiji  may  be  broken 
before  Eviction,  otherwife  of  an  exprefs  Covenant 
to  enjoy,  12 

6.  By  an  Under-Sheriff  not  to  execute  certain  Pro- 
cefs,  without  a  Warrant  from  the  High-Sheriff, 
Void,  as  againft  Law,  13 

7.  By  the  Feoffee  not  to  alien,  good,  ibid. 

8.  Shall  be  taken  ftriftly,  2; 

9.  That  B.    fliall  enjoy  for  feven   Years  is  a   Leafe, 

.35 

10.  That  the  Leffee  fliall  enjoy  binds  not  againft 
a  wrongful  Ejeftmcnt,  unlefs  it  be  particular  a- 
gainft  A.  who  wrongfully  ejects,  or  cxprefly  againft 
all  Strangers,  ibid. 

11.  Lies  againft  the  Leflbr,  upon  an  Eje&ment  by 
him,  ibid. 


12.  I«  the  Affirmative  cannot  take  away  a  prece- 
dent Power,  or  Intereft,  Vage  172 

13.  That  the  Grantee  of  Trees  may  take  them  with- 
in  five    Years   amounts    to   a  general  Warranty, 

178 

14.  Where  Covenants  to  do  all  A&s  for  further 
Affuranee  fliall  be  fufficient  to  declare  the  Ufe  of 
a  fu'bfequent  Fine  in  Fees,    and  where' not,     273, 

*74>  fc7j 

15.  The  Office  of  Covenanrs  for  farther  Aflurance 
and  quiet  Enjoyment,  27  j 

16.  Covenants  muft  be  taken  with  refpe£t  to  the  whole 
Context,  and  Contents  of  the  Deed,  ibid. 

17.  A  Covenant  to  make  fuch  Affurances,  as  fliall  be 
reafonably  devifed,  muft  be  of  fuch  Aflurance,  as 
differs  not  from  the  Bargain,  ibid. 

18.  How  Covenants  may  fee  faid  to  wait  upon,  and 
join  with  the  Grant,  20K 

Cofccttutc 


-See 


25arom 

ana 
feme* 


i;  Was  not  protested  at  Common  Law,  ib  much  as 
Infancy,  and  why,  $j 

CcunrilsCaBIc. 


I*  Is  as  it  Were  a  Court  of  State,  114 

2.  Is  not  tied  to  any  fet  Form  of  Proceedings,      ibid, 

3.  An  Ambaffadbr  may  Profecute  there,  for  his  Ma- 
tters Subjefts,  but  not  in  Chancery,  ibid. 

4.  A  Commandment  of  the  Lords  of   the.  Council 
pleaded  in  Traverfe,  134 

5.  In  what  Cafes  they   may  Command  a  Man  upon 
his  Allegiance,  in  what  not,  271,  272 

6.  Where  a  Command  of  a   Committee  of  .them   is 
as  much  as  of  the  whole  Board,  272 

7.  Where  refufal  to  Anfwer  them  in  a  Queftion  of 
State  fliall  bepunifhed  in  Star-Chamber,  235 

8.  Where,  and  how  far  a  Caufe  determidable  in  Star- 
Chamber,  is  examinable  here,  413 


Count p  Palatine. 

1.  Hath  a  Court  of  Chancery  incident  to  it,  63 

2.  How  Iffues  joined  at  Wejlminfler  may  be  tried  there, 
and  certified  from  thence,  138,  139 

3.  What  Alterations  have  been   made  in  the  County 
Palatine  of  Durham,  by  the   Stat,  of  27  H.  8.  c.  24. 

*39 


<Courr,  0}  4Tonrt& 


1.  When  the  Court  is  bound  ex  officio  to  difallow  the 
men.  fac.  J7 

2.  When  to  abate  the  Writ,  279,  2.8  r 

3.  Where  the  Determinations  of  the  King's  Courts 
make  Points  to  be  de  lege,  as  Articles  are  faid  to  be 
de  fide,  by  the  Determination  of  the  Church,      198 

4.  As  Amicus  Curia,  any  body  may  Inform  any  where, 

281 

5.  A  Caufe  judged  by  the  Court  that  hath  no  jurif» 
diftion  of  the  Caulc  is  utterly  Void,   &  coram  non 

jl,d'ce>        .  .J3 

6.  Bound  to  judge  ex  officio,  upon  the.  Whole  Record, 
though  Demurrer  be  joined  upon  a  Point  certain,  56 

7.  Aftec 


c 


D 


7.  After  a  Verdift  they  muft  make  no  more  Doubts, 
than  the  Jury  made,  Page  55 

8.  When  'tis  in  their  Difcretion  to  grant  a  Prohi- 
bition, 67 

9.  Where  the  Court  fhall  judge  by  Difcretion,  the 
Conveniency  of  Things  in  certain,  69,  77 

10.  How  the  Courts  of  Common  Law  may  be  faid 
to  have  unlimited  Power  inCaufes  Tranfitory,     79 

11.  If  after  Demurrer  a  Plea  be  pleaded  puis  dar- 
rein continuance,  and  a  new  Demurrer  upon  that, 
yet  the  Court  muft  Confiderof  the  firft  Demurrer, 

81 

12.  The  Court  of  Common  Law  muft  expound  thofe 
Statutes  concerning  Ecclcfiaftical   Courts,        83, 

84 

1 3.  The  Court  mail  Judge  of  convenient  Time  to 

remove  upon  the  Death  of  Tenant  for  Life,  or  to 
remove  Corn  off  from  the  Common  upon  the  Faft 
agreed  in  Pleading,  or  found  by  Jury,  1 74 

14.  The  Aft  of  the  Court  mif-a warding  a  Certiorari, 
will  not  make  it  a  Failer  of  Record  in  the  Party, 

135 

1 5.  The  Court  ftiall  judge  of  the  Sufficiency,  or  in- 
fufficiency  of  a  Surmife,  217 

16.  Where  in  a  Cafe  of  general  Concernment,  the 
Court  for  avoiding  multiplicity  of  Suits  may  direft 
a  Trial  to  be  had  in  one  Man's  Cafe  for  all,         92 

17.  All  fetled  Courts  do  and  muft  obferve  eflen- 
tial  Forms  of  Proceedings,  fell.  Procejfus  Legitinios, 

114 

18.  The  Court  muft  award  a  Writ  for  the  King, 
•where  the  Title  appears  for  him  in  a  Quare  Impedit, 
though  the  Iffue  be  not  found  for  him,        118,  119 

icf.  So  likewife  if  the  Title  be  clear,  though  he  be 
no  Party  to  the  Aftion,-  116,  127 

20.  Where  the  Court  is  fo  inveigled  between  the  In- 
formers, that  it  knows  not  for  which  to  give  Judg- 
ment, neither  (hall  have  Judgment,  1 28 

21.  Shall  judge  the  Unreafonablenefs  of  a  Copyhold 
Fine  upon  the  Circumftances  of  a  Faft  agreed  in 
Pleading,  or  by  jury,  135,  174 

3fcDmitaItp,  tfjeir  Sfurif&iction. 
j&u  SfiDmtraltp. 

Cfjancerp,  fee  <JTI)antcrpt 

Common  pcajsr,  fee  €ommo;i  $lra£. 

Cinque  $o?tg,,  fee  tongue  $o?t£. 

a^utcfjp,  fee  sDutcfm. 

flEcelefiaftical,  fee  nEcdefiaflical  Courf£* 

tfJreljequer,  fee  <£jccf)ci]uer. 

Chequer.  d&amoer,  fee  (Sycljequer 
€f)am&er. 

i^iffl)  Comnuffion,  fee  j^igf) 
ConimtflTton. 

&ing'0  25encfj,  fee  fcing'£  Sfoncfj. 

%teti  fee  Hcer. 

fl^arffjal,  fee  Gonjlable  and  Sflj)arffjal. 

fSipototjettf  i0  onln  fo?  aBarRet<eaufe0, 

12  ^pfjansJ,  fee  London  Cllffom. 
i 


&cqmti. 

i.  Not  ftiled  a  Court,  but  Mailer  of  Requefts,  Page  77 

Jjtai^Cfjamucr,  fee  ^tar^amfcer. 

3Batt!0,  fee  IBaragf. 

Countermand,  fee  ile^ocation. 

Countersplea  cf  ^oucljer, 
^ce  ©ontfjer. 

CuSom,  fee  p:efcciptian, 

1.  By  a  Copyholder.     See  Copyholder,  1 

2.  Of  the  Realms  of  the  Common  Law,  18 

3.  Difference  betwixt  that  and  Prefcription,  86 

4.  The  Cuftoms  of  London  that  direftly  concern  the 
Intereft  of  the  Corporation,  are  not  triable  by  their 
Certificate,  but  by  Jury,  85,  87 

5.  What  Cuftoms  in  London  arc  allowable,  $6 

6.  For  the  Parifhioners  to  pay  their  Tithes  truly, 
without  the  View  of  the  Parfon,  not  good,         107 

7.  Of  a  Parifli  to  take  Fees  for  the  Burial  of  a  dead 
Perfon,  though  carried  through,  and  buried  elfe- 
where,  not  good,  175 

8.  To  have  Suit  to  a  Mill  for  all  Corn  fpent  and  fold, 
void,  189 

9.  That  an  Infant  may  make  a  Feoffment,  where  it 
fhall  be  good,  where  not,  225 

10.  To  have  all  the  Lambs  of  the  Parifli  reckoned 
together  as  one  Man's,  void.  329 

11.  The  Form  how  to  apply  the  Cuftom  of  a  Manor, 
to  a  Particular  Meffuage  in  pleading,  286 

12.  If  a  Man  and  his  Wife,  paffes  the  Wives  Land 
in  London,  and  ftie  be  examined,  this  binds  her  by 
the  City  Cuftom,  225 

13.  To  bind  Feme  covert  by  Deed  enrolled,  without 
Examination,  were  void,  ibid. 

14.  Of  London,  that  the  Executors  of  a  Free-man 
fhould  be  bound  to  the  Court  of  Orphans  there,  as 
well  as  the  Spiritual  Court,  is  good,  247 

15.  This   Cuftom  extends  to   Widows   of  Free-men, 

ibid. 

Cuftos  Rotulorum. 
^ee  Certiorari. 


D 

©amag;e£.    Gloceft.  c.  i. 

1.  \  A  AY  be  feveral,  and  Cofts  entire,  and  then, 
lv  I  though  the  Judgment  be  reverft  in  Part, 
yet  it  fhall  ftand  good  for  the  reft,  and  for  the 
whole  Cofts,    ■  6 

2.  Whereupon  the  Relcafing  of  the  entire  Damages 
and  Cofts,  which  were  afleffed,  the  Plaintiff  may 
have  Judgment,  otherwise  not,  178 

3.  Not  recoverable  in  a  Quare  Impedit,  or  a  Warran- 
tia  Charts,  quia  timet,  2  2 

4.  May  be  laid  in  the  Declaration,  though  not  reco- 
verable, 2  3 

5.  Recovered  by  Executors,  where  they  are  Afters, 

33 
6.  Where 


D 


C.  Where  one  fhall  recover  Damages  for  a  thing  that 
is  not  in  ejfe,  with  relation  to  the  Value  of  it,  when 
it  was  in  ejfe,  P'tge  43 

7.  If  a  Trefpafs  be  brought  againft  three,  who  fever 
in  Pleas  and  Iffues,  yet  one  Jury  (hall  affefs  Da- 
mages for  all,  66 

8.  That  Defendant  which  is  not  Party  to  the  Iffue, 
may  have  an  Attaint,  as  to  the  Damages,  ibid. 

9.  Writ  of  Enquiry  of  Damages  directed  to  the  She- 
riff cannot  be  executed  by  the  Bailiff  of  a  Liberty, 

S3 

10.  Where  they  are  well  enough  affeffed  in  an  Affump- 
Jlt,  though  affeffed  occaji^ne  detentionis  debiti,  and  not 
non  performationis,  89 

11.  Where  recoverable  in  a  Writ  of  Raviihment  fa 
gard,  though  the  Statute  gives  them  not,  94 

12.  If  a  Feme  covert  be  acquitted  in  an  Appeal, 
Qu&re,  if  fhe  fhall  have  them  againft  the  Abettors, 
for  a  Monk  mall  not,  98 

13.  Where  the  firft  Diffeifor  and  Feoffee  was,  and  is 
chargeable  with  the  whole  Damages,  and  where 
not,  ibid. 

14.  Where  they  are  given  entire  upon  Non  Culp. 
pleaded,  and  by  Law  none  can  be  given  for  Part, 
yet  it  fhall  not  be  underftood  that  they  are  given 
according  to  Law,  and  why,  189 


©c&r.    Vide  Sit^S^cnt. 

J.  Brought  by  an  Executor  for  the  Arrearages  of 
Rent  ended  is  local  ftill,  and  muft  be  laid  where 
the  Land  lies,  37 

a.  If  the  Profits  of  a  Court  be  leafed,  rendring  Rent 
in  Debt  for  that  Rent,  'tis  no  Plea  for  the  Leffee 
to  fay  he  received  no  Profits  that  Year,  otherwife 
it  is,  if  the  Lord  difcharge  or  releafe  all,  44 

3.  The  Form  of  pleading  in  Debt  upon  an  Arbitra- 
ment, 49,  190,  191 

4.  In  Debt  upon  a  Bond,  'tis  no  Plea  that  the  Plain- 
tiff accepted  a  new  Bond  in  Satisfaction  of  the  old, 

68,69 

5.  In  Debt  for  Rent,  the  Declaration  mull  aflign  a 
Place  where  the  Leafe  was  made,  Sz 

6.  It  is  no  Plea  for  the  Leffee  to  fay  the  Land  was 
extended  before  the  Rent  Day,  if  the  Liberate  were 
executed  after,  ibid. 

7.  The  Declaration  may  be  for  feveral  Duties,  as 
Rent,  and  Nomine  poena,  ibid. 

8.  Where  the  Aftion  fhall  be  abated  by  Variance 
'twixt  the  Declaration  and  the  Obligation,  where 
not,  18,  19,  20,  116 

9.  In  Debt  upon  an  Obligation  of  10  /.  recited  to  be 
for  Rent,  Entry,  and  Sufpention,    is  no  Plea,    be 
caufe  it  only  anfwers  a  Recital   in  the   Condition, 
which  is  not  Material,   and  not   the  Condition  it 
felf,  130 

10.  Where  the  Aftion  of  Debt  brought  upon  a  Re- 
cognifance,  or  Judgment  muft  be  laid,    4,  194,  196 

11.  In  Debt  for  10  /.  the  Declaration  may  be  of  fe- 
veral Bonds,  178 

12.  In  Debt  againft  Baron  and  Feme,  the  Declaration 
may  not  be  of  feveral  Contracts,  one  Dumfola  fuit, 
another  on  Infimul  computaverunt,  1 84 

13.  What  fhall  be  a  fufficient  Contraft  in  Law  to 
maintain  an  Aftion  of  Debt,  206.  Vide  Sheriff. 

14.  Qu&re,  If  an  Aftion  of  Debt  may  not  be  had  aJ 
gainft  an  Executor,  as  a  Principal  Debtor,  and  de- 
clare of  Devajlavit  by  him,  206 

15.  Where  and  for  what  Duties  it  will  lie,  ibid. 

16.  'Twill  lie  in  many  Cafes,  where  an  Account  may 
lie  too,  306 


17.  if  the  Defendant  pleads  uncor.  prill,  the  Plaintiff 
may  accept  the  Money,  or  if  he  plead  Riens  ekter- 
maims,  he  may  have  a  prefent  Judgment,  but  if 
he  join  Iflue  upon  the  Tender,  and  Affets,  he  is  in. 
danger  of  a  final  Bar,  page  I99 

18.  Where  it  will  He  upon  a  Promife,  aiJ$ 

19.  Where  againft  the  Executors  upon  Contraft  of 
the  Teftator,  ihu, 

20.  Where  in  the  Detinet  only,  where  in  the  Debet  &> 
detinet,  „$* 

21.  In    Debt  upon  2  E.  6.    Nil  debet,  a  good  Iffue* 
_     ■      " •■■      '  .  218 

22.  In  Debt  againft  three,  one  may  wage  his  Law, 
though  the  other  plead  ad  Patriam,  adjudged,  244, 

245 

23.  Where  Debt  will   He  for  an  Efcape.      See  Efcap*. 

24.  For  the  King's  Debtor.         See  Stat.  38  H.  S.  and 

13  Eliz..  Cap* 

©eclaration.    Vide  Pea&iii£. 

1.  Where  the  Want  of  an  Averment  in  it  felf  fhall 
be  fupplied  by  an  Intendment,  or  Implication,     4, 

2.  In  an  Aftion  upon  the  Cafe  may  be  of  feveral 
wrongs,  as  Words  and  an  Indiftment,  $ 

3.  In  Debt  may  be  for  Rent  and  Pain,  Avowry  8 

4.  See  Debt,  Jll 

5.  In  an  Aftion  of  Slander  againft  an  Attorney  muft 
fhew  a  Precedent  Communication  of  him  as  an  At- 
torney, „ 

6.  See  Debt,  /z 

7.  In  Replevin  muft  aflign  a  Place,  as  well  as  a 
Town,  I(J 

8.  But  if  it  be  pleaded  to,  and  not  demurred  upon, 
'tis  good  enough,  j  _ 

9.  In  Debt,    mif-reciting  the  Obligation  is   naught, 

K  19 

10.  In  EjeBione  firm*,  when  warranted  by  the  Leffee, 
notwithftanding  feeming  Repugnancy,  18,  19^ 

T        „r  when  not,  73 

n.  In  a  Warrantia  Chart*,  what  Points  muft  be  obfer- 

Vr  '        /-  io>  2I>  22, 

12.  Surplufage  in  Count  hurts  not,  2; 

13.  See  Damages,  ? 

14.  What  is  omitted  in  it,  and  not  neceffary  to  be 
fpoken  to,  fhall  not  be  taken  to  be  confeffed  or 
not  denied,  ' . 

15.  By  an  Adminiftrator  upon  Affumpfit  to  the  Inte- 
ftate,  without  producing  Letters  of  Adminiftration 
not  good,  s 

16.  By  an  Executor  in  an  Aftion  for  Wrong  done  to 
himfelf,   need  not  produce  the  Letters  Teftamen- 

17.  The  Form  of  a  Declaration  in  a  Prohibition,  89, 

18.  In  Annuity  pro  confilio,  need  not  aver  that  Coun- 
fel  was  given,  . 

19.  In  Covenant  or  other  Aftion  by  a  Sen-ant  for 
Wages,  muft  aver  that  the  Service  was  done,    41, 

20.  In  Aftion  for  Slander  muft  lay  quod  in  auditu  quant 
plurimum  propalavit,  ^ 

41.  In  an  Affiimpfit  the  Plaintiff  muft  aver  the  Per- 
formance of  all  on  his  Part  to  be  performed,       68 

22.  If  the  Declaration  be  but  in  B.  R.  the  firft  Day 
of  the  Term,  and  Bail  filed  the  laft,  'tis  .rood  e- 
nough, 

23.  The  Form  of  it  in  an  Aftion  upon  the  Stat,  of  L 
11.  6.  cap.  15.  ^  ,;> 

C  *4.  Need 


D 


D 


24.  Need  not  aver  that  which  will  come  more  pro- 
perly on  the  other  Side,  Page  78 

25.  In  Debt  for  Rent,  muft  aflign  a  Place  where  the 
Leafe  was  made,  °- 

z6.  So  in  an  EjeBione  Firm*,  S9 

27.  Where  the  Writ  may  be  general  and  the  Count 
Special,  °4 

28.  In  an  Affumpfit  cannot  be  of  two  feyeral  Affump- 
Jits,  one  made  by  the  Defendant  in  his  own  Right, 
the  other  in  the  Right  of  the  Inteftate,  as  Admi- 
niftrator,  SS 

29.  In  an  Affumpfit  to  pay  Money  in  Confi deration  of 
a  Promife,  there  needs  no  Averment  of  the  Per- 
formance, becaufe  'tis  Promife  for  Promife,       ibid. 

30.  And  the  Counter-promife  not  yet  performed 
makes  the  Confideration,  106 

31.  In  an  Aftion  upon  an  Injimul  computaverunt,  need 
not  fet  forth  for  what  the  firit  Moneys  accounted 
for  were  due,  88 

32.  In  an  Affumpfit  to  pay  52  /.  for  fo  many  Oats  fold, 
as  according  to  ioj.  9  d.  the  Quarter  come  to  that 
Sum,  though  the  Declaration  alledge  the  delivery 
of  92  Quarters,  and  6  Bufhels,  which  comes  to  3 
Farthings  more,  yet  'tis  good  enough,  ibid. 

33.  In  an  Affumpfit  to  pay  for  dying  60  Kerfies,  if 
the  Declaration  mention  60,  but  mif-fum  them, 
and  conclude  upon  59,  yet  'tis  good,  89 

34.  In  a  Qn:.  Impedit,  the  .  Declaration  is  always  of 
Seifin,  'and  a  Prefentment  too,  though  a  Prefer- 
ment alone  were  fufficient,  102 

35.  In  a  Traverle  the  Plaintiff  may  maintain  his  Afti- 
on by  a  Traverfe  at  any  other  Day  before  the 
Aftion,  though  he  declare  of  a  Day  incertain,    104 

36.  If  after  Pleinment  Adminifler  pleaded,  the  Execu- 
tor Confefs  the  Aftion,  this  is  no  Confcifion  of  Af- 
fets,  for  the  Confeffion  naturally  can  extend  no 
farther  than  to  the  Count,    which  is  of  the  Debt 

only,  .       .'  J78 

37.  The  Difference  between  the  Declaration  in  an 
Aftion  upon  the  Cafe,  grounded  upon  the  Cuftom 
of  Suit  to  a  Mill,  and  the  Count  in  a  SetTa  Mohnd. 

188 

38.  If  the  Plaintiff  delare  upon  an  infufficient  Cu- 
ftom, and  aflign  a  Breach  in  that  Part  of  it  which 
is  Sufficient,  it  will  not  fcrve,  189 

39.  Though  the  Declaration  contains  falfe  Latin, 
yet   Judgment  fhall   not    be  flayed  after  Verdift, 

40.  The  Form  of  the  Declaration  in  an  Aftion  upon 
the  Cafe,   for  cutting  and  fubverting  a  Mill  Dam, 

193 

41.  In  an  Aftion  upon  the  Cafe  againft  an  Hoftler, 
the  Declaration  need  not  alledge  it  to  be  Commune 
Hofpitium,  245 

42.  In  Aftion  upon  the  Star,  of  Hue  and  Cry,  the 
Declaration  may  be  Verfus  homines  inhabitantes  in  di- 
midio  Hundredi,  246 

43.  If  the  Plaintiff  declare  upon  a  Bond  made  Ulti- 
mo Augujii,  though  upon  Oyer  it  appear  to  be  da- 
ted 19  Aug.  yet  this  is  no  Variance  to  arreft  the 
Judgment  after  Verdift,  249 


1.  Read  amifs  to  him  that  cannot  read,  or  mif-re- 
ported  to  him  that  is  Blind,  binds  not,  96 

2.  If  a  Leafe  or  Obligation  were  read  to  an  unlearn- 
ed Man  thus,  if/.  S.  and  his  Wife  convey  unto 
you  their  Eftate,  then  you  leafe,  or  are  bound, 
and  in  Truth  the  Condition  is,  if  the  Husband  do 
it  without  naming  the  Wife,  this  is  void.  126 
The  Reafon,  230 


3.  Where  becaufe  the  Deeds  were  not  extant,  the 
Chancery  believed  the  Title  of  Law,  and  decreed 
the  Land  to  the  Plaintiff,  till  the  Defendant  fhould 
produce  the  Evidence,  109 

4.  A  Rent  may  be  afligned  for  Dower  out  of  Land 
dowable,  without  Deed,  153 

5.  When  it  is  pleaded,  muft  be  in  Cur.  Prolat.  See 
Pleadings,  38,  21S 

6.  A  Deed  entred  in  h&c  verba,  is  become  Part  of  the 
Plea  that  refers  to  it,  as  much  as  if  it  had  been  in 
the  Plea,  217,  233 

7.  A  Deed  cannot  be  delivered  as  an  Efcrowl  to  the 
Party  himfelf,  246 

8.  Claufes  of  a  Deed  in  Company,  fhall  have  other 
Conftruftion  then  alone,  276 

9.  A  Deed  need  not  be  fhewn  in  pleading  by  him, 
who  is  not  privy  to  the  Grant,  303 

10.  A  Power  of  Revocation  by  any  Writing,  doth 
not  neceflarily  require  a  Deed,  but  may  be  execu- 
ted by  a  laft  Will,  312,  313 

11.  So  e  converfo,  a  Fine  to  the  Ufe  of  a  laft  Will  is 
not  to  be  undcrftood  of  a  Tcftament  only,  but  may 
be  extended  to  any  other  Deed,  348 


33cm an&.    See  iScquelL 

1.  Of  Rent  need  not  bealledged,  when  Rentis plead- 
ed to  be  behind,  otherwife  upon  juftifying  Entry  for 
Non-payment,  8,  20,  208 

2.  Of  Rent  how  it  comes  in  upon  Iflue  pleading,      8 

3.  A  Nomine  poena  is  not  forfeited  without  aftual  De- 
mand, 8z 

4.  There  muft  likewife  be  a  Demand  of  the  Penalty 
it  fclf,  the  latter  end  of  the  Day  after  the  Rent 
grows  due,  208 

5.  Qu&re,  if  Diftrefs  will  ferve  for  that,  ibid. 

6.  O?  the  Rent  muft  be  alledged,  elfe  no  Forfeiture 
of  the  Nomine  poena,  122,  208 

7.  The  Rent  or  Fine  in  cafe  of  Forfeiture  of  a  Co- 
pyhold muft  be  demanded  of  the  Perfon  of  the 
Tenant,  135 

8.  Of  Homage  muft  be  of  the  Perfon,  207 

9.  Though  the  Lord  demand  not  his  Renr-fervice  at 
the  Day,  yet  he  may  afterwards  diftrain  for  it, 
without  a  Perfonal  demand,  otherwife  of  a  Rent- 
feck,  and  why,  ibid. 

10.  Diftrefs  for  Rent  is  both  a  Demand  and  a  Diftrefs, 

207,  208 

11.  Leffee  for  Years  condition'd  to  be  void,  for  Non- 
payment is  not  void,  without  the  Rent  be  demand- 
ed, 67,331 

12.  No  Advantage  can  be  taken  of  Penalties,  or  For- 
feitures without  demand  at  the  Day  prefixt,       207 

1 3.  If  the  Lord  refufe  the  Rent,  which  at  the  Day 
was  tendred  to  his  Perfon,  he  cannot  after  diftrain 
without  a  Perfonal  demand,  ibid. 


sDemnrrcr.    See  27  El.  cap.  y. 

1.  Though  it  be  joined  upon  one  Point  certain,  upon 
which  if  it  ftood  alone,  Judgment  mould  be  given 
for  one  Party,  yet  if  there  be  upon  the  whole  Re- 
cord Caufe  to  judge  againft  him,  the  Court  muft 
do  fo,  and  are  not  tied  up  by  the  Confent  of  the 
Parties,  56 

2.  After  Demurrer  the  Plaintiff  may  be  Non-fuit, 
or  the  Defendant  plead  Prefentment  Darrein  continue 
at  the  Day  of  Adjournment,  80,  81 


If 


'■■"■"" 
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3.  if  a  new  Demurrer,  or  Iffue  be  joined  upon  that 
fecond  Plea,  the  Court  mult  Confider  of  the  firft 
Demurrer  alio,  Page  Si 

4.  Where  a  Plea,that  amounts  to  s.  general  Iffue,  may 
not  be  demurred  upon,  but  the  Court  mull  be  mo- 
ved, 117 

j.  Where  not  taken  as   a  ConfcHion   of   the  Plea, 

to~3,  164 


©*partnrc.    See  $Hcabin$. 
©cpofmongf. 


See 


C  £ijanccrp. 

s  £rar  CJjam&cr. 


m\tmftc$. 
©cfcenf.    See  ©ifccnt. 
©ctinue  of  Cpai'tcr^.    See  ©otocr  ;. 

1.  Cannot  be  pleaded  by  the  Feoffee  in  Bar  of  Dow 
er,  n 

^cUajiabxt.    See  <£recuto:. 


©ctrifi?,,  ©ctoifoi,  ©cbifcc. 


See 


\l 


&  2  Ph.  &  M.  cap.  8. 
|2  H.  8.  c.  24  H.  8  c.  <©f  IBilliJ. 
>■  43  Eliz.  c.  Charitable  Sfe£. 


1.  To  my  Coufin  A.  H.  for  99  Years,  and  my  faid 
Coufin  A.  H.  fhall  have  all  my  Inheritance,  if  the 
Law  will  bear  ir,  is  Fee-fimple,  2 

i.  To  one  and  his  Heirs  Males  is  Tail,  3  2 

3.  To  my  Son  William  for  Life,  Reverfion  to  his  Son 
Thomas,  except  Wilftam  puxchafe  as  much  other 
Land,  and  of  as  good  Value  for  his  Son  Thomas, 
and  then  my  Son  William  fhall  fell  my  Land  as  his 
own,  panes  a  Fee-fimple  to  Thomas,  65 

4.  To  my  Son  folm,  and  if  he  die  without  Iffue  of 
his  Body,  that  then  ft  fliall  remain,  pafles  a  Tail 
to  the  Son,  30 

5..  Of  a  Fee-fimple  to  the  Devifors  own  right  Heirs, 
by  the  Name  of  Heirs,  is  void,  and  they  are  in-  by 
Difcent,  otherwife  of  a  Tail,  ibid. 

6.  To  the  Son  and  Heir,  and  his  Heirs  is  void,  though 
it  be  not  to  the  Heirs  Collective,  but  the  Perfon, 
that  is  Heir  in  Fee,  ibid. 

7.  To.  the  Son  in  Tail,  Remainder  to  the  Heirs  Males 
of  the  Devifor  is  a  Reverfion,  and  in  Tail,  and 
therefore  cannot  go  from  the  Brother  to  the  Daugh- 
ter, but  mull  find  out  a  very  Heir,     29,  30,  32,  33 

S.  To  my  Son  John,  having  two  of  the  Name,  Aver- 
ment fhall  make  it  certain,  32 

9.  What  fkall  be  fuificient  Name,  or  Defcription 
of  the  Devifee,  to  pals  an  Eftate  to  him,  ibid. 

10.  Of  a  Remainder  to  a  Perfon  or  Corporation  not 
in  ejfe.  at  the  Time  of  the  Dcvifc  is  void,  though 
afterwards  they  come  in  ejfe,  otherwife  it  is  of  a 
Remainder  devifed  to  a  Corporation,  begun  before 
a  Head  chofe,  33 

u.  To  a  Stock,  Family,  or  Houfe,  is  underftood  of 
the  Tenure  or  Principal  of  the  Houfe,  ibid. 

12.  To- my  Heir,  where  it  fhall  carry  an  Eftate  to 
one,  is  not  Heir  indeed,  34 


13.  How  the  Word  Heir  mall  be  taken  in  a  Will, 

fi«gi  75 

14.  To  three  Brothers,  that  one  fhall  be  Heir  to  the 
other,  makes  crofs  Remainders,  -54-,  75 

15.  Infenfible  or  Repugnant^  is.  Void-,  34 

16.  Where  general  and  doubtful  Words  in  a  WiU 
fhall  not  alter  an  exprefs  Devife  before,  nor  carry 
any  Thing  contrary  to  the  apparent  Intent,         65 

17.  Where  the  Claufes  and  Sentences  of  a  Will 
fliall  be  fevefally  trail  ijpofed  to  ferve  the  Meaning* 

18.  A.  Devifes  that  B.  fhall  be  his  Heir,  this  paffes 
fuch  Eftate  to  B.  as  A.  had,  whether  Free-hold. 
Tail,  or  Fee,  ibid. 

19.  A  Devife  of  Rent  out  of  all  the  Land  holden  in 
chief,  is  good  as  out  of  two  Parts,  So 

20.  A  Devife  to  a  Man  and  his  Heirs,  and  if  he  die 
without  Iffue,  that  it  fhall  remain,  is  but  an  Eftate 
Tail,  310 

3Monf£.    See  after  ^atoec, 
©ifemt. 

1.  If  Lands  be  conveyed  ill  Fee-finiplc  td  a  Mail's 
own  right  Heirs,  by  the  Name  of  Heirs,  be  it  by 
Ufe  or  by  Devife^  yet  the  Heir  is  in  by  Difcent, 

-3° 

2.  Otherwife  'tis,    if  Lands  be  fo  conveyed  iii  Tail, 

ibid. 

3.  The  Difference  'twixt  taking  by  Defcent,  and  by 
Purchafe,  31,  2*, 

4.  The  Heir  of  the  Bargainee,  who  dies  before  Enrol- 
ment, mail  be  in  by  Defcent  and  in  Ward,         136 

5.  He  in  the  Reverfion  diffeifes  Tenant  for  Life,  and 
dies  feifed,  this  is  a  Defcent  to  take  away  the  En- 
try of  Tenant  for  Life,  fecus  of  the  Entry  of  a 
Stranger,  323.    See  32  H.  S.  cap.  83.  S.  3. 


©ifmesf.    See  €it#e£. 
^ifleiftn,  ^tfleifoj,  ©iffcifcf* 

1.  If  the  Diffeifce  enter  updn  the  Diffeifbr,  and  the 
Diffeifor  re-enter,  he  is  in  of  another  Eftate,       26 

2.  Where  the  firft  Diffeifbr  was  chargeable  at  Com- 
mon Law,  with  all  the  Damages,  and  why,  38 

3.  Where  the  fecond  Diffeifor  or  Feoffee  is  not  char- 
geable at  this  Day  for  Damages  in  Trefpafs  tii  & 
armis,  98 

4.  A  Jpint-tenan*,  Tenant  in  Common',  of  Coparce- 
ner cannot  be  diffeifed  by  his  Fellow  without  an 
a&nal  Oufter^..  120 

J.  In  an  Affife  againft  the  Diffeifor  and  Tenant,  a 
Releafe  of  all  Aftions  real  is  no  Plea  for  the  Dif- 
feifbr, fecus,  if  the  fame  Perfon  be  Diffeifor  and 
Tenant,  163 

6.  Receiving  my  Rene,  or  feeding  my  Common  is 
but  a  Diffeifin  at  Eleftion,  322 

7.  if  Leffee  for  Years  be  oufted  by  the  Lord,  no  Dif- 
feifin is  committed,  yet  the  Eftate  of  the  Leffee 
is  tiirned  to  a  Right,  ibid. 


©oiuer.    See  ©etimic. 


1.  if  a  Cuftomary  Tenant  be  fevered  from  the  Ma- 
nor, the  Wives  Dower  is  loft,  1S1 

2.  Rent  may  be  affigned  for  Dower  out  of  the  Land 
dowable,  without  deed,  but  not  fo*  a  lefs-  Eftate 
thanfor  Life,  153 

C  2  3.  If 


E 


3.  If  the  Tenure  plead  Detinue  of  Charters,  or  the 
Guardians  Detinue  of  the  Ward,  fhe  may  deliver 
in  the  Evidence,  or  the  Ward,  and  have  Judg- 
ment, Page  199 

4.  If  fhe  deny  the  Detainer,  and  it  be  fotind  againft 
her,  fhe  lofes  her  Dower,  ihld. 

5.  Dower  is  brought  againft  Tenant  for  Life,  the  Re- 
verfioner  levies  a  Fine,  Tenant  for  Life  dies,  five 
Years  pafs,  and  the  Feme  brings  another  Writ  of 
Dower  againft  the  Tenant  in  Poffeffion,  Qu&re,  26$ 


1.  Arch-biihop  of  York  Admits  and  Inftitutes  at  Lon- 
don, i5>  ■*• 


©urcfop  tfourr. 


1.  Hath  no  Jurifdi&ion  in  refpeft  of  the  Perfon,  be- 
caufe  the  Parties  live  within  the  County  Palatine, 

77 

2.  Their  Jurifdiftion  is  only  upon  the  King's  Lands 
and  Revenues  in  the  County  Palatine,  and  per- 
haps upon  Bonds  and  A£Turances  given  for  the  fame, 

78 

3.  It  may  be  prohibited  if  it  exceed  the  Jurifdiftion, 

77.  73 


(CccIcGatlical  tfourt. 

c  SHrch&iffiop. 
See  <  ^?oljibitJoiK 
l  §\$\)  Commiffion. 

1.  r?  Very  Ecclefiaftical  Court  muft  remit  to  the 
jL2<  next,  and  cannot  wave  it  for  a  higher,  16,  186 

2.  It  may  proceed  to  Deprivation  of  a  Parfon  upon 
his  Conviction  of  Man-flaughtcr,  121,  291 

3.  They  are  bound  by  that  Conviftion,  and  are  not 
to  admit  the  Parfon  to  make  his  Defence  againft 
it,  121 

4.  It  cannot  be  ufurped  upon,  nor  prevented  in  its 
Jurifdi&ion  by  the  Star-Chamber,  195 

5.  May  not  expound  the  Statutes  concern  themfelves, 

83,84 

6.  Cannot  examine  Temporal  Crimes  for  Ecclefiafti- 
cal Purpofes,  121,  290 

7.  In  what  Cafes  the  inferior  Ordinary  may  remit  to 
the  Metropolitan,  185,  186 

8.  Shall  try  Idiocy  pleaded  in  Bar  of  a  Legacy^       88 

9.  Cannot  Prejudice  the  King's  Courts  in  a  Plea  of 
the  Crown,  though  it  take  a  Conufance  of  the  Plea 
for  a  different  End,  290 

jo.  The  Temporal  Court  may  hold  Plea  of  a  Spiritual 
Matter,  that  falls  in  incidcntly,  but  the  Spiritual 
Court  cannot  hold  Pica  of  a  Temporal  Matter,  Qpc. 

296 


Eje&ione  Firms-    <£jcctmcnr. 

1.  When  the  Declaration  is  warranted  by  the  Leffee, 
jiotwithftanding  a  feeming  Repugnancy,  18,  19 


2.  When  not,  p 

3.  How  the  Defendant  may  prevent  the  Danger  o'f  it 
by  a  Warrantia   Charu  brought  in  Time         26   27 

4.  A  wrongful  Ejeftment  by  the  Lord  is  a' Breach  of" 
Covenant, 

5.  Where  a  wrongful  Ejeflment  of  the  Leffee  is  a 
Breach  of  the  Leffors  Covenant  that  he  fhould  en- 
joy   and  where  not,  , - 

6.  Will  not  lie  of  Lands  in  Ancient  Demefne,        47, 

7.  The  Declaration  muft  aflign  a  Place  where  the 
Leafe  was  made,  go 

8.  For  the  whole  Land  by  Leffee  of  Tenant  in  Com- 
mon, he  mall  have  Judgment  only  for  the  Part 
belongs  to  the  Leffor,  J2Q 

9.  Ejeffione  Firm*,  and  Traverfe  of  an  Affault  and 
Battery. are  contained  in  one  Writ,  and  a  Verdia 
obtained.  gu*re,  if  Judgment  may  be  given,      249 


Election. 


1. 


Grantee  of  an  Annuity  till  he  be  promoted  to  a 
Benefice,  mam  duxerit  acceptandum  hath  Eleaion, 
and  may  refufe  for  Ever,  40j  4, 

2.  Of  that,  which  is  not  to  be  had,  is  void,         57'  58 

3.  Though  the  Verdift  for  the  Plaintiff  be  conditio- 
nal in  a  Writ  of  Ravifhment  of  Ward,  yet  the 
Plaintiff  muft  make  a  prefent  Eleaion,' and  can- 
not have  a  Conditional  Judgment,  58 

4.  Where  a  Rent-charge  in  Fce-fimple  may  be  turn- 
ed into  an  Annuity  for  Life,  ibid. 

5.  May  be  of  the  worft  Beaft  for  a  Heriot,  60 

6.  The  Plaintiff  fuing  the  Trefpaffors  feverally  can 
have  but  one  Satisfaaion  againft  them  all,  but  may 
make  Choice  of  the  belt  Damages,  66 

7.  Where  an  Aa  may  work  two  Ways,  both  arifing 
out  of  the  Intereft  of  the  Agent,  the  Patient  hath 
Eleaion  to  ufe  it  either  Way,  159 

8.  Where  an  Aa  may  work  two  Ways,  one  arifing 
out  of  an  Intereft,  the  other  out  of  an  Authority 
in  the  Agent,  and  the  Aa  be  indifferent,  there  the 
Patient  hath  no  Eleaion,  but  the  Law  mall  attri- 
bute it  to  the  Intereft,  159,  i0a 

9.  Where  the  Agent  himfelf  declares  that  his  Aa 
fhall  take  Effea  by  his  Authority,  this  fljall  prevail 
againft  the  Intereft,  \  I(jg 

10.  Where  a  Thing  may  be  void,  or  not  at  the  E- 
leaion  of  him,  whom  it  concerns,  166 

11.  A  Man  having  one  Benefice  takes  another  with- 
out Difpenfation,  though  he  be  not  induaed,  and 
fo  not  within  21  E  8.  the  Patron  may  Prefent,  as 
to  a  void  Church,  or  leave  it  as  full,  'till  Depri- 
vation, ibi& 

12.  When  the  Eleaion  creates  the  Intereft,  nothing 
paffes  'till  Eleaion,  and  where  no  Eleaion  can  be 
made,  no  Intereft  will  arife,  174 

13.  Where  the  Right  of  Eleaion  referved  to  the 
Grantor  fhall  by  Law  be  transferr'd  to  the  Gran- 
tee, ibid. 

14.  Where,  and  in  what  Cafes  the  Plaintiff  hath  E- 
leaion  either  to  take  a  prefent  Judgment,  without 
conviaing  the  Defendant  of  a  Wrong,  or  to  pro- 
ceed to  conviaion,  and  the  Confequence  of  fuck 
Eleaion,  i9s,  109 

15.  If  a  Sheriff  upon  a  Cap.  TJtlag.  will  not  arreft 
the  Parry,  but  return  Non  eft  inventus,  an  A£tion 
againft  him  may  be  brought  either  in  the  County, 
where  he  received  the  Writ,  or  in  Middl.  where 
the  Record  of  that  Falfe  Return  is  at  Eleaion, 

209 

16.  When  the  Bail  hath  rendred  the  Defendant's 
Body,    if  the  Plaintiff  or  his  Attorney  be  Prefent, 

he 


E 


E 


he  miift  make  Election  whether  he  will  have  him 
in  Execution,  or  no,  Page  sic. 

17.  In  what  Manner  fuch  Election  mull  be  made  and 
entred,  ib'd- 

18.  Where  notwithstanding  the  Refufal  of  the  Body- 
en  tred  or  recorded,  yet  "the  Plaintiff  may  refort  to 


take  it  again, 


ibid. 


19.  Where  the  Promife  is  laid  in  one,  and  the 
Breach  in  another  County,  or  Place,  the  Plaintiff 
hath  Ele&ion  to  lay  his  Action  in  either,   187,  1S8 

ae>.  Where  a  Man  hath  Election  whether  he  will  be 
out  of  Poffeffion,  or  not,  where  not,  _         32a 

a  1.  If  a  Leafe  for  Years  be  made  on  Condition  to  be 
void  for  Non-payment,  yet  it  is  nor  void  'till  De- 
mand, for  the  Leffor  hath  Election,  331 

ai,  Where  two  feveral  Eftates  are  made  to  a  Wo- 
man during  Coverture  after  the  Husband's  Death, 
fhe  may  fometimes  elect  which  Eliate  fhe  will, 
fometimes  not,  7 l 

*3.  Where  he,  who  brings  Debt,  or  Scire  fac.  upon 
Recognifance  or  Judgment,  hath  Election  to  lay 
it  in  which  County  he  Will,  19 5.  19^ 

34.  If  the  Admiral  Court  fit  in  Middl.  and  fummon 
in  Effex,  the  Party  hath  Election  to  bring  his  Afti- 
on  in  either  County,  *$><> 

a 5.  Where  upon  a  Refcoufe  made,  the  Party  grieved 
hath  Election  to  bring  Traverfe  vi  &  Armis,  or 
Action  on  the  Cafe,  ;  l8° 

16.  And  may  ufe  the  general  Bill  of  Traverfe  either 
Way,  ihid- 

17.  Where  an  Act  becomes  void,  will  determine  an 
Eleftion,  .  152 

iS.  If  a  Parfon  Appropriate  prefbnt  one,  who  is  re- 
fufed,  this  determines  his  Choice  to  have  it  Difap- 
propriate,  'bid. 


Elegit. 

1.  Whether  the  Suing  of  it,  and  Entring  it  upon  Re- 
cord be  fo  Peremptory,  that  though  a  Nihil  be  re- 
turned, no  other  Execution  can  be  reforted  to. 
Qutre  \  2,  57,  58 

1.  May  be  fued  of  Land  in  ancient  Demefne,         47 

3.  May  be  fued  after  a  Capias,  or  Fieri  facias  both, 
and  after  a  Capias,  returned  non  efi  inventus,  5  7 

4.  The  Plaintiff  may  have  an  alias  Elegit,  or  an  Ele- 
git in  divers  Counties  one  after  another,  ibid. 

5.  May  be  fued  for  the  Refidue,  after  Part  levied  by 
Fieri  facias,  5^ 

6.  If  upon  an  Elegit  nothing  be  taken  but  Goods, 
which  are  not  enough,  the  Plaintiff  may  have  Fieri 
facias,  'bid. 

7.  If  Land  in  Leafe  for  three  Years  be  taken  which 
is  not  enough,  Qu&re  whether  now  the  Elegit  be  pe- 
remptory, 58,  59 

8.  Though  the  Writ  of  Elegit  be  Right,  yet  if  the 
Entry  of  it  upon  the  Roll  be  Wrong,   it  is  Error, 

90 


<gm&lemcnt£. 


1.  If  Tenant  for  Term  of  Years  certain  fow  the 
Land,  the  Leffor  fhall  have  the  Emblements  (land- 
ing at  the  End  of  the  Term,  13a 

1.  The  Executors  fhall  have  the  Emblements  fowed 
by  the  Anceftor,  and  not  the  Heir,  232 

3.  If  A.  fow  the  Land,  and  convey  it  to  B.  for  Life, 
the  Remainder  to  C.  for  Life,  and  B.  die  before  the 
Land  be  reaped,  C.  fhall  have  the  Emblements, 
and  not  the  Executor  of  B.  nolwithftanding  his  E- 
ftate  was  incertain,  132 


4.  So  if  B;  and  C.  doth  die,  A.  fhall  have  them,  and 
neither  of  their  Executors,  for  they  were  at  no  In- 
duftry  nor  Charge,  Page  132.  in  MargenU 

5.  Leffee  for  Years  holds  over  fiis  Term,  fows  the 
Land,  and  dies,  his  Executors  fhall  have  the  Em- 
blements of  the  now  incertain  Termor,  \^z.  Margent. 


<£m)uefi.    See  f  ojfcituuc, 

1.  How  that,  which  is  but  an  Enqueft  of  Office,  yet 
is  much  refpecled  in  Law,  and  is  in  fome  Cafes 
Final,  317,  3  iS 

€utrj\ 

i>  If  one  Tenant  in  Common  enter  fpecially  in  the 
Name  of  himfelf  and  his  Fellow,  it  will  ferve  his 
Companion,  120 

2.  If  one  Tenant  in  Common  enter  claiming  the 
whole,  yet  this  will  not  difpoffefs  his  Companion, 

ibid. 

3.  Entry  of  the  Leffor  fufpends  the  Rent,  So 

4.  Cannot  be  for  a  Condition  broken  by  the  Baily, 


<£rro>. 

3iu0gtncnt. 
fattc  3JuDgitnnt. 


See 


1.  In  Fact  may  be  afligned  and  examined  in  the  Ex- 
chequer-Chamber, 5 

2.  Cannot  be  affigned  by  the  Death  of  any,  not  Par- 
ty to  the  Writ,  ibid. 

3.  Nor  in  any  Thing  to  draw  the  Title  in  Queftion, 

ibid. 

4.  May  be  affigned  in  the  Death  of  the  Parties,  or 
the  like,  where  the  Writ  is  abfolutely  abated,  ibid. 

5.  Not  helped  by  Confent  of  Parties,  ibid. 

6.  'Tis  Error  to  deny  the  Effoin  where  it  ought  to 
be  granted,  not  econtra,  47 

7.  Where  the  Defendant  may  aflign  a  Fault  or  Error 
in  that,  which  makes  for  his  Advantage,  37 

S.  If  Trefpafs  be  brought  againft  three,  who  fever  in 
Pleas,  and  Judgment  be  given  againft  one,  and 
Nolle  profequi  entred  againft  the  other,  all  cannot 
joyn  in  a  Writ  of  Error,  for  'tis  not  ad  grave  dam- 
num of  all,  70 

9.  The  Principal  and  Bail  cannot  joyn  in  a  Writ  of 
Error  upon  the  feveral   Judgments   againft  them. 

72 

10.  Communis  Error  facit  jus.  83 
Hi  If  there  be  Error  in  the  Entry  of  the  Elegit  up- 
on the  Roll,   the  Taking  out  of  a  good  Writ  will 
not  help  the  faulty  Roll,                                         90 

12.  If  in  a  Scire  facias  I.  S.  be  returned  Ter-tcnant 
Omnium  Terrarum,  &1  Tenementorum,  without  Shew- 
ing certainly  of  what,  this  is  no  Error,  ibid. 

13.  A  Writ  of  Error  difables  the  Court  to  award 
Execution,  but  if  the  Defendant  do  not  remove 
the  Record  by  the  Day  of  the  Return,  the  Court 
is  re-inabled,  116 

14.  Where  notwithftanding  Error  brought,  and  the 
Record  certified,  yet  the  Common  Pleas  amended 
the  Entry  of  the  Judgment,  127 

15.  If  there  be  Error  in  the  Award  of  Execution,  tho 

Exe- 


E 


E 


Execution  only  fhall  be  reverfed,    not  Judgment, 

Page  90 

lo".  After  Error  brought,  the  Bail  cannot  render  the 

Body  of  the  Defendant  in  C.  B.  116 

17.  Where  a  Writ  of  Error  and  Deceipt  may  be 
brought  upon  one  Judgment,  2 1 8 

18.  Where  the  Want  of  a  Bail  is  afligned  for  Error 
in  B.  R.  it  muft  alfo  be  alledged  that  the  Party 
was  not  in  cujlodia,  164.,  i6y 

19.  Where  a  Man  may  Aflign  for  Error  that,  which 
is  contrary  to  the  Record,  and  where  not,  364,  265 

20.  Writ  of  Error  yarying  from  the  Record,  dptji 
not  remove  it,  327 

21.  A  Writ  of  Error  bearing  Date  the  Day  after 
the  Judgment  cannot  be  defeated  by  antedating 
the  Writ  of  Execution,  329 


<gftapr»    See  Audita   Querela. 


•1.  To  fuffer  the  Prifoner  to  walk  into  the  Tpwn, 
though  with  a  Keeper,  it  is  an  Efcape,  unlefs  it  be 
upon  a  Hab.  Corp.  froni  a  Court  of  Juff  ice,  202 

<•*;  Bf  the  Hab.  Corp.  bear  Tejle  in  the  End  of  one 
Term,  returnable  in  another,  this  Writ  will  not 
warrant  the  Prifoner  going  at  large  in  the  Vaca- 
tion, ibid. 

3.  If  the  Prifoner  walk  abroad,  and  return  in  the 
Time  of  one  Sheriff,  and  efcape  in  the  Time  of  a- 
nother  Sheriff,  this  is  no  Efcape  in  the  Time  of 
the  fecond  Sheriff,  ibid. 

4.  If  one  taken  upon  a  Cap.  efcape,  and  the  Sheriff 
die,  and  a  new  Sheriff  be  made  for  the  Remainder 
of  the  Year,  and  then  the  fame  Perfon  be  taken  by 
another  Cap.  for  the  fame  Caufe,  and  Efcape,  this 
will  not  charge  the  new  Sheriff,  ibid. 

5.  In  an  Action  of  Debt  for  an  Efcape,  Nul  tiel  Re- 
cord is  a  good  Plea,  209 

6.  The  old  Sheriff  remains  chargeable  with  $e  E- 
fcape  of  the  Prifoner .  in.  Execution,  till  he  have 
delivered  him  over  to  the  next  Sheriff,  w° 

7.  Jf  an  Executor  bring  an  A&ion  ofj  Debt  upon  E- 
fcape,  where  the  Recovery  is  by  himfelf,  it  muft 
p'e  \a  f^e  D/$ii?e$  only,  $64,  272. 


See 


C  32  H.  8.  e.  33- 
/  Sec%.  i,  &  3. 


1.  Brought  by  the  Baron  and  Feme,  the  W™  muft 
Conclude  to  the  Feme  only,  1 

2.  Of  Land  to  the  Seigniory   deftroys  the  Warranty 
annexed  to  the  Seigniory,  25 

tiftcoft.    See  9k$&, 


See 


<£fjatncg. 
I  W.  i.  c.  43. 
)  Gloceft.  c  to, 


1.  Where  the  firft  Vouchee  may  be  eflbined  after  an 

Effoin  of  his  Vouchee,  46" 

z.  Where  the  fame  Tenant  may  have  feveral  Eflbins 

'  in  feveral  Refpe&s,  4$,  47 

3.  The  Form  of  the  Entry  of  the  Eflbins,  47 

4.  After  the  Vouche  hath  entred  into  Warranty,  the 
Tenant  can  have  no  more  Eflbins,  ibid. 

5.  the  Effoin  for  an  Advowfon  is  de  placil*  terra, 

3 


304 


See 


Habendum. 


1.  If  the  Diffeifee  en$er  upon  the  Difleifor,  and  tbs 
Diffeifor  re-enter,  the  Eftate  of  the  Difleifor  is 
changed,  and  he  is  in  of  another  Eftate,     Page  2$ 

2.  In  Fee-£mp£e,  or  Tail,  by  what  Words  of  a  Will 
it  may  be  created.  See  Devifis  1,  2,  3,  4,  &>c. 

3.  If  Feoffee  with  Warranty  fuffer  a  Recovery  to  the 
TJfe  of  himfelf  and  his  Heirs,  his  Eftate  is  not 
changed  from  the  pld  Fee-fimple,  but  be  may 
Vouch  ftill,  27 

4.  If  Tenant  by  Priority  and  Pofteriority  make  a  Fe- 
offment pf  a]l  his  Lands  to  his  ojvn  Ufo,  the  Prio- 
rity and  Pofteriority  remain  as  before,  27,  280. 

5.  A  Feoffment  to  the  Ufe  pf  I.  S.  in  Tail,  the  Re- 
yerfipn  fp  the  right  Heirs  pf  the  Feoffor,  it  is  ftill 
a  Reverfion  in  the  Feoffor  as  before,  27 

6.  Where  he,  who  hath  no  Eftate  at  all  in  the  Rent, 
may  extinguifti  it  by  his  Releafe,  1 30 

7.  Where  an  Eftate  made  to  a  Feme  covert  yefts  till 
Defcent,  and  where  apt  till  Aflent  of  the  Baron, 

2041 

8.  Whepe,  and  by  wh^t  Means,  an  Eftate  of  Inheri- 
tance once  veiled  may  come  to  be  turned  into  a 
ineer  Poflihitity,  2J7-    Sw  Pojfibilipf, 

9.  Where  a  Tail  or  hafe  Fee  may  eeafe  fpr  a  Time 
after  it  is  vefted,  and  be  in  effe  again,  2^7,  259 

10.  Where  a  Fee-fimple  may  be  turned  into  an  Eftate 
for  Life,  277,  278 

11.  Tenant  in  Tail,  the  Reverfion  to  the  King,  Grants 
to  the  King  in  Fee,  the  King  hath  but  one  Fee-fim- 
ple in  him,  323,  324 

12.  Tenant  in  Tail,  the  Reverfion  in  the  King,  or 
himfelf,  is  attainted  pf  Treafon,  the  King  hath  but 
one  Eftate  in  Fee,  324 

1 3.  Where  an  Eftate  conveyed  to  the  fame  Ufes,  that 
the  forme?  Eftate  w«s,  ftiall,  be  laid  to  be  the  old 
Eftate,  _    280 

$4.  Land  to  a  Man  and  his  Heirs  during  the  Life  of 
'/.  S.  is  but  fpr  Life,  323 

1 5.  A  Difleifin  of  a  Tenant  fpr  Life,  by  the  Leflbr 
gains  a  Quafi  Fee,  during  the.  Life  of  Tenant  for 
Life,  and  why,  Hid. 


<Cf!oppcI,  0}  CondttCon. 


1.  Defcends  upon  the  Tenure  at  Common  Law,  and 
not  on,  the  Tenures  in  Gavelkind,  Ber.  Englifh,  or 
by  pojfejjto  fratris,  3 1 

2.  Where  the  Confeflion  of  one  Defendant  fhall  not 
conclude  the  other,  64 

3.  Where  the  Confeflion  of  two  Colle&ors  for  a  Pa- 
rifh  in  their  Acquittance  cannot  conclude  or  bind 
the  Right  of  the  Parifh,  67 

4.  If,  after  Pleinment  Adm'inijler  pleaded,  the  Executor 
ConfefTes  the  A&ion,  this  is  no  Confeflion  of  Aflets, 

U7S 

5.  Muft  be  relied  upon, 

6.  Binds  none  but  Parties  to  it, 

7.  An  Eftoppel   enforced   by    Neceflity    binds 


207 
195 
not, 
235 


,  A  Precipe  eftops  the  Defendant  to  deny  the  Tenan- 
cy of  the  Defendant,  but  a  Qu.  Imp.  doth  not  con- 
clude him  to  deny  Incumbency,  and  why,         319 


EJlrep- 


E 


E 


Cfftcjmunt. 

.  The  Writ  may  be  direfted  either'  to  the  Tenant, 
and  his   Servants,    or  to   the   Sheriff  or  Coroner, 

Page  S5 
If  it  be  direfted  to  the  Tenant  and  his  Servants, 
and  he  or  they  do  Wafte,  they  arc  imprifonable  for 
Contempts,  not  fo,  when  it  is  direfted  to  the  She- 
riff or  Coroner,  though  they  have  Notice  of  it,  ibid. 


OE^iDence.    See  %$\\z. 

i.  Where,  and  upon  what  Iffue  the  Fraud  of  a  Con- 
veyance may  be  given  in  Evidence,  and  upon 
what  not,  72,  166 


3B£)at  €HiDcttcc  fl&all  Be  fitffidcnt  to 
maintain  t Ijc  ^Iffiic. 

§>u  failer  of  i3cco2&£. 

z.  Iffue  was  upon  a  Devife  to  /.  S.  and  his  Heirs, 
modo  &  forma,  and  the  Will  given  in,  Evidence 
found  was  L'S.  mall  have  all  my  Inheritance,  if 
the  Law  will  allow  it,  2 

3.  Iffue  was  upon  a  Leafe  5  Maii  hah.  a  fefi.  Annunc. 
per  2 I  an.  ex  tunc  :  &  Evidence  &>  Verdict  fait  de  Leaf. 
5  Maii  habend.  de  fefio  Annunc.  per  2 1  an.  next  enfu- 
ing  the  Date  of  the  Indenture,  18,  19 

4.  Iffue  was  N.  neques  Receivor  per  maines  I.  S.  Evi- 
dence and  Verdict,  a  Delivery  from  I.  D.  by  the 
Appointment  of  /.  S.  to  the  Plaintiff's  Ufe,  36 

5.  Iffue  was  taken  upon  felling  20  Oaks,  Evidence 
and  Verdict  was  but  10,  for  either  was  a  Breach 
of  the  Covenant  not  to  do  Wafte.  Qu&re,  if  the 
Verdift  had  been  of  Allies  inftead  of  Oaks,  53 

6.  Iffue  whether  I.  S.  was  taken  by  a  Capias,  Evi- 
dence taken  by  an  Alias  Capias,  54 

7.  Iffue  whether  A.  were  taken  by  a  Capias,  at  the 
Suit  of  B.  and  Evidence,  a  taking  by  Capias  at  the 
Suit  of  C.  and  then  a  Delivery  of  a  Capias  at  the 
Suit  of  B.  to  the  Sheriff  is  good,  55 

S.  Iffue  was  an  Account  before  R.  and  W.  Evidence 
and  Verdict  an  Account  before  R.  only,  ibid. 

9.  Iffue  was  upon  a  Prefcription  to  tether  Horfes  ab 
Qp  pofi  fefium  P.  Evidence  and  Verdift  was  in  vigil. 
P.  in  fefio  P.  die  Luna  in  Sept.  P.  aut  pofiea  ad  libitum, 

64 

10.  Upon  Iffue  Affets  or  no  Affcts,  feifed  or  not  fei- 
fed,  and  one  give  a  Feoffment  in  Evidence,  the 
other  may  give  Fraud  in  Evidence,  72 

11.  Iffue  was  a  Leafe  30  March  habend.  from  the  An- 
nunc. next  before,  for  a  Year,  Evidence  was  a. 
Leafe  25  March  habend.  from  thence  for  a  Year,    73 

12.  Iffue  upon  an  Alienation  in  Fee,  maintained  by 
Alienation  in  Tail,  or  for  Life,  >io5 

13.  Iffue  upon  thefe  Words,  If  Sr.  /.  S.  might  have 
his  Will,  he  would  kill  the  King,  &c.  Evidence 
and  Verdift  was,  I  think  in  my  Confcience  if  Sr. 
/.  S.  &=c.  i  So  1 8 1 

14.  Iffue  upon  a  Surrender,  Evidence  mull  be  an 
Aftual  Surrender,  one  in  Law  will  not  ferve,  203,4 

1  5.  Unreafonable  Detainer  is  good  Evidence  to  prove 
a  Converfion  in  a  Trover,  187 

16.  Where  the  l'pecial  Matter  may  be  given  in  Evi 
dence,  and  the  general  Iffue  pleaded,  39  in 

margine.  135 


IBfjat  (gbiticnce  i0  not  fufflcirut  to 
maintain  rtje  SJ'ffur. 

17.  Iffue  was  upon  the  Deed  of  the  Brothers  War- 
ranty, and  the  Evidence  and  Verdift  was  a  Deed 
of  the  Father,  with  Warranty,  jj 

18.  If  the  Iffue  be  upon  a  taking  by  a  Capias  adf.itu- 
fac.  and  the  Evidence  be  a  taking  by  Capias  Vtlag. 
or  Capias  pro  fine,  with  a  Prayed  of  the  Plaintiff 
that  he  may  remain  for  his  Satisfaftion,  ibid. 

19.  Upon  Iffue  Feoffavit,  or  von  Feoffavit,  Fraud  can- 
not be  given  in  Evidence,  72 

20.  Upon  Iffue,  Non  ejl  factum,  Matter  upon  the  Stat. 
of  Ufury  or  Sheriffs  cannot  be  given  in  Evidence, 

ibid. 

21.  Iffue  was  whether  the  Manor  of  Bowden  in  Comm. 
Northampton,  were  Ancient  Demefne,  Doomfday 
Book  was  of  the  Manor  of  Bowden,  in  Comm.  LeiT 
cefier,  .  xss 

22.  Iffue  upon  a  Prefcription,  for  common  Appen- 
dant to  300  Acres  in  four  Towns,  the  Jury  find  the 
common  Appendant  to  be  240  Acres  in  two  Towns, 

20# 


dtica mi  nation^, 
c  €fjancerp. 
(-  ^tar^cfjamljcr. 
€xtcpti<m> 


See 


1.  That  croffes  the  Grant,  or  is  repugnant  to  it,  is 
void,  _  72,  176 

2.  The  Grant  of  a  Manor  excepting  the  Courts  is 
void,  in  cafe  of  a  common  Perfon,  i03 

3.  Cannot  alter  that  which  was  exprefly  granted,  fe- 
tus, of  that  which  was  but  implied^  170 

4.  Grant  of  a  Houfe  and  Shops,  excepting  the  Shops, 
is  a  void  Exception,  m^, 

5.  If  the  King  grant  Land  and  Under-wood,  exprefly, 
exceptis  omnibus  groffis  arboribtis  bofcis  &  maremiis,  the 
Exception  as  to  the  Under-wood  is  void,  and  ex- 
tends but  to  the  great  Woods,  ibid. 

6.  The  King  may  grant  a  Manor  adeo  plene,  except 
the  Advowfon,  not  if  it  were  exprefly  granted,  ibid. 

7.  A  Man  may  grant  a  Manor,  exepting  any  of  the 
Demefnes  and  Services,    fo  as  a  Real  Manor  not 

,  a  Pveputative  be  left,  #;</. 

S.  A  Grant  of  all  the  Lands  in  J),  excepting  black 
Acre,  is  void,  if  the  Grantor  have  no  more  Land 
in  D.  Hid. 


<2rcf?art(je. 

1:  /.  S-  gives  black  Acre  for  white  Acre,  without  the 
Word  of  Exchange,  'tis  not  defeasible,  41 

2.  Made  by  the  Word  of  Exchange  is  not  dcfeafible 
by  the  wrongful  Entry  of  either  Party,  but  by 
rightful  Eviftion,  4a 

3.  Of  Benefices,  how  and  in  what  Manner  it  mull 
be,  152 

4.  If  the  Exchange  be  defeated,  the  Incumbent  is 
in  prifiino  fiatUy  upon  his  firft  Prcfentation,  14a 


gptijequrt. 


E 


(!?rc^cqucr. 

1.  The  Courfe  and  Ufe  of  it  is,  that  when  a  Purcha- 
for  of  the  King's  Debtor  conveys  the  Land  to  the 
King,  who  re-eonveys  it,  the  Land  is  ftill  liable, 
without  a  fpecial  Grant. of  Difcharge,  Page  46 

2.  The  Courfe  of  it  is  not  prejudiced  by  a  contrary 
Decree  in  the  Court  of  Wards,  ibid. 

3.  The  Form  of  Proceeding  upon  an  IfTue  joined 
there,  triable  in  Durham,  I38>  x59 

4.  When  the  Entry  upon  a  Sheriff's  Accounts  is  0.  N. 
what  the  Confequence  of  it  is,  206" 

1.  Where  it  may  reverfe  Judgments  in  the  King's 
Bench  for  Error  in  Fact,  5 

2.  Cannot  Reverfe  a  Judgment  in  a  Scire  facias,      72 

3.  When  the  firft  Writ  of  Error  is  abated,  a  new  one 
cannot  be  brought  there  quod  coram  vobis  rejidit,     72 

^communication. 

1.  A  People  Heritical  may  be  excommunicated,     149, 

in  margine. 

Sedition, 


See 


Scire  Facias. 
2j  E.  %■  19. 
Audita  Querela. 
Elegit. 


By  Elegit.     See  Elegit, 

Of  Lands  in  Ancient  Demefne. 


3 


1 

Elegit,  2 

Divers  Executions  fued  upon  a  joint  and  feveral 
Obligation,  '}>'"*' 

4.  Where  he,  that  is  once  difcharged  of  Execution, 
fhall  never  be  taken  again,  2,  60 

5.  By  Scire  facias,  muft  be  where  the  firft  Action  was 
laid,  4,  196,  197 

6.  Of  a  Judgment  in  a  Warrantia  CharU,  cannot  be 
fued  'till  Lofs  firft  fuftained,  22,  23 

7.  But  it  may  be  fued,  when  a  Stranger  who  has  Ti- 
tle brings  no  Action,  but  Enters,  26 

8.  May  be  taken  againft  all  the  Lands  of  which  the 
Warrantor  was  feifed  at  the  Tefte  of  the  Warran- 
tia CharU,  .  . 2i 

0.  Of  a  Judgment  upon  a  Voucher,  is  only  againft 
thofe  Lands  of  which  the  Warrantor  was  feifed  at 
the  Time  of  the  Voucher,  _  23 

10.  Where  it  mall  ceafe  againft  one  Heir,  'till  it  may 
be  had  againft  all,  25 

11.  Of  a  Judgment  in  Warrantia  CharU  can  be  fued 
but  once  after  Recompence  in  Fee  had,  otherwife 
upon  Recompence  for  Life,  28 

12.  Where  feveral  Executions  may  be  fued  upon  fe- 
veral Judgments  in  feveral  Writs  of  Warrantia 
CharU,  and  feveral  full  Satisfactions  had  upon  one 
Lofs  fuftained,  29 

13.  What  Executions  Real,  and  what  Perfonal,       56 

14.  Where  Execution  may  be  of  the  Body  without  a 
Cap.  adfatisfac.  87 

15.  Where  a  Cap.  or  Fieri  fac.  may  be  had  one  alter 
another,  or  an  Elegit  after  both,  although  the  Cap. 
be  returned  Non  inventus,  57 

16.  Where  Execution  may  be  had  for  Part,  by  Fieri 
fac.  and  for  other  Part  by  Cap.  or  Elegit,  58 


17.  If  upon  an  Elegit  there  be  no  Execution,  but  up- 
on Goods  which  are  not  enough,  the  Plaintiff  may 
have  Cap.  for  now  'tis  in  Effect  but  a  Fieri  fac. 
though  the  Word  be  Elegit,  Page  5S 

18.  By  Elegit  fued  for  40  /.  nothing  taken  but  a  Leafe 
for  3  Years  of  5  /.  per  annum,  Qu&re,  if  it  be  Pe- 
remptory in  regard  that  as  to  the  Remainder  there 
is  nothing,  _  58,  59 

19.  If  a  Man  die  in  Execution,  his  Heirs  or  Execu- 
tors are  no  farther  chargeable,  52,  j5.  ufq.  62 

20.  By  Cap.  where  'tis  no  actual  Satisfaction,  but  quaji 
Satisfaction,  and  where  'tis  a  full  and  final  Satis- 
faction, en 

21.  If  joint  and  feveral  Obligors  be  fued  jointly,  the 
fame  kind  of  Execution  muft  be  taken  againft  all, 
otherwife  when  they  are  fued  feverally,  2,  58 

22.  Where  if  one  in  Execution  efcape  of  his  own 
Wrong,  he  or  his  Executors  are  no  farther  char- 
geable, 60 

23.  May  be  taken  on  a  Statute  of  Body,  Land,  and 
Goods,  at  once  feverally,  one  after  another,    ibid. 

24.  By  Cap.  did  not  lie  at  Common  Law  fave  in  Tref- 
pafs  vi  &  Armis,  61 

25.  Of  the  Body,  is  in  Law  and  Nature  the  beft  and 
moft  forcible,  \Ud. 

z6.  And  Peremptory  if  the  Party  die,  or  Efcape,  do 

27.  Execution  after  a  Devajlavit  returned,  cannot  be 
taken  by  Fieri  fac.  into  another  County,  without  a 
Teftatum  fine  firft  entred  upon  the  Roll,  68 

28.  Where  after  a  Fieri  fac  which  did  improvide  ema- 
nare,  a  Superfedeas  fhall  be  granted,  and  the  Execu- 
tion made,  though  by  Sale  of  a  Leafe,  fhall  be 
difcharged,  _  Ibid. 

29.  Execution  of  a  Writ  of  Enquiry.    See  Damages  <) 

30.  Where  the  Party  may  pray  to  have  the  Defen- 
dant, who  comes  in  upon  a  Cap.  Utlag.  charged  in 
Execution  for  his  Debt,  where  not,  115 

31.  The  Court  cannot  award  Execution,  after  Error 
brought,  but  if  the  Defendant  removes  not  the  Re- 
cord by  the  Day  of  the  Return,  they  may,        11S 

32.  By  Capias  upon  a  Recognifance,  129 

33.  A  good  Execution  will  not  Profit,  where  the  Con- 
ftitution  is  defective,  151 

34.  If  after  a  Fieri  fac.  or  Cap.  received,,  the  Sheriff 
pay  the  Plaintiff  of  his  own  Money,  Qiure,  if  he 
may  levy  it  of  the  Defendant  after,  207 

35.  Where  a  Common  Perfon  may  have  the  Body  of 
the  King's  Debtor  in  Execution,  115 

36.  If  feveral  Writs  of  Scire  fac.  be  taken  out  againft 
feveral  Ter-tenants  in  feveral  Counties  and  Judg- 
ment be  given  againft  fome  by  Default,  and  then 
all  the  Writs  abate  againft  all,  Qu&re,  if  the  Plain- 
tiff fhall  have  Execution  againft  any  of  thefe  Te- 
nants before  Judgment  be  given  for,  or  againft  the 
other,  287 

37.  Where  a  Writ  of  Execution  fhall  be  fufpended, 
quia  erronice,  328 

38.  What  fhall  be  an  Efcape  out  of  Execution.  See 
Efcape,  1,  2,  3,  6 


^recntoj,  oEjcccutrij:. 

.  If  the  Executor  for  a  Time  wafte  the  Goods,  Qu&~ 
re,  how  the  Creditor  fhall  be  relieved  after  the 
Time  expired,  266 

,  The  new  Executor  may  have  an  Action  againft 
the  former  Executor,  who  wafted  the  Goods,  not 
againft  the  Vendee,  ibid. 


How 


E 


E 


3.  How  the  Executor  for  a  Time  in  an  Aftion  brought 
againft  him  muft  plead  to  difcharge  himfelf  after 
his  Time  expired,  165 

4.  See  Efcape  7.  His  A&ion  in  the  Betinet. 

\.  Where  he  may  claim  as  Affignee,  and  where  not. 

9,  10 

6.  If  the  Wife  of  the  Obligor  be  made  Executrix  to 
the  Obligee,  flic  cannot  fue  her  Husband,  but  the 
Aftion  is  fufpended,  10 

7.  The  fame  Perfon  Executor  both  to  Obligor  and 
Obligee,  to 

8.  Brings  an  A&ion  for  a  Wrong  done  to  himfelf, 
needs  not  produce  the  Letters  Teftamentary,        38 

9.  Recovers  Damages  in  a  pofleffory  Trefpaffe,  an 
Efcape,  or  any  other  A&ion  for  a  Wrong  to  him- 
felf, it  (hall  be  Affets,  _     38 

10.  An  Executors  of  his  own  Wrong  remains  ftill  fu- 
able,  though  Adminiftration  be  granted  to  another. 

49 

11.  See  Affets,  .  3,  4 

12.  The  Executors  of  him  that  dies  in  Execution  are 
no  farther  chargeable,  52,  56,  ufq;  62 

13.  The  Executors  of  him  that  Efcapes  in  his  own 
..     Wrong  are  no  farther  chargeable,  60 

14.  Where  tvto  Executors  recover,  and  fever  in  their 
Prayer  of  Execution,  the  beft  for  the  Tefbtor  fhall 
be  taken  as,  if  one  pray  a  Capias,  the  other  a  Fieri 
fac  a  Capias  fhall  ilfue,  61 

1  j.  The  Executors  of  a  Dean,  Bifliop,  Parfon,  Vicar, 
&c.  fhall  have  an  Oblation  made  to  them  and 
their  Succeffors,  64 

16.  Where  the  Executor  fhall  have  the  Emblements. 
See  Emblements 

17.  Confeffion  of  the  A&ion  after  Pleinment  Admini- 
fter  pleaded,  no  Confeffion  of  Affets,  yet  the  En- 
tries have  been  both  Way?,  178 

18.  Executor  of  the  Obligor  pays  an  ufurious  Bond, 
this  is  a  Dcvajlavit,  167 

19.  Judgment  againft  the  Executor,  though  confeffing 
the  Action  after  Pleinment  Adminifter  pleaded, 
muft  be  de  bonis  Tefiatoris,  178 

jo.  If  the  Executor  breaks  the  Teftators  Covenant, 
Judgment  againft  him  muft  be  de  bonis  Te/latjris, 
J  188,  283 

21.  The  Vicar  fbws  the  Glebe,  and  dies  before  Seve- 
rance, Qu*re,  if  the  Executor  fhall  pay  Tithes, 

18S 

22.  What  Affumpfit  of  the  Teftators  will  charge  the 
Executor,  what  not,  216 

23.  Affets  6.  Vide  233 

24.  If  an  Executrix  give  Bond  to  the  Creditors,  fhe 
may  retain  of  the  Teftators  Goods  to  that  Value, 

250 

25.  And  if  fhe  marry,  her  Husband  may  retain  but 
Quote,  if  the  Wife  die,  fo  that  the  Husband  is  no 
longer  chargeable.  250 


<£rgo0tton  of  j©o;t>£. 


1.  Alternation, 

2.  Affignee, 

3.  Cognovit  A&ionem, 

4.  Compojition, 

5.  Confeffion, 

6.  Demijt, 

7.  To  direft  Precepts, 

8.  Discretion, 

9.  Difparking, 

10.  Exit  us, 

11.  Their  Eftate, 
1 1.  Fee, 

13.  Forfeiture, 

14.  Forfeiture  of  the  Body, 
1  j.  Hxreditas, 

16.  Heir. 


*53 

9,  10,  25,  27 

178 

178,  179 

93 
12 

o        6? 

158,  159 

45 
66 

%l6 

242 

*7°,  293 
238 

75 


1  7.  Jura  &  ingrejfus, 

*4§ 

IS.  Pr&diBus, 

6 

19.  Premiffes, 

1-6 

20.  Pro, 

4i,  4* 

2.1,  Pro  rata. 

8?. 

2  2.   Proof, 

92, 

217,  2l9 

23.  Puer, 

8i 

24.  Purchafe, 

65 

25.  Rights. 

241 

z6.  Feaft  of  S.  Michael^ 

32,  65 

27.  Scilicet. 

I7l» 

172,  2S4 

28.  Stock,  Family,  or  Houfe, 

33 

29.  Surcefflve, 

3J3, 

3H,  3J5 

30.  Value, 

65 

31.  Videlicet, 

171, 

17;,  284 

32.  That  is  to  fay. 

171,  17s 

33.  Tranfgreffio, 

303 

34.  Writing, 

512,  3/3 

35.  Lajl  WiU, 

249 

CrpoStion  of  £cntcncc£. 


i.  Where  a  Sentence  fhall  be  expounded  according 
to  the  whole  Context,  74,  275 

2.  Where  claufes  in  Company  fhall  have  other  Con- 
ftru£tion,  than  when  alone,  274 

3.  My  Coufin  fhall  have  all  my  Inheritance  if  the 
Law  will  allow  it,  i 

4.  To  pay  to  fucli  Perfons'  as  /.  S.  by  her  laft  Will 
fhall  appoint,  9,  10 

5.  After  the  Death  of  my  Son  without  Iffue,  the  Land 
fhall  go  unto  the  Right  Heirs  Males  of  me,  and  my 
Name  for  ever,  29 

6.  Propinquioribus  de  f anguine  puerorum,    ■  33 

7.  Quiete  ©>  pacifice  abfq\  interruptione  alicujus,  35 

8.  Ad  triandum  exitum.  66 

9.  So  many  Quarters  at  iS  s.  9  d.  as  amount  to  the 
Rate  of  52  /.  SS 

13.  Lex  non  cogit  impoffibilia,  fed  impotentla  excufat  legemi 

96 
Nullum  tempus  occurrit  Regi,  151,  154 

ABus  legitimi  non  recipient  modum,  153 

Quod  pofflt  commodum  fuum  facere  meliori  modo  quo  libi 
viderit,  1 59 

14.  Exprefflo    eorum,  que  tacite     infunt,    nihil   operatur, 

170 

1 5.  XTna  cum  omnibus  atiis,  and  where  it  amounts  to  a 
diftin&  Sentence,  175 

16.  furti  nature  funt  immuiabilia,  224 

1 7 .  CuicunqUe  aliquis  quid  concidit  concedere  videtur  Qp  id 
Jine  quo  res  effe  non  potejl,.  234 

18.  Such  Affurance  as  fhall  be  reafonably  devifed, 

275 

19.  Forfeit  as  much  as  he  may  Forfeit,  298 

20.  That  then,  and  from  thenceforth,    . .       312,319 

21.  That  the  Recoverers  fhall  ftand  feifed  to  the  Ufc 
ofthe  Laft  Will,  ;  349 


<£rtcnr. 


11. 

12. 

J3 


See 


.Jtccogni3ancf. 
Statute. 


.  The  Extent  of  a  Statute  doth  not  change  the  Pof- 
leflion  till  a  Liberate,  Si 

,  If  the  Sheriff  extend  the  Land,  and  before  Liberate 
an  Exchequer  Writ  For  levying  the  Kings  Debt  be 
awarded  to  him,  the  Sheriff  is  bound  to  ferve  the 
King  fir  ft  339 


D 


Cjctingiif&mnrt. 


F 


<SjCtingui0)rnnir. 


i.  Of  Warranty  by  a  Re-febffment, 

2.  Or  by  an  Efcheat, 

3.  Of  Tidies  by  a  Modus  decimandi, 


a4 

25 
42 

4.  Not  by  a  Unity  of  Poffeffion.  44 

5.  The  Term  of  which  the  Husband  is  poffeffed  in  the 
Right  of  his  Wife  is  not  extinguifht  by  the  Huf- 
bands  Purchafe  of  the  Fee,  ■    3 

6.  Where  he  is  no  Eftate  at  all  in  the  Rent,  nor  du- 
rant,  not  Title  to  it,  may  cxtinguifh.  it  by  Re- 
leafe,  i%d 

7.  Where  bare  Eafements,  as  Lights,  Air^  &c.  may 
be  extinguifhed  as  well  as  Interefts  or  Profits,  and 
where  not.  .131 

8.  Where  a  Rent  extinguifhed  by  Releafe  fhali  be 
yet  in  effe  for  Benefit  of  a  Stranger.  165 

9.  A  Copyholder  of  Inheritance,  which  hath  Common 
Appendant  in  another  Manor,  purchafeth  the  Free- 
hold and  Inheritance  of  the  Copyhold,  Qutre,  if 
the  Common  be  extinct,  190 

10.  Where  a  Right  extinguished  fhall  benefit  a  Dif- 
ieifor,  279 

11.  Tenant  for  Life  in  Poffeffion  or  RcVerfion  joyns 
with  him  that  he  has  the  Inheritance  in  a  Fine, 
the  Eftate  for  Life  is  not  extinguifhed,       £7 7-,  178 

12.  A  Condition  extinguished  in  Part  extinguifh.es 
wholly,  /ecus,  of  a  Power  of  Revocation,  313 

13.  If  the  Grantor  ufurp  upon  the  Grantee  of  the 
three  next  Avoidances,  the  Eftate  of  the  Grantee 
being  remedilels  is  drowned  and  extinft,  as  ntuch 
as  if  it  had  been  granted  or  furrendered,  322 

14.  If  the  Leffor  ejeft  the  Leffee,  he  cannot  grant  the 
Reverfion,  323- 

15.  Yet  it  is  no  Diffeifin,  322 
id.  Where  one  Fee-fimplc  may  be  extinguifhed  in 

another,  323,  324 


f  ailcr.  of  0rco?D. 

1.  A  Recognizance  is  pleaded,  and  upon  Iffue  Nul 
J~\.  tiel  Record,  the  Recognizance  certified  is  up- 
on Condition,  yet- good,  55 

2.  The  Tenant  in  an  Affize  pleaded,  that  the  Defen- 
dant was  barred  in  a  former  Affize  brought  againft 
his  Father,  upon  Nul  tiel  Record,  the  Affize  was 
found  to  be  againft  the  Tenants  Father  arid  Mother, 
adjudged  no  Failer,  55 

3.  If  an  Infant  fail  of  his  Record  in  an  Affize,  this 
makes  him  not  a  Diffeifbr.  95 

4.  If  the  Court  mif-award  the  Certiorari,  this  is  no  i 
failer  of  Record  in  the  Party,  135  ; 

5.  Upon  Iffue  Nul  tie!  Record,  the  Record  certified 
was  the  fame  Plaint  Count,  and  Judgment  only  dif- 
fer'd  in   fome  Continuances,  and  held  no  Failer, 

179 

6.  Where  a  Record  pleaded  to  be  as  of  the  28,  and 
appeals  upon  Iffue  to  be  the  29  o£~  April,  but  other- 
wife  Right  in  Matter,  fhall  be  held  no  Failer,    209 

f  alfc  3|ubQmcut. 

•i  J£>te  <J2rrp«2.  \  ,] 

A  Judgment  in  the  County  Court  ,was  reverfed,  in 
C.  B.  Becaufe  the  jury  found  the  Defendant  in 
Travirfg  Quip-  and  did  not  fay  fuper  Saerdmentum 


fa\U  %atin. 

Where  it  fhall  avoid  an   Obligation,  and  where  not, 
Page  18,  19,  20.  See  Obligation 

felon.,  f  clonp. 

1.  To  kill  a  Thief  or  Burglar  in  Defence  of  a  Mans 
Perfon  or  Houfc  is  no  Felony,  yg 

2.  If  a  Lunatick  kill  a  Man  this  is  no   Felony,     96 

3.  If  Men  Tilting  or  Tourneying  in  the  Prefence  of 
the  King,  or  of  two  .Matters  of  Defence  playing 
their  Prizes  kill  one  another,  this  is  no  Felony. 

*  34 

feoffment. 

1.  May  be  pleaded  for  Parcel,  24 

2.  Made  by  Attorney  of  a  Meffuage  in  D.  which  was 
R.  Cottons,  and  indeed  it  was  T.  Cottons,  yet  it  paf- 
fed,  _  i7r 

3.  Tenant  for  Life  joins  with  the  Reverfioner  in. 
Tail,  in  a  Feoffment  by  Deed,  'tis  no  Forfeiture, 

278 

4.  A  Feoffment  barrs  the  Feoffor  of  all  prefent  Rights, 
and  all  future  Rights  or  Poffibilities,  arifing  from 
Caufes  preceding  the  Feoffment,  337,  338 

fieri  facial. 
&ce  Execution; 

finr,  f incjsf* 

1.  When  pleaded  mult  be  pleaded  entire,  24^ 

2.  If  the  Father  levy  a  Fine,  with  or  without  Diffei- 
fin  of  the  Grandfather,  who  was  Tenant  in  Tail : 
The  Iffue  in  Tail  is  bound  by  £2  H.  8.  whether  the 
Grandfather  dies  before,  6r  after  the  Father,     258 

3.  If  Baron  and  Feme  be  Tenants  in  fpecial  Tail,  the 
Barons  Fine  is  a  clear  Bar  to  the  Iffue,  by  32  H.  S. 

257,  259 

4.  Though  the  Wife  may  enter,  if  me  furvivc,  and 
though  the  Wife  be  remitted,  if  any  Eftate  be  li- 
mited to  her  upon  her  Husbands  Fine,        257.,  259 

5.  A  Writ  of  Dower  is  brought  againft  Tenant  for 
Life,  the  Reverfioner  levies  a  Fine,  Tenant  for 
Life  dies,  five  Years  pals,  the  Wife  brings  a  new 
Writ  of  Dower  againftthe  Tenant  in  Poffeffion.  Quere, 

265 

6.  Where  a  Covenant  to  make  a  further  Affurance 
fhall  be  fufficient  to  lead  the  Ufe  of  a  fubfequent 
Fine  in  Fee-fimple,  and  where  not,     273,  274,  275 

7.  Where  a  Fine  may  be  reverfed  for  Part,  and  as 
to  one  Eftate,  and  yet  ttand  good  for  another,    278 

8.  If  Tenant  for  Life  in  Poffeffion  or  Reverfion  join 
with  Tenant  in  Tail  in  a  Fine,  it  fhall  neither 
work  Forfeiture,  Extinguifhnient,  nor  Difcontinu,- 
ance,  '  .  .  '277,  278 

9.  If  Tenant  for  Life,  and  the  Reverfioner  in  Fee,, 
join  in  a  Note  of  a  Fine,  and  before  any  farther 
Proceeding,  the  Tenant  for  Life  dies,  yet  the  Fine 

-fhall  proceed  againft  the  other,  becaufe  they  are 
as  feveral  Cognizances.  529 

10.  Baron  and  Feme  acknowledge  a  Note  of  a  Fine 
upon  26  of  March,  the  next  Day  after  the  Wife 
dies,  the  28  Compofition  was  made,  the  Kings  Sil- 
ver paid  and  entred,  as  of  the  Term  before,  the 
Fine  muft  ftand.  330 

1 1.  The  Mother  is  Tenant  in  Tail  to  her  and  "the 
Heirs  of  her  Body,  the  Son  levies  a  Fine,  and  dies, 
and  then  the  Mother  dies,  the  Daughter  is  not  bar- 
re  do-  332 

ii';  Grand 


F 


12.  Grandfather  Tenant  in  Tail  is  dilTeifed  by  the 
Father,  who  levies  a  Fine  and  dies,  the  Grandfa- 
ther dies,  the  Son  is  barred,  Page  333 

13.  Tenant  in  Tail  to  him  and  the  Heirs  Males  of 
his  Body,  hath  three  Sons,  the  fecond  levies  a  fine 
in  the  Life  of  the  Father,  the  Father  dies,  the  el- 
deft  is  not  barred,  hut  if  the  elder  die  without  Iflne 
living,  rhe  fecond,  the  third,  is  barred,     333,  334. 

14.  The  Scope  of  4  H.  7.  and  32  H.  S.  was  to  bar 
Tail  as   much  as  Fee-fimple,  in  Cafe  of  Privies, 

334 

forfeiture.    ! 

C  flight  of  Siktion. 

See  <  2.6  1.  S.  c.  13. 
2  33  H.  8.  c.  20. 

1.  The  Eftate  of  the  Land  is  not  forfeited  by  Recu- 
fancy,  but  only  the  Profits,  73,  74 

2.  If  the  Defendant  bring  a  Writ  of  Error,  Quare, 
whether  the  Bail  be  not  forfeited,  though  he  pro- 
ceed not  in  the  Writ  of  Error.  116 

3.  A  Copyhold  is  not  forfeited  for  Non-payment  of 
nnreafonable  Fine.  13S 

4.  A  Copyhold  is  not  forfeited  for  Non-payment  of 
a  Rent,  or  reafonable  Fine,  without  demand  of  the 
Perfon,  J35 

5.  If  a  Copyholder  demife  by  Licence  and  Forfeit, 
perhaps  the  Leafe  will  ftand  good  againft  the  Lord. 

177,  Qu&re 

6.  Forfeiture  of  an  Obligation  See  Obligation. 

7.  Where  a  trnft  of  a  Leafe  for  Years  will  be  forfeit- 
able for  Felony.  210 

8.  Statutes  which  give  Forfeiture  of  Body,  extend  not 
to  Life,  ,        270 

9.  Tenant  for  Life  joins  with  the  Remainder  in  Tail, 
in  a  Feoffment  by  Deed,  'tis  neither  Forfeiture  nor 
Difcontinuance,  2.78 

10.  Tenant  for  Life  joins  in  a  Fine  with  the  Rever- 
fioner,  no  Forfeiture,     See  Fine.  S 

Xi.  How  of  ancient  Time  the  Goods  of  Clerks  in- 
difted  came  to  be  forfeited  by  Enqueft  of  Office  be- 
fore Conviction,  2S8 

12.  The  Coroners  Enqueft  finding  a  Flight,  is  final, 
as  to  the  Forfeiture  of  Goods,  and  cannot  be  tried 


again. 


18 


f  o?me&on  in  nctoertcr. 


i.  Brought  by  Baron  and  Feme,  may  lay  the  Right 
in  the  Feme  only,  or  in  both,  1,  i 

2.  Brought  in  the  whole,  where  it  appears  of  the  De- 
fendants own  fhewing  he  hath  no  Right  for  Parr, 
muft  abate,  279 

3.  The    Writ    or  Count    muft  not  fay   Devenii  Jus. 

337 

f  a^nicooit  in  iilcmainfccr* 

1.  Brought  by  the  Son  afrer  the  particular  Eftate 
ended,  and  concluding  Oux  pr&d'iBo  A.  filio  &P  hered. 
B.  renianere  dehent,  without  fhewing  the  Death  of  his 
Father,  is  pood,  though  varying  from  the  Regiftcr. 

.  51 

2.  Brought  by  one  who  in  the  Conclnfion  makes  him- 
felf  Heir  to  all  that  were  inheritable  to  the  Re- 
mainder, is  good,  though  in  the  Regiftcr  the  De- 
fendant only  makes  himfelf  Heir  to  him  to  whom 
the  Remainder  was  firft  limited.  __  51 

3.  The   Writ   or  Count  muft  not    fay   Devcnit  Jus. 

337 


tj?o:m?t!Qn  in  ©cfccnScr, 

i.  Brought  by  Baron  and  Feme,  muft  lay  the  Right 
in  the  Feme  only,  ! 

2.  If  Iflue  in  Tail  be  once  barred  by  Warranty  and 
AiTcts,  he  is  barred  for  ever,  though  he  Alien  the 
Affets,  40 

3.  May  be  good   though  it  vary  from  the  Register, 

4.  The  Defendant  in  the  Writ  muft  not  fail  to  make 
himfelf  Heir  to  all  that  were  leifed  according  to 
the  Regifter,  5  + 

5.  If  the  Defendant  make  himfelf  Heir  to  all  that 
were  inheritable,  this  though  it  be  more  than  needs, 
is  good,  ji?  53 

6.  A  Recovery  in  a  Formed™  in  Defender  is  no  bar  in 
a  Mortdttncejler,  04 

7.  Though  the  Defendant  need  not  make  himfelf 
Heir  to  his  Father,  if  he  were  not  feifed,  yet  he 
muft  make  mention  of  him  in  his  Pedigree,  ber 
caufc  he  is  a  Lineal  Anceftor,  but  where  Collateral 
Iflues,  or  Heirs  come  to  make  their  Pedigree,  there 
needs  no  fuch  precife  Enumeration.  333. 

8.  If  the  Writ  or  Count  be  Dever.it  Jus,  inftead  of 
Defcendit  Jus,  it  is  naught,  337 

tjfrcdfjofti. 

1.  Cannot  be  granted  to  commence  hi  fuiitro.  171 

2.  A  Reversion  for  Life  may  be  granted  to  commence 
in  futuroy  17 1 


G. 

4&2ant&  ®?ant02,  <S?antcei 
See  <SSjcccption. 


1.  "«TTHat  mall  beafufficient  Name  or  Defcription 

W    of  the  Grantor  or  Grantee,  to  give  or  take 
by,  _  32 

2.  If  the  Tenant  in  Tail,  and  his  Son,  join  in.  a  Grant 
of  the  next  Avoidance,  yet  'tis  void  againft  the 
Son,  45 

3.  He,  that  grants  Common  quandocunque  averia  fun  je- 
rint,  may  till  the  Land,  or  let  it  lye  frefh,  and 
the  Grantee  hath  no  Remedy,  40 

4.  He  that  Grants  the  Office  of  Keeper  of  his  Park, 
or  Steward  of  his  Courts,  may  difpark  the  Park,  or 
releafe  his  Rents  or  Services,  41 

5.  But  if  the  Grant  were  reudring  Rent,  the  Rent 
will  be  difcharged,  44 

6.  Yet  a  Man  may  not  defeat  or  fruftrate  his  own 
Grant  by  his  own  Ait.  41 

7.  Grantee  of  Eftovers  may  bring  an  Affizc,  though 
the  Wood  be  grubbed  up,  4; 

S.  Grantee  of  an  Annuity,  till  he  be  promoted  to  a 
Benefice  quctm  dur.erit  acceptanduw,  hath  Election, 
and  may  ref ufc  for  ever,  40,  4  r. 

9.  The  Nature  and  Operation  of  a  Grant  of  one' 
Thing  for  another,  41,   42  per  toiinv. 

10.  If  a  Man  grant  an  Annuity  pro  rovjilio,  and  the 
Grantee  refuie  at  one  Time;  the  Grantor  is  dif- 
charged for  ever,  41 

1 1.  If  a  Man  grant  to  make  new  Pales  for  the  old, 
and  the  old  are  dataincd,  he  is  difcharged  perhaps, 
but  pro  hoc  vice,  42   Oitxre 

12.  Where  a  Rentcharge  granted  in  Fee,  iba.ll  not 
charge  the  Heir  at  all  in  Anhriity,  nor  the  Grantor 
himielf,  longer  then  during  his  Life,  <S 

D  2  13.  Where 


G 


13.  Where  the  Lord  of  a  Villain  in  Grofs  may  grant 
him  to  a  Stranger,  who  hath  feifed  him,  but  not 
confirm  the  State  of  the  Stranger,  feats,  of  any  o- 
ther  tortious  Prifel,  Page  99 

14.  Where  the  Mifnofmer  of  a  Corporation  in  any 
Grant  or  Leafe  made  by  them  fhall  defeat  the 
Grant,  and  where  not,  124,  125.  per  totum 

1 5.  Where  the  Mif-recital  of  a  Leafe  in  a  Grant  of 
the  Reverfion  expectant,  fhall  not  prejudice  the 
Grant,  128,  129 

16.  Grant  of  an  Annuity  or  Warranty  againft  the 
Heirs  firft,  omitting  the  Anceftor,  void,  130 

17.  A  Man  may  grant  or  give  that  which  he  hath  not 
actually,  but  potentially,  fecus,  if  he  neither  have 
it  actually  nor  potentially,  132 

18.  If  the  Leffor  grant  to  the  Termor  all  the  Corn 
that  fhall  be  growing  on  the  Land  at  the  End  of 
the  Term,  it  is  good,  Ibid. 

19.  A  Grant  by  a  Parfon  of  all  the  Tithe  Wooll 
which  he  fhall  have  next  Year,  is  good,  Ibid. 

20.  A  Grant  in  the  Affirmative,  cannot  take  away  a 
precedent  Power,  or  Intereft.  173 

21.  The  Grantee  of  the  Trees  by  Tenant  in  Fee-fim- 
ple:  may  fell  them  when  he  will,  but  he  cannot  dig 
Saw-pits,  or  Square  them  upon  the  Ground  with- 
out fpecial  Licence,  I73>  *74 

22.  A  Grant  to  J.  S.  that  he  may  take  all  the  Trees 
which  may  reafonably  be  fpared,  is  good,  becaufe 
'tis  but  executory,  174 

23.  Where  a  Grant  in  it  felf  incertain  is  good,  be- 
caufe  reducible  to  Certainty,  by  Aft  of  the  Party, 
or  Act  of  the  Law,  ibid. 

24.  A  Grant  that  hath  but  one  entire  Sentence,  may 
be  overthrown  by  Part  of  the  fame  Sentence,  fecus, 
where  it  hath  two  diftinct  Claufes,  175 

25.  Where  that,  which  is  not  of  the  Subftance  of  the 
Grant  Secundum  jus  r.aturale,  is  yet  of  the  Subftance 
of  it  Secundum  jus  pofitivum,  229 

26.  Where  the  general  Words  of  a  Grant  will  not 
give  the  Grantee  power  to  fell  Timber.  234 

27.  The  Grant  of  a  Thing  carries  all  Things  inclu- 
ded, without  which  the  Thing  granted  cannot  be 
had,  and  how  the  Rule  is  to  be  underftood,       ibid. 

28.  The  Grantee  of  Fifh  in  a  Pond,  hath  Liberty  to 
take  them  with  Nets,  but  cannot  cut  the  Banks, 

ibid. 

29.  A  Right  is  not  transferable  by  Grant,  141 

30.  How  far  the  Law  refpedts  the  Intention  of  the 
the  Parties  in  a  Grant,         154,  116,  275,  303,  304 

31.  A  Grant  of  all  the  Wool  which  fhall  grow  up- 
on the  Sheep,  that  the  Grantor  fhall  buy,  is  void, 

132 

32.  The  Grant  of  an  Office  of  Learning  to  a  Man 
utterly  infufficient,  is  void,  though  granted  to  him 
and  his  Afligns,  or  to  be  exercifed  by  his  fufficient 
Deputy,  148 

33.  The  Office  -of  Steward  of  Courts  being  full  can- 
not be  granted  to  any  other,  but  by  the  King,  and 
by  him  only  per  verba  de  futuro.  1 50,   1 5 1 

34.  By  what  Name  a  Patronage  is  granted.  152 

35.  The  Offices  in  the  Gift  of  the  Chief  Juftice  are 
not  grantable  for  lefs  than  for  his  Life.  153 

36.  A  Title  of  Lapfe  is  not  grantable  before  or  after 
it  falls,  being  an  Office  of  Truft,  154 

37.  Where  the  Premiums  of  a  Grant  may  be  cor- 
rected or  explained  in  the  fame,  or  by  a  diftinft 
Sentence,  169,  170,  171 

38  If  Leflee  for  Years  grant  his  Term  to  commence 
after  his  Death,  the  Grant  is  void,  171,  174 

39.  A   Grant  of  Lands   to    two,    &■   h&redibus,    void, 

174 

40.  Where  a  Grant  is  general  a  fubfequent  Miftake, 
or  Mif-recital  will  prejudice  it,  fecus,  where  the 
Grant  is  of  particulars  fufficiently  once  afcertained, 

i/i>  175 


41.  It  is  not  material  in  what  Order  the  Recitals  be 
placed,  whether  the  true  or  falfe  Part  of  them  pre- 
cede, _  Page  171 

42.  Where  the  Grant  is  of  a  particular  Thing  certain, 
a  Miftake  in  the  fame  Sentence,  though  it  cannot 
fruftrate,   may   diminifh  it,  jjy, 

43.  Where  a  Grant,  with  a  Scilicet,  muft  neither  di- 
minifh nor  encreafe   any  Part  of  the   PremifTes, 

172 

44.  If  Tenant  in  Fee  S.  Grant  the  Trees,  they  veil 
prefently  in  the  Grantee,  as  Chattels,  17.5 

45.  The  Words, of  a  Grant  fhall  be  conftrued  ac- 
cording to  a  reafonable  and  eafie  Senfe,  and  not 
ftraitned  to  Things  unlikely  and  unufual,    303,  304 

46.  Where  a  general  Grant  may  be  reftrained  unto 
particulars,  nn$ 

47.  If  the  King  grant  bona  &>  catalla  utlagator  in  D.  to 
J.  S.  and  J.  D.  the  Grantee  of  the  next  Avoidance 
to  the  Church  D.  be  out-lawed  J.  S.  fhall  have  this 
Avoidance,  wherefoever  the  Deed  was,  30; 

&tant$  fcp  tf>e  fcing. 


See 


$on  #6fiante. 

31  H.  8.  c,  if. 

I^erogatite* 


1.  What  fhall  be  a  good  Grant  for  the  King,  to 
enable  a  Town  to  choofe  Burgeffes  for  Parliament. 

14 

2.  If  the  Ling  grant  Conufance  of  Pleas,  the  Grantee 
fhall  not  hold  Plea  of  any  new  Action  created  by 
Statute,  otherwife  'tis  of  an  old  Aftion  given  in  a 
new  Cafe,  4S 

3.  The  King  cannot  grant  to  hold  a  Court  of  Equity, 
though  he  may  grant  tenere  placita,  for  the  Difpen- 
fation  of  Equity,  is  a  fpecial  truft  committed  to  the 
King,  and  not  by  him  to  be  committed  to  any  o- 
ther,  _  63 

4.  If  the  King  grant  Cognizance  of  Pleas  to  be  held 
before  the  Steward  of  the  Grantee,  it  is  good  e- 
nough,  though  with  the  Claufe  licet  Grantee  fuerit 
pars.  8  7 

5.  The  King  may  grant  a  Manor,  excepting  the 
Courts,  though  they  be  infeparable,  108 

6.  The  King  grants  a  Manor,  the  Advowfbn  Appen- 
dant will  not  pafs  without  fpecial  Words,  127 

7.  The  King  may  grant  a  Thing  in  Action  with  ex- 
prefs  mention  of  it,  but  no  otherwife,  140 

8.  The  King  grants  all  Fines,  Iflues,  and  Amercia- 
ments, this  extends  not  to  fuch  as  grow  upon  Suits 
or  Offences  by  new  Statutes,  188 

9.  The  King  cannot  grant  by  Charter  any  Penal 
Law,  i55»  i83 

10.  The  King  cannot  grant  the  Office  bf  Steward  of 
Courts  being  full,  to  any  other,  unlefs  by  verba  de 

futuro  tjuando  vacaverit,  1 50,  151 

11.  The  King  cannot  grant  the  Office  of  Cufios  Rotit- 
lorum,  or  Chief  Juftice,  to  two,  1 53 

12.  The  King  cannot  grant  a  Lapfe,  before  or  after 
it  falls,  it  is  an  Office  of  Truft,  154 

13.  The  King  cannot  grant  to  an  Intruder  upon 
the  PofTeffions  of  a  Lunatick,  or  Ideot,  that  he  will 
not  meddle  with  them,  it  is  contrary  to  Juftice  and 
to  his  Office,  155 

14.  One  ufurps  upon  the  King's  Lapfe,  the  King 
cannot  errant,  he  will  not  remove  his  Clerk,  it  is 
contrary^  his  Truft,  and  a  Wrong  to  the  Patron, 

Ibid. 

15.  If  the  King  being  Guardian  grant  the  Lands  in 
Fee,  'tis  void,  ibid. 

16.  The  Grant  of  the  King  referring  to  a  Thing 
not  in  being,  or  void,  is  void  alfo,  160,  161 

5  17.   If 


G 


17.' If  the  King  grant  the  Lands  and  Under-woods 
•expi'efly,  rxceptis  omnibus  grojfis  arboiibus,  bofcis  &  ma- 
remiis,  as 'to  the  Under-woods  the  Exception  is  void, 

•   but  it  extends  to  Timber  only.  Page  170 

18.  The  King  may  grant  a  Manor  adeo  plane  ,  except- 
ing the  Advowfon,  ibid. 

19.  A  Leafe  made  to  the  Feme,  and  two  of  her  Sons 
for  Life,  in  Confideration  of  a  Surrender  by  her 
and  her  Husband,  of  a  former  Eftate  for  Life,  void, 

203,  204 

20.  A  Leafe  for  Life  made  by  the  King  in  Confidera- 
tion of  the  Surrender  of  a  void  Leafe,  or  a  conditi- 
nal  Surrender  is  void,  204 

21.  A  Leafe  made  in  Confideration  of  a  former  Leafe 
furrendered,  is  good,  though  there  be  no  actual 
Surrender,  becaufe  the  Acceptance  is  a  Surrender 
in  Law,  ibid. 

22.  Where  the  King  may  ereft  a  Corporation,  and 
make  Ordinances  for  them,  210,  211 

23.  Where  the  King  erefting  a  Corporation,  doth 
include  a  Power  to  make  By-Laws,  211 

24.  If  the  King  grant  Lands  21  July,  in  Confidera- 
tion of  a  Grant  made  to  him  the  10  of  May  before, 
and  the  Deed  of  10  May  be  not  enrolled  till  the  26 
of  fitly,  5  Days  after  the  King's  Grant,  yet  'tis 
good,  sal 

25.  If  the  King  grant  ex  mero  mottt,  and  in  Confidera- 
tion, &c.  the  Law  looks  only  upon  the  exprefs  Con- 
fideration, and  reje&s  the  other  Words,  as  claufuU 
clerkorum,  222 

26.  What  Kind  of  Confiderations  may  be  falfe,  yet 
the  Kings  Grant  Good,  ibid. 

"7.  A    Confideration    void    in    Part   is  void   in   all 

aS.  If  the  King  grant  Lands  to  Baron  and  Feme,  and 
the  Heirs  of  the  Baron,  in  Confideration  of  a  for- 
mer Grant  made  by  Baron  and  Feme,  where  the 
Feme  had  an  Eftate  for  Life,  the  Kings  Grant  is 
void,  becaufe  the  Grant  of  the  Feme  to  the  King  is 
null  and  void,  223 

29.  Secus,  if  the  F6mc  had  no  Eftate  at  all,  nor  Title 
of  Ddwer,  223,  in  margine 

30.  And  [ecus  fortajfe,  if  the  Grant  of  the  Feme  were 
only  defeasible,  _   223 

31.  Where,  though  the  King  be  deceived  in  his  In- 
tent mentall,  yet  if  he  be  not  deceived  in  his  Final 
Intent,  or  in  the  exprefs  legal  Intent,  his  Grant 
will  be  good.  ibid. 

32.  Where,  though  the  King  be  not  deceived  in  Fact, 
yet  if  it  appear  he  was  deceived  in  the  Law,  or  er- 
red in  his  judgment,  to  his  Prejudice,  the  Grant 
will  be  void,  and  why,  223,  224 

33.  Where  the  Defefts  of  Form  will  not  vitiate  the 
Grant  of  a  Subjea,  becaufe  they  are  only  Preroga- 
tive Forms,  229,  230 

34.  The  King  grants  Lands,  reciting  therri  to  come 
to  him  by  Attainder,  &V,  or  to  be  worth  20  /.  per 
annum,  and  they  came  by  Purchafe,  or  are  worth 
40/.  'tis  void,  230 

35.  A  Grant  by  the  King,  pro  ereBione  Collegii,  or  ad 
effe&um,  makes  a  Condition,  _   231 

36.  King  grants  all  his  Lands  or  Tenements  in  £>. 
without  mention  of  Quantity  or  Quality,  it  is  good, 

ibid. 

37.  Nothing  of  Prerogative  palTes  in  the  Kings  Grant, 
without  exprefs  and  determinate  Words,    243,  244 

38.  Where  the  Kings  Grant  fhall  be  lb  conftrued, 
that  all  the  Words  may  take  effeft,  302,   303 

39.  The  King  grants  an  Advowfon  in  Grofs,  as  Ap- 
pendant, nothing  pafles,  323 

40.  The  King  grants  a  Manor  efcheated  in  tarn  am- 
tlis  modo  &  forma,  the  Advowfon  Appendant  pafles 
without  naiming,  323 


41.  If  the  King  have  one  or  more  Avoidances  of  an 
Advowfon,  as  in  Grofs,  and  the  Reverfion  in  Fee„ 
as  Appendaht,  and  then  grant  the  Advowfon  as  Ap- 
pendant, no  more  of  that  Advowfon  pafles  than 
was  Appendant,  Pave  822, 

41.  If  the  King  grant  the  Manor  of  D.  in  D.  no  more 
pafles  than  was  in  D.  ;£,y. 


H. 

1.  A  Man  grants  one  Thing  in  the  Premifles,  \sa- 
Jl\.  bend,  una  cum  another  Thing,  which  is  neither 
Part  of  it,  nor  Appendant  to  it/that  mentioned  in 
the  Habendum  will  not  pafs,  161 

2.  The  Habend.  may  alter,  abridge,  or  fruftrate  that 
which  is  expreffed  in  the  PremiiTes,  176,  1 71 

3.  Lands  given  to  A.  and  B.  habend.  A.  for  Life  and 
after  his  Deceafe  to  B.  is  a  good  Habend.  172 

4.  Lands  to  two,  Habend.  one  Moiety  to  one,  the  other, 
to  the  other,  Good,  ibid. 

5.  A  Grant  of  the  Manor  of  D.  to  or  by  the  King, 
Hab.  cum  Sale,  is  void  for  S.  2} 

6.  The  Eftate  may  be  limited  before  the  Hab.  but  'tis 
properly  the  Office  of  the  Hab.  275 

7.  An  Eftate  limited  by  the.  Habend.  to  one  not  Party 
to  the  Deed,  void  by  Way  of  Eftate,  may  be  good 
by  Way  of  Remainder,    '  jI2)  ^4 

S.  A  Leafe  to  A  habendum  &>  prsdiBo  A.  &>  B.  ac  qui- 
bufdam  C.  &.  D.  pro  termino  vita  eorum,  &  alterius  eo- 
rum  fuccejjive,  diutius  viventium,  cannot  be  good  to  B. 
C.  D.  by  Way  of  joint  Remainder,  becaufe  of  the 
Word  fuccejfive,  nor  by  Way  of  Succeflion,  becaufe 
of  the  Incertainty,  who  fhall  take  firft.  213 

1.  The  feveral  Senses  and  Acceptations  of  the  Word. 

2.  He  that  taketh  as  Heir,  Male  or  Female  by  De- 
fcent,  muft  be  Heir,  and  alfo  male  or  Female  to 
have  both  Words  verified  in  him,  31,33 

3.  Warranties  and  Eftoppels  defcend  upon  the  Heir 
general,  and  not  upon  the  Heir  in  Gavelkind,  Bo- 
rough Englifh,  or  by  Pojfejfto  fratris,  31 

4.  The  Heir  general  ihall  take  Gavelkind,  or  Bo- 
rough-Englifh  Lands,  that  go  by  Way  of  Purchafe, 
though  he  cannot  take  them  by  Defcent,  ibid. 

5.  The  Difference  between  the  Charge  of  the  Heir  up- 
on a  Warranty,  and  upon  an  Obligation,  25 

6.  The  Heir  of  him  that  dies  in  Execution  is  no  far- 
ther chargeable,  52,  &=  56  „fq-}  6% 

7.  If  one  grant  in  Rent  charge  without  faying  pro  fe 
&=  h&redibtts,  the  Heir  of  the  Grantor  is  not  charge- 
able in  a  Writ  of  Annuity,  "58 

8.  How  the  Heir  may  be  faid  to  be  eadem  perfona  cum 
antecejjore,  1 30 

9.  A  Refervation  to  the  Heirs  firft  omitting  the  An- 


ceftors  good, 


ibid. 


10.  The  Grant  of  an  Annuity  or  Warranty  againft 
the  Heir  firft,  omitting  the  Anceftor,  void,         ibid. 

11.  A  Covenant  by  the  Anceftor  that  the  Heir  fliall 
ftand  feifed,   void,  313 

12.  The  Heir  fhall  not  have  the  Emblements  fowed 
by  the  Anceftor,  132  Emblements,  A 

13.  Debt  brought  againft  the  Heir  who  aliens  the  A£- 
fcts,  and  then  a  new  Writ  is  brought  by  Joumes, 
Accounts,  Quare  if  the  Heir  be  chargeable  in  re-1 
fpeft  of  theJAffets,  at  the  Time  of  the  firft  Writ 
purchafed,  243 

14.  Where 


I 


14.  Where  the  Heir  fliall  take  by  Way  of  Remain- 
der, becaufe  he  cannot  take  in  Poffefnon,  3 14 

15.  The  Difference  between  Lineal  and  Collateral 
Heirs  as  to  making  their  Pedigree,  and  being  barr'd 
by  Fines  or  Attainders,  333,  334 

Ifcviot. 

1.  By  Law  is  Optimum  Animal,  60 

2.  The  Lord  if  he  will  may  take  the  worft,  ibid. 

3.  If  the  Lord  avow  now  generally  for  a  Heriot  with- 
out {hewing  what  the  Heriot  fhould  be,  whether 
Beaft  or  other  Thing  it  is  infufficient,  176 

$igf)  Commxflion  Court. 

i.  May  examine  Inceftuous  Marriages,  and  enjoin 
Penance  for  them,  181 

2.  Though  there  be  caufe  for  a  Divorce  a  vinculo  ma- 
trimonii, yet  they  may  divorce  the  Parties  only,  a 
men/a  &  thoro,  1 7 J 

^U06anti  anii  J©ife. 
See  23aron  anO  tftvm. 


■W 


SntJcmptitatc  $omini£. 

Here  it  willlie,  and  where  not,        330,  331 


SHcofatlg. 

C32  H.  8.  c. 
See<  r8  El.  c.  14. 

Cil^pleatier. 

1.  In  Debt  for  Rent,  the  Leffee  pleaded  that  the  Lord 
intravi,  which  is  infufficient,  but  Iffue  joined  upon 
it,  the  Defendant  had  a  Verdia,  and  therefore 
Judgment,  326 

2.  jFohn  brings  an  Aftion  of  Debt  upon  a  penal  Sta- 
tute, tarn  ifuam,  the  Defendant  pleads  non  debet  Jo- 
hanni,  where  it  ought  to  have  been  diBo  Domini  Regi 
&  Johanni,  and  after  a  Verdia,  the  Court  allowed 
the  Exception,  becaufe  the  Statute  of  Jeofails  ex- 
cepts penal  Statutes,  328 

3.  A  Declaration  in  a  Trover  and  Converfion  with 
Blanks  for  the  Day  and  Year  of  lofing,  finding  and 
Converfion,  when  it  is  aided,  76 

4.  If  the  Defendant  juftifie  by  Force  of  a  Cuftom, 
and  the  Plaintiff  join  Iffue,  de  injuria  fua  propria  abf- 
cjue  tali  can/a,  this  is  unformal,  but  holpen  after  a 
Verdia,  ibid. 

5.  Want  of  Pledges  are  not  holden,  101 

6.  If  Iffue  be  join'd  upon  a  Thing  which  either  is  in 
Law  not  poflible,  or  not  iffuable,  the  Verdict  upon 
it  is  againlt  Law,  and  not  holpen,        112,   113,  bis. 

7.  Secus  if  only  Part  of  the  Iffue  be  impoffible.       117 

8.  If  the  Iffue  as  it  is  joined  be  uncertain  and  confu- 
fed,  yet  a  Verdia  upon  it  will  help  it.  113 

9.  If  iffue  be  joined  upon  Detinue  of  Charters  plead- 
ed by  the  Feoffee  in  Bar  of  Dower,  Qutre  if  it  be 
aided  by  Verdict,  ibid. 

10.  Verdict  upon  an  Iffue  larger  than  needs  makes 
it  good  enough.  119 

11.  Verdia  in  the  Debet  &  Detinet,  where  it  ought  to 
be  in  the  Detinet  only  is  not  aided,  172,  282 


12.  Want  of  a  Bill  is  aided,  though  the  Words  be 
Want  of  an  Original,  Page  130,  264,  281,  282 

13.  If  Iffue  be  joined  upon  the  novel  Aflignment  and 
a  Verdia,  though  the  Declaration  affign  no  Place 
at  all,  it  is  holpen,  176 

14.  If  the  Defendant  juftifie  as  to  the  Battery  and  lay 
nothing  to  the  wounding,  and  obtain  a  Verdia,  yet 
he  fhall  have  Judgment,  for  as  to  the  wounding  it 
is  but  Difcontinuance,  which  is  holpen.  187 

1 5.  If  Iffue  be  joined  upon  an  Award  of  Prefentment 
and  it  be  found  for  the  Plaintiff,  now  if  the  Plain- 
tiff have  not  alledged  a  Breach  or  a  Refufal  (yet 
fuch  a  Breach  may  not  be  traverfable)  he  can  have 
no  Judgment,  notwithftanding  the  Statute  of  Jeo- 
fails, .  197,  19S,  233 

16.  A  Writ  contains  an  EjeBione  firma,  and  traverfe 
of  AiTault  and  before,  and  a  Verdia  is  obtained, 
Qu<cre  if  it  be  holpen,  2»n 

17.  If  the  Writ  of  traverfe  be  againft  three,  and  the 
Count  againft  two,  without  a  Jtmul  cum  'tis  aided 
after  Verdia  as  no  original,  arj 

18.  If  by  the  Plaintiffs  own  ftiewing  it  appear  he  hath 
no  Caufe  of  Aaion  for  Part,  the  Writ  which  ought 
to  have  abated,  is  holpen  after  Verdia,      281    2S2 

19.  Faults  that  are  curable,  are  as  well  aided  where 
they  appear  by  Confeflion,  as  otherwife,  285 

20.  VVhere,  and  what  Variance  from  the  Regifter  is 
aided,  and  what  not,  282 

21.  A  Verdia  between  the  Defendant  and  Vouchee 
was  within  32  H.  8.  c.  a§x 

implication,  anb  Sfntcn&mcnt. 

1.  Where  it  fhall  fupply  the  Want  of  an  Averment 
in  a  Declaration,  * 

2.  Where 'it  mail  be  fufficient  to  make  on  Eftate  pals 
by  Devife,  20f  2Z 

3.  Where  it  lhall  fupply  the  Defea  of  a  Writ,         51 

4.  Where  it  lhall  fupply  the  Defea  of  a  Verdia.    55, 

56,  98,  312 

5.  Where  it  fupplies  the  Defea  of  an  Office,     3S,  7" 

6.  Where  it  lhall  not  fupply  the  Defea  of  the  p'lea*. 

93 

2!n«oent£. 

1.  The  incident  Pofliblity  of  the  Widows  Eftate  ftands 
as  long  as  the  Husbands  Cuftomary  Eftate,         1 8 1 

2.  The  collateral  Incidents  to  Eftates  will  nor  extend 
to  Copyholders,    without  a  fpecial   Cuftom,    215, 

216 

Sinoictmcht. 

1.  When  an  Alien  Friend  is  indiaed  of  High  Treafon, 
how  the  Indiament  lhall  conclude,  27 

gtnfanr.    Vide  W.  z.  c.  j . 

1.  If  an  Infant  deliver  Money  with  his  own  Hand,  it 
is  but  voidable,  and  to  be  recovered  by  Aaion  of 
Account,  77 

2.  Infant  more  favoured  at  Common  Law  than  a  Feme 
Covert,  and  why,  g? 

3.  If  an  Infant  fail  of  a  Record  in  an  Affize,  he  is  no 
Diffeifor  within,  W.  2.  c.  21.  95,  96 

4.  A  Devife  by  an  Infant  to  charitable  Ufes  is  not 
aided  by  43  FJiz.  r.  as  a  Limitation  or  Appointment, 

136 

5.  An  infant  may  fuffer  a  common  Recovery,  at  the 
Difcretion  of  the  Court,  jg0 

6.  An  Infant  in  -ventre  fa  mere,  may  be  vouched,     222 

7.  An  Infant  levies  a  Fine  to  the  King,  and  declares 
the  Ufe  of  it  by  his  Deed,  he  is  bound,  224 

8.  The  feveral  Ages  of  an  Infant  how  efteemed,    224 

5 

9.  Where  the  Cuftom,  that  an  Infant  may  make  a  Fe- 
offment, lhall  be  good,  and  where  not,  225 

10.  The 


io.  The  Law,  which  allows  a  Fine  levied  by, an  In- 
fant, allows  Him  likewife  to  declare  the  Ufes  by 
his  Deed,  ,.  254 

11.  An  Infant  lhall  not  have,  his  Age  in  a  Writ  of 
Partition  brought  upon  the  Statute,  179 

ii.  An  Infant  cannot  be  a  Juror,  325 

15.  An  Infant  being  Tenant  in  a  Writ  of  Right  prays 
his  A»e,  the  Defendant  replies  that  he  was  feifed 
till  the  Tenant  diifeifed  him,  and  travcrfes  the  Dc- 
fcent,  -66 

14.  Infant  en  ventre  fa  mere,  how  refpefted.  240 

5  nfojmaripn. 

See  3 1  Eliz.  c  5. 

1.  Two  Informations  cannot  be  exhibited  by  one 
Man  for  the  fame  Offence,  209 

2.  Where  two  feveral  Perfons  exhibit  feveral  Infor- 
mations againft  the  fame  Perfon  in  the  fame  Day, 
■upon  the  fame  Statute,  and  for  the  fame  Oftence, 
both  mall  be  barred,  iiS 

3.  Information  upon  28  Eliz,.  for  Recufancy,  may  be 
in  the  Court  of  Common  Pleas,  205 

4.  The  Informer  muft  conclude  with  a  Demand,  and 
if  that  Demand  be  incertain  or  infufficient,  the  In 
formation  is  iniumcient,  245 

5.  Where  an  Information  of  Forgery  of  a  Leafe  needs 
but  Mention  one  Particular,  and  leave  the  reft  ge- 

'  neral,  and  where  not,  272 

§.  Where  the  mentioning    of  the    Particulars    fhall 

vitiate  the  whole  Information  of  Forgery,  if  any 

one  of  them  be  untrue,  ibid. 

^Innucntio. 

See  5Httion  upon  tt$e  Cafe  foj 
j&lanQcr.    i,  2,  3* 

1.  Innuendo  fhall  not  enlarge  or  afcertain  the  Perfons 
or  Matter  of  Action,  s,  3, 6",  45,  268 

Sinquifttion. 

See< 

(Remitter. 

1.  The  Inquifition  doth  but  find  the  Kings  Title,  not 
give  it  and  though  Delay  be  ufed  in  the  finding  of 
it  the  King  fhall  not  be  prejudiced,  347 

Snroltment. 

(bargain  anO  £alc. 
See<> 

Cfteeognisancc. 

i.  How  the  Inrollment  of  a  Deed  to  the  King  fhall 
relate,  fo  as  to  make  a  good  Confideration,  and  to- 
avoid  Incumbrances,  221,  222 

%.  A  Grant  to  the  King  doth  not  take  Effect,  by,  of 
from  the  Inrollment,  but  from  the  firft  Aft,  and 
muft  be  pleaded  accordingly.  222 


ginftant. 
See  Conff  ruction  oE  Sato, 

inftitution  aub  ^nbuction, 

1.  The  Church  is  full  by  Induftiwv 


*i 


2.  Induftion  :'s  a  temporal  Aft,  arid  triable  ,in  the 
Temporal  Courts,    .  Pas;e  15 

3.  Inftitution  cannot  be  qiieitioncd  in  the  Spiritual 
Court  afcer  Induction,  15 

4.  Bifhop  or  Arch-bifhop  may  grant  a  Warrant  for 
Induftion  out  of  their  Diocefs,  ibid. 

5.  Inftitution  may  be  upon  Condition,  by  the  Pope 
according  to  the  Glofs,  145 

6.  Or  for  a  Time,  53 

7.  Inftitution  and  Induftion  of  a  nicer  Lay-Man  is 
pot  a  Nullity,.  149 

8.  Inftitution  for  18  Months  without  Induftion  will 
make  a  fulficicnt  Plenarty  againft  the  King,  to  pre- 
vent a  Lapfe,  fjo 

9.  Upon  a  direft  Patronage  in  the  King,  there  can 
be  no  Plenarty  againft  him  without  Induftion,    1^4 

10.  The  King,  may  revoke  his  Prefentation  before 
Induftion,  not  after,  220 

11.  Where  and  to  what  Intents  a  wrongful  Collation 
by  the  Bifhop  may  be  faid  to  make  a  full  Incum- 
bent, though  the  Patron  be  not  out  of  Poileflion, 
and  to  what  not,  302 

'jffntctmnrriflgc.  See  23aron  an&  feme, 
3'iimtBJurnt.  See  conftruction  of  2a&>. 
Sntcftare    See  3Etmuhiftcaroe\ 

Siointacc. 

i.  Where  a  Woman  cannot  accept  of  a  Jointure 
made  during  Coverture,  but  muft  of  Neceflity  be  in 
of  another  Eftate  by  Remitter,  7 1 

2.  How  the  Acceptance  or  refufal  of  a  Jointure  comes 
properly  in  Ifliie,  ■  17,  104 

3.  A  Fine  to  the  Ufe  of  a  Stranger  for  Life,  the  Re- 
mainder to  his  Wife  for  a  Jointure  is  no  good 
Jointure,  though  the  Stranger  die  before  the  Huf- 
band,  151 

4.  Cannot  be  made  for  the  Life  of  another,  153 

Sournic*?  5Cccou»t^. 
See  f$riz  13. 

3[ointenant& 

See  Conftruction  of  Sato. 

1.  Barori  and  Feme,  and  a  third  Perfon  pufchafe 
jointly,  the  Baron  aliens  the  whole,  he  and  his 
Wife  die,  the  third  Perfon  furviving  lhall  have  an 
Aflize  of  all,  3 

2.  If  they  make  Partition,  the  Warranty  annexed  to 
their  Eftate  is  deftroyed  at  Common  Law,  25 

5.  If  Warranty  be  to  them  and  their  Afiigns,  the  Af- 
fignment  muft  alfo  be  joint,  ibid. 

4.  Joyntenant  cannot  be  diffeifed  by  his  Fellow  with- 
out an  aftual  Oufter,  120 

5.  If  20  Acres  be  granted  to  two,  fcilket  io"  Acres  to 
one,  and  10  to  the  other,  the  fcilket  is  void,  and 
they  are  ftill  Jointenants,  1 72 

6.  Where  joint  Defendants  may  fever  in  their  Pleas 
and  where  not,  244,  265,  249,  250 


<£bi»cnce. 
^Jeofail**, 
ncplcaber. 

€vkmtt& 


See 


is  How  it  comes  to  be  joined  upon  demand  of  the 
Rent.  8 

2.  Join'dupon  one  Point  will  help  the  infufHcicnt 
Pleading  of  the  Point  collateral,  ibid. 

3-  tf 


I 


3.  If  when  the  Houfe  is  down  an  Aflize  be  brought  for 
Eftovers  appendant,  the  Tenant  may  plead  the 
grand  Iffue  Nul  tort,  N«7  dijfe/Jin,  and  give  the  fpc- 
cial  Matter  in  Evidence,  39  in  margine 

4.  Where  it  may  be  joined  in  the  Disjun&ive,  49 

5.  If  the  Plaintiff  take  Iffuc  upon  a  Plea  in  Bar, 
which  is  no  Bar,  as  Acceptance  of  a  new  Bond  in 
Satisfa&ion  of  the  former,  and  be  non-fued,  and 
a  Verdift  pafs  againft  him,  Qu&re  whether  he  fhall 
have  Judgment  notwithstanding,  as  upon  Confeflion, 

6.  When  modo  £p  forma  in  the  Iffue  is  not  material, 

r  ll 

7.  When  a  Juffification  is  made  by  Force  of  a  Cuftom, 
the  beft  Form  of  joining  Iffue  is  to  Traverfe  the 
Cuftom  particularly,  and  not  the  Caufe  generally 
by  De  injuria  fua  propria  abfque  iali caufa,  .   76 

8.  If  Iffue  or  Demurrer  be  join'd  upon  the  Plea 
plus  darrein  continuance*,  this  is  a  Waiver  of  the  firft 
Plea,  if  it  were  to  Iffuc,  not  fo  if  it  were  a  Demur- 
rer, .  _  81 

9.  The  Form  of  joining  Iffue  for  Trial  of  a  Cuftom 
in  London,  Sj,  87 

10.  General   Iffues  need  no  Inducement  in  Pleading, 

103 

1 1.  How  it  comes  to  be  join'd  upon  the  Refufal,  or 
Acceptance  of  a  jointure,  71,  104 

11.  May  be  joined  upon  the  Traverfe,     .  104 

j  3.  The  Subftance  of  rhe  Iffue  muft  only  be  traverfed, 

105,  106 

14.  Where  only  the  Subftance  6f  the  Iffue  is  found, 
it  is  good*.     See' Verdi  ft,  '  4 

1 5.  The  Reafon  why  the  general  Iffue  is" always1  prcf- 
fed,  where  it  may  be  had,  127 

\6.  The  Form  of  Proceeding  when  an  Iffue  is  joined, 
triable  in  the  County  Palatine  of  Durham,     138, 

139 

17.  Where  the  Waiving  the  general  Iffe  is  difadvanta- 
gious  in  Pleading,  103,  104,  166 

18.  Where,  and  in  what  Aftions  the  joining  Iffue  upon 
the  Iffue  tendred  lhall  greatly  endanger  the  Plain- 
tiff, 198,  199 

19.  Where  Iffue  is  well  joined  upon  a  Traverfe,  feem- 
ing  larger  then  the  Plea,  117 

ao.  N/7  debet  is  a  good  Iffuc  in  Debt  upon  a  E.  6.  for 
Tythes,  218 

SuDBcsf  o?  Sufficed 

1.  fcveral  Judges  may  out  of  Term  Time  take  a  Re- 
cognizance in  any  Part  of  England.  196 

2.  Allegata  &  probata  to  the  Judge  and  Jury,  how  they 
differ,  227 

Su&gmcnr, 

See<J 

1.  If  the  Leffee  of  Tenant  iir  Common  bring  an  E- 
jeBione  jirme  for  the  whole  Land,  yet  he  mall  have 
Judgment  for  that  Part  which  belonged  to  the  Lef 
for,  1 20 

2.  When  Judgment  is  given  againft  Baron  and  Feme, 
for  Words  fpoken  by  the  Feme,  both  muft  be  in  mi- 
fericordia,  1 27 

3>  Where  Judgment  in  a  Quare  impedit  lhall  be  to  a- 
ward  a  Writ  to  the  King,  118,  119,  126,  127 

4.  Where  feveral  Informers  ftiall  be  both  barred  for 
Want  of  Precedency  to  attach  the  Suit  in  either, 
and  the  Court  fo  inveigled,  it  can  give  Judgment 
for  neither,  1 28  Information.  2 

5.  If  after  Aftion  brought  againft  Baron  and  Feme  the 
Feme  die,  (though  it  be  after  VerdiS)  no  Judg- 
ment can  be  given  129 

6.  The  Form  of  a  Judgment  in  a  quod  permittat,  in 
fpecial  Cafes,  131 


7.  Where  Judgment  may  be  given  in  the  Exchequer, 
upon  the  Trial  of  an  Iffue  joined  there  in  the 
County  Palatine  of  Durham,  and  a  Certificate  from 
thence,  Page  138,  130 

8.  In  a  Bill  of  Debt  the  Plaintiff  declares  of  three 
Bonds,  the  Jury  find  that  one  Bond  was  nor  yet 
due,  and  Aflefs  Damages  and  Cofts  intire,  yet  upon 
Releasing  of  the  Damages  and  Cofts,  the  Plaintiff 
may  have  Judgment  for  the  other  two  Bonds,  Qii&re, 
if  it  had  been  by  Original,  '178 

9.  Where  in  Debt  the  Judgment  may  ba  to  be  bar- 
red for  Part,  and  to  recover  Part,  2o6   207 

10.  If  an  Executor  plead  Plainment  Adminifter  and 
after  relinquish  the  Iffue,  and  confefs  the  Aftion, 
the    Judgment    lhall    only     be    de   bonis    tefiatoris, 

178 

11.  In  an  Aftion  for  Refcue  of  a  Debtor,  which  may 
be  either  *i  &  armis,  or  upon  the  Cafe,  or  general, 
and  applied  to  either,  the  Judgment  muft  precifcly 
follow  the  Original,  and  be  fuitable  to  it,  1S0 

12.  Judgment  againft  an  Executor  in  Covenant  bro- 
ken  by    himfelf   muft   be  de  bonis  tefiatoris.      1S8, 

283' 

13.  In  Audita  querela  is  to  be  difcharged  of  Executi- 
ons, 2 

14.  In  Ejeftione  frmg  is  to  recover  the  Term  and  Da- 
mages, 5 

1 5.  And  may  be  fo  given,  though  the  Leffbr  beino 
feifed  in  Right  of  his  Wife  die  before,  ibid. 

16.  May  be  given  for  Damages  only,  where  the  Term 
is  expired,  nzg 

17.  May  be  reverfed  for  Part,  and  ftand  good  for 
the  reft,  when  Damages  be  feveral,  thov.gh  Cofts  be 
intire,  j 

18.  Shall  not  be  arrefted  for  Mif-pleading  a  Point  col- 
lateral to  the  Iffuc,  3 

19.  Shall  be  arrefted  after  Verdift,  if  it  appear  to  the 
Court,  that  the  Plaintiff  had  no  Caufe  of  Aftion. 

14,  128,  199 

20.  Shall  not  be  given  for  the  Plaintiff  upon  an  in- 
efficient Barr,  if  the  Replication  be  inefficient 
too,  and  mew  no  Title,  14  I2g 

11.  In  a  Warrantia  Chart*,  binds  the  Land  from  the 
Telle  of  the  Writ,  22 

22.  Upon  Voucher  binds  the  Lands  only  from  the 
Time  of  the  Voucher,  2, 

23.  In  a  Warrantia  Chart*,,  Writ  of  Mefne,  or  Dow- 
er, where  the  Heir  pleads  Detinue  of  Charters 
may  be  given  prefently  with  a  Ceffet  Executio,         39 

24.  In  an  Aflize  for  Eftovers  may  be  given  to  recover 
Seifin  and  Damages,  though  the  Wood  be  grubbed 
UP>  43 

25.  In  a  Writ  of  Ravifhmcnt  of  Ward  though  the 
Verdift  be  conditional,  yet  the  Judgment  cannot  be 
fo,  but  the  Plaintiff  muft  make  Elcftion  prefently, 

58 

26.  In  a  Replevin  for  the  Avowant  is  not  to  recover 
the  Rent,  but  to  have  the  beft  reftored  as  a  law- 
ful Diftrefs,  and  not  to  be  replevied,  6 

27.  In  an  Aftion  of  Debt  for  an  100  /.  if  the  Plain- 
tiff declare  Part  for  Rent,  and  Part  for  Penalty, 
the  Judgment  may  be  likewife  divided,  Part  for 
him,  and  Part  againft  him,  82 

28.  May  be  reverfed  quoad  ad  judicathnem  executions, 
only  upon  the  Elegit,  0o 

29.  In  an  Avowry  Part  for  Rent,  Part  for  Penalty, 
the  Judgment  of  Return  may  be,  though  but  Part 
be  for  the  Avowant,   and  the  other  againft  him, 

133 

30.  The  Form  of  Entry  of  a  Judgment  in  a  Ravifli- 
ment  of  Ward  againft  a  Feme  Covert,  and  others, 
where  the  Baron  was  found  not  guilty,  101 

31.  The  Judgment  in  a  Ravifhment  of  Ward  may  be 
conditional,  99,  100 

32.  Where  a  Writ  of  Deceit  and  Error  may  both  lie 
upon  one  Judgment,  2I$ 

53.  Where 


3  J.  Where  Judgment  is  obtained  againft  one  Defen- 
dant in  Trover,  and  after  Judgment  there  is  a 
Nolle  profequi  againll  the  others,  what  the  Confe- 
quence  of  it  is,  70 

34.  Where  the  Judgment  in  a  quare  impedit,  &c.  mall 
be  to  have  a  Writ  to  the  Bifhop,  notwithftanding 
the  Church  feem  to  be  full  of  Record,         193,  194 

35.  The  Form  of  the  Judgment  may  ftill  be  kept 
where  the  Court  fees  there  can  be  no  Fruit  of  It. 

I94 
3  (J.  Where  and  in  what  Cofts  a  Man  may  have  Judg- 
ment, without  convicting  the  Defendant  of  a  Wrong, 

198,  199 

37.  If  a  Writ  be  brought,  containing  both  an  EjeBione 
firme  and  a  Traverfe  of  Afiault  and  Battery , 
Qitere,  if  any  Judgment  may  be  given  after  Verdict, 

249 

38.  Burning  in  the  Hand  is  no  Part  of  the  Judgment 
in  an  Appeal,  294 

39.  How  the  Law  ftands  at  this  Day  as  to  the  Burn- 
ing in  the  Hand  of  Clerks  in  Orders,  ibid. 


See 


Surtg&iaion. 
C  Courts. 


i 


3 


$?ofjibition. 


The  Spiritual  and  Temporal  is  bounded  by  the 
King,  1 7 

A  Caufe  judged  by  the  Court,  that  hath  no  Jurif- 
diction  of  the  Caufe,  is  utterly  Void,  &  coram  non 
judice,  58 

A  Precept  to  Arreft  from  an  illegal  Court  will  not 
fave  the  Officer  from  an  Action  of  Falfc  Imprifon- 
ment,  63 

SfrlHQ*. 

ClDcroict. 
See<J 

C2Htttunr. 

1.  If  the  Jurors  come  out  of  two  Counties,  they 
muft  be  iworn  firftone  of  one  County,  then  another 
of  another,  or  it  is  Error,  330    Challenge.  2.  fudges 


%\\tz  $atronatU3G?. 


'•©rbinarp. 


See- 


May  be  awarded  where  one  only  Prefents,    143, 

.3i8 

1  Doth  not  ex  w  termini,  prefuppofb  two  Parties  like 

a  Juris  TJtrum  but  is  like  a  Quo  Jure.  118 

,  Though  a  Verdict  be  but  by  an  Enqueft  of  Office, 

yet  if  the  Ordinary  Prefents  according  to  it,    he 

cannot  be  made  a  Difturber,  though  the  Verdict  be 

Falfe,  n8 

.  The  Ordinary  may  Prefent  quite  contrary  to  the 

Verdict,  fi  vult,  318 


K. 

fling. 

<®?ant0  of  ttft  Ming. 
1  $?crogatitoe. 
2?  H.  8.  ©iffbiutiontf. 
11  H.  8.  Crcafon. 


See 


C 


annot  rcftrain  any  Part  of  the  Sheriffs  Power. 


2.  Wrhat  mall  be  a  good  Grant  from  the  King,  to 
enable  a  Town  to  choofe  Burgefles  of  Parliament, 

J4 

3.  The  King  may  enable  a  Town  not  Corporate  to 
choofe  Burgeues,  1 5 

4.  The  King  may  by  Ordinance  erect  a  Fair,  Mar- 
ket, Wrarrcn,  Park  or  Forrelt,  without  granting  it 
to  any,  ibid. 

5.  His  Letter  and  Mefllige  denied  by  the  Judges,    16 

6.  His  Letter  to  the  Judges  allowed  to  enable  an  In- 
fant to  fuffer  a  Common  Recovery,  196 

7.  Cannot  Licence  or   Difpence    with   malum  in  fe. 

...  *49 

S.  His  immediate  Power  is  nor  rcftrained  by  fuch  Sta- 
tutes, as  authorize  inferior  Perfons,  146 

9.  The  Power  and  Operation  of  his  general  or  fpe- 
cial  Pardons,  76,  81,  82,  See  Pardon 

10.  The  King  is  the  Head  of  the  Commonwealth,  and 
the  Reformation  of  all  general  Wrongs  belongs  to 
him,  81 

1 1.  He  is  the  indifferent  Arbitrator  in  all  Jurifdictions 
Spiritual  and  Temporal,  and  it  is  a  Right  to  his 
Crown  to  declare  their  Bounds,  1 7 

u.  His  Ecclefiaftical  Authority  is  one  of  thofe  Flow- 
ers, qua  faciunt  coronam,  145 

13.  All  Acts  Juftice  and  Grace  flow  from,  him        146 

14.  The  King  is  never  fuppofed  by  Law  to  be  ill  af= 
fected,  but  abufed  or  deceived,  155 

I  5.  He  is  Centrum  &°  Stabilimentum  Jujlitie,  I  54 

\6.  Eadem  prafumitur  mens  Regis,  que  ejl  juris,  &  qua 

ejfe  debet  prafertim  in  dubiis,  1  54,  1  5  j 

1 7.  His  Certificate  of  a  Matter  of  Fact  received  for 
a  Proof,  without  Execution,  215 

18.  It  is  lawful  for  any  Subject  to  Petition  the  King 

420) 

19.  In  what  Manner  the  Petition  muft  be,  which  is 
w  exhibited  to  the  King  againft  a  Sentence  given  by 

the  Lord  Chancellor,  229 

20.  The  general  Intereft,  that  the  People  have  in  the 
King  and  his  Rights,  is  the  Reafon  why  the  Law 
accounts  all  Statutes,  which  concern  him,  general 
Statutes,  and  takes  Notice  of  them,  though  they  be 
not  pleaded,  220 

a  1.  The  King  and  the  Commonwealth  make  but  one 

342 
22.  Ceffa  regnare,  Jl  non  vis  judicare,  155 

&ing£  yfrtnti), 

1.  Is  a  Fundamental  Court,  and  as  ancient  as  the 
Kingdom  it  felf,  6J 

2.  Its  Courfe  for  the  Time  of  entring  Bail,  See  ~Bailj 

1 

3.  A  Certiorari  from  this  Court  to  an  inferior  Court 
removes  the  very  Record  it  felf  not  fo  in  C.  B. 

135 

4.  Where  the  Form  of  Entries  of  Judgment  in  this 
Court  was  changed  at  the  Requeft  of  the  Plaintiff, 

164 


L. 


1.  Of  fuing  Livery  fliall  not  prejudice  a  Lunitick. 

ll1 

2.  Of  finding  an  Office  fhall  not  prejudice  the  King, 

347 

3£apfe. 

1.  The  Patrons  Title  continues  againft  Ordinary,  and 
againft  the  King,  'till  Lapfe  executed,       152,   154 

2.  Is  not  grantable,  neither  before,  nor  after  it  fall, 

154 
E  3.  The 


3.  The  Title  of  Lapfe  is  rather  an  Administration, 
than  an  Intereft.  Page  154 

4.  If  the  Ordinary  die  after  Lapfe,  the  Executor  fliall 
not  have  it,  Qu&ve,  whether  the  King  or  Metropo- 
litan, 'bid. 

5.  It  is  an  Aa  and  Office  of  Truft  repofed  by  Law 
in  the  Ordinary,   Metropolitan,  and  King,      ibid. 

6.  The  Collation  for  Lapfe  is  in  Right  of  the  Patron, 
and  will  ferve  him  for  a  Poffeffion  in  a  Darrein 
Prefentment,  ibid. 

7.  If  the  Clerk  continue  instituted  iS  Months,  with- 
out Induction,    yet  no  Lapfe  incurs  to  the  King, 

ibid. 

8.  Where,  and  in  what  Cafes  the  bringing  of  a  Qua- 
re  Impedit  againft  the  Bifhop,  fhall  prevent  his  Title 
to  collate  by  Lapfe,  and  where  not,  200,  201 

9.  If  the  King  prefent  by  Lapfe,  this  doth  not  fever 
the  Advowfon  from  the  Manor,  302 

10.  If  the  Bifliop  collate  wrongfully,  yet  this  makes 
fuch  a  Plenarty,  as  fhall  bar  the  Lapfe  of  the  Me- 
tropolitan and  King,  ibid. 

f  Conduction  of  Sato. 
See<> 

(l&agec  of  Eats. 

1.  Civil  or  Admiral,  which  gives  Power  to  the  Ma- 
iler of  a  Ship  to  pawn  it  in  Cafe  of  Neceffity,  held 
reafonable,  1 2 

2.  Lex  non  curat  de  minimis,  as  the  odd  Hours  of  the 
Year,  or  odd  Farthings  of  a  Sum,  88 

3.  Lex  non  cogit  £y  impojjibilia,  fed  impotentia  excufat  le- 
gem, how  to  be  understood,  96 

4.  Laws  are  artificial  Creatures,  and  like  natural 
Creatures  erFeft  their  own  Confervation,  ibid. 

5.  The  Scope  of  the  Law  is  to  prevent  Suits,  and  to 
provide  for  the  Right,  and  the  Means  of  produ- 
cing it,  107,  108 

6.  What  Kind  of  Subtilty  is  allowable  in  the  Law,  and 
what  not,  125,  277,  343 

7.  New  Inventions  in  Law  are  like  new  Natures, 
which  may  not  be  created,  except,  they  may  Hand 
with  jus  comir.itne,  which  is  natura  univerfa,  1  54 

8.  Politic  Legibus,    nor.  Leges  Politiis  adaptanda,  ibid. 

9.  Atlas  Legitimi  non  recipiunt  modum,  153 

10.  What  Means  the  Law  hath  appointed  for  the  re- 
ducing of  thofe  Things  to  a  Certainty,  which  are 
in  themfelves  uncertain.  174 

11.  Where  the  Expreflion  of  the  Party  is  no  more  or 
lefs  then  the  Law  fhould  have  faid  without  him, 
there  the  Expreffion  of  the  Party  is  void,  208 

12.  The  Rules  of  Law  muft  not  be  guided  by  the  Im- 
providence of  others,  218 

13.  Fiction  of  Law  is  never  to  be  admitted  where 
Truth  may  work,  711 

14.  What  fhall  be  efteemed  Fictions  of  the  Law,  and 
what  not,  222,  223,  338,  339 

15.  Where  the  Law  will  rather  tollerate  a  Mifchief, 
even  againft  the  Law  of  Nature,  then  a  general  In- 
conveniency,  224 

16.  Where  the  Law  of  Nature  fhall  prevail  againft 
the  Law  of  Equity,  225 

17.  Some  Prefumptions  of  Law  are  fo  violent,  as 
though  they  be  falfe  a  Man  cannot  aver  againft  them. 

297 
18.  See  Court.  3 

Seafe,  Hcflbk  Ss#e. 


See 


;  matte. 

S^ifnofrncr. 


1.  Where  a  Leafe  once  defeated  or  avoided  fhall  he- 
•   ver  rife  again,  7 


2.  How  a  Leafe  muft  be  conftrued,  when  it  feems 
doubtful  in  the  Limitation  of  the  Term,       18,  19, 

Page  72,  73 

3.  What  Words  amount  to  a  Leafe,  35 

4.  If  a  Man  leafe  the  Profits  of  a  Court  for  Years 
rendring  Rent,  and  the  Leffor  releafe  all  the  Ser- 
vices, the  Rent  is  difcharged,  45 

5.  The  Leffee  muft  pay  the  Rent,  though  the  Land 
be  extended  before  the  Day,  if  the  Vibrate  be  exe- 
cuted after,  g2 

6.  If  a  Leafe  be  made  from  the  making  of  the  Leafe 
it  takes  Effefit  the  fame  Day,  whether  it  be  dated 
or  no,  i4o 

7.  Leffee  may  be  reftrained  by  Condition  not  to 
alien,  /ecus,  if  the  Leafe  be  to  him  and  his  aflignes, 

8.  A  Leafe  for  fo  many  Years  as  J.  S.  fhall  name,  is 

Sood'        ,  ...  J74 

9.  Leafes    of  Honfes    in    Cities,    and    belonging   to 

Churches,  are  not  ruled  by  the  Statutes  of  13  El. 
or  11  El.  but  by  the  Statute  of  14  El.  z6<) 

Serf. 

1.  A  Frefentmenr  that  doth  not  alledge  the  Offence 
to  be  within  the  Jurifdiction  of  the  Court  perhaps 
is  good  enough,  if  the  Truth  be  lb,  yet  it  is  not  fo 
full  and  perfe£l,  Ideoque  cave,  129 

2.  In  a  Leet  the  jury  muft  amerce,  and  others  may 
after  it  and  mitigate  it,  ;/,;</, 

3.  He,  that  juftifies  the  Diftrefs  for  an  Amerciament 
in  a  Leet,  muft  of  Neceffity  in  Pleading  alledge  the 
Offence  to  be  done  within  the  Jurifdiction,        ibid. 

4.  Railing,  if  it  be  out  of  the  Church,  is  punifhable 
in  the  Leet,  247 


Scgacp. 

CCfjancerp.  21. 
See< 

C$?o|)i&ition. 


.  May  be  in  a  Letter,  and  though  fent  to  the  Party 
fealed,   yet  'tis  punifhable  in  the   Star  Chamber, 

62,  215 
.  Cannot  be  complained  of  by  any,  but  by  the  Par- 
ty grieved,  252 
3.  Cannot  be  juftified  in  the  Star  Chamber,  though 
the  Contents  be  true,  /ecus,  in  an  Action  upon  the 
Cafe,  2  53 

Hibri:p  ants  .£«ffn. 

1.  Muft  pafs  a  Prefent  Free-hold,  and  cannot  com- 
mence in  futuro,  171 

2.  If  a  Leafe  for  Life  be  made,  Habendum  from  Mich. 
next,  this  is  void,  and  Livery  by  an  Attorney  af- 
ter Mich,  will  not  help  it,  /ecus,  if  the  Leffor  him- 
felf  make  Livery,  341 

Xiftrrp  firing. 

1.  Though  neglected  by  a  Lunatick,  fliall  not  pre- 
judice him,  137 

2.  The  Heir  within  Age,  knighted  after  the  Death  of 
his  Father,  may  fue  Livery  prefently,  Sed  Qu&re, 

3.  The  King  is  not  bound  to  give  Livery  to  the  Heir, 
nor  his  Bargainee,  until  Oath  of  Supremacy  taken 
by  the  Heir,  74 

4.  If  Land  defcend  to  two  Parceners,  whereof  one  is 
a  Nun  profeft,  the  other  Sifter  cannot  enter  into 
her  half  without  Livery,    nor  fue  Livery  in  her 

1  Sifters 


M 


8 


Sifters  Name,  for  the  whole,  without  her  Perform- 
ing of  due  Ceremony,  Page  74 

How  far  a  fpecial  Livery  fhall  extend,  ibid. 

The  Form  of  a  Special  Livery,  and  how  far  it 
ufeth  to  difcharge,  90,  91 

A  Special  Livery  or  the  Tender  of  Livery,  by  the 
Heir  knighted  within  Age,  difcharged  all  mean 
Rates,   \  94 

The  Heir  of  the  Bargainee,  who  dies  before  In- 
rolmcnt,  fhall  be  in  Ward,  and  muft  fue  Livery, 

122,  136 

Sonfion. 

1.  Hath  a  Court  of  Chancery  by  Act  of  Parliament 

2.  The  Sheriff  of  London  is  known  in  Law  to  be  two 
Perfons,  7d 

■5.  A  Return  of  a  Venire,  by  one  Sheriff  of  London 
is  naught,  and  not  holpen  by  the  Statute,  ibid. 

4.  Cannot  try  fueh  Cuftoms  as  dire&ly  concern  their 
own  Corporation,  by  their  own  Certificate,        85, 

86,  87. 

5.  A  Deed  inrolled  will  not  bind  the  Wife  like  a 
Fine,  by  the  Cuftom  of  London,  unlefs  fhe  be  exa- 
mined, 225 

6.  The  Cuftom  for  Executors  of  Free-men  to  give 
Bond  ih  Court  of  Orphans*  as  well  as  the  Spiritu- 
al Court,  or  otherwise  to  be  committed,  is   good, 

247 

7.  The  Cuftom    extends  to    Widows   of  Free-men, 

ibid. 

Hunattefe.    in- 

1.  Not  prejudiced  by  Laches  of  filing  Livery,        137 

2.  Not  punifhed  for  Killing  a  Man,  96,  134 
5.  Puniihed  in  Trefpafs  for  hurting  a  Man,  1 34 

4.  A  Devife  by  a  Lunatick  to  Charitable  tJfes,  not 
aided  by  43  Eliz-  136 

5.  The  Eftates  and  Perfons  of  Idiots  and  Lunaticks 
by  Law  intrufted  to  the  King,  155 

6.  See  Grants  of  the  King.  1 3 

7.  The  Lord  of  a  Manor  cannot  grant  the  Cuftody 
of  Copyhold  belonging  to  a  Lunatick,  without  a 
fpecial  Cuftom,  2id 

8.  Where  the  Lord  of  a  Manor  makes  fuch  a  Grant, 
no  Intereft  is  gained,  but  the  Action  muft  be  brought 
in  the  Lunatick's  Name,  215 

9.  If  a  Lunatick  levy  a  Fine  to  the  King  and  declare 
the  Ufes  of  it,  by  his  Deed  he  is  bound,  224 


M. 


Maintenance. 

1' 
unlefs  it  be  done  for  Maintenance  and  Money 
laid  out  for  Maintenance,  67,  68 

,  It  is  not  Maintenance  for  all  the  Tenants  of  a 
Manor  to  join  together  in  Defence  of  a  Caufe,  that 
concerns  the  Title  of  all,  though  one  only  befued, 

.  'Tis  Maintenance  in  any  other,  not  concerned  in 

the  Title  to  join  with  them,  ibid. 

.  Where  the  Maintenance  of  a  Title  purchafed  upon 

a  cafual  Match   is   punifhable    in  Star-Chamber, 

115,  116 
There  is  Maintenance  lawful,  and  unlawful,    117 

ibid. 


6.  How  it  differs  from  Champerty, 


£l?an&amiis?.  See  Office, 
fl^anoj. 

i.  Cannot  be  granted,  excepting  the  Courts,  nor  can 
the  Leffee  of  a  Manor  furrender  the  Courts  for 
they  are  Incidents  infeparable,  page  108 

Carriage. 
See  ISaron  an&  ferae. 

S^arfM, 

Cconffaole 
See<      anD 

C3©aru)al. 

Smaller, 

1.  Of  a  Ship  hath  Power  to  pawn  it  in  Cafe  of  necef- 
fity  by  the  Civil  Law,  not  fo  by  our  Law,  12 

2.  Of  an  Apprentice,  cannot  affian,  or  put  over  his 
Apprentice,  for  it  is  a  Matter  ofTruft,      134,  135 

3.  May  fend  his  Apprentice  abroad,  yet  fo  as  he  muft 
ftill  remain  one  of  his  Houfhold,  coming  and  going, 

J34 

4.  Cannot  fend  his  Apprentice  out  of  the  Realm,  un- 
lefs the  Nature  of  his  Trade  require  it,  as  Mer-- 
chant,  Sailor,  and  the  like,  135 

$$ean  &ate& 

i.  Shall  not  run  againft  a  Lunatick,  though  he  he-- 
glect  to  fue  his  Livery,  137 

2.  Nor  againft  an  Heir  Knighted  within  Age,  who 
tenders  his  Livery,  (as  he  may,)  or  hath  a  fpecial 
Livery  granted  him,  91 

£#eliu£  innuircn&imn 

See  <£>ffice* 
2f?efne. 

1.  A  Writ  of  Mefne  may  be  brought  by  the  feebnd  or 
third  Lord,  as  well  as  Tenant  in  Demefne,  21 

2.  If  the  General  Iffue  be  pleaded,  the  Plaintiff  may- 
have  Judgment  prefently,  but  if  he  proceed  to  join 
in  Iffue,  he  may  be  totally  barred,  199 

S(£etr:opoIitam 

Clrc^ifljop* 
See<J 

C<©jbinarp* 

flJ^ifnoftitcr* 

1.  What  Variances  or  Mifhofmers  of  the  Corpora- 
tion are  fatal,  and  what  not,        123,  125  per  totunt 

2.  The  beft  courfc  in  Doubts  of  Mifnofmer  is  tb  caufe 
the  Verdift  to  be  found,  that  the  true  Corporation 
did  grant  by  the  Name,  pro  ut,  &c.  12$ 

3.  The  Judges  ought  fo  to  mould  the  fmall  Diforders 
of  the  Name,  or  to  fupply  the  Ail  of  the  Party^ 
by  the  Art  or  Aft  of  the  Law^  19.$ 

E  2, 


M 


N 


Sr?iDrccitaU 

1.  Of  the  Obligation  in  a  Declaration,  where  it 
makes  it  infumcient,  and  where  not,       18,  19,  20, 

n(5,  117 

2.  What  fhall  be  a  Mif-recital  of  the  Leafe  in  the 
Declaration  in  an  Eje&hne  ftrma,  "       18,  J9 

3.  What  not,  7*>  73 

4.  Where  the  Mifrecital  of  the  Leafe  fhall  not  pre- 
judice the  Grant  of  the  Reverfion  expe&ant  upon 
it,  .  128,  up 

j.  Mif-recital  of  a  General  Grant  will  prejudice,  fe- 
cus,  in  a  Grant  of  particulars  fufficiently  once  as- 
certained, 17 l 

6.  Where  the  Grant  is  of  a  particular  Thing  certain, 
a  Mif-recital  in  the  fame  Sentence,  though  it  can- 
not fruftrate,   may  diminifli   the   Grant,  ibid. 

JBQtiMsial. 

1.  Not  holpen  by  Confent  of  Parties,  5 

flr?otmg  ©ecimanM. 
("Cuftom. 

See< 

1.  Is  not  good  of  a  Thing  for  which  no  Tithe  is  due 
de  commune  jure,  1 1 

2.  For  Rent' for  a  Houfe  out  of  London  can  hardly 
ftand  to  rife  or  fall,  according  to  the  Rent  by  Pre- 
fcription,  "  11  in  margine. 

If  two  Shillings  a  Year,  and  a  Shoulder  of  every 
third  Deer  have  been  paid  for  a  Park,  as  a  Modus, 
the  Form  of  Tithing  remains,  though  the  Park  be 
difparked,  .  37 

4.  If  all  the  Deer  die,  the  Owner  is  not  bound  to  re- 
plenifh  it,  40. 

5.  Modus  &  conventio  faciunt  legem.  ibid. 

6.  If  the  third  Part  of  the  Profits  of  Court  of  a  Ma- 
nor be  paid  for  a  Modus,  and  then  the  Tenancies 
all  Efcheat,  Qu&re  if  the  Tithe  revive,  ibid. 

7.  May  be  Part  certain,  and  Part  cafual,  but  can- 
not be  cafual,  for  fo  it  may  fall  into  a  r.on  deciman- 
do.  ibid. 

8.  Is  an  a&ual  Difcharge  of  the  Tithe,  42,  118 

9.  Is  turned  into  Part  of  the  Parfons  Inheritance  and 
Spiritual  Fee,  42 

10.  Land  may  be  given  in  Difcharge  of  Tithes,     ibid. 

11.  If  fuch  Land  be  aliened  by  Confent  of  the  Pa- 
tron and  Ordinary,  or  recovered  after  Aid  prayed 
of  them,  yet  the  Tithe  fhall  not  revive,  ibid. 

12.  The  Form  of  Pleading  it,  43,  118 

13.  For  a  Park  the  Form  of  Pleading  it,        44,  45, 

118 

14.  For  Pafture  which  is  turned  into  Meadow,  and 
Tillage,  reftores  not  the  Tithes  in  Kind,  but  the 
Value,  44 

15.  In  the  Trial  of  it,  the  Parishioners  cannot  Wit- 
nefs  one  for  another,  92 

16.  May  be  fued  for  in  the  Spiritual  Court,  if  the 
Cuftom  be  agreed  by,  and  between  both  Parties, 
but  if  the  Cuftom  be  denied,  a  Prohibition  muft  be 
awarded,  until  it  be  tried  at  Common  Law,        247 

17.  To  be  difcharged  of  Tithes  of  the  fecond  Hay  for 
making  the  firft  Hay  into  Cocks,  is  a  good  Cuftom, 

250 

iS.  A  Cuftom  to  have  Tithes  of  all  the  Lambs  in  the 

Parifh,  being  reckoned  together  as  if  they  were  one 

Mans  is  void,         .  .  329 

a?onarc!)p. 

1.  If  a  Popular  State  will  receive  a  Morarchy,  it 
ftands  well  with  the  Law  of  God,  149 


r 


Q^urbcr. 

1.  The  Killing  of  a  Man  by  a  Lunatick,  or  of  a 
Thief  or  Burglar  in  Defence  of  a  Mans  Perfon  or 
Houfe  'tis  no  Murder,  $„ 

2.  If  two  Men  Tilting  or  Tourneying  in  the  Prefence 
of  the  King,  or  two  Matters  of  Defence  playing 
their  Parts,  kill  one  another,   this  is  no  Murder 

*34 


!•   "^^[  Eceftttas  eft  lex  temporis  fc.  inftantis,    .  159 

.  X\  2-  Where  the  Neceffity  of  avoiding  a  great- 
er Inconvenience,  willexcufe  in  Felony  or  Trefpafs, 

o5 

3.  The  Law  permits  not  a  Man  to  kill  him,  that  Af- 
fanlts  him  when  he  draws  near  his  laft  Refuge,  be- 
caufe  he  forefees,  he  fhall  be  driven  to  it,  'but  he 
muft  ftay  till  the  Neceffity  be  at  his  full  Period, 

4.  See  Mafter,  ■/'■•-  1 

5.  See  Eftoppel,  v 

6.  See  25  H.  8.  c.  21.  Lifpenfations. 


$ela  3&!FisnnKnr. 


1.  The  Form  of  it,  j£ 

2.  May  be  made  in  the  Replication  though  no  Place 
at  all  be  affigned  in  the  Declaration,  and  IfTue  may 
be  joined  upon  it,  jjf 

$cfiilitp,  $ob!c£. 

See  $ftr£  of  tfje  ftcalni. 

$on  eft  factum. 

1.  Cannot  be  pleaded  to  an  ufurious  Bond,  or  a  Bond 
taken  againft  the  Stat,  of  Sheriffs,  72,  n$ 

|5on  (©ujlautr. 

1.  The  King  cannot  by  this  enable  a  Perfon  difabled 
by  Act  of  Parliament,  or  by  Common  Law,  7  5  and 
en  the  Margin. 

2.  The  Guardians  of  the  Spiritualties  granted  a  Dif- 
penfation  to  hold  in  Commendam  non  ohftante  jura- 
mento  Religionis,  141 

3.  Where,  and  in  what  Cafes  the  King  may  difpence 
with  a  Statute,  by  his   mn  obftante,  and  where  not, 

146,  214 

4.  A  von  obftante  will  cure  Non-recital,  or  Mif-recital 
in  a  Patent,  [ecus,  of  an  untrue  Suggeftion  or  an 
untrue  Confideration  paft,  229.  230 

5.  Will  not  cure  lack  of  an  Office   or   Inquifition, 

230 

6.  A  non  obftante  is  denyed  to  no  Man  in  his  Patent, 
and  'tis    in  the  Power  of  the  Attorney   General, 

ibid. 

ISoji' fus  r. 

1.  If  the  Trefpaffers  fever  in  Plea,  and  the  Plain- 
tiff be  Non-fuit  againft  one  before  Iudgment,  this 
is.  a  Bar  againft  both,  70,  170.  So  if  ha  enter  a 
NaUe  profequi. 

1  2.  Thonglr 


N 


2.  Though  a  "Man  cannot  be  Nonfuited  againft  one 

'  Party,  and  proceed  with  the  other,  yet  he  may  be 

Nonfuited  for  one  Part  of  the  Action,  and  proceed 

for  the  other,  180 

Notice'. 

1.  Needs  not  to  be  given,  where  one  is  bound  to  do 
'an  Act  by  Bond,  °  51 

2.  Mult  be  given  of  a  Thing  that  is  fecret,  ibid. 
».  Where  one  affumes  to  pay  as  much  for  one  load 

"  of  Wood  received,  as  the  Vendor  would  procure 
for  another  Load,  Notice  mult  be  given  of  the  Sale 
and  Price,  ib'f 

4.  Where  one  affumes  to  pay  the  Plaintiff  (in  Conn- 
deration  of  Forbearance  of  Suits,  he  giving  a  Note 
of  his  Cofts  and  Charges,)  his  Coils  and  Charges  at 
his  firft  coming  to  D.  Notice  muft  be  given  not  on-, 
ly  of  the  Cofts,  but  of  his  firft  coming  to  D.  alfo, 

5.  Where  notwithftanding  Notice  of  a  Writ  of  Eftrep- 
ment,  directed  to  the  Sheriff  or  Coroner,  the  Tc 
nant  cannot  be  imprifoncd  for  Contempt,  though 
he  do  Wafte,  otherwife  if  the  Writ  had  been  direct- 
ed to  himfelf,  _  85 

6.  Notice  cannot  be  pleaded  to  be  given  to  the  Exe- 
cutors, without  averring  the  Death  of  the  Teftator, 

93 

7.  If  the  Delinquent  had  Notice  of  the  Kings  Pro- 
clamation, it  aggravates  his  Offence  againft  the 
Common  Law,  _        no 

8.  What  Notice  of  a  By-Law,  is  requifite  either  to 
•    Inhabitants  or  Strangers,  _  212 

9.  Where  the  new  Feoffees  cannot  be  feifed  to  the 
old  Ufes,  notwithftanding  they  had  Notice  of  them 
at  the  Time  of  the  Feoffment,         349,  350  See  Ufes 

10.  If  the  Clerk  be  deprived  or  reads  not  his  Arti- 
■    cle/,  Notice  muft  be  given,  318 

$uUum  tcmpug  otcurrit  ftrgi. 


1.  How  underftood, 


15*.  J54>  547 


$um6er. 


t.  If  the  Venire  fac.  be  ad  triandum  exitum,  in  the  An- 
gular Number,  'tis  good  enough,  though  many  If- 
fues  are  joined,  66 

2.  If  the  Title  of  the  Addition  by  Tales,  be  Nomina 
jurat,  in  the  Plural  Number,  'tis  good  enough, 
though  only  one  to  be  added,  86 

;.  Though  the  Stat,  of  31  Eliz-  be  Parifhes,  or  Cha- 
pels, Proclamation  at  the  moft  ufual  Door  of  one 
Part  of  the  Church,  where  Part  of  the  Land  lies, 
is  fufficient,  J33 

$ufanrc. 

1.  If  two  Houfes,  whereof  one  hangs  over  the  other, 
come  both  into  one  Hand,  the  Wrong  is  purged, 

2.  If  they  come  into  feveral  Hands  again,  no  Acti- 
on lies,  nor  Complaint  can  be  made  for  Redrefs  of 
the  Precedent  Injury,  ibid. 

3.  If  afcer  the  Houfes  be  divided,  one  of  them  be  pul- 
led down  and  built  up  larger,  now  a  Quod  permhtat 
will  lie,  bur  Judgment  cannot  be  given  profirare, 
any  more  than  the  Increafe  of  the  over-hanging, 

ibid. 

4.  If  a  Man  have  an  Ancient  Houfe  and  Lights, 
and  Purchafe  the  Houfe  or  Land  adjoining,  Qu£re, 
whether  this  Privilege  be  only  i'ufpended,  and 
fhall  revive  again  upon  Divifion,  and  be  fo  extinct 
after  the  Devifion,  either  may  build  againft  the  o- 
ther,  'bid- 


5.  If  a  Man  have  a  Houfe  and  ancient  Lights,  and. 
purchafe  the  Houfe  and  Lands  adjoining,  and  then 
build,  now  though  the  Houfes  be  after  divided,  the 

Page  131 


Privilege  can  never  be  reftored, 


o 


©atlj. 


HE  King  is  not  bound  to  give  Livery  to  the 
Heir,  till  the  Oath  of  Supremacy  taken,     74 

2.  The  Ecclefiaftical  Court  cannot  examine  the  De- 
linquent upon  Oath,  ^4 

3.  See  Non  objlante,  z 


T 


^BUgatioiL,  <®f3ligo:3  ©b'ligcf. 


1.  Joint  and  feveral  fued  in  feveral  Courts,  feveral 
Executions,  2 

2.  Where  the  Obligor  need  not  feek  the  Obligee, 
though  no  Place  of  Payment  be  appointed,  8 

3.  Obligee  makes  Feme  of  the  Obligor  Executrix, 
and  dies,  the  Action  is  fufpended  and  extinct,      10 

4.  The  Releafe  or  Difcharge  in  Law  of  one  Obligor 
Releafes  or  Difcharges  the  other,  10 

5.  Conditioned  for  Performance  of  Covenants,  where- 
of fome  are  void  by  the  Common  Law,  ftands  good 
for  the  Reft,  otherwife  it  were  Part,  is  void  by  the 
Statute  Law,  14 

6.  Conditioned  to  fave  harmlefs  of  Efcapes  difficult. 

ibid. 

7.  Conditioned  to  do  fuch  an  Act,  the  obliged  need 
neither  give  Notice,  nor  make  Requeft,  ibid. 

8.  In  trhinta  libris,  good  for  30./.  iS 

9.  In  fejfenta  libris,  good  for  60  I.  19 

10.  In  oBiginta  libris,  not  good  for  So  /.  ibid. 

11.  In  fexaginta  libris,  good  for  60  /.  20 
1  z.  Septuaginta  &°  Quincjitagint.i,  allowed  for  75/.    116 

13.  In  actefima  libris,  Quxre,  if  good  for  80/.  75 

14.  Mif-recited  in  the  Declaration  makes  it  infuffi- 
cient,  19 

1 5.  How  it  charges  the  Heir  much  otherwife  than  a 
Warranty-real,  25 

j 6.  Several  Actions  may  be  had  againft  feveral  Heirs, 
and  Execution  fhall  ceafe  againft  each  of  them  till 
it  may  be  had  againft  them  all,  ibid. 

17.  Conditioned  to  pay  the  Shoulder  of  every  third 
Deer,  which  I  kill  in  my  Park,  yet  I  may  difpark  it, 

18.  When  it  is  made  by  two  jointly  and  feverally, 
■both  are  Principals,  and  neither  can  have  a  Plegiis 
acquietandis  againft  the  other,  without  he  be  expref- 
ly  named  as  a  furcty  in  the  Bond,  53 

19.  If  two  joint  and  feveral  Obligors  be  fued  jointly, 
the  fame  kind  of  Execution  muft  be  taken  againft 
all,  otherwife  when  they  are  fued  feverally,         59 

20.  If  they  be  fued  jointly,  and  both  taken  by  Capi.ts, 
the  Death  or  Efcape  of  one  fhall  not  difbharge  the 
other,  .  ibid. 

21.  If  they  be  fued  feverally,  and  fatisfaction  be  once 
had  againft  one,  or  againft  the  Sheriff,  upon  the 
Efcape  of  one,  the  other  may  have  an  Audita  Que- 
rela, Und. 

22.  If  a  Bifhop,  Dean,  Parfon,  Vicar,  &c.  take  an 
Obligation  to  them  and  their  Succeifors,  it  goes  to 
the  Executors,  64 

23.  Where  an  Obligation  is  made  againft  the  Statute 
of  Ufury,  or  againft  the  Statute  of  Sheriffs,  Non  eft 
fa&um  cannot  be  generally  pleaded,  72,  166 

24.  See  Acceptance,  3 

2J.    CoE- 


o 


o 


25.  Conditioned  t&  prefent  J.  S.  to  a  Benefice  if  the 
Obligor  prefent  j.  S.  upon  a  Symonaical  Promife 
with  a  Stranger,  yet  the  Condition  is  not  perform- 
ed, 167 

20.  Condition  for  Performance  of  Covenants  though  , 
the  Covenants  broken  be  releafed,  yet  the  Bonds 
remain  under  Forfeiture,  16S 

27.  Cannot  be  delivered  as  an  Efcrowl  to  the  Party 
himfelf,  246 

28.  Where  Durefle  of  Imprifonment  will  not  avoid 
an  Obligation,  266",  267 

29.  Where  the  Condition  of  an  Obligation  may  be 
expounded  by  a  Matter  de  hors,  269,  27° 

30.  If  an  Obligation  be  conditioned  to  fave  harmlefs, 
and  then  an  AJfumtfit  is  brought,  if  the  Action  be 
not  exaftly  laid  according  to  thePromife,  this  is  no 
lawful  Damnification,  27° 

31.  An  Obligation  of  200/.  to  two  folvendum  100/.  to 
one,  and  100/.  to  another,  is  clearly  a  void  fol- 
vendum, \lz 

32.  Conditioned  that  the  Obligor  fhall  not  be  aflifting 
to  J.  S.  in  any  Suits  to  be  profecuted  againft  the 
Obligee,.yet  if  the  Obligee  fue  J.  S-  and  the  Obli- 
gor they  may  join  in  Error,  304 

Office  6efo?e  tfje  <£fetjeato?. 


See 


C^'nquifinon. 


1 


Remitter. 


3 


7 


1.  Void  for  Repugnancy  in  it,  30 

2.  Found  upon  a  Melius  inquirendum,  which  doth  not 
fliew  the  Warrant  of  the  firft  Office,  both  are  void, 

.38 
Found  upon  a  Melius  inquirendum)  where  it  voids 

the  former  Office,  and  where  both  Offices  make 

but  one,  ?o 

Found  upon  a  Melius  inquirendum,  and  reciting  the 

firft  Office,  without  fhewing  before  whom  it  was 

found,  is  good,  if  it  were  found  virtute  hrevis,     38, 

73 
Found  upon  a  Melius  after  Ignoramus  is  void,  if  the 
Melius  were  reftrained  to  the  Kings  Tenure  only, 
and  not  at  large,  3 

Found  in  one  County  of  all  the  Lands,  whereof 
fome  lie  in  another  County,  is  no  Office  in  Law, 
but  for  the  proper  Shire,  91 

Such  an  Office  is  allowed  by  the  Courfe  of  the 
Court  to  avoid  the  Subjefts  Charge  of  many  Offices, 

S*  When  the  Office  finds  the  Defcent  of  a  Remain- 
der, there  ought  to  be  a  new  Office  of  the  Death 
of  Tenant  for  Life,  ibid. 

9.  But  by  the  Courfe  of  the  Court,  the  Feodaries 
Certificate  is  allowed  in  fuch  Cafe,  9 

10.  If  an  Inquifition  feize  two  Parts  of  the  Land,  two 
Parts  of  the  Advowfbn  are  feifed  by  Confequence, 
without  Mention  of  the  Advowfon,  127 

ii.  Where  the  Return  of  the  Inquifition  mall  be  faid 
to  vary  from  that  Writ  to  the  Efcheator,  and 
where  not,  253 

'    Office  of  court,  g>te  court. 

Office,  Officer. 

^Certificate 
See<  &&eriff. 
O.  E-  6.  c. 

I.  Is  punifhable  by  Action  of  a  Falfe  Imprifonment 
for  arresting  another,  by  Precept  from  an  illegal 
Court,  63 


2.  Office  of  Steward  of  Courts  when  full  not  gran  ta- 
ble to  another,  but  by  the  King,  150,  151 

3.  Office  of  Cups  Rotulorum,  or  Chief  Juftice,   not 
grantable  to  two,  153 

4.  The  Offices  in  the  Gift  of  the  Chief  Juftice  are 
not  grantable  for  Lefs  than  Life,  ibid. 

<©jDtnarp, 

ir3fiomini|Iration. 
c     { %xctf^mo^ 
See<;  3fure  Jpatronatusf, 
2j  E  ;.  pjo  Clero. 

L2i  H.  8.  c. 


1.  How  fubje£t  to  the  Arch-Bifliop,  15 

2.  How  not,  j  7 

3.  How  above  the  Arch-Deacon,  16 

4.  Ordinary  may  Licence  the  Suit  to  a  higher  Court, 

ibid, 

5.  The  Diftribution  or  Difpofing  of  Seats  or  Pews, 
within  the  Body  of  the  Church,  and  the  Charges 
of  Repair,  belong  to  him,  69 

6.  Cannot  compel  an  Adminiftrator  to  distribute  the 
Surplufage,  82,  191 

7.  He  fhall  not  have  the  Trial  of  Baftardy  in  an  Acti- 
on for  Slander,  1  ip 

8.  He  may  fequefter  if  the  King  prefents  not,        144 

9.  He  muft  fee  the  Cure  ferved,  if  the  Parfon  fail  at 
his  own  Coft,  144 

10.  If  he  celebrate  Divine  Service  in  any  Parifh,  he 
may  require  the  Offering  of  that  Day,  ibid. 

11.  If  the  Executors  rcfufe  to  prove  the  Will,  he 
may  Grant  Adminiftration,  till  they  do  it,         ibid. 

12.  His  Power  after  a  Prefentation  compared  to 
that  of  a  Lords,  after  Surrender  of  a  Copyhold, 

152 

1 3.  No  Act  of  his'  can  disappropriate  a  Church,  ibid. 

14.  By  the  ancient  Cannon  Law  there  was  but  one 
Bifhop,  who  had  fole  Jurisdiction,  and  was  the  im- 
mediate Ordinary  throughout,  186 

15.  The  Introducing  of  Suffragan  Bifhops  under  him 
brought  in  the  Reftraint  of  Arch- Bifhops  in  their 
Diocefs,  1 58 

16.  How  the  Ordinary  ought  to  demean  himfelf  when 
a  Church  is  litigious,  242,  317,  318 

17.  He  cannot  refufe  a  Clerk  directly  or  indire&ly, 

290 

18.  The  Court  may  proceed  in  Cafes  of  Clergy  though 
he  be  abfent,  290 

19.  The  Court  is  not  bound  by  his  Legit  vel  non  legit, 
but  may  examine  the  Party,  290 

20.  If  he  admit  an  Incumbent  pendente  brevi,  yet  he 
cannot  Refufe  to  admit  the  Clerk  of  the  Party  who 
recovers,  and  return  a  plenary  upon  another  Pre- 
fentation and  Right,  320 

21.  Where  the  Admiflion  of  a  Clerk  fhall  make  him 
liable  to  an  A&ion  of  the  Cafe,  317,318 

22.  And  where  not,  318 

23.  See  ASion  upon  the  Cafe,  28,  29 


p: 

^arcmcr. 

MAkes  a  Feoffment  with  Warranty,  and  comes 
in  as  Vouchee,  yet  he  fhall  have  Aid,  21,  26 
,  See  Livery  fuing,  4 

.  One  cannot  be  difleifed  by  another,  without  an 
actual  Oufter,  120 

.  If  one  grant  Rent  for  Egality  to  the  other  two  of 
5  /.  viz.  50  s.  to  one,  and  50  s.  to  the  other,  yet  'tis 
an  entire  Rent,  172 

3  $aroon. 


p 


1.  If  the  King  Pardon  the  Breach  of  Prifon,  the  Pri- 
foner  {hall  be  reftored  to  his  Battail,  which  before 
was  loft,  67,  82 

2.  See  AB'ion  for  Slander,  18 

3.  To  arreft  a  Felon  after  Pardon  is  not  penal,  be- 
caufe  'tis  an  Aft  of  Juftice,  67,  S2 

4.  A  general  Pardon  miift  be  pleaded  with  a  fpecial 
™  Averment,  to  make  the  Defendant  within  the  Aft, 

<J7,.8i 

5.  The  King  may  Pardon  a  Suit  in  the  Ecclefiaftical 
Court,  even  after  Sentence,  82 

6.  See  Affumpjit,  13 

7.  If  the  King  Pardon  the  Symony  yet  the  Pre- 
fentation  remains  void,  167 

8.  If  the  King  Pardon  the  Ufury,  yet  the  Bond  is 
void,  168 

9.  The  Parliament  Pardons  have  It  ill  declined,  and 
gone  left  and  left  in  later  Times,  .     232 

10.  A  general  Pardon  by  Parliament,  where  it  ex- 
tends to  Aliens,  and  where  not,  271 

11.  To  plead  Non  Culp.  and  then  to  rejoin  with  a  ge- 
neral Pardon,  is  a  Departure,  ibid. 

12.  The  King  may  Pardon  the  Burning  in  the  Hand 
in  an  Appeal,  293 

C<£fmrcfj. 
See< 

1.  Shall  be  underftood  to  be  all  one  with  the  Ville, 
if  the  Ville  be  named  firft,  and  the  Parifh  mentio- 
ned with  a  PrxdiB,  6 

2.  A  Chapel  of  Eafe  is  Part  of  the  Pariih,  &>  de  com- 
muni  jure  liable  to  Reparations  of  the  Pariih 
Church,  67 

3.  Thofe  that  have  a  Chapel  of  Eafe  may  refort  to 
the  Parifh  Church  if  they  will,  ibid. 

4.  The  Parfon  of  the  Pariih  Church  may  officiate  at 
the  Chapel  of  Eafe  if  he  will,  ibid. 

5.  If  two  Churches  Parochial  be  united,  the  Repa- 
rations fhall  be  feveral,  as  before,  ibid. 

6.  Where  Lands  given  to  a  Parifh  Prieft  are  given 
to  the  Crown,  and  where  not,  by  the  Statute  of 
Chauntries,  123 

parliament  See  Statute. 

1.  Where  the  Burgeffes  may  be  chofen  by  the  Pro- 
voft  and  Burgeffes  of  the  Corporation,  without  the 
Commonalty,  13 

1.  The  Statutes  of  it  bind  the  Tenants  in  Ancient  De- 
mefne,  the  Lords  Villains,  though  they  contribute 
not  to  the  Knights  Fees,  48 

3.  When  there  is  no  Aft  paffed,  nor  Record  made  of 
it,  'tis  as  none,  though  the  Journal  be  full,  78,  m 

4.  Yet  an  Aftion  will  lie  for  a  Falfe  return  thither, 

78 
An  Aft  of  Parliament  againft  natural  Equity  is 
void,  87  as  to  make  one  judge  in  his  own  Cafe. 

6.  An  Aft  queftioned  whether  it  be  an  Aft,  109 

7.  What  fhall  be  taken  to  be  the  Original  Record  of 
a  general  Aft,  what  of  a  fpecial,  ibid. 

8.  The  Lower  Houfe  had  no  Journal  Book  until  the 
Time  of  E.  6.  ibid. 

9.  Private  Afts  are  not  inrolled  without  Suit,  as  Ge- 
neral Afts  are,  ibid. 

10.  The  Courfe  in  Inrolment  of  private  Afts,        ibid. 
ii.  Journals  of  Parliament  are  no  Records  but  Re- 


5 


membrances,  they  are  not  of  Neceffuy,  nor  rcivo 
they  always  been,  no 

12.  All  Afts  of  Parliament  take  Efteft,  and  work  the 
Beginning  of  the  Parliament  or  Seffions  unleft  it 
be  otherwifc  ordained  by  the  Aft,  m    222 

t^aefon  nn&  patron. 

1.  To  what  Purpofes  the  Parfon  may  be  faid  to  have 
the  l-ee-fimple,  *  7 

2.  A  Leafe  by  a  Parfon  to  begin  after  his  Death,  and 
confirmed  in  his  Life,    fhall    bind  the   Succeffor, 

7° 

3.  A  Leafe  by  a  Parfon  defeated  by  one  Succeflbr 
fhall  never  be  revived  againft  another,  ibid. 

4.  He  that  holds  the  Parfonage  of  D.  as  Commendato- 
ry, by  a  Faculty  or  Confirmation,  while  he  re- 
mains Bifhop  of  S.  is  notwithftanding  an  abfolute 
Parfon,  I07 

5.  If  a  meer  Lay-man  be  inftituted  and  indufted,  he 
is  Parfon  de  facto,  ^8,  149 

6.  It  is  a  Malum  in  fe  for  a  Lay  Man  to  be  prefented, 
and  therefore  no  Difpenfation  can  inable  him  to 
hold  it,  ^o 

7.  Where,  and  in  what  Cafes  the  expreft  Confent  of 
the  Parfon  is  requifite,  -     x  jX    x/z 

8.  If  the  Parfon  appropriate  which  is  Patron  prefent, 
he  doth  difappropriate,  iez 

9.  And  that  though  the  Clerk  berefufed,  ibid. 

10.  A  Commendam  or  Appropriation  may  be  made  to 
the  Patron  himfclf,  without  his  Confent,  ibid. 

11.  The  Patrons  aft  is  the  firft  and  moft  worthy  Part 
in  the  Promotion  to  a  Benefice,  ibid. 

12.  Where  two  Benefices  are  exchanged,  the  Patrons 
muft  prefent  croft  de  novo,  ibid. 

13.  By  what  Name  a  Parfonage  is  both  granted,  and 
pleaded,  fyj 

14.  The  Patrons  Prefentment  takes  Place  againft  the 
Ordinary  after  Lapfe  incurred,  and  againft  the 
King  likewife,  ibid. 

partition. 

1.  Between  two  join-Tenants,  deftroyed  the  War- 
ranty annexed  to  their  Eftate  at  Common  Law,  25 

2.  See  Infant,  1 1 

$ettg  of  fye  8calm, 

1.  A  Capias  did  not  lie  againft  them  at  the  Common 
Law  in  a  Trefpafs  pi  &  armis,  <Jl 

2.  A  Capias  lies  not  againft  them  at  this  Day,  not- 
withftanding the  Statute  of  25  E.  3.  though  they 
be  not  efpecially  exempted,  <5i 

3.  A  Capias  will  lie  againft  them  in  a  Homine  Replegi- 
ando,  ibid. 

$crjnrp. 

1.  Though  it  be  not  legal  Perjury,  it  is  punifhed  in 
the  Star-Chamber,  <yz 

2.  Cannot  be  affigned  in  that  Part  of  the  Verdift 
which  finds  a  Thing  meerly  out  of  the  Iffue,        53 

3.  In  the  Witneffes  upon  whofe  Teftimony  a  Sentence 
in  the  Star-Chamber  was  grounded,  how  it  may  be 
profecuted,  2io 

petition. 

1.  Tis  lawful   for  any  Subjeft  to  Petition  the  King, 

210 

2.  See  King,  19 

$Jca&injy. 


p 


p 


pleasing. 

f'Barr. 
implication. 
See<;  v©ccIaratton. 
Wue. 
_€ratoerfe. 

1.  Where  the  Want  of  an  Averment  in  a  Declara- 
tion fhall  be  fupplied  by  Intendment  or  Implicati- 
on, 4 

2.  He,  who  pleads  the  Performance  of  Covenants 
generally,  muft  plead  the  Indenture  or  Deed  like- 
wife.  8,  8 1 

3.  It  may  be  pleaded,  though  the  Covenants  be  nega- 
tive. 13-  Qu&re. 

4.  He,  that  pleads  the  Rent  was  behind,  need  not  fay 
'twas  Demanded.  8 

5.  Otherwife  in  juftifying  an  Entry  for  Non-payment. 
in  margine. 

6.  How  the  Pleading  muft  be  to  bring  the  Demand  of 
the  Rent  in  Iffue,  8 

7.  Of  Special  Statutes  muft  be,  13 

8.  If  the  Replication  be  infufficient  and  fhew  no  Ti- 
tle, Judgment  cannot  be  given  for  the  Plaintiff, 
though  the  Bar  be  infufficient,  14,  199 

9.  To  a  Declaration  in  a  Replevin  that  afligns  no 
Place,  makes  it  good  enough,  17 

10.  In  Debt  for  Rent,  if  no  Place  be  afligned  where 
the  Leafe  was  made,  the  Defendant  in  his  Plea 
confefling  the  Leafe,  makes  the  Declaration  good, 

82 

11.  Of  the  Common  Law,  as  a  Cuftom  of  the  Realm, 

18 

12.  By  a  Carrier  that  he  was  difcharged  of  keeping, 
without  faying  of  Carrying,  not  good,  ibid. 

13.  Surplufage  in  a  Count  or  Declaration  hurts  not, 

14.  A  Fine  or  Recovery,  which  is  a  Record,  muft 
be  pleaded  entire,  but  a  Feoffment  may  be  pleaded 
for  Part  only,  24 

15.  He,  that  comes  in  as  Vouchee,  and  would  avoid- 
the  Warranty  by  change  of  the  Eftate,  muft  fhew 
how  the  Eftate  is  changed,  26 

16.  If  a  Plea  be  upon  a  Deed,  it  muft  be  fhewed  in 
Court,  38,  218 

17.  Of  a  Feoffment  with  Warranty  is  double,  with- 
out relying  on  the  Warranty,  29 

18.  Of  a  Feoffment  from  two,  with  VVarrranty,  and 
relying  upon  the  Warranty  is  double,  for  he  muft 
rely  upon  the  Warranty  of  one,  ibid. 

10.  If  the  Warrantor  advife  feveral  Pleas  in  an  Acti- 
on where  they  cannot  be  vouched,  the  Tenant 
may  choofe  which  Plea  he  will,  but  (hall  have  Re- 
compence  only  againft  him  whofe  Plea  he  followed, 

ibid. 

20.  Of  the  Cuftom  of  Gavelkind  or  Borough-Englifh, 

2lT.  To  a   Declaration  in  a   Prohibition,   the  Form, 

39 

22.  To  a  Modus  decimandi  for  a  Park,  the  Form,    44, 

118 

23.  The  Form  of  Pleading,  the  Difparking  a  Park, 

45 

24.  Of  ancient  Demefne  is  well  enough,  where  the 
Land  is  only  pleaded  to  be  held  of  a  Manor  that 
is  ancient  Demefne,  without  other  Averment,    47 

35.  The  Form  of  pleading  in  an  Aftion  of  Debt  upon 
an  Arbitrament,  49 

26.  A  Former  Award  pleaded  with  a  fpecial  Aver- 
ment will  be  a  Bar  in  another  Aftion,  50 

47.  The  Form  of  Pleading  a  Thing  done  in  Chancery, 
or  any  of  the  Courts  of  Wejlminfier,  63 

28.  In  an  Action  of  Falfe  Imprifonment,  the  Form, 
1  ibid. 


29.  That  may  be  nought  in  a  Plea,  which  is  good 
enough  in  a  Verdict,,  55,  56 

30.  The  Confeffion  of  one  Defendant  in  his  Plea 
fhall  not  Prejudice  the  other,  64,  193 

31.  Where  a  Corporation  may  be  pleaded,  without 
fliewing  the  Creation  of  it,  where  not,  64,  21 1 

31.  The  Form  of  Pleading  a  General  Pardon,  67 

33.  Pleas  pleaded  out  of  Time  and  Order  are  idle, 
and  not  traverfable,  71,  72 

34.  Non  ejlfaBum  may  not  be  pleaded  to  an  ufurious 
Bond,  or  Sheriffs  Bond,  71 

35.  The  Declaration  or  Plea  need  not  aver  what  will 
come  properly  on  the  other  Side,  72,  78,  124 

36.  A  Plea  may  be  pleaded  puis  darrein  continuar.ee  of  a 
Demurrer,  as  well  as  after  Iffue,  8 1 

37.  If  Iffue  or  Demurrer  be  joined  upon  a  Plea 
pleaded  puis  darrein  continuance  of  a  Demurrer,  yet 
the  Court  muft  confider  of  the  firft  Demurrer,  but 
if  the  firft  Plea  had  been  to  Iffue,  the  fecond  Plea 
or  Demurrer  had  waved  it,  ibid. 

38.  In  FjeRione  firms,  no  Place  was  affigned  where  the 
Leafe  was  made,  and  the  Defendant  only  pleaded 
not  guilty,  the  Declaration  was  not  good,  89 

39.  Of  a  Demand,     See  Demand, 

40.  Where  a  Prefcription  muft  be  pleaded  by  Way  of 
a  Cuftom,  ibid. 

41.  Where  he  who  cannot  plead  a  Prefcription  can- 
not plead  a  Cuftom,  ibid. 

42.  Of  Notice  given  to  the  Executor  without  aledg- 
ing  the  Death  of  the  Teftator,  is  not  good,  93 

^43.  What  Advantage  may  be  had  upon  the  General 
Iffue,  is  loft  by  fpecial  Pleading,         103,  104,  166 

44.  General  Iffues  may  be  pleaded  without  any  In- 
ducement 103 

45.  Pleas  amounting  to  the  General  Iffue  are  not 
therefore  infufficient,  nor  to  be  demurred  upon, 
but  the  Court  muft  be  moved,  127 

46.  Where  the  Pleading  to  an  Action  of  Debt,  upon 
an  Obligation  may  be  general,  where  particular, 
according  to  the  Nature  of  the  Condition,       .    107 

47.  The  Feoffee  of  the  Husband  cannot  plead  Detinue 
of  Charters  in  Dover,  113 

48.  If  the  Adminiftrator  plead  that  the  Inteftate  was 
indebted  to  him  80/.  and  that  Goods  to  the  Value, 
and  not  above,  came  to  his  Hands,  which  he  de- 
tains, and  has  nothing  ultra,  this  is  a  good  Plea, 
though  it  amount  to  a  Pleinment  Adminijier,        127 

49.  A  fpecial  Pleinment  Admhifler  pleaded,  182 

50.  A  Plea  that  hath  fome  kind  of  Matter  of  Law, 
though  it  feem  to  amount  to  the  General  Iffue,  was 
always  allowed,  218 

51.  General  Iffues  are  required  rather  than  a  Plea, 
amounting  to  them  to  fhorten  Records,  127 

52.  'Tis  in  the  Difcretion  of  the  Court  to  allow  a 
Plea  amounting  to  the  General  Iffue,  ibid. 

53.  The  Form  of  Pleading  an  Amerciament  in  a  Leet 
in  a  Juftification  for  the  Diftrefs,  129 

54.  In  Debt  upon  an  Obligation,  the  Defendant  can- 
not in  his  Plea  take  hold  o£any  Thing  mentioned 
by  Way  of  Recital  in  the  Condition,  but  muft  an- 
fwer  the  Condition  it  felf,  230 

55.  The  Form  of  Pleading  Pleinment  Adminijier,      127 

i,33>  2lS 

56.  Where  fome  Addition    to  a   Plea  is  neceffary, 

though  it  be  not  iffuable,  197,  198,  233 

57.  He  who  pleads  a  Difpenfation  from  the  Arch- 
bifhop  to  hold  in  Commendam,  confirmed  by  the 
Kings  Letters  Patents,  muft  aver  the  Performance 
of  the  Conditions  contained  in  the  Difpenfation, 

14,  142 

58.  The  Form  of  Pleading  a  Patronage,  152 

59.  Non  confejfat,  where,  and  when  a  Plea,      147,  1 56 

60.  The  Commendations  of  Pleading,  162,292 

61.  The  Refemblance  betwixt  pugna  militaris,  and 
Pleading  and  pugna  chilis,  20,  21,  162,   164 

6z.  The  Defendant  cannot  plead  a  Releafe  made  af- 
ter Verdict,  and  before  Judgment,  becaufe  he  hath 
not  Day  in  Court,   .  1 62 

63.  every 


* 


7i 
7* 

74 


6$.  Every  Man  muft  plead  fuch  Pleas  as  are  proper 
for  him,  Page  3>  1<^i 

64.  The  Defendant  cannot  counterplead  the  Plaintiff  \- 
I   Title,  without  infilling  himfelf,  ..    udi,  163. 

65.  What  Things  the   Law  requires  in   every:  Plea, 

■      •     ,  -.      -      164,  *95,  -96 

66.  He,  who  juftifies  by  a  Licence  or  Liberty,  muft 
plead  it  fpecially,  and  cannothave  Advantage  of  it 
upon  the  General  Iffue,  .:■-■-    I-74.  175 

67.  Where  in  Pleading  an  Eftate  made  to  a.. Feme 
Covert,  it  is  neceffary  to  aver  the  Affent  of  the. Ba- 
ron, and  where  not,  t.,     _._..      j    ,  „-  204 

68.  Surplufage  in    a   Plea   or   Avowry    hurts    not, 

208 

69.  The  Form  of  Pleading  in  a  Trover  and  Conver- 
fion,  187 

70.  The  Form  of  pleading  a  Prefcription  for  a  Way, 

189,  190 
What  ftiall  be  faid  a  double  Plea,  what  not,  197, 

198 
See  Efcape,  5 

The   Form  of  Pleading  an  Aft  of  Parliament, 

III,  222;  226,  309 
How,  and  to  what  Purpofes  a  Deed  entred  in  h&c 
■verba  becomes  Part  of  the  Plea,  217,  233 

7  5.  The  Form  of  Pleading  a  Cuftom  to  enable  an  In- 
fant to  make  a  Feoffment,  225 
;6.  A  Record  cannot  be  pleaded  Inter  alia  feats,  of  a 
Statute,  and  the  Reafon  of. the  Difference,  226 

77.  Particular  Statutes  muft  be  pleaded,  general  need 
not,  .227 

78.  Every  Mans  Plea  fhall  be  taken  ftrongeft  againft 
himfelf,  222,  234 

79.  Divers  Defendants  in  one  Aftion  may  fever  in 
Bars,  not  in  Dilatories,  244,  245 

80.  Joint  Defendants  may  fever  in  their  Pleas  in  A- 
batement,  ,250 

81.  See  Averment,  9 
S2.  Where  by  Pleading  a  Falfe  Plea,  one  may  fave 

his  Eftate,  which  elfe  were  loft,  258 

83.  The  Form  of  Pleading,  for  him  who  being  Exe- 
cutor for  a  Time  is  fued  after  his  Time  expired, 

265 

84.  If  the  Defendant  plead  in  Bar,  Non  Cul.  and  re- 
••  join  with  a  Pardon,  'tis  a  Departure,  271 
65.  The  Form  of  Pleading  a  Grant  made  to  the  King, 

222 

86.  Why  the  Law  abhors  double  Pleading,  or  Nega- 
tive pregnant,  215,295 

87.  Where  the  Law  allows  not  of  General  Pleadings, 
and  why,  ibid. 

88.  A  Point  of  Difcharge  muft  ever  be  pleaded  fpe- 
.    cially,    and  iliewed  to  the  Court  how,  and  why, 

296 

89.  A  falfe  Plea  allowed  upon  a  Prefumption,  that  it 
is  true,  and  fo  anfwer  to  it  received,  297 

90.  What  Things  are  requifite  to  be  obferved  in  Plea- 
ding of  Unity,  &c.  fo  as  to  make  it  a  Difcharge  of 
Tithes  within  31  H.  8.  298,  311 

91.'  He  who  is  no  Way  privy  to  the  Grant  need  not 
{hew  forth  the  Deed  in  Pleading,  303 

92.  If  a  Devife  to  A.  and  his  Heirs,  and  if  he  die 
without  Iffue,  that  it  fhall  remain  over,  be  plead- 
ed, and  as  a  Devife  in  Fee  generally,  the  other 
Party  may  traverfe  the  Devife  generally,  or  fticw  the 
Addition,  310 

93.  A  General  Statute,  though  it  need  not  be  recited 


in  Pleading,  if  Mif-recited,  is  fatal, 


316 


94.  if  Part  of  a  General  Statute  be  only  recited,  the 
.  Court  mail  take  Notice  of  any  other  Part,  which 

makes  for  the  Pleader,  310 

95.  TheTenanr,  who  aliens  pending  the  Precipe,  may 
plead  a  Releafe,  but  the  Incumbent  who  refigns, 
pending  the  Wn't.car.not  counter-plead  the  Patron's 
Title,  and  the  Reafon  of  the  Difference,  319 

<)6.  The  Form   of  Pleading  for  the  Ordinary   in   a 

Ouare  Imprdit.     See  Quare  Irnpsdit.     25  E.  3.  c.  7. 
97.  The  Form  of  Pleading, 


©CpDfJttOSL 

^cqucjXtMtioti, 

Union.-  )>  296. 

€auk  cf  ftcfufal. 

j  (.j  j         .... 

pienacry. 

I!  '    1  1 

C'Juftiftcation. 

/3I»&uttion* 
$lejjii£  acquicranoig?, 

1.  Lies  not  for  one,  who  is  not  exprefly  named  as  a 
Surety  in  the  Bond,  yj 

.■■■'  .  > 

1.  His  Power  in  Commendams  by  the  Common  Law, 

.  .     -'.  '    "         *44>-  HS 

2.  His  Power  to  annex  a  Condition  to  an  Inftitution, 
according  to  the  Glols,  145 

3.  In  what  Senfehis  Power  formerly  exercifed  in  this 
Realm  may  be  faid  to  be  lawful^  146,  147 

4.  The  only  Cafe,  wherein  the  King  and  the  Courts  of 
Jliftice  did  once  here  concur  to  allow  an  Aft  con- 
cerning the  Spirituality  done  by  the  Pope,  147 

5.  The  Papacy  was  a  meer  and  plenary  Tyranny  to- 
wards Church-men,  and  in  Church  Caufes,  and 
why,  1 50 

6.  By  what  Afts  the  Pope  eftablifhed  his  Ecclefiafti- 
cal  Power,  149 

7.  He  may  make  and  Inftitution  for  a  Time  only  by 
the  Glofs,  &c.  152 

8.  His  Demefne  called  Patria  obedientia,  but  more  tru- 
ly patria  jugo  affueta,    -  155 

9.  His  Provisions  did  make  true  and  compleat  Incum- 
bents, 155,  156 

$ofTeflion. 

1.  Of  the  Perfon  of  a  Man,  there  can  be  no  Poffefii* 
on  without  Right,  99,  322 

2.  Tbe  Lord  after  the  Death  of  the  Tenant  is  in 
Poffeflion  of  the  Body  without  Seizure,  98 

3.  A  fole  Claim  without  more  can  never  change  the 
Poffeflion,     .  120 

4.  Inftruftion  upon  the  King  gains  none,  322 

5.  Receiving  my  Rent,  or  Feeding  on  my  Common, 
gains  no  Poffeflion  of  my  Rent  or  Common,  but  at 
my  Election,  ibid. 

6.  Where  the  true  Owner  is  clearly  put  out  and  re- 
moved, there  he  hath  no  Eftate  or  Poffeffion,  bun 
Right  only,  and  no  Election  to  be,  or  not  to  be 
in  Poffeffion,  ibid. 

^oETtOilitj;. 

1.  There  cannot  be  a  Tenant  in  Tail  after  Poflibility 
of  Iffue  cxtinft  while  any  of  the  Parties  live,  .  43 
hi  m.irgine,  .; 

2.  Tenant  in  Tail  and  his  Son  join  in  Grant  of  the 
next  Avoidance,  'tis  void  againft  the  Son,  for  that 
he  had  no  aftual  poflibility,  46 

3.  Grantee  of  Eltovers  may  have  an  Aflize,  though 
the  Wood  be  grubbed  up,  becaufe  rfcere  is  a  Pofli- 
bility of  Wood  while  there  is  Seil,  ,      43  /'/;  marght 

F  4.  The 


%.  The  incident  Poffibility  of/  the  Widows  Eftate 
ftands  as  long  as  the  Husbands  Cuftomary  Eftate, 

1S1 

5.  If  Baron  and  Feme  be  Tenants  in  fpecial  Tail, 
and  the  Baron  only  levy  a  Fine,  the  Feme's  Eftate 
Tail  is  turned  into  a  Poffibility,  and  only  reduci- 
ble by  Entry,  if  ffie  furvive,  257,  159 

t£.  If  Baron  and  Feme  be  Tenants  in  fpecial  Tail, 
and  the  Baron  only  levy  a  Fine,  and  die,  and  the 
Wife  enter,  the  Eftate  of  the  Conufce  is  turned  to 
a  Poffibility,  if  there  be  Iflue  in  Tail  at  the  Wives 
Deceafe,  _    ibid. 

7.  If  Earon  and  Feme  be  Tenant  in  fpecial  Tail  and 
"the  Baron  alone  levy  a  Fine  and  die,  the  Wife  by 
her  Entry  becomes  Tenant  in  Tail  again,  and  not 
Tenant  after  Poffibility  though  that  Intail  cannot 
dei'cend,  ...«55> 

gD.oiccr  of  Ikifoeaticn. 
See  ftctoocation. 

ti  If  the  latter  Aft  cannot  ftand  with  the  Former  Ufe, 
this  is  conftrued  a  Revocation,  though  it  be  not  fo 
cxprcfled,  3I2>  3*3 

ja.  A  Feoffment  of  Part  extinguishes  not  to  the  Pow- 
er of  Revocation  for  the  reft,  feats,  of  a  Condition. 

3.13 

3.  It  is  to  be  taken  liberally  and  favourably,  as  being 
agreeable  to  Nature,  312,313 

4.  If  upon  a  Covenant  to  ftand  feized,  a  Power  of 
Revocation  be  referved  by  any  Writing  fealed  in 
the  Prefence  of  three,  a  laft  Will  is  a  Revocation, 
within  that  Power,  but  the  new  Eftate  pafl'es  by  the 
Will,  as  a  Will,  and  cannot  be  a  Declaration  of 
new  Ufes  upon  the  old  Covenant,  ibid. 

5.  All  the  Circtimftances  of  the  Power  are  neceflary 
to  be  obferved  by  the  Will,  as  it  is  a  Revocation, 
though  not  ns  a  Will,  31a 

6.  If  he,  who  hid  conveyed  his  Lands  with  Power  of 
Revocation,  became  afterward  the  King's  Debtor, 
yet   they   vex  extendable  by  the  Common   Law, 

7.  If  a  Power  of  Revocation  by  Writing  have  a 
Claufe,  that  then,  and  from  thenceforth  all  the 
lifts  fhall  be  void,  yet  Revocation  may  be  by  Will, 
which  takes  not  Effect  till  after  his  Death  or  by 
Deed  appointed  to  take  no  Efteft  till  100/.  paid  or 


afrcr  Death, 


Liz,  31c 


S.  If  the  Land  be  held  by  Knights  Service,  a  Will  is 
a  good  Revocation  of  the  Whole,  but  it  gives  but 
two  Parts  as  a  Will,  and  is  not  a  good  Declaration 
for  any  Part,  313 

tj.  Qiitre,  if  it  had  been  a  Feoffment  to  Ufes,  with 
fuch  Power,  ibid. 

1.  Cannot  reftrain  any   Part   of  the  Sheriffs  Power, 

13 

2.  The  King  may  enable  a  Town  not  Corporate  to 
choofe  Burgeffes,  1 5 

3.  The  King  may  by  Ordinary  ereft  a  Fair,  Market, 
Warren,  Park,  or  Forreft,  without  granting  it  to 
any,  ibid. 

4.  The  King  can  recover  no  Damages  in  a  Quare  Im- 
pedit,  yet  he  mnft  declare  ad  damnum,  23 

5.  If  the  King  take  Land  by  Conveyance  from  him, 
who  purchafed  it  of  his  Debtor,  and  after  reconvey 
it,  yet  the  Land  is  difcharged,  45 

6.  A  Releafe  of  all  Rights  and  Titles  from  the  King 
to     his    Debtor   doth    not    difcharge    the    Land, 

7.  If  the  King  Knight  the  Heir  within  Age,  after  the 
Death  of  his  Father,  he  hath  loft  the  Wardfhip  of 
the  Land  too,  and  the  Heir  may  fue  Livery  pre- 
fently,  i.6,  Sed  Quxre 


S.  The  King  cannot,  by  ncn  olfiante,  enable  a  Perfon 
difablcd  by  Aft  of  Parliament,  nor  make  him  Heir 
whofe  Blood  is  corrupted,  75 

9.  The  King  is  not  bound  to  give  Livery  to  the  Heir 
nor  to  his  Bargainee,  till  the  Heir  take  the  Oath 
of  Supremacy,  *2 

10.  The  King  may  have  a  Ravifhment  of  Ward,      95 


11.  The   King  may 


a   Manor  excepting   the 


Warrants,  though  they  be  Incidents,  ido 

12.  If  the  King  join  Iflue  in  a  Quare  Impedit,  which 
is  not  found  fully  for  him,  yet  if  a  Title  do  any 
way  appear,  the  Court  muft  award  a  Writ  to  the 
Bifliop  for  him,  118,119 

15.  How  the  King's  Proclamation  may  be  faid  to  in- 
force  the  Common  Law,  if  the  Delinquent  had  No- 
tice of  it,  Iio 

14.  If  the  King  have  but  two  Parts  of  the  Advowfon, 
yet  he  fhall  prefent  alone,  127 

15.  No  Subjeft  can  be  Tenant  in  Common  with  him, 

ibid. 

16.  If  the  King  Grant  the  Manor,  the  Advowfon. 
Appendant  will   not   pafs  without  fpecial  Words, 

ibid. 

17.  It  the  King  be  no  Party  to  the  Ouare  Impedit,  yet 
if  the  Title  appear  clear  for  him  againft  both  Par- 
ties, he  fhall  have  a  Writ  to  the  Bifhop  awarded 
for  him,  ibid. 

18.  If  the  King's  Title  be  not  fully  clear,  yet  by  Con- 
fent  of  the  Plaintiff  he  may  have  a  Writ  to  the 
Biffiop,  ibid. 

19.  If  two  Parts  of  the  Land  lie  feized  by  Inquifition 
for  the  King,  tWo  Parts  of  the  Advowfon  are  feifed 
by  Confequence,  127  without  Mention  of  it. 

20.  The  King  may  Grant  a  Thing  in  Aftion  with  ex- 
prefs  Mention  of  it,  but  not  otherwife,  140 

21.  Ufurpation  cannot  put  the  King  out  of  Pofleffion, 
140.  nor  make  his  Advowfon  difappendant,  /ecus, 
in  Cafe  of  Subjeft,  ibid. 


22.  The  King  cannot 
Law, 


it  by  Charter  any  penal 

*55>  l83 

23.  His  immediate  Power  is  not  reftrained,  but  fuch 

Statutes  as  authorize  inferior  Perfons,  146 

24.  He  cannot  Licence  or  difpence  with  malum  in  fe> 

149 

25.  Nulhim  Umpis  occmrit  Regi,  how  to  be  underftood 

I52t  x54,  347 

26.  The  King  may  grant  a  Manor  adeo  plene  except- 
ing the  Advowfon,  iyo 

27.  Where  the  King  may  ereft  a  Corporation  and 
make  Ordinances  for  them,  210,  211 

;8.  Where  the  King's  erefting  of  a  Corporation  doth 
include  a  Power  to  make  By-Laws,  ibid. 

29.  May  revoke  his  Prfentation  before  Induftion,  not 
after,  21.0 

30.  Where  thofe  Defefts  of  Form  will  make  the  Kin<*s 
Grant  void,  which  will  not  vitiate  the  Grant  of  ■a 
Subjeft,  becaufe  they  are  are  only  Prerogative 
Forms,  (  229,^230 

31.  A  Grant  by  the  King  pro  ere&ione,  or  ad  effe&um, 
makes  a  Condition,  231 

32.  The  King  may  be  difpofleft  of  his  Prefentation, 
not  fo  of  his  Advowfon,  242. 

33.  Nothing  of  Prerogative  will  pafs  in  the  Kings 
Grant,   without    exprefs   and  determinate    Words, 

243,  244 

34.  If  the  Kings  Prefentation  recite  a  Title  which  is 
falfe,  the  Prefentation  will  be  void  and  not  an 
Ufurpation  ;  but  if  the  Prefentation  be  general  and 
without  Right,  it  makes  an  Ufurpation,  302 

35.  The  Kings  Tenant  prefents  and  inftitutes,  and 
before  Irtduftion  dies,  the  King  fhall  prefent  new, 
though  the  Heir  could  not,  in  whofe  Right  he 
feems  to  do  it,  339 

36".  Where  the  King  fhall  neither  be  anfwercd,  bound 

or  defeated  by  Fiftions  or  Eftoppels,  ibid. 

37.  Though  a  Statute  be  extended,  yet  if  the  King 

come  before  the  Libertate,  he  fiiall  be  ferved  firlli, 

ibid. 
38.  If 


p 


p 


;S.  if  one  conveys  his  Land  with  a  Power  of  Revc*- 
cation,  and  afterwards  become  indebted  to  the 
King,  yet  they  were  extendable  by  the  Common 
Law,    '  ibid. 

$:cfcriprion. 


See- 


"£t?oMt£  ©cciraanti! 
'tfujtoni. 


i.  If  a  Houfe  to  which  Eftovers  be  appendant  fall 

'  down,  the  Prescription  is  not  dcftroyed  but  revived 

by  re-edifying,  39>  4° 

2    Where  it  needs  to  be  Specially  pleaded  and  where 

"not,  ;-..    .44,45 

2.  A  Court  of  Equity  cannot  lie  in  Prefcnption,     63 
4!  No  Man  can  prefcribe  to  have  a  Pew  or  Seat  with- 

in  the  Body  of  the  Church,  or  in  an  Me  or  Chapel 
adjoining  to  the  Body  without  a  Special  Reafon,  as- 
prefcribing  to  repair  it,  &>c.  69 

5.  If  it  be  pleaded  in  Juftification  it  muft  be  traverS- 
'  cd  Specially,  and  not  by  the  General,  though  com- 

prehenfive  Words,   de  injuria  fua  propria  abfque  tali 

6.  Where  a  Prescription  is  pleaded  by  Way  of  a  Cu- 
ftom  (as  Sometimes  it  muft)  the  Nature  of  it  is  not 
changed,  but  it  is  a  Prescription  ftill,  86 

7.  That  which  is  Common  Right  cannot  be  laid  as 
a  Prescription,  as  to  pay  Tithes  duly  is  not  pre- 
Scriptible,  ■  1     ,  .™J 

8.  A  Prescription  for  an  Interelt  cannot   be  laid  in 
'  the  Inhabitants,    becauSe  they  are  not  permanent, 

86 

9.  For  a  Matter  of  DiScharge,  the  Prescription  may 
be  laid  in  the  Occupiers  and  not  in  the  Owners, 
nor  by  Way  of  Cuftom  upon  the  Land,  Seems  for  a 
Matter  of  Intereft  or  Inheritance  1 18 

10.  No  Man  can  prefcribe  to  his  own  Charge,  only, 
as  to  pay  So  much  for  Tithes,  but  to  pay  So  much 
for  DiScharge  of  Tithes,  which  is  a  Modus  decimandi, 

ibid. 

11.  Where  it  Shall  be  Said  to  be  mif-laid,    209,  286 

JDrefcntation. 

3£pp:opjiation. 
<©:t»iuarp. 
See^artcn,  aniJ 
fatten. 
JBlcaDing. 
j&il  ^mp.  13  El.  &imonp. 

1.  Where  the  Presentation  by  a  ParSon  appropriate 
Shall  disappropriate  the  Church,  though  the  Clerk 
be  refufed,  _       „     p       J  5* 

3.  The  Presentation  of  the  Patron  alter  LapSe  takes 
"  place  againft  the  Ordinary  and  the  King,  ibid. 

3.  After  Presentation  the  Ordinaries  Power  is  like 
to  the  Lords  upon  Surrender  of  a  Copy-hold,     ibid. 

4.  The  Difference  between  Presentation  and  Commen- 

5.  The  Chancellors  Presentation  to  Benefices  under 
'  Value  is  in  the  Name  of  the  King,  210 

6.  If  the  Chancellors  Presentation  to  a  Peculiar,  re- 
cite the  Value,  but  falfly,  the  Presentation  will  be 

void,  „  .  .     .      ,  .       ih'd- 

7.  LefTee  for  Years  of  a  Manor,  with  the  Advowion 
'  Appendant,  the  Church  becomes  void  and  the  Lef- 

Sor  preSents  one  who  is   admitted,  &c.  and  dies, 
Quart  if  the  LelTee  for  Years  may  preScnt,  285 

8.  Iff  the  Kings  Presentation  recite  a  Title  which  is 
falfe,  the  Presentation  will  be  void  and  not  an 
Usurpation  ;  but  if  the  Presentation  be  general  and 
\vithout  Right,  it  makes  an  Usurpation,  302 


9-  If  the  Bifliop  collate  wrongfully,,  the  Patron  may 
prefent  upon  him  feven   Years  after,    if  he    will, 

:     ,         "'  Page  3°2. 

10.  If  the  King's  Tenant  prefents,  and  inftitutcs,  and 

before  Induction  dies,  yet  the  King  Jhall  preSent 

anew,  though  the  Heir  could  not,  in  whoSe  Right 

he  Seems  to  do  it, 


339 


f^ifcntmcnt  in  a  &ccr. 
Vide  %tet. 

1.  The  Exchequer  Chamber  refuSed  to  reverSe  a 
Judgment  which  they  all  agreed  to  be  erroneous, 
by  ReaSon  of  Some  late  Precedents,  83 

2.  A  new  Forrn  of  a  Writ  of  Wafte  defective  in  Sub- 
ftance,  yet  was  allowed  by  ReaSon  of  late  Prece- 
dents, 84 

3.  Fault  in  the  Writ  of  AfTize,  held  amendable  by 
the  Court,  was  yet  advifed  upon  by  ReaSon  of  one 
Precedent  to  the  contrary,  Xig 

4.  The  Suffering  of  Common  Recoveries  by  Infants 
warranted  by  Multitude  of  Precedents,         196,  197 

5.  A  Writ  was  brought  containing  both  an  Ejetfion'e 
firma,  and  a  TreSpaSs  of  AiTault  and  Battery,  and 
afterward  the  Court  adviSed  of  Judgment,  becauSe 
it  was  without  Precedent,  249 

6.  Precedents  of  Courts  as  well  as  Laws  are  built  upon 
ReaSon  and  Juftice,  &  tantum  Habent  de  lege,  quan- 
tum habent  de  j/ijlitia,  270 

^iojitp  ants  Pojlctiojitn, 

CCenuri. 
See<<£fratc. 
Cfnfant. 

^itoitp. 

See  <£jlatc. 

1.  Where  though  the  Privity  in  Eftate  do  not  re- 
main, yet  if  it  be  made  the  fame  in  Representati- 
on, it  Shall  be  as  good,  25,  26 

^jitop  Council. 

See  Council  €aale. 

Pjccefc. 

1.  What  Proceft  of  Star-Chamber  Shall  be  Said  to  be 
well  Served,  and  when,  195 

3&20cIaination. 

1.  Where  the  King's  Proclamation  may  be  Said  to 
enforce  the  Common  Law  if  the  Delinquent  had 
Notice  of  it,  120 

2.  Where,  and  in  what  CaSes  the  King's  Proclamati- 
ons are  binding,  251,252 

f^o&iujrions?  in  genera!. 

1.  A  Prohibition  will  lie  upon  a  Statute  that  hath 
prohibitory  Words,  and  alio  a  Penalty,  fe.us,  if  it 
have  a  Penalty  only,  187 

Fa  a.  Wisest 


p 


p 


2.  When  it  lies  in  the  Difcretion  of  the  Court  to 
grant  a  Prohibition,  6~\ 

3.  The  Form   of  Prohibitions  to  the  Court  of  Re- 
quefts,  7  7 

4.  A  Prohibition  may  be  fent  to  the  Dutchy,  if  they 
exceed  their  bounds,  77>  7& 

5.  The  fix  Months  for  the  Profit  of  the  Surmife  fhall 
be  counted  by  the  Calendar,  not  by  iS  Days,     1 79 

f^oifjiftition  of  3QU1(!c. 

1.  Is  grantable  in  a  Ouare  Impedit,  upon  a  Surmife  of 
the  Plaintiff,  S<5 

g^ojjifiition  to  tftc  SEDimralru. 

mux  at. 

1.  For  holding  Plea  of  Things  done  in  Foreign  Lands, 

2.  For  holding  Plea  of  an  Agreement  made  at  Sea, 
and  put  in  Writing  and  Sealed  in  Forreign  Lands, 

•  not  fo  if  only  a  bare  Remembrance  had  been  made 
of  it  at  Land,  79>  -}- 

3.  Upon  a  Libel  by  an  Ambaffador  againft  an  Alien 
for  his  Goods,  as  coniifcated  to  his  Mafter,        ibid. 

4.  For  holding  Plea  of  Things  done  in  Foreign 
Lands,  though  the  Libel  alledge  it,  infra  jurifdicTi- 
onem  maritimam,  80  21 3 

5.  For  holding  a  Plea  of  a  Thing  done  in  any  Part 

19 

Will  net  lie. 

1.  For  judging  a  Caufe  within  their  Jurifdi&ion,  con- 
trary to  the  Rules  of  our  Law,  1 2 

2.  After  a  Sentence  upon  a  Surmife  of  a  Thing  not 
appearing  in  the  Libel,  79>  213 

$;o£it>itton  to  ffjfc  (gnlcftafHcal 
<JToui*r. 

<£e|r£. 
J©ai\jer< 

<£cc!eCafticaI  court. 
Confutation. 

Wl)m  it  toil!  lie. 

1.  For   queftioning  the    Inftitution   after   Induction, 

.15 

2.  Though  the  Caufe  arife  within  a  County  Palatine 

15,  16 

3.  Where  one  Ecclefiaftical  Court  intrudes  upon 
another,  1 7 

4.  Upon  a  Libel  there  for  Tithes  in  kind  of  a  Park 
difparked,  for  which  formerly  a  Modus  hath  been 
paid,  39 

5.  If  the  Ordinary  endeavour  to  compel  the  Admini- 
ftrator  to  make  Diftribution  of  the  Surpluffage,  83 

6.  If  the  Spiritual  Court  go  about  to  examine  the 
Delinquent  upon  Oath,  quoad,  the  Execution,  though 
the  Original  Caufe  belong  to  them,  84 

7.  Upon  a  Suit  for  all  the  Tithes  where  the  King  or 
Patentee  hath  Right  to  two  Parts,  115 

8.  Upon  a  Suit  by  the  Parfon  and  Church-Wardens 
for  Burial  Fees  of  a  Dead  Corps  carried  through, 
and  buried  elfewhere,  175 

9.  If  in  a  Suit  for  Tythes,  the  Parifhioners  plead 
him  no  Parfon,  becaufe  of  Simony,  and  the  Spiri- 
tual Court,  refufe  his  Plea,  163 

10.  If  they  refufe  to  allow  the  Proof  of  a  Deed  by 
one  Witnefs,  183,  or  any  other  competent  Proof, 

,.  247 

11.  Upon  a  Suit  for  Tithes  of  Willows,  upon  a  Sur- 
mife that  they  are  ufed  as  Timber  in  that  Country, 

219 


See 


ii.  For  medling  with  Railing  out  out  of  the  Church, 
becaufe  it  belongs  to  the  Leet,  246,  247 

13.  For  incroaching  on  the  Court  of  Orphans,       247 

14.  Where  the  Suit  is  upon  Modus  decimandi,  if  the 
Modus  be  denied  till  it  be  tried,  ibid. 

1  5.  Where  they  go  about  to  take  Proofs  of  Witneffes 
in  petpetuam  rei  memoriam,  248,  286 

16.  Upon  a  Suit  for  the  iecond  Hay,  having  paid 
Tithe  for  the  firft  according  to  Cuftom,  250 

17.  Upon  a  Suit  for  Part  of  the  Money  appointed 
by  Will  out  of  Lands  devifed  to  be  fo  fold,  for  it 
is  but  a  Legacy  in  Equity,  265 

18.  If  upon  a  Trial  and  Verdict  in  a  Prohibition,  a 
Confultation  be  awarded,  and  the  fame  be  accept- 
ed which  was  tried  before,  2S6 

19.  For  Conventing  a  Prieft  for  Felony  to  deprive 
him,  290 

20.  For  proceeding  againft  a  Lawyer  for  Defraud^ 
where  the  Words  fpoken  were  in  the  Court  in  the 
Defence  of  his  Client, 

1.  Upon  a  Suit  for  Tithes  grounded  upon  a  Cuftom 

329 


againft  Common  Right, 


3©fjcrc  it  toil!  uot  lie. 


1.  For  a  Libel  there  for  a  Penfion  payable  for  Tithes, 
though  it  iflue  out  of  lay  Land,  4a 

2.  Upon  a  Suit  by  a  Parim.  againft  a  Chapel  of  Eafe 
for  Reparations,  if  the  Chapel  bury  all  the  Parim, 

4,'  66,  67 

3.  upon  a  Suit  in  the  Ecclefiaftical  Court  for  a  Pew 
or  Seat  in  the  Body  of  the  Church,  69 

4.  Upon  a  Suit  by  the  Parfon  for  Tithes  contrary  tb 
a  verbal  Agreement  for  Money,  ij6 

5.  Where  the  Defendant  pleads  a  Releafc  in  Bar  of 
Legacy,  and  the  Plaintiff  confefling  the  Releafe 
replies,  that  the  Inteftate  who  made  it  was  an  Ideot, 
though  they  proceed  to  examine  the  Idcbcy,       iSS 

6.  To  flop  the  Probate  of  a  Will  for  Goods  though 
the  fame  will  alfo  give  Lands,  250 

$:ocf. 
See  Witness. 

1.  When  it  ftiall  be  intended  to  be  by  Jury,  when 
not,  92 

2.  The  Kings  Certificate  of  a  Matter  of  Fact,  recei- 
ved, 217,  219,  for  a  Proof  without  Exception,  213 

I.  The  Property  of  Goods  taken  by  Pirates,  is  alter- 
ed by  a  Sale  in  Market  evident,  bona  fde,  79 

f^otcction. 

1.  The  Day  of  the  Date  fhall  not  be  accounted  Part 
of  the  Year,    .  149 

2.  If  it  be  for  lefs  than  a  whole  Year,  this  is  void, 

J53 

3.  What  is  wrought  by  the  Kings  Protection  of  his 
Debtor,  See  Cap.  Utlag. 

jj&otcfffltion. 

1.  Made  by  the  Vouchee  upon  his  Entry  into  War- 
ranty, how  it  fhall  avail  him,  26 

2.  In  a  Plea  contrary  to  Judgment  of  Law,   is  vain, 

1 5<J 

3.  Where  'the  Taking  of  a  Matter  by  Proteftation, 
fhall  favethe  Confeffion  of  it  by  Demurrer,       164 

Q  <Buaxe 


a 


Q- 


Vide  W.  c.  cap.  5. 

1.  \     Difturbance  is  neceffary  to  maintain  the  a£ti- 

J\  on,  .    137 

z.  The  Nature  of  it  is  to  be  final  upon  Nonfuit,  or 
Difcontinuance,  .  1. 3  s 

2.  If  it  be  purchafed  againft  two,  pending  a  Forme- 
don  againft  one  of  them,  it  abates  though  the  Plain- 
tiff declare  of  a  new  Difturbance,  137,  138 

I.  Will  abate,  if  it  appear  of  the  Plaintiff's  own  /hew- 
ing, that  the  Church  is  full  of  his  Prefentation, 

15 
5.  No  Damages  are  recoverable  in  it,  23 

4.  When  brought  by  the  King  muft  declare  ad  dam- 
num, ...  MA- 

7.  Will  lie  of  a  Church  in  ancient  Demefne,  48 

8.  The  Plaintiff  never  declares  of  a  Prefentment  with- 
out any  more,  but  always  lays  a  Seilin  of  fome  E- 
ftate  or  other,  yet  a  Prefentment  doth  of  it  felf 
both  make  and  prove  a  Fee,   xoz  Vide  Traverfe. 

0.  Where  Vacatiam  inftead  of  Vlcariam  was  amended 
in  the  Original,  118 

10.  If  the  liiue  be  not  found  for  the  King,  as  it  is 
joined,  yet  if  fnfHcient  Matter  be  found  for  the 
King,  the  Court  muft  award  a  Writ  for  him,  118, 

II.  If  the  King  be  no  Party,  yet  if  his  Title  be  clear 
againft  both  Parties,  a  Writ  to  the  Biftiop  mall  be 
awarded  for  him,  127,  i<S>3 

11.  If  the  King's  Title  be  not  fully  clesr,  yet  by. 
Confent  of  the  Plaintiff  a  Writ  to  the  Biihop  may 
be  awarded,  127 

13.  In  a  Quare  Impedit  by  the  Chancellor  arid  Uni- 
verfity,  it  is  a  good  Bar,  that  before  the  Avoidance, 
the  Manor  was  feifed  into  the  King's  Hands,  for 
the  Penalty  of  20 /.  a  Month,  126,  127 

14.  If  after  Prefentment  by  a  Stranger,  the  King 
grant  the  Manor  with  the  Advowfon,  the  Patentee 
may  have  a  Quare  Impedit,  and  malce  his  Title  by 
the  laft  Prefentment  of  the  King,  without  mention- 
ing the  Prefentment  of  the  Stranger,  140 

1 5.  The  Patentee  may  maintain  a  Quare  Impedit  upon 
the  very  tirft  Difturbance,  if  it  be  exprefly  men- 
tioned in  Grant,  notwithftanding  it  be  a  Thing  in 
Aftion,  -  14° 

\6.  An  Affile  of  Barraln  Prefentment  purchafed,  hang- 
ing  a  Quare  Impedit  for  the  fame  Avoidance  abates 

184 

17.  In  a  Quare  Impedit  both  Plaintiff  and  Defendant 
one  againft  another,  163 

18.  The  Defendant  fhall  have  a  Writ  to  the  Biihop 
as  well  as  the  Plaintiff,       _  ibid. 

19.  If  the  Plaintiff  be  Nonfuit,  or  the  Defendant  ne- 
ver appear,  yet  neither  can  have  a  Writ  to  the  Bi- 
ihop, until  they  have  made  a  Title  appear,  for 
Form's  fake,  _    _   ibid. 

;o.  When  no  Bijlurba  pas  is  pleaded,  which  is  in  ef- 
fect the  General  Iffuc,  the  Plaintiff  may  either 
pray  a  Writ  to  the  Biihop  prefently,  or  at  his 
Choice  maintain  the  Difturbance  for  Damages,    162 

21.  If  the  Plaintiff  proceed  to  maintain  the  Diftur- 
bance, and  it  be  found  againft  him,  he  hath  loft 
the  Benefit  of  that  Judgment  which  lie  might  have 
had,  and  ihall  now  be  totally  barred,  19S,  320 

22.  Where  the  Judgment  fhall  be  to  have  a  Writ  to 
the  Biihop,  though  the  Church  fcem  Full  by  Re- 
cord, 193. '94 


23.  Leiiee  for  Years  of  a  Manor,  with  the  Advowfon, 
the  Church  becomes  void,  and  the  Leilor  prefents 
one  who  is  admitted,  &c.  and  dies,  the  Leffee  for 
Years  prefents,  and  being  diihirbed,  brings  a  $>u$re 
Impedit,  Qiiete,  ~gr 

24.  If  the  Biihop  collate  before  Lapfe,  the  true  Pa- 
tron may  have  his  Oilarc  Impedit,  or  prefent  upon 
him  ibven  Years  after,  if  he  will,  501 

25.  He  who  is  in  by  wrongful  Collation,  the  Biftiop  is 
yet  fuch  an  Incumbent  as  muft  be  named  by  "the 
Patron  in  his  Quare  impedit,  if  he  do  bein.J  one, 

ibid. 

26.  What  Pleas  the  Ordinary  or  Incumbent  might 
have  pleaded  at  the  Common  Law  in  a  Oaare  Impe- 
dit. and  how  they  may  plead  at  this  Day,  Vide  25 
E.  3.  pro  Clerko  cap.  7. 

27.  The  Incumbent  cannot  bar  the  Plaintiff  in  a 
Quare  Impedit,  by  Intituling  any  other  than  the  Pa- 
tron under  whom  he  claims,  •  319 

28.  Several  good  Advices  and  Counfels  for  the  Plain- 
tiff in  a  Quare  Impedit,  2  zo 

<£uarnmne. 
Vide  $9agna  €Jjacra  cap.  7. 

I#  Qui  fentit  onus /entire  debet,  &>  commodum,  3 

2.  Quod  ab  initio  non  valet,  vix  ut  traBu  temporls  convahf- 
°at,  19,  130,  151 

3.  Quod  permittat.     See  Nufance. 


R 
JSabiifjmcnt  of  W^xb> 

OW  it  agrees  or  difagrees  with  the  Aftion  ot 
Trelpafs  at  the  Common  Law,  94,  9S 

2.  A  Recovery  in  Trefpafs  is  a  Bar  in  this,  94 

3.  Damages  at  Common  Law  remains  recoverable  111 
this,  though  the  Statute  gives  them  not>     ,  94 

4.  The  Raviflier  gets  no  Intereft  in  the  Body  by 
Raviftiment,  nor  the  Guardian  lofes  no  Poffeffion, 

■.  /  9S' 

5.  The  King  may  bring  this  ASrion,  .         95 

6.  This  Action  renounces  not  the  Poflcflion  or  Pro- 
perty, but  only  puniflies  the  temerarious  Occupa- 
tion, 99 

7.  Cannot  be  brought  by  the  firft  Raviflier  againft 
the  fecond,  but  the  Lord  may  bring  it  againft  Doth, 

i>8 

8.  If  it  be  brought  againft  the  firft  Raviflier,  the 
Value  of  the  Marriage,  and  Damages  are  recover- 
able againft  him,  though  the  fecond  Raviiher  mar- 
ried him,  99 

9.  The  Verdift  may  be  conditional,  and  the  Judg- 
ment, 99,  100 

11.  The  Verdict  may  find  the.  Ward  married,  with- 
out faying  by  whom,  ibid. 

11.  The  Raviflier  is  branded  by  Stat,  as  mali'jidet 
poffejfor,  io.o 

1.  The  Femo  cannot  be  received  after  a  Verdict  in 
Wafte  againft  her  and  her  Husband,  177 

ftecital. 

1.  A  Recital  made  in  the  Condition  of  an  QtTjga/Iftn 
is  not  material,  nor  can  be  taken  hold  of,  13  j 

fteccgnisancr. 

1..  May  be  taken  by  the  fcvcral  Judges  out  of  lYi 
in  any  Part  of  England,  195 

z  2.  When 


R 


R 


When  it  is  taken  in  London  ;tnd  inrolled  in  Middle- 
fex,  where  the  Debt  or  Scire  facias  brought  upon  it 
mult  be  laid,  i<>5>  l96 

3.  It  is  a  Record  from  the  Time  of  the  acknowledge- 
ment, and  binds  Perfons  and  Lands  from  thence 
before  the  InroHment  195,  196,  222 

4.  Where  a  Capias  was  taken  out  upon  a  Recogni- 
zance, 29 

(Common  '0ha0. 


See< 

tCcrtiojati. 


1.  What  is  the  Record  of  a  General  and  what  of  a 
private  Aft  of  Parliament,  109 

2.  A  Record  mull  be  tried  only  by  it  felf,  Tefie  meip- 

fo,  .    .I1D 

3.  Where  upon  a  Record  certified  fmall  Variations 

fhall  not  hurt,  *79 

4.  Where  a  Matter  of  Record  mixt  with  a  Matter 
of  Fact,  mall  not  be  tried  by  Record,  but  per  petitio- 
onem,  ^44 

JSccGbcrp,  ana  Common  itccobrrp. 

C©oucf)cr» 
See< 

1.  It  is  a  Record,  and  when  it  is  pleaded  muft  be 
pleaded  entire,  24 

2.  If  the  Feoffee  fuffer  a  common  Recovery  to  the 
Ufe  of  himfelf  and  his  Heirs,  he  is  in  of  his  old 
Fee-fimple,  2  7 

3.  Where  a  common  Recovery  amounts  to  an  Aflign- 
ment,  .  .     '*"*• 

4.  Common  Recovery  againft  Tenant  in  Tail,  and 
his   Wife  havine  nothing,    fhall  bind  the  Entail, 

6  ibid. 

5.  If  Tenant  in  a  Writ  of  Right  of  Advowfon  vouch, 
and  a  Recovery  be  had  againft  him,  he  fhall  have 
Recompence  in  Value  in  Land,  43 

6.  Where  the  Recovery  in  one  Action  fhall  be  a  Bar 
in  another,     See  Bar. 

■j.  A  Common  Recovery  againft  an  Infant  is  not 
void  in  Law,  196 

8.  Abbey  Lands  difcharged,aa<a:»z$«  inmanibtts  propriis, 
are  given  in  Tail,  and  the  Donee  fuffers  a  Reco- 
very, which  bars  the  Reverfion,  yet  he  fhall  pay 
Tithes,  "  24S 

9.  If  Baron  and  Feme  be  Tenants  in  fpecial  Tail, 
and  the  Baron  only  levy  a  Fine  and  die,  the  Feme 
upon  Re-entry  is  Tenant  in  Tail,  and  may  fuffer  a 
Recovery,  which  fhall  bar  the  Reverfions,  not  the 
Iffues  in  Tail,  259.  nor  the  Conufee  himfelf  after 
her  Death,  .      259 

10.  If  the  Defendant  be  Tenant,  the  Pracipe  either  at 
the  Time  of  the  Writ  purchafed,  or  at  the  return 
of  it,  it  is  fufficient,  262 

Kccufant  Contact. 

1.  Forfeits  not  the  Eftate  of  the  Land,  only  the  Pro- 
fits, 73.  74 

2.  Forfeits  the  Prefentation  of  the  Church  to  the  Uni- 
verfity,  if  the  Land  were  felled  before  Avoidance, 
for  the  Penalty  of  20/.  the  King  fhall  have  it,  126, 

127 

3.  In  Action  of  Debt  againft  Baron  and  Feme  for  the 
Recufancy  of  the  Feme,  both  muft  appear,  or  both 
be  outlaw'd,  1 79 


4.  Information  upon  28  "EL  for  Recufancy  may  be 
in  the  C.  B.  204,  20  J,  251 

Relation. 

1.  Of  an  InroHment,  See  Bargain  and  Sale,  and  InroH- 
ment of  an  Aft  of  Parliament,  111,223 

ftelcnfe. 

1.  In  Law,  if  one  Obligor  difcharges  the  other,     10 

2.  To  one  Tiefpaffor,  difchargeth  all,  66 

3.  By  the  King  to  his  Debtor  of  all  Rights  and  Titles, 
doth  not  Diicharge  the  Land,  46 

4.  If  the  Trefpaffors  fever  in  Pleas,  and  the  Plaintiffs 
before  Judgment  be  Nonfuit,  or  enter  a  Nolle  pro- 
feaui  againft  one,  this  is  a  Diicharge  of  all,  not  fo 
after  jud gment,  70,180 

5.  A  Rent  referved  to  the  Heirs  without  naming  the 
Anceftor,  may  be  releafed  by  the  Anceftor,  though 
he  have  no  Eftate  at  all  in  the  Rent,  but  the  Re- 
leafe  muft  be  by  the   Word    Rent,    not  Action, 

130 

6".  A  Releafe   obtained  after  a  Verdict,  and   before 

Judgment,  is  not  pleadable,  but  muft  be  ufed  in  an 

Audita  Querela,  162 

7.  A  Releafe  of  Actions  real  is  no  Pica  for  the  Dif- 
fcifor  in  an  Affize  brought  againft  him,  and  the 
Tenant  Secus,  where  the  Diffeifor  is  alfo  Tenant, 

163 

8.  A  Releafe  by  the  Plaintiff  to  the  Sheriff  after  the 
Money  levied  is  good,  307 

9.  A  Releafe  before  Acquittal,  though  after  Indift- 
ment,  is  no  Plea  in  a  Confpiracy>  ibid. 

10.  A  Releafe  of  all  Actions  and  demands  doth  not 
releafe  a  Promife  before  Breach,  /ecus,  of  a  Re- 
leafe of  all  Promife,  216 

11.  The  Demandant,  hanging  the  Writ,  may  releafe  to 
the  Tenant,  though  he  have  aliened,  or  to  the 
Vouchee, 


'1  ii< 


ficmaintJcr. 


1.  Where  it  veils  prefently,  though  limited  by  con- 
ditional Words/  contingat,  &c.  30,  31 

2.  Devifed  to  a  Corporation  or  Perfon  not  in  ejfe, 
void,  although  afterwards  they  come  in  ejfe,         33 

3.  Devifed  to  a  Corporation  began  before  a  Head  cho- 
feh  good,  ibid. 

4.  A  Devife  to  three  Brothers,  and  that  one  fhall  be 
Heir  to  the  other,  makes  crofs  Remainders,    34,  75 

5.  The  Particular  Eftate  and  Remainder  make  but 
one  Eftate  together,  to  fome  Purpofes,  71 

6.  A.  covenants  to  ftand  feifed,  &c.  the  Remainder 
to  the  Right  Heirs  of  B.  Qu&re,  Whether  the  Re- 
mainder in  Abeyance  be  16  far  transferred,  that 
there  be  no  Reverfion  left  in  the  Covenant  till  the 
Remainder  fall,  74 

7.  An  Eftate  limited  by  the  Habendum  to  one  not 
Party  to  the  Deed,  cannot  be  good  unlefs  by  Way 
of  Remainder,  ■  313 

1.  Where  the  Heir  fhall  take  by  Way  of  Remainder, 
becaufe  it  is  impoffible  to  take  in  Poffeffion,      314 

Remitter. 

1.  Cannot  be  until  the  Poffefiion  and  Right   meet, 

I1 

2.  Tenant  in  Tail  enfeoffs  his  Son  within  Age,  and 

dies,  the  Iffue  is  remitted,  ibid. 

3.  Where  one  fhall  be  remitted,  -oolens,  nolens,  for  the 
Benefit  of  a  third  Perfon.  71,255 

4.  If  Baron  and  Feme  be  Tenants  in  Tail,  and  the 
Husband  difcontinue,  and  take  back  an  Eftate  to 

him 


R 


R 


him  and  hij  Wife  at  Common   Law,  both  are  re- 
mitted, but  the  Husband  cannot  claim  by  Remitter, 

■   _  255 

5.  Where  the  firft  Taker  may  be  remitted  againft  the 
Statute  of  Ufes  and, where  not,  255,  256,  29S 

6.  if  Baron  and  Feme  be  Tenants  in  Tail,  and  Huf- 
band  Alien,  and  take  back  an  Eftate  to  him  and 
his  Wife  by  Way  of  Ufe,  the  Wife  is  remitted  not- 
withstanding the  Statute  of  Ufes,  becaufe  32  H.  8. 
gives  an  Entry  to  her,  /ecus,  if  the  Cafe  had  been 
after  27  and  before  32  H-  8.  255,  256 

7.  A  Remitter  is  an  Entry  in  Law,  and  is  to  all  Pur- 
pofes  as  Effectual  as  an  Entry,  259,  257 

S.  If  Baron  and  Feme  be  Tenants  in  fpecial  Tail,  and 
the  Baron  only  levy  a  Fine  to  the  Ufe  of  himfelf 
and  his  Wife  for  Life,  though  the  Entail  be  barred 
as  to  the  Baron  and  the  Iflues,  yet  the  Wife  is  re- 
mitted to  the  Eftate  Tail,  as  ihe  mould  have  been 
by  an  Entry  after  her  Husband's  Death,  and  the 
Remainders,  which  were  depending  upon  that  Eftate 
Tail,  are  likewife  remitted,  257,  259 

9.  If  Baron  and  Feme  be  Tenants  in  Tail  fpecial,  and 
the  Baron  only  levy  a  Fine  to  the  Ufe  of  himfelf 
and  his  Wife  for  Life,  if  the  Wife  die,  leaving 
the  Baron,  now  thofe  Remainders,  which  were  re- 
mitted by  the  Wife's  Remitter,  are  by  her  Death 
turned  to  Rights  again,  as  they  fhould  ftill  have 
been,  if  the  Wife  had  not  been  remitted,  or  had 
furvived  her  Husband,  and  die  before  any  Re-entry, 
where  no  Eftate  was  limited  to  her,  26b 

10.  Where  the  Husband  and  Wife  were  remitted  at 
Common  Law,  notwithftanding  the  Fine  of  the  Ba- 
ron, and  where  they  fhall  be  both  remitted  againft 
the  Husbands  Fine  at  this  Day,  and  upon  what  Dif- 
ferences, 260,  261 

11.  Where  the  Remitter  of  the  Heir  by  his  Entry 
fhall  be  but  temporary  and  defeafible  by  Office 
found,  347 


Sent. 


i.  Ought  to  be  demanded  upon  the  Land,  8 

2.  If  the  Leflee  be  bound  by  Obligation  to  pay  it, 
there  needs  no  Demand,  yet  it  muft  be  tendred  up- 
on the  Land,  ibid. 

3.  How  the  Demand  comes  in  Iflue,  ibid. 

4.  Sufpended  by  the  Entry  of  the  Leflbr,  ibid. 
j.  Is  not  fufpended  by  bare  Entry,  without  Expulfi- 

on,  326 

6.  And  by  Entry  into  that,  which  pafled  not  by  Par- 
ticular, but  only  general  Words,  190 

7.  When  Part  of  a  Rent-charge  is  granted  by  Fine, 
the  Tenant  is  not  compellable  to  attorn,  25 

5.  A£Hon  for  Arrearages  is  local,  and  muft  be  laid 
where  the  Land  lies,  37 

9.  If  the  Profits  of  a  Court  be  leafed,  rendring  Rent, 
and  Debt  brought,  it  is  no  Plea  that  the  Leflee  re- 
ceived no  Profits  that  Year,  but  it  is  a  good  Plea 
that  the  Leflbr  releafed  all,  44 

10.  if  a  Rent-charge  be  granted  in  Fee  without  fay- 
ing pro  fe,  &  bicredibtis,  this  cannot  charge  the  Heir 
at  all  by  Way  of  Annuity,  but  when  the  Grantor 
lives,  a  Writ  of  Annuity  may  be  brought,  and  then 
the  Rent  in  Fee  is  turned  into  an  Annuity  for  Life, 

53 

11.  The  Rent  is  not  fufpended  by  an  Extent  made 
of  the  Land  before  the  Rent  Day  if  the  Liberate 
were  executed  afrer,  82 

12.  The  Rent  muft  be  referved  to  the  Heir  of,  or 
Heirs  of  the  LelTor  by  that  Name,  130 

13.  The  Rent  may  be  referved  to  the  Heirs  without 
naming  the  Anccftor,  ibid. 

14.  If  the  Father  and  Son  join  in  a  Lcafe,  rendring 
Rent  to  the  Son,  this  is  not  good,  though  by  Event 

130,  151 


the  fame  fall  out  to  be  Heir, 


15.  A  Rent  referved  to  the  Heirs,  omitting  the  A.n- 
ceftor  is  fo  far  in  the  Anceftor  that  though  he  can- 
not demand  it,  he  may  releafe  it,  130 

16".  A  Rent  referved  to  the  Leflbr,  and  a  Stranger  is 
void  to  the  Stranger  and  Leflbr  too,  ibid. 

1  7.  A  Rent  fhall  be  divided  in  Halves,  according  to 
the  Halves  of  the  Reverfion,  177 

18.  A  Rent  may  be  affigned  for  Dower  out  of  the 
Land  dowable  without  Deed,  155 

19.  A  Rent  referved  at  our  Lady,  and  Michaelmas, 
upon  a  Leafe  in  April  doth  not  diminifh,  172 

20.  A  Rent-Service,  though  not  demanded  at  the  Day, 
may  be  diftrained  for  without  a  perfonal  Demand, 
feats,  of  a  Rent-feck  or  Art-Service,  tendred  at 
the  Day  to  the  Perfon  of  the  Lord,  and  207  Beaft 
efcaped,  may  be  diftrained  for  Rent,  though  freih- 
ly  purfued,  Qjtxre,  whether  if  the  Tenant  ought  to 
maintain  the  Offence,  265 

See  2fr°faife£» 

1.  Where  it  fliall  be  awarded  after  Verdict:,  and  where 
not.     See  112,   113,  per  totam  &>  nota. 

2,  If  Iflue  be  joined  upon  Payment  of  10/.  fecundum 
formam  conditiovis,  the  Condition  appearing  to  be 
ten  Pounds  ten  Shillings,  a  Repleader  fliall  be  a- 
warded  after  a  Verdict,  115 

iScpkfciii. 

.1.  The  Declaration- muft  aflign  a  Place  as  well  as  a 
Town,  16 

2.  The  Place  affignable  is  traverfable,  not  fo  in  Tref- 
pafs, ibid. 

3.  Is  an  Action  of  more  Certainty  than  Trefpafs,  ibid. 

4.  Though  the  Declaration  afiign  no  Place,  yet  the 
Defendant  muft  alledge  a  certain  Place  iri  his  Avow- 
ry, before  he  can  have  a  Return,  ibid. 

$.  The  Judgment  for  the  Avowant  is  not  to  recover 
the  Rent  or  Thing  diftrained  for,  but  only  to  be 
rcftored  to  the  Beaft  as  a  lawful  Diftrefs,  not  to  be 
replevied,  ci 

implication. 

1.  If  it  be  infufficient,  and  fhew  no  Caufe  of  Action, 
the  Plaintiff  cannot  have  Judgment,  though  the  Bar 
be  infufficient,  14 

2.  In  an  Action  of  Debt,  upon  an  Obligation,  if  the 
Plaintiff  make  a  Replication,  as  certain  as  the 
Words  of  the  Condition,  though  not  fo  certain  as 
the  Cafe  feems  to  require,  yet  it  is  good,        92,  95 

3.  The  Form  of  a  Replication  to  the  Incumbents 
•Plea,  as  Parfon  Imparfonee,  j-^ 

ilcquclh 
See  ©niianB. 

1.  Need  not  be  made,  where  one  is  bound  to  do  a 
Thing  by  Bond,  j* 

&chou$. 

1.  Where  he*  who  refcuesone  arreftcd  for  Debt,  may 
be  fued  either  in  Trefpafs  vi  &  armis,  or  Action 
upon  the  Cafe,  180 

ficfctUnrion. 

1.  The  Rent  muft  always  be  referved  to  the  Heir  or 
Heirs  of  the  Leflbr,  by  that  Name,  130 

2.  It  may  be  referved  to  the  Heirs  firft,  without  na- 
ming the  Anccftor,  ibid. 

3,  If 


%.  If  upon  a  joint  Leafe  by  the  Father,  and  the  Son 
and  Heir  apparent -u  the  Refervation  be  to  the  Son 
by  that  Name  is  not  good,  though  by  Event  the  Son 
fall  out  to  be  Heir,  .     .  ,    ,    ■        13°>  I5I 

4.  If  Tenant  in   Fee-fimple  join  in  a  Leafe  with  a 
,  Stranger,  referving  Rent  to  the  Stranger,  this   is 

void  to  the  Stranger,  and  to  the  Leffor  too,       130. 

5.  If  upon  a  Conveyance  ,to.  Ufes,  a  general  Power 
be  reverfed  to  limit  Ufes  to  any  Body,  this  is  void 
for  the  Generality,    -  , -,   .       .';,     -  I5I 

6.  A  Rent  referved  at  our  Lady,  and  Michaelmas  up-: 
on  a  Leafe  in  April,  for  a.  Year  cannot  be  diminifh- 
ed  in  Payment,  i7a 

7.  How  a  Refervation  may  be  faid  to  wait  upon  the 
Grant,  -  .276 

actum  cftljc  &fjcriff. 

See  jSIjcriff. 

ftcberfipit. 

1.  Feoffment  to  the  Ufe  of  J.  S.  in  Tail  the  Remain- 
der to  the  Right  Heirs  of  the  Feoffor,  is  ftill  a  Re- 
verfion  in  the  Feoffor,  27 

2.  So  a  Devifc  .in  Tail,  the  Remainder  to  the  Heirs 
Males  of  the  Devifor,  isa  Reverfipn  ftill,  •  -39 

3.  WJiere  it  veftsprefently*  though  limited  by  con^ 


ditional  Words  ft  contingat,  Qfc. 


3°. 


4.  At  Covenants  tp  ftand  feifed,  &c.  the  Remainder 
i>  to  the  Right  Heirs  of  B.  who  liyes  whether  the  Re- 
mainder in  Abeyance  be  fo  transferred,  that  there 
be  not  left  a  Reversion  in  the  Covenant  till  the 
Remainder  fall,  Quote  74 

5.  If  a  Copyholder  demife  by  Licence,  yet  lie  may 
Surrender  his  Copyhold  by  the  Name  of  a  Reverfi- 
on,  ,,.,...,..    ,177 

fSigfjt  of  %a\oiu 

■{.-:  v  iji  ■<■    '  in  its  I 
C  W.  2.  cap.  5„ 
<■      V  32  H.  8.  28  34. 
iee  j  11  H.  8,  c.  ficafon*,  ants  <f  «s 

1.  May  be  of  a  Letter  of  Attorney,  or  the  OfEce  of  an 
Under-Shcriir,  though  they  were  made  irrevocable, 

J3 
i.  If  a  Recovery  be  fuffered  by  A.  to  the  Ufe  of  his; 

'  laft  Will,  and  then  A  declares  the  Ufes  by,  Writing, 

jet  thole  Ufes  are  revocable,  348,  349,  Qitare, 

fScfcocarion. 

See  ^potocs:  of  Scfcecation. 

«■>  Right  of  ASion  fhall  furvive  as  the  Land  it  felf 
mould  have  done,  3 

2.  A  Right  of  Action  is  not  forfeited  by  Attainder 
nor  Efcheats,  nor  is  given  by  the  General  Words 
of  a  Law,  242  feats,  of  a  Right  of  Entry,    242,  341 

3.  A  Right  of  Action  which  was  in  the  Perfon  attain- 
ted, and  may  ferve  to  fettle  the  Kings  Poffeffion, 
fhall  be  forfeited,  /ecus,  of  a  Right  of  Action  to  the 
Lands  of  a  Stranger,  342,  343, "and  34S.  the  Diffe- 
rence is  taken  between  a  naked  Right  of  Action  a- 
lone,  and  when  an  Effate  of  Inheritance  is  coupled 
with  it,  in  this  laft  Cafe  it  is  forfeited,  ,      348 

Riot. 

1.  Is  not  examinable  in  the  Star-Chamber,  if  accom- 
panied with  Felony,  138 

2.  An  Affembly  of  two  hundred  Men  with  Weapons, 
though  to  confer  about  a  lawful  Matter,  and  though 
nothing  be  done  by  them,  is  punilhable  in  the  Starr 
Chaml  er,  ..-....,.       .92 

3 


S; 


j&tm  facial. 


IT  is  none  of  thole  Actions,  wherein  a  Wrric  of  Er- 
ror is  given  in  the  Exchequer  Chamber,      .    72 
.  If  in  a  Scire  facias  f.  S,  be  returned  terre-Tenant 
omnibus  terrarum,  &>  tenementorum,  without  mewing 
of  what  in  certain,  it  is  no  Error,  <)o 

3.  If  the  Sheriff  return  the  Body  married,  the  Plain- 
tiff may  have  a  Scire  facias  upon  the  Conditional 
judgment,  in  a  Ravifliment  of  Ward,  100 

4.  Upon  a  Judgment  or  Recognizance,  where  it  muft 
be  laid,  4,  195.,  196 

5.  Baron  and  Feme  bring  feveral  Writs  of  Scire  facias 
againft  the  Terre-Tenants  in  feveral  Counties,  judg- 
ment is  given  againft  fome  of  them  by  Default,  and 
pending  the  Pleas  of  others,  and  bofore  any  Exe^ 
cution  the.  Baron  dies,  gxare,  if  all  the  Writs  a- 
bate  as  well  againft  thpfe,  againft  whom  Judgment 
was  given,  as  againft  thofe,  who  have  pleaded,    287 

&cqntti?ation. 

!  1.  If  the  King  prefent  not,  the  Ordinary  may  fe- 
quefter,  ■       .       ,  •  .  144 

.  The  Commenda  femejlris  is  in  the  Nature  of  a  Se-t 
queftration,,  -       ,     .-.  :        152,  155 

:  3.  The  Form  of  Pleading  it,  .    296 


»  1.  The  Form  of  Covenants  between  him  and  the  Un- 
der Sheriff,  12, 

2.  May  grant  the  Office  of  Under  Sheriff  at  Will, 

J3 

3.  Though  he  grant  it  irrevocably,  yet  he  may  re- 

:     voke  it,  _  \bid. 

'  4.  Need  not  make  an  under  Sheriff,  but  may  exercife 
.  it  himfelf. 

5.  Though  he  do  make  an  Under-Sheriff,  yet  in  Cafes 
of  Redifeifin  and  Wafte  muft  excrcifeit  himfelf, 

6.  Cannot  reftrain  or  abridge  any  Part  of  the  Un-» 
der  Sheriffs  Power  in  executing  of  Procefs,  13,  155 

7.  Cannot  be  reftrained  himfelf,  in  any  Part  of  his 
own  Power  by  the  King,  ibid. 

8.  Is  not  punilhable  for  executing  the  Procefs  of 
Court,   though  it  were  erronious,       48.  Vide  Officer. 

9.  Ts  punilhable  in  Star-Chamber  for  outragious  exe- 
.  cuting  of  a  Procefs,  62,16; 

10.  Cannot  break  open  a  Houfe  upon  private  Pro* 
cefs,  .  6z,  265 

11.  Cannot  upon  private  Procefs  rufh  into  a  Houfe, 
which  by  Craft,  as  knocking  at  the  Door,  &c.  he 
procured  to  be  opened  unto  him,    •  6% 

12.  The  Sheriff  of  London  is  known  by  the  Court  to  be 
twp  Perfons,  infbmuch  that  a  Return  by  one  is 
naught,  and  not  hoi  pen  by  Statute,  70 

13.  The  Sheriff  cannot  return  a  Writ  of  Inquiry  of 
Damages  directed  to  himfelf,  to  be  executed  by  a 
Baily  of  a  Liberty,   \  83 

14.' Where  the  Sheriffs  return  is  not  to  be  regarded. 

Hid, 

1 5.  The  Earl   of  Cumberland  Sheriff  of  Weftmovlar.A, 

85 

16.  How  he  muft  demean  himfelf  in  making  Procla- 
mation of  Summons  in  real  Actions,  113.  See  31  El. 
Cap. 

.17.  If  a  Sheriff"  deliver  not  his   Prifoner  which  he 

hath  in  Execution  to  the  next  Sheriff,  he  himfelf 

remains  ftill -a  Sheriff,  to  this  Purpofe  fo  as  to  be 

j      ;•  charge- 


chargeable  as  a  Sheriff,  for  the  Efeape  of  that  Pri- 
foner,  z66 

iS.  He  may  remove  his  Gaol  from  one  Place  to  ano- 
ther, within  his  Bailywick,  202 

19.  What  fhall  be  an  Efeape  to  charge  the  Sheriff, 
and  what  not.  See  Efeape. 

20.  After  the  Debt  levied,  the  Sheriff  is  Debtor  to 
the  Plaintiff,  :o6.  and  capable  of  a  Releafe  from 
him,  _  207 

2,i„  Tf  the  Sheriff  upon  a  Scire  facias  or  Capias  recei- 
ved, pay  the  Plaintiff  of  his  own  Money,  Qaere, 
he    may   levy  the  Money  of  the  Defendant  after, 

207 

22.  Where  an  Aftion  of  the  Cafe  will  lie  againft 
the  Sheriff  for  a  Falfe  Return,  and  in  what  Coun- 
ty. 209 

23.  Cannot  break  open  a  Houfe  to  execute  the  Kings 
Procefs,  without  fignifying  that  he  is  Sheriff,  263, 

264 

24.  Is  punifhabte  in  Star-Chamber  for  neglefting  to 
execute  a  Capias  Utlagat.  after  Judgment,  264 


Vide  ;i  El.  cap. 

1.  The  Nature  of  it  i3  Contra&tis  ex  turpi  caufa,  &  con- 
Ira  bones  mores,  264 

2.  Though  the  King  Pardon  the  Symony,  yet  the 
Prefentation  remains  void,  167 

-.  If  a  Patron  contract  with  one  for  Symony,  and 
prefent  another  without  Simony,  it  is  not  within 
the  Statute,  ibid. 

4.  A  Prefentation  for  Symony  without  Admiffion  is 
within  the  Statute,  ibid. 

5.  If  the  Symonaical  Clerk  refign,  another  be  pre- 
fented,  and  die,  the  King  hath  loft  his  Turn,     197 

6.  Symony  makes  the  Church  void  between  the  Par- 
ties and  Strangers,  and  to  what  Strangers  to  the 
Kino-,  and  to  his  Incumbent,  and  to  all  claiming 
under  them  to  the  Parifhioners,  and  to  the  Ordinary, 
not  to  an  Ufurper  or  to  the  Grantee  of  the  next 
Avoidance,  who  prcfented  by  Symony,  167 

^otliritoj. 

1.  May  bring  an  Aftion  for  a  Sum  promifed  for  fol- 
liciting,  67 

2.  It  is  not  Maintenance,  tofollicite  other  Mens  Cau- 
fes,  unlefs  it  be  done  for  Maintenance,  or  Money 
laid  out  for  Maintenance,  68 


^tat-djam&cr. 
Vide  f^nfojuiar ioi:. 


1.  May   punifh  Perjury,  though  it  be  not  legal  Per- 

JUI7'  .  .  ■.  .52 

2.  May  fine  a  Sheriff  for  Outrage  in  executing  Pro- 
cefs, 62,   26;,  264,  Vide  Sheriff. 

3.  May  punifh  for  Writing  libellous  and  Provoking 
Letters,  though  fent  fealed  to  the  Party  himfelf, 

62,  21  5 

4.  May  punifh  the  avowing  of  a  fraudulent  Deed  to 
be  made  bona  fide,  84 

5.  Cannot  punifh  the  Maintenance  of  a  Common 
Caufe,  by  common  Perfons,  though  only  one  be 
fued,  92 

6.  May  punifh  the  Affembling  of  two  hundred  Men 
with  Weapons,  though  nothing  be  done  by  them, 
and  though  their  meeting  were  to  confer  about  a 
lawful  Matter  Ibid. 

7.  May  punifh  a  Jury  for  receiving  Breviatcs;       114 


S,  The  Defendant  againft  whom  fuch  a  Jury  hath  gi« 
ven  exceffive  Damages,  may  by  Suit  in  this  Court 
recover  Damages  againft  the  Plaintiff,  notwithilaiv. 
ding   his  Ordinary"  Remedy   at   Law,  by  Attaint, 

114 

9.  Cannot  punifh  a  Jury  meerly  for  giving  exceffive 
Damages,  ibid. 

10.  Admits  no  foreign  Depohtions  dire&ly  or  indi- 
reftly,  _  ibid, 

11.  Where  the  Bill  is  anfwered  by  Interrogatories  re- 
fufed,  the  Bill  Cannot  be  taken  pro  confejj'o,  115 
Qxere. 

12.  May  clog  thole  with  Irons  who  rcfufe  to  anfwer 
to  Interrogatories,  ibid. 

13.  Did  profecuce  rhofe  who  exhibited  Indi&mcnt  in 
B.  R.  for  Proceedings  in  Chancery  after  Judgment, 
and  dealt  indire&ly  therein,  '    ibid. 

14.  May  punifh  Maintenance  of  a  Title  bought  up- 
on a  cafual  match,  1 1  j,   niS 

15.  May  punifh   Provocation  to  a  Challenge,     120, 

121 

16.  Cannot   hold   Pica   of  Solicitation   of  Chaftity,- 

17.  Cannot  ufurp  or  prevent-the  Jurifdi£Kon  Ecclefi- 


aftical. 


ibid. 


18.  The  Difference  between  Procefs  ad  audiendnm  ;'»-> 
dicium,  and  Procefs  for  hearing  only,  as  to  the  fer- 
ving  of  it,  ibid.- 

19.  Where  a  Bill  or  Information  of  Perjury  is  ex- 
hibited againft  thofe  Witneffes,  upon  whofe  Tefti- 
mony  a  former  Sentence  was  grounded,  it  cannot 
be  demurred  to,  201 

20.  May  punifh  a  refufal  to  anfwer  the  Council  Ta- 
ble in  a  Queftion  of  State,  235 

21.  They  may  punifh  Factions  and  Conventicles 
though  they  be  upon  grounds  .of  Herefie  and  Schifm, 

256 

22.  May  punifh  him  who  ffiall  voluntarily  fpeak  that 
the  Sentence  is  good,  but  grounded  on  falfe  Wit-- 
nefs,  and  why,  201 

23.  What  Examinations  fhall  bind  in  the  Star-Cham- 
ber, and  what  not,  236 

24.  Cannot  retain  a  Bill  exhibited  for  a  Riot,  or  o- 
ther  Offence,  likely  to  prove  a  Felony,  if  true,  138, 

267 

25.  Where  the  Star-Chamber  may  punifh  a  Breach  of 
the  Kings  Proclamations,  251,252 

26.  No  Alan  fhall  complain  of  a  Libel  in  the  Star- 
Chamber,  but  the  Party  grieved,  252 

27.  A  Libel  may  be  punifhed,  though  the  Contents 
be  true,  253 

2S.  Depofi tions  which  are  taken  into  the  Parties  own 
keeping  after  they  are  made,  and  not  fullered  to 
remain  in  the  Office,  fhall  be  refufed  at  hearing, 

254 

29.  May  pnnilli  the  Taking  out  of  the  King's  Procefs 
by  one  who  is  no  Party  interellcd,  264 

30.  May  punifh  a  Sheriff  for  negletting  to  execute  a 
Cap.  XJt!ag.  after  Judgment  ibid. 

31.  May  punifh  Tranfportation  of  Money  as  an  Of- 
fence againft  the  Common  Law,  270 

32.  Where  the  Serving  of  one  Defendant  to  hear 
Judgment,  fhall  fcrvc  for  all  and  where  not,     ibid. 

33.  Where  the  Bill  fhall  be  accounted  as  one  Bill, 
and  where  as  feveral  Bills,  though  but  one  Writing, 

Ibid. 

34.  The  Rejoinder  is  without  Oath,  and  therefore 
it  is  againft  the  Courfe  to  alledgc  in  the  Rejoynder 
any   new  Matter  which  may  tend  to  bar  the  Suit, 

35.  Where  the  Bill  exhibited  for  Forgery  fails,  by 
adding  of  fomewhat  which  is  not  in  the  Writing 
forged,  272 

3d.  The  Party  himfelf,  his  Servant,  Son,  or  Kinf- 
man  cannot  be  punifhed  for  mcer  foliciting  the 
Jury  to  appear,  feats,  if  any  of  the  Jury  be  lalidi- 
ted  not  to  appear,  294 

G  57.  To 


I 


s 


57.  To   follicite  any   Man  to  be  in  Rcadmefs   to  ap- 
pear upon  a  Tales,  is  pumfhable,  Ibid. 
38.  May  punifh.  the  undue  Preparation   of  Wjtneffes, 


though  their  Teftimony  be  true, 


514 


39.  Viz-  Upon   a   Special   Bill,   not  upon  a  General 
Bill  for  Perjury,  3,-4 

40.  What  Caufes  be  originally,  and  in  their  own  Na- 
ture proper  for  the  Court,  and  what  not,  325, 

326 

41.  Cannot  proeeed  againft   Wimeffes  for  Perjury  in 
a    Common    Law  Court,  pendente   lite,       324,    32)' 

326 

42.  May  either  abfolutely  difiiiifs  the  Caufe,  or  re- 
ferve  the  Crime  after  the  Civil  Part  is  ended,  325, 

326 

43.  May  leave  the  Sentence  with  a  Wok  liquet,  where 
Juries  muft  of  Neceffity  give  a  Vcrdift.  326 


J>ilit. 


1.  Is  Vugr.a  Civilis, 


26,  162 


^urphifagc 


2.  Execution  of  it  may  be  fued  againft  Body,  Lands 
and  Goods  all  at  once,  or  feyerally  one  after  ano- 
ther. 60 

3.  The  Extent  of  a  Statute  changes  not  the  Poflef- 
iions  till  Liberate  executed.  S2 

4.  If  the  Conufor  releafe  a  Rent  which  he  hath,  vet 

165 


1.  Hurts  not  in  a  Court.  23 

2.  Hurts  not  in  a  Writ,  though  it  vary  from  the  Re- 
gister, -  51,  52 

3.  "Where  a  Traverfe,    though  Surpluiage  fhall  not 
make  the  Plea  vicious,  180,  181 


^urrcuDrr. 

1.  Leflee  of  a  Manor  cannot  furrender  the  Courts, 

108 

2.  A  Copyholder  may  furrender  his  Copyhold  by 
the  Name  of  a  Reverfion,  though  the  Leafe  in 
being  were  made  by  Licence,  not  by  Surrender,  177 

3.  The  Husband  and  Wife  can  neither  in  Deed  or 
in  Law  Surrender  the  Wife's  Eftate  for  Life,  fo  as 
to  bind  her  if  fhe  furvives,  203,  204 

4.  If  the  King  make  a  Second  Leafe  for  Life,  to 
the  Wife,  or  to  the  Husband  and  Wife,  in  Conside- 
ration of  a  former  Leafe  for  Life  to  her,  furren- 
dred  by  her  and  her  Husband,  the  fecond  Leafe 
is  void,  203,  204 

5.  A  Conditional  Surrender  is  no  good  Confideration 
of  a  fecond  Leafe  from  the  King,  nor  will  warrant 
a  new  Leafe  within  the  Statute  of  32  H.  S.  204 

6.  If  the  King  make  a  new  Leafe  in  Confideration  of 
a  Surrender,  it  is  good,  tho'  there  be  one  only  Sur- 
render in  Law,  Ibid. 

7.  The  Surrender  of  a  void  Leafe  is  no„good  Confide- 
ration of  a  new  Leafe  from  the  King,  Ibid. 

8.  Where  Iflue  is  joyned  upon  a  Surrender,  it  muft 
be  underftood  of  an  aftual  Surrender,  Ibid. 

^uCpcnOon. 

1.  Of  a  Perfonal  Aftion    doth  extinguifh    it,  10 

2.  Of  Rent  by  Entry  of  the  Leflbr,  8 

3.  Of  Rent  by  Entry  into  that  which  pafled  not 
by    Particular,    but    only    by    General     Words, 

190 

4.  Of  Rent  by  Entry  and  Expulfion,  not  by  Rent 
only,  326 

statute. 
Vide  J5ctO0ni$ancc. 

1.  If  the  Conufee  purcnafe  Part  of  the  Lands,  all  the 
other  Lands  in  Hands  of  other  Feoffees  are  difchar- 
ged,  4*5 


the  Conufee  may  extend  it. 


Conm'MHg  J>ta£iite£  jit  general. 


See  parliament. 


They  bind  the  Tenants  in  Ancient  Demcibe,  and 
Lords  Villains,  though  they  contribute  not  to 
Knights  Fees.  4!* 

Where  a  Statute  gives  a  new  Aftion  it  cannot  be 
brought     in    an    inferior    Court,     otherwise    it    is 

Action  in  a  new  Cafe. 
Ibid. 

The  Expofitions  of  fuch  Statutes  as  concern  the 
Ecclefiaftical  Courts,  belongs  to  the  Common  Law 


where  a  Statute  gh'es  an  old 


Court,   38  s  &  Iterum. 


84 


4.  A"  Statute  made  againft  natural  Equity  as  to  make 
a  Man  a  Judge  in  his  own  Caufe  is  void,  87 

5.  Where  notwithstanding  the  additional  penalty 
of     Statutes,     yet     Damages    remain    revocable, 

94 

6.  Statutes  ought  fo  to  be  expounded,  that  they 
be  not  made  Elufions,  93,  97 

7.  Statutes  made  in  Imitation  of  the  Common  Law, 
muft  be  expounded  according  to  the  Common 
Law,  _  97.  9s 

S.  Statutes  how  they  effeft  their  own   Confervation, 

?6 

9.  The  Life  of  every   Statute  is   the  Meaning  of  it, 

_    122 

19.  Where  a  Statute  fhall  extend  to  a  Thing  not  in 

Effe,  at  the  Time  of  the  Statute.  129 

11.  Where  a  Statute  begins  with  particular  Words 
of  an  inferior  Nature,  and  concludes  with  Gene- 
ral Words,  the  General  Words  fhall  never  be  ex- 
tended to  any  Thing  of  an  higher  Nature,         183 

1 2.  Law  for  the  Benefit  of  Religion,  ought  to  be  ad- 
vanced, tho  the  Words  be  unperfeft.  157 

13.  Statutes  in  the  Affirmative  fliall  not  alter  a  pre- 
cedent  Power    or  Intereft,  fecus   in  the  Negative, 

14.  If  a  Statute  have  Words  prohibitory,  as  well  as 
a  Penalty  annexed,  a  Prohibition  will  lye,  fecus 
if  it  hath  only  a  Penalty.  187 

15.  The  Affirmative  Continuance  of  a  Statute  perpe- 
tual, cannot  work  an  Abrogation  by  turning  the 
perpetual  Law  into  a  Temporary.  215 

16.  If  a  Statute  confirm  all  Grants  made  fince  fuch 
a  Day,  it  muft  be  underftood  only  of  Grants  made 
before  the  Parliament  began,  for  it  relates  thither, 

222 

17.  All  Statutes  that  concern  the  King  are  general 
Statutes,  and  why,  226 

iS.  Statutes  which  concern  Grants  made  by  the  King, 
are  General  Laws,  as  well  as  thofe  which  concern 
Grants  made  to  the  King.  227 

19.  One  Chapter  of  an  Aft  of  Parliament  may  be 
both  a  General  and  Particular  Law,  in  Refpeft 
of  the  fcveral  Claufes,  228 

ao.  A  particular  Statute  cannot  be  taken  Notice  by 
the  Court,  except  it  be  pleaded,  and  the  Rcafon, 

227 

21,  An  Aft  of  Parliament  doth  include  every  Man's 
Confent,  as  well  to  come,  as  prefenr,  256 

22.  Felonies  or  other  capital  Crimes,  fhall  not  be 
made  or  created  by  doubtfull  and  ambiguous 
Words  in  a.  Statute,  270,  291 

22.  Affir- 


s 


s 


23.  Affirmatives  in  Statutes  whicR  are.  introducto- 
ry of  new  Laws,  do  imply  a  Negative  of  all  which 
is  not  in  the  Purview,  ^98 

24.  A&s  of  Parliament  are  every  Day  expounded 
by  the  Judges  according  to  a  better  Rule  of  Rea- 
fon  and  Juftice  than  the  Words  bear,  299 

45.  The  1  Judges  have  a  Power  over  Laws  efpecially 
•  Statute  Laws  according  to  Reafon,  and  beft  Con- 
'  venience,  to  mould  them  to  the  trueft  and  beft 
\Vfe,  v34-<5 

Statutes, 

2$agna  tffjacta  cap  5.  3©ar.&$ip£  46. 

Chap.  7.  <2Suarcntine,. 

1.  ThcWife  may  riot-depart  and  return  again,  fer  k 
rejidtie,  de  40  furors,  I  $3 

flj^iigna  ctjarta  cap.  29. 

1.  The  -Body  of  a  Freeman  cannot  be  made  fubjeft 
to  Imprifonment,  by  Contra&,  tut  only  by  Judg- 
mchtt 

S^CsTtOS  20  H.  8.  cap.  3. 
ilcDiiCifui. 

1.  Extends  to  a  Feme  Covert, 

Cap  6.  fjabiftment  of;  Watb. 

1 .  Extends  to  a  Feme  Covert, 

Weft.  1.  Cap.  f, 

C€hrgp. 


61 


$6 


94,  9<* 


Vide 


£288,289, 


1.  The  Rcafon  of  the  making  of  it,  and  what  Alte- 
ration it  hath  made,  and  how  it  works,    291,  292, 

Chap.  i,\t  6ope. 

i.  Extends  to  a  Monk,  91 

Chap.  20  fi^afctactaa&it^  &c, 

1. ^Extends  to  a  Feme  Covert,  9  J,  27 

2.  Cap.  4-  Of  Voucher  and  Warranty    of  Charters, 

22 

Chap.  4;.  (Of  £fToinS.    See  iSfiiini. 

I.  Extends  not  to  a  Writ  of  Partition;  nor  to  F.ffoins 
caft  before  Appearance,  8 

vi3!3ucc!lcr  cap.  1.  ©air.agc.S. 

1.  What  the  Law  was  before  the  Statute,  98 

2.  A    TrcfpaG   iii  &>   Amis  will  not  lie  againft   the 
lcort'ee,  98 


Chap.  10.  <£f  u£ffoin&     See  o^ffaits. 

Anno  130.  E.  r; 

W.  2.  Cap;  2. 

1.  Bonis  Condithnalibm',     Vide  Taik- 


W.  2.  Cap.  21; 


1.  gitod  ei  deforceat, 


$99 


Chap*  f.  <©uarc  ^jmpe&tt* 
<B\xu 

is  the  Statute  extends  to  none  tut  thofe  that  are 
Heirs,  or  in  Degree  of  Heirs,  and   in  by  Defcent, 

"2584  239 

2.  At  Common  LdW Infant  Heirs  were  by  Ufurpation 
driven  to  a  Writ  of  Right,  -  238 

3.  no  Purchafer;  though '  Irifarit~6r  Feme-Covert,  is 
relieved,  239,  240 

4.  Succeflbr  of  fingle  not  bf  compounded  Corporati- 
ons, are  relieved,  240 

5.  Infant-Heirs  are  relieved,  the  Advowfon  were 
in  their  own  Hands,  and  they  out  of  Ward,     ibid: 

6.  If  an  Infant  Heir  fuffer  an  Usurpation*  and  ano- 
ther Avoidance  fall  during  Non-age,  he  may  have 
a  Quare  Impdit  prefently,  though  the  Statute  fays 
pofttjuam  ad  ataterii.  ibid. 

7.  If  a  Guardian  fuffer  Ufurpation  and  Surrender  to 
his  Ward,  he  can  have  no  Quare  Imfedit  until  21, 

ibid. 

8.  An  Infant  in  ventre  fane  mall  be  relieved  at  the; 
next  turn  after  his  Birth,  ibid. 

9.  A  Grantee  of  the  next  Avoidance,  and  he  in  the 
Remainder  are  within  the  Statute,  ibid. 

10.  A  Purchafer  Who  comes  in  loco  huredis,  may  be 
relieved,  ibid. 

11.  Iflue  in  Tail  is  relieved  againft  an  Ufurpation 
by  Tenant  in  Tail,  241 

1.  An  Heir  of  full  Age  is  not  relieved  againft  dh 
Ufurpation  fuffcrcd  by  his  own  Leflee,       241,  244 

2.  If  a  Bifhop  in  Pofleflion  fuller  an  Ufurpation,  the 
.  Succeflbr  cannot  have  a  Quare  Impcdit,,  241 

3.  If  an  Infant  come  to  Age  within  <£  Months  after 
Ufurpation,  and  remove  not  the  Incumbent  by 
Suit,  he  is  out  of  the  Statute,  ibid. 

4.  The  Leflee  who  fuffcrs  Ufurpation  is  without  Re- 
medy, though  the  Rcverfion  be  in  ah  Hcir>      Ibid. 


«S:!0mc60. 


1.  The  Statute'  changes  not  the  Pofleffion  of  the' 
Advowfon,  but  the  Remedy,  241,  244 

2.  The  King  cannot  remove  the  Incumbent  after 
Induction  without  Suit,  but  after  his  Death  he  may 
prefent  again,  but  a  Common  PciTon  in  that  Cafe 
is  put  to  Suit,  242 

3.  Though  the  Statute  give  nothing  but  a  Pofleffion 
aftionable,  yet  Liberty  L  to  prefent  it  within  the 
Intent,  .    Ibid. 

4.  If  an  Heir  relievable  within  this  Statute  die  with- 
without  Heir,  the.  Lord  tby  Efcheat  In'all  jiot  .pre- 
fent, nor  have  a  Quire  tmpedii,  2^3 


W/j 


W  2.  cap.  1 8. 

fieri  facias,  Elegit,  57,58. 

See  Elegit. 

Chap.  2i.  jailer  of  ilecojH  in  aiffifc. 

1.  Extends  not  to  an  Infant,      .  95,  66 

Chap.  23.  ©a magejs  in  Appeal. 

1.  Extends    not    to   a   Monk   or  Feme  Covert,   yet 
Qwtre  of  a  Feme  Covert,  98 

Chap.  3  j.  HatJifljmcnt  of  i©art>. 
Sec  Hiatoifljmenr. 

1..  Extends  to  a  Feme  Covert,  93  ufque  ad  98 

2.  The  Court  cannot  be  vi  &  armis,  94 

3.  For  what  Reafons  this  Statute  may  be  faid  to  be 
made  by  Men  unlearned,  ibid. 

4.  Extends    by    Equity    to   Guardian    in     Soccage, 

95 

5    And  to  the  Committee   of  an  Orphan  in  London, 

ibid. 

Anno  1  j.  E.  r. 

i&t  S©ercato;jiDu£. 

Vide  Hecogni3ance. 

Anno  21.  E.  1.  3&c  Oatnpctfp. 

i.  Extends  to  an  Attorney  who  follows  a  Caufe  to  be 
paid  in  grofs,  1 1 7 

Anno  54.  E.  1. 
®e  €onju  ctin  feoffment. 

1.  Extends  to  a  Feme  Covert,  95 

Anno  9.  E.  2.  de  Vicec'. 

i.  Reftrains  not  the  King's  Power  at  Common  Law, 
but  he  may  ftill  make  Sheriffs  without  the  Judges, 

146,  214 

2.  Tt  was  meant  to  eafe  the  Sovereign  of  Labour, 
not  to  deprive  him  of  Power,  146 

Anno  2.  5.  E.  2.  cap.  4. 
€lcrgp.    Vide  <£Icrgp,  288. 
Chap.  7.  pjo  Clerico  Scat.  3. 

€?}c  3fncum!jciu'0  $Ica. 

1.  Doth  not  inable  the  Ordinary  in  any  Cafe,  but 
where  he  hath  collated  by  Lapfe  to  counter-plead 
the  Title  ofthe  true  Patron,  318,  3T9 

i.  He  that  is  a  compleat  Incumbent  within  the  Sta- 
tute, miift  yet  Ihew  and  defend  his  own  Title  as 
well  as   counterplead  his  Adverfaries,       319,  321 


3.  If  the  Compleat  Incumbent  refign,  hanging  the 
Writ,  he  hath  loft  the  privilege  of  counter-plead- 
ing the  Patron's  Title  2  r  a 

4.  What  the  Common  Law  was  before  the  Statute, 

161,  162,  316,  317 

5.  Extends  only  to  a  natural  and  compleat  Incum- 
bent by  Induction,  not  to  a  commendatory  Seme- 
firis,  or  temporary,  but  for  Perpetuity,     162,  165, 

319 

6.  Any  Defendant  may  plead  ne  difturba  pafs,         162 

7.  Or  mew  any  Thing  to  the  Court  as  Amicus  Curia. 

ibid. 

Chap.  STreafon, 

1.  The  Reafon  of  referving  a  Declaratory  Power  to 
the  Parliament,  iIG 

Chap.  19.  €rceurio!i£  fo?  tfje  Hing. 

1.  Hinders  not  the  Subject  from  taking  the  Body  in 
Execution  too,  115 


Vide -5 


Chap.  <£ntrp  of  pca£  in  Satin. 

tfalfe  latin, 
©cclaration. 
Anno  $\  R.  2.  chap.  5-. 

1.  Of  the  Admiralty.     See  Admiralty. 

35nD  2.  H.  4.  cap.  2.    Cicrgp. 
See  Clergp,  288. 
Chap.  Ijezctieg, 

1.  How  the  Pleading  upon  it  muft  be,  299 

Anno  1.  H.  5.  Chap.  y.  2S&DitS0lj£. 

1.  Extends  to  a  Knight  Baronet  though  it  were  a 
Degree  erefted  fince,  lzy 

2.  Extends  to  a  Cap.  upon  a  Statute  Merchant, 
though  the  Statute  mentioned  only  Original  Writs, 
Appeals  and  Indictments,  and  the  Proceis  upon 
them,  ibid. 

Anno  8.  H.  6.  cap. 
1.  Forcible  Entry,  94,  95 

Chap.  Utlargc*. 

1.  Void  is  to  he  -expounded  void  by  Writ  of  Error, 

166 

tSratiltCiS  Anno  2;.  H.  6.  cap.  10. 
23ou&#  10  rfjc  gfahift, 

1.  Extend'  not  to  a  Bond  made  to  the  Sheriff  by 
the  Under  Sheriff,  13,    14 

2.  If  a  fpecial  Law,  and  muft  be  pleaded,  13 

1  3.  Ex- 


3.  Extends  to  the  -whole  Bond,  though  Part  of  the 
Condition  be  out  of  the  Statute,  14 

4.  Non  efi  jaBum  cannot  generally  be  pleaded  to  a 
Bond  againft  the  Statute,  72,,  166 

Chap.  iy.  oBIrction  of  SJnrgi'fTc^. 

i.  An  Aftion  will  lie  upon  this  Statute,  though  the 
Parliament  was  as  none,  becaufe  there  was  no  Aft 
nor  Record  of  it,  78 

Anno  31  H.  6.  ca.  y.  3£!nage. 

I.  The  King  may  grant  the  Office  without  the  Bill 
of  the  Treafurer  by  a  Non  obfiante,  214,  246 

Anno  ;.  H.  7.  ca  2. 
Stealing;  Women. 

1.  The  Word  (fo)  in  the  Body  of  the  Aft  hath 
made  the  Preamble  a  Part  of  the  Body,    182,  185 

i.  Qu&rc,  If  the  taking  Lands  and  marrying  be  all 
in  feveral  Counties,  183 

Anno  4.  H.  7.  ca.  15.  Clfrgn. 

See  Clcrgp,  288,  294. 

Chap,  f  tuc£.     Vide  tftnc£. 

Anno  1 1.  H.  7.  ca.  lo. 


tDifccntinuaiice. 


1.  How  the  Pleading  upon  it  mu ft  be,  199 

2.  How  the  Avowry  muft  be  after  the  Entry  of  the 
Heir  for  a  Forfeiture  by  the  Jointures,  331 

3.  A  right  of  Entry  belonging  to  the  Heir  within 
this  Statute  is  forfeited  for  Treafon  within  the  Stat. 
of  31  H.  S.  341 

jointures'. 

I.  The  Alienation  of  a  Feme  Jointure  is  good  againft 
her  felf,  though  not  againft  the  Heir,  166 


Anno  21.  H.  ca.  p>?o3atejf. 

C3ltsminiftration» 
See^ 

C^oinnrp. 

Chap.  3E'00\li2it^.     See  3flboto?ic0. 

Chap.  3Ebminiffration£. 

1.  7h  granting.  Adminiftrations  durante  m'tnore  xtate, 
the  Ordinary  is  not   tied    to    purfue  the  Statute, 

150 

2.  If  an  Executor  be  made  from  a  Day  to  come,  the 
Adminiftration  in  the  mean  Time  muft  be  granted 
according  to  this  Statute,  ibid. 


Chap.  ^luralifirg, 

1.  The  Commendations  of  this  Statute,  157 

2.  Bifhopricks  are  not  within  the  Words  Benefices 
but  they  avoid  former  Livings  by  the  Common  Law„ 

-  tbid. 

2.  If  a  Biihop  take  two  Benefices  he  is  a  Parfon  ■wkh- 
m  that  Law.  fad. 

3.  Biftiops  loofe  their  former  Qualifications  as  Chap- 
lains, &c.  by  being  made  Bifhops,  ibid* 

4.  It  extends  to  a  Plurality,  where  the  Parfon  is  on- 
ly inftituted  into  one,   and  indufted  into  another, 

t  j  J57>  J58 

5.  It  extends  to  a  Union  of  two  Benefices  where- 
of one  was  worth  above  10  /.  if  the  Union  were 
fince  and  not  before  the  Statute,  1 58 

6.  It  extends  to  the  Eafe  of  a  Commenda  temporary, 
by  Force  of  the  Word  Tolerations,  ibid. 

Anno  23.  H.  8,  ca.  6, 

fkcBgiu^tinrr* 

1.  may  be  taken  by  the  Several  Judges  in  any  Part 
of  England,  ^ 

Chap.  9.  Siting  out  of  tfie  ©ioce f£. 

1.  Where  the  Tranfmitting  df  Caufes  into  the  Arch- 
bdhops  Court,  Src.  is  againft  the  Statute  17,  and 
w'nfe"ot>        ,,  „  1S5,  i85 

2.  The  Metropolitan  after  the  Death  of  a  Bifhop 
within  the  Province,  muft  hold  the  Courts  for  the 
Diocefs  within  the  Diocefs,  jjg 

Chap.  ic.  <£oftg. 

1.  If  the  Plaintiff  bring  an  Aftion  for  Words  not  ac- 
countable and  be  non-fuited,  yet  the  Defendant 
fliall  recover  Cofts,  iI9 

Anno  2r.  H  8.  ca.  21. 
<©irpcnfattoit£. 

t.  Reftrains  not  the  Kings  Power  at  Common  Law 
notwithstanding  the  Negative  Words  not  otherwifej 

T  ,-     .  H^ 

2.  It  was  meant  to  eafe  the  Sovereign  of  Labour,  not 
to  deprive  him  of  Power,  jjy^ 

3.  The  Arch-Bilhop  is  reftrained  only  to  thofc  afts 
which  the  Pope  did  de  c/uafi  jure,  147,  1  56 

4.  Four  Caufes  wherein  the  ArchbiOiop  is  reftrained 
from  Difpenfation,  j ,,    j  .3 

5.  How  far  the  Word  Neceffary  will  enable  or  di- 
ftrain  the  Archbiihop  in  the  Grant  of  Difpenfation, 

159 

Anno  1  &  2  Ph.&  M.  cap. 
3l>ctoifc£  to  Spiritual  <Co?po;ation^. 

1.  Will  enable  a  Devife  to  Trinity  College  in  Cam- 
bridge, becaufe  ercfted  for  Divinity,  not  fo  of  a 
Devife  to   a    College    of  Civilians  or   Phyficiars, 

113 

Anno 


— —  "      III''    T 


s 


s 


I  ■" 
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Anno  4  and  y  Ph.  &  M. 
€a.  confirmation. 

i.  ,Of  Letters  Patents,    Vide  15  H.  3.  <**.  ij» 
Anno  26  H.  8.  ca,  1 3. 
fSTrcafoiu  Vide  &g  H.  8.  pa.  20. 

1.  Is  not  an  Incroachment  upon  the  People,  nor  was 
it  obtained  -by  any  Circumvention,  34.0 

2.  -Tenant  in  Tail  is  attainted  and  dies,  the  Land 
vefts  the  King,  and  doth  not  defcend  to  the  Heir 
till  Office  found,  345,  346,  347 
Where  the  Attainder  of  Tenant  in  Tail  tfhall  to 
fome  Purpofes  work  a  Corruption  of  Blood,     345, 

34<5 

4.  The  Father  is  attainted,  the  Grand- father  dies  fei- 
fed  in  Tail,  the  Son  /hall  inherit,  343 

5.  How  this  Statute  may  be  laid  ocidete  imp/am  pradiiJi- 
onem,  344 

Anno  27  H.  8.  ca.  10.    See  Wc$. 
1.  TheReafon  why  it  was  made,  338 

Chap.  16.  $§px&mmt. 

S,e£  25argai#  and  &&t.* 

Chap.  v^ijfoitUion^. 

1.  Did  not  give  the  King  Writs  of  Right,  242 

2.  Doth  give  to  the  King  the  Prefentation  or  Action 
for  it,  where  the  Succcflor  might  have  had  a  Qya- 
re  Jmpedft,  though  before  W.  2.  the  Succeflbr  could 
only    have    had   a    Writ  of  Right  of  Advowfon, 

243 

3.  Will  not  enable  a  Charter  of  Monaftery  Lands 
to  carry  any  Matter  of  Prerogative,  without  ex- 
prefs  Words,  343,  344 

■4.  Gives  Appropriations  to  the  King,  and  continues 
them  in  him  as  Appropriations,  307,  308 

Chap.  24.  >£f  jfofumptiOll. 

1.  Hath  taken  from  the  Bifhop  of  Durham,  the  Pow- 
er of  making  Jufticcs,  and  given  it  to  the  King, 

139 

2.  They  muft  no  more  be  called  the  Bifliops  Jufticcs 
but  the  Kings,  ibid. 

3.  It  hath  not  altered  the  Form  of  Mittimus  at  the 
Common  Law,  but  this  is  ftill  continued  to  fhe 
Bimop  as  it  was,  ibid. 

4.  Yet  a  Mittimus  may  be  directed'  to  the  Juftices  im- 
mediately, ibid. 

Anno  28.  H  8.  ca.  13.  piracy. 

1.  The  Commiffion,  for   Trial   of   Piracy    is  gpod, 

'    though   the  Chancellor  do  not  nominate  the  Com- 

mifilohers,  114,145 

Chap.  §pjitc«s  of  iBinc. 
An.no  31  H.  8.  ca.  1.  partition. 

f.  Age  is  not  grantable  in  it,  179 


Chap.  13.    3£iftOlutijon«f. 

1.  All  Appropriations  howfoever  defective,  (as  thofc 
made  to  Nunneries)  are  given  to  the  Crown  for 
the  Statute  meant  as  well  thofe  in  Reputation  as 
in  Truth,  148 

2.  What  Things  are  reauifite  to  be  obferved  in  the 
Pleading  of  Unity,  to  make  it  a  Difcharge  of 
Tithes  within  the  Statute,  298 

3.  Abbey-  lands  difcharged  tjuamdiu  in  manibus  propriis, 
are  given  in  Tail,  the  Donee  mail  pay  Tithes,    248 

4.  If  the  Donee  fuffer  a  Recovery,  yet  he  ihall  pay 
Tithes,  243 

5.  If -the  Land  revert  to  the  King,  he  ihall  be  dif- 
charged, ibid. 

Chap.  €rcafou£. 

1.  The  Right  of  Entry  which  the  Heir  hath  upon 
the  Difcontinue  of  the  Jointures  by  11  £  7.  is  gi- 
ven to  the  King  upon  the  Heirs  -Attainder  by  this 
Law,  341 

Anno  3 1  H.  15.  ca.  13.  &  34  H.  B.  ca.  x. 
Confirmation  of  "Sxttcxg  $ nttntg* 

1.  A  Grant  to  the  King  by  Deed  not  inrolled,  till 
after  the  Beginning  of  the  Parliament  in  31  H.  8. 
cannot  be  made  good  by  the  Statute  of  31,  but  it  is 
good  by  34  H.  8.  22i 

2.  A  Grant  to  the  King  by  an  Infant,  Ideot,  Luna- 
tick,  or  Feme  Covert,  is  not  made  good  by  Sta- 
tute, though  thofe  Perfons  might  fome  way  have 
firmly  bound  themfelves  by  Common  Law,     224, 

22$,    22<S 

3.  The  Statute  of  31  H.  8.  extends  to  Grants  made 
by  the  King  of  other  Lands,  as  well  as  Monafterjr 
Lands,  but  1  E-  6.  confirm*  no  Grants  made  by  the 
King,  but  only  of  Chauntry  Lands,  227,228 

4.  The  Statute  of  3 1  confirms  Grants  made  by  the 
King,  though  the  Considerations  paft  be  untrue, 
and  the  Suggeftions  Falfe,  /ecus,  of  a  Non  obfiante, 
or  any  other  Statute,  128  ufque"  23a 

5.  The  Statute  of  31  intended  more  Favour  to 
Grants  made  by  the  King  to  the  Subject,  than 
to  thofe  Grants  made  by  the  Subject  to  the  King, 

228,  229 

6.  The  Statute  of  31  fupplies  the  Defects  of  all  Pre- 
rogative Forms  in  the  King's  Grant,  230 

7.  The  Statute  of  31  fupplies  the  Defefls  of  an  Of- 
fice of  intituling,  and  fo  enables  the  King  to  grant 
what  he  had  not  like  unto  1  R.  3.  for  Cefiuy  que  ufe. 

230,  231 

8.  If  the  Grant  be  upon  a  Confideration  future, 
which  is  not  performed,  this  Statute  of  3 1  will  not 
help  it,  231 

9.  Not  Naming  of  Honours  is  not  remedied  by  the 
Statute  of  31, 

10.  A  Grant  by  the  King  of  the  Manor  of  Bale  Ha- 
bendum cum  Sale,  is  not  made  for  Sale,  by  3 1  H.  S. 

151.  ^44 

11.  So  if  the  King  grant  Lands  Imperpetuum,  the  Sta- 
tute doth  not  help  it,  .  231 

12.  How  the  Statute  of  51  H.  8.  goes  farther  than 
any  other  fubfequent  Statute    hath  ever  yet  done, 

232 

13.  1  E.  6.  Cures  only  Grants  made  by,  and  not  to 
the  King,  ibid. 

14.  The  King  bargains  .and  fells  to  7*.  S  the  Ma- 
nor of  IJ.  arid  all  his  Lands  in  V.  and  S.  and 
by  the  fame  Indenture  Covenants  to  convey  the 
fame  by  his  Letters  Patents,  and  then  makes  Let- 
ters Patents  of  the  Manor,  but  omits  the  Claufe  of 
all  the  Lands  in  D.  and  S.  yet  thofe  Lands  pais  by 
the  Indenture,  arid  the  Help  of  the  Statute,       230 

A  r,no 
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Anno  3  H  8  ca.  <3[CGfaiTc& 

i.  If  the  Plaintiff  take  iffue  upon  the  Acceptance  of 
a  new  Bond  in  Satisfaction  of  the  former,  and  irbu 
found  againft  him,  Ou&re,  whether  the  Plaintiff  mall 
yet  have  Judgment,  as  upon  Confeilion,  or  the  De- 
fendant, as  after  a  Verdift,  69 


Ch 


a  p.   i 


3#arDfl)ip£- 


1.  Where  the  Wife  fhall  not  be  faid  advanced  by 
the  Husband,  51 

Chap.  1.  23upmg  of  Cities 

1.  Qj<£rer  If  it  extend  to  a  cafual  Match,        115,  116 

Chap.  3.  Clergy,  194. 

Chap.  tcafc*?. 

1.  Will  not  warrant  a  new  Leafe  made  npon  a  Con- 
ditional Surrender,  204. 

2.  If  Tenant  in  Tail,  the  Reverfion  in  the  Crown 
make  a  Leafe  not  warrantable,  and  the  Iflue  annex 
the  Rent,  and  is  attainted  of  Trover,  this  Leafe 
binds  not  the  King,  feats,  if  the  Reverfion  had  been 
in  a  common  Perfon,  324 

Chap.  28.  ©iffoatinuaiicc. 
Vide  0i0&r  of  Section. 

1.  If  the  Wife  die  without  Heir  after  the  Discontinu- 
ance of  her  Husband,  the  Entry  upon  the  Dif- 
continuance  given  by  this  Statute,  fhall  not  efcheat 
to  the  Lord,  243,  261 

2.  Strangers  who  have  a  Freehold  or  Inheritance  in 
Remainder  or  Reverfion,  are  relieved  by  Entry, 
as  well  as  the  Wife  and  her  Heirs,  261 

Chap   34.  ©ifccntS. 
Vide  ftijjfjr  of  Action. 

1.  If  the  Diffeifee  die  without  Heir,  after  a  Difcent 
caft,  the  Entry  within  five  Years  fhall  not  efcheat, 

443 
Anno  35  H.  8  ca  20. 

CrcafoiijsS  Vide  f&jgfjt  of  Action. 

I.  If  the  Husband  difcontinue,  or  a  Diffeifor  die  fei- 
fed,  and  then  the  Wife  or  Diffeifee  be  attainted, 
the  King  upon  Office  lhall  have  thefe  Rights  of 
Entry,  which  they  had  by  Statute,  though  he 
could  not  have  had  thofc  Attions,  which  they  had 
at  Common  Law,  341,  241 

Anno  54  II.  8.  cap.  20. 

iscco\JcriciSf 

1.  How  the  Pleading  upon  this  Statute  mud  be,     299 


Chap.  }?:iccj5  of  Wmc.  215-. 
Chap.  «£>£  tJjf  JttnaV  ©c&to^.  4^,  46. 


chap.  <&f  way, 

1.  A  Devife  of  a  Rent  out  of  all  Lands  in  Chief  is 
good  for  two  Parts,  So 

2.  Enables  not  a  Devife  to  Corporations  in  Mortmain, 

no 

3.  It  was  a  needlefs  Explanation  that  Ideots,  &>c. 
ihould  not  be  enabled  to  Devife,  245 

Anno  33  H.  8.  ca,  6.  Tales,  68. 
Anno  37  H.  8.  ca.  4.  <£l)a\\tz\c$. 

1.  Extended  to  none  but  fuperftitious  Hofpitals, 
though  the  Word  Hofpitals  was  put  general,    222, 

235 

Chap.  f>litz$  of  3Binc£.  217. 
Ano  37  H.  8.  ca.  4.  CljauttiejS. 

ii  Extends  to  Superftitious  Hofpitals,  though  the 
Word  Hofpitals  be  not  in  it,  122,  123 

2.  Had  not  reach'd  Colleges  in  the  Univerfity.. 
though  there  had  been  no^  Provifo,  ibid. 

3.  Had  not  reach'd  Chapels  of  Eafe,  erefted  as 
Members  of  the  Parochial  Church,  though  there 
had  been  no  Provifo,  123; 

4.  Where  it  extends  to  Parochial  Prieftsy  where  not, 

ibid. 

5.  It  extends  not  to  a  Gift  to  pray  for  Souls,  fo  long 
as  the  Laws  of  the  Realm  mould  permit,  Ibid.  In 
margent, 

6.  The  Statute  is  more  favourable  to  Churches  than 
to  Colleges,  ibid. 

7.  Extends  not  to  any  Superftition,  unlefs  it  be  direft 
and  plain,  124 

S.  Extends  not  to  a  Gift  for  Maintenance  of  Beadf- 
men,  ibid. 

Chap.  12  €lcrgp.  294. 


Chap.  44.  €onfir:matioti  of  £cttet£ 
JJatrnt^j  31  H.  8.  ca.  13. 

1.  A  Grant  to  the  King  by  Deed  not  inrolled,  till 
after  the  Beginning  of  the  Parliament  in  31  H.  8. 
cannot  be  made  good  by  the  Statute  of  31,  but  it  is 
good  by  34  H.  8.  222 

2.  Cures  on]j,  Grants  made  by,  and  not  to  the  King, 
232.  See  31  H.  8.  ca.  13. 


Anno  2  E  6.  ca.  3. 


C£itfKSu 
Cl&cfcnpriof!. 

1.  The  C\x  Months   for  the  Proof  of  the  Surmife  in 
a    Prohibition   mail  ba  counted  according  to  the 


Calendar, 


79 


2.  In    A&ion  upon   this  Statute,  Nihil  is  good  Iflue, 

218 

Chap.  8.  ©f  (Offices?.  23?aiw!j  tl)C  j:  yc. 

1.  The  King  may  appoint  but  one  Clerk,  though  ths 
Words  require  two,  214 

Anno 


Anno  y  E  6   ca.  p;\t:0 '  ai  Kline.  215-. 
Chap,  25uping  <&ltcg. 

1.  He  that  buys  an  Office  is  for  ever  incapable  of 
that  Office  for  which  he  contra&ed,  75. 

Anno  Septimo  Elizabeths:, 
graving  Q^affc^ 

1.  Extends  to  a  Feme  Covert,  97 

Chap.  <£>arJ)  tic  Jsiiprmiacp.  74. 
Anno  j  El.  ca.  10  33ppjcnticc ■;*.   . 

i.  At  the  Common  Law  any  Man  might  have  ex- 
ercifed  any  one  or  more  Trades  without  being  an 
Apprentice,  zii 

2.  At  this  Day  a  Man  may  ufe  any  Trade  privately, 

ibid. 

3.  An  Information  for  tiling  the  Trade  of  a  Baker, 
without  faying  a  Common  Baker  is  good,  1S3 

4.  The  main  Penalty  of  the  Law  is  not  given  to 
Cities  or  Corporations,  by  the  Word  of  Forfei- 
tures, ibid. 

Anno   13   Eiiz. 

Chap,  ftca&ing  tfjc  SUtttelr*. 

1.  If  a  Alan  having  one  Benefice,  be  indufted  into 

another,  and  read  not  the  Articles,  the  firft  voids 

«    not  by  certain,  becaufe  the  fecond  is  as  not  taken, 

168 

Chap.  y.  jpiaufcitfcnt  Conbf pancc£. 

1.  Where  the  Fraud  muft  be  fpecially  pleaded,  and 
where  it  may  be  given  in  Evidence,  7; 

2.  A  Feoffment  Fraudulent  ftiall  be  avoided  by  not 
guilty,  not  by  Blue,  Ne  itifeoffa  pas,  71,  166 

Chap.  7.  23anFmtptjsf.  Vide  0i5att&rupt£. 
Chap.  8.  iffurj). 

1.  Nori  eft  factum  cannot  be  pleaded  generally  to  fuch 
a  Bond,  7* 

2.  Though  the  King  pardon  the  TJfury,  yet  the  Bond 
is  void,  166,  j  68 

Chap.  10.  Scafc£. 

t.  Extends  not  to  a  Leafe   made  before,  and  con- 
firmed after,  7 
2.  Did  not  reftrain  Lcafes  in  Reverfion,                269 

Chap.  ro.  <©f  ®tlapi&ation&  84, 
Chap.  #f  tfje  Mmi'ti  ©1  fitojtf,  4?,  4.6. 

1.  Extends  not  to  Land  purchafed  of  a  Debtor,  and 
after  conveyed  to  the  King,  though  he  re-convey  it 
to  a  Purchafer,  45 


2.  Extends  to  Lands  in  the  Hands  of  a  Debtor  though 
the  King  releale  all  Rights  and  Titles,  45 

Anno  14  Eliz.  ca.  n. 

tfgiircjji  Scnfes.    269. 

Anno  18  El.  ca.  7.  Clc'rgp,  291 .,  292. 

1.  The  Reafons  of  the  making  it,  and  what  Altera- 
tions it  hath  made,  and  how"  it  works,      291    20; 

292 

2.  Difcharges    Clerks    in     Orders    without  Burning 
though  the  Statute  fay  after  Burning,  a94 

Chap   1 1.  <Zl)iv;cl)  2e&fcS. 

1.  Extends  not  to  Leafes  and  Covenants  for  them  of 
Houfes  in  the  City,  , 

Chap.  Confirmation  0f 
letter^  ^arent£. 

S:e  13  H.  8.  ca.   13. 

Cap.  3iCGfatl£. 


Clmentsmnif. 
Sec-^ 


1.  Extends  not  Variance  between  Writ  and  Decla- 
ration, g 

2.  Extends  to  a  VerdiS  in  the  disjun&ive,  where  the 
Point  in  Iffue  is  well  enough  found,  49,  64,  QUAYe 
if  it  extend  to  a  Procefs  awarded  to    the  Sheriff) 
after  it  hath  been  granted  to  a  Coroner  el 

3.  It  extends  to  a  Ven.  returned  by  three  Coroners 
when  there  are  four,  but  not  to  a  Return  by  one 
Sheriff  in  London,  7Q 

Anno  23   Eliz 
|5ot  coming  to  €§uvct), 

1.  Extends  to  a  Feme-Covert,  9^  20r 

2.  If  Lands  be  feifed  for  the  Penalty  of  20  /.  a 
Month  by  this  A£t,  bars  the  Title  which  the  Uni- 
verfity  hath  to  the  Prcfentation  by  the  A&  of 
3  Jac.  ca.  5.  Ii; 

Anno  27  El.  ca.  Crrojs?. 

1.  Extends  not  to  a  Judgment  in  a  Scire  Facias,       27 

Chap.  4.  -pratitmicat  <£onfcepance. 

I.  Makes  the  Conveyance  void  againft  a  Purchafer, 
not  againft  the   Party    himfelf,  166 

Chap. 

1.  Is  a  very  penal  Law,  140 

t.  The  Day  of  the  Robbery  fhall  be  reckoned  inex- 

clulivc,  as  Part  of  the  Year,  ibid. 


In 


s 


j,  in  A&ion  upon  this  Statute  the  Declaration  may 
be   amnes   homines    inbabitantej    in  Dimidjo   Htwdredi, 

246 

Chap.  f.  sDcmurrcr. 

I.  The  Commendation  of  this  Statute  for  the  Pru- 
dence and  Moderation  of  it,  132 

».  It  is  a  favourable  Law,  and  the  Judges  ought  to 
retch  and  not  to  [brink  it,  2.31 

.5.  If  the  Defendant  plead  Pleniement  Adminifter, 
Sp  nulla  bona,  &c.  preterqiiam  bona  non  attingentia 
5  /.  without  (Viewing  certainly  what  they  did  attain 
to,  it  is  but  Want  of  Form,  and  the  Plaintiff  cannot 
demur  generally,  133 

4.  It  is  not  fufficient  to  alledge  the  Demurrer  to  be 
for  Form,  but  he  mult  alledge  the  fpecial  Point  that 
he  requires,  231 

5.  A  Rule  whereby  to  know  what  is  Form  and  what 
Subftance  within  this  Statute,  233 

<$.  a  Demurrer  not  general,  is  now  a  Confeflion  of 
all  Matters,  though  uuformally  pleaded,  /ecus, 
of  a  Demurrer  at  Common  Law,  233 

7.  If  the  Executor  or  Adminiftrator  be  Plaintiff  and 
produce  not  the  Probate  or  Adminiftration,  the 
Defendant  may  Demur  general,  223,  30I 

8.  If  the  Defendant  entitle  himfelf  unto  a  Rent,  and 
produce  not  the  Deed,  the  Plaintiff  may  demur 
generally,  ibid. 

9.  If  an  Aftion  be  brought  upon  an  Obligation,  not 
laid  in  any  Place,  or  laid  to  be  beyond  Sea,  a  gene- 
ral Demurrer  ferves,  fo  if  there  be  two  Affirmatives 
without  a  Traverfe,  ibid. 

10.  If  after  nullum  arbilrium  pleaded,  the  Plain- 
tiff reply,  and  fet  forth  the  Award,  which  makes 
a  perfeft  Iffue,  but  aflignsno  Breach,  a  General  De- 
murrer  ferves,  yet  the  Breach  is  not  travcrfable, 

,     ,    ,  r       I?8>  2-33 

ji.  If  a  Defeent  be  pleaded  to  a  Coufin  and  Heir, 

without  mewing  how  this  Coufin,    the    Demurrer 

mult  be  fpecial,  232,  233 

12.  If  perpetual  Unity  be  pleaded  in  Bar  of  Tythe, 
■without  concluding  ratione  inde,  &>c.  it  is  but  a  Fault 
in  Form,  and  cured  by  general  Demurrer*         298 

13.  The  Want  of  an  Inducement  to  a  Traverle,  is 
aided  by  a  General  Demurrer,  235 

ja.  A4)  uniformal  Conclufion  of  a  Plea  or  Repli- 
cation is  aided  by  a  General  Demurrer,  321 


Anno  28  El.  ftccufaitfcS  20J. 
Anno  31  El.  Chap.  &ptnoiip» 


3 


Vide  <£>i;tionp. 


He  that  is  guilty  of  Simony  is  for  ever  incapable 
of  that   Benfice  for   which    he   contraftcd,    75, 

166 
To  Contraft  for  the  next  Prefentation,  while  the 
Incumbent  is  fick  and  like  to  die,  is  Simony,      165 
,  Though  the  Clerk  prefented  by  Simony  die,  yet 
the  King's  Turn  is  not  fatisfied,  165,166,  167 

,  If  the  Statute  had  only  made  the  Prefentee  void 
and  not  given  it  to  the  King,  it  would  have  return- 
ed to  the  Patron,  as  in  Cafe  of  Inftitution  by  Simo- 
ny .1.67 


Chap.  3*>j0damatiou£. 

1.  Made   at  the   molt   ufual  Door  of  the   Church 
though  Part  of  the  Land  He  in  another  Town  in 
the  fame   County,  is  fufficient,  though  the  Words 
of  the  Statute  be  Parilhes  or  Chapels,  133 

2.  The  Sheriff  muft  not  proclaim  the  Contents  of 
the  Writ,  but  muff  proclaim  that  he  hath  made 
fummons,  m^ 

Chap.  y.  3!nfi^ination£. 

1.  Information  upon  the  Statute  of  unlawful  Games, 
Apprentices,  ®>c,  muff  be  at  Quartcr-Selhons  or 
Aflifes,  &=c  xg4 

2.  Where  an  Offence  againft  the  Statutes  of  Appren- 
tices in  Middle/ex  may  not  be  prefented  in  the 
Courts  at  Weftmi?ijler,  1S4    "27 

3.  Recufancy  againft  the  Statute  of  23  El.  'is'nq 
fuch  Offence  for  which  the  Informer 'ought  to  be 
in  the  proper  County,  by  {his  Statute,  for  it  is  but 
a  l$on-feafance,  2cl 

Anno  3J  El.  Chap.  3Tnmate£. 

i>  Jgutre  whether  it  be  in  Force  or  no,  259 

Anno  41  EI.  Chap.  C&aritafclc  HCcjS?, 

1.  The  Words  limited  and  appointed,  will  enable  a 
Devife  to  a  College,  though  it  be  a  Corporation 
and  Mortmain,  j „  <j 

2.  The  Explanation  of  the  Provifo,  ibid. 

3.  It  helps  a  Devife  to  Feoffees  of  a  Houfe,  to  keep 
it  in  Reparations,  and  to  beftpw  the  reft  of  the 
Profits;  upon  Reparation  of  the  High-ways,  yet  the 
De-viie  is  void,  fcj 

4.  The  Devife  of  an  Infant,  Lunaticfe,  or  one  that  is, 
not  Owner,  is  not  aided,  /j;^' 

Anno  feptimo  Jacob!  Regis. 


Chap.  SPaufcrupttf. 

Vide  Stanftruptg. 

Anno  3  Jacobi  ca.  f.  ilccufaufg. 
73?  74»  I26>  127. 

Chap.  8.  &urette0  in  (grro?. 

1.  Extens  not  to  a  Writ  of  Error  brought  upon  a 
Judgment  given  for  the  Avowant  for  Rent  in  a 
Replevin,  i6j 

Anno  7.  Jac,   ca.   15. 

5flffl£nimnt  of  ©e&taf  to  the  fiing. 

1.  The  Baron  may  afiign  a  Debt  due  to  tf.e  Feme 
before  Coverture^  fl,. 


H 


T. 


T 


D 


ifcail.  Vide  'Hlbotojp. 

Evife  to  I.  S.  and  if  he  die  without  Iffue  of 

his  Body,    the   Remainder   paffes  an  Eftate 

fail,  .       .        .  *?,  3° 

2.  Devife  to  I.  S.  and  his  Heirs  Males,  is  an  Eitate 
Tail.  3a>  33 

3.  When    the   Eftate    Tail  fhall  be  faid  to  be  lpcnt, 

36,  and  when  not  33 

4.  Tenant  in  Tail,  and  his  Son  join  in  a  Grant  of 
the  next  Avoidance,  yet  it  is  void  againft  the  Son, 

45 

5.  If  the  Iffue  in  Tail  be  once  barred  in  a  Forme- 
don  by  Warranty  and  Aflets,  he  is  barred  for  ever, 
though  he  afterward  alien  the  Aflets,  4° 

6.  Feoffment  is  made  to  the  Ufe  of  A.  the  Baron, 
and  B.  the  Feme,  &°  diutius  viventis,  &  poft  dif- 
cejfum  A.  &  B.  tunc  ad  ufum  hand'  de  corpora  pradiB' 
A.  procreand.  fuper  corpus  pradiB'  B.  the  Eftate  Tail 
refts  only  in  A.  all  one  as  if  it  had  been  haredibus  A. 
de  corpora  fuo  fuper  corpus  &c.  _  $4 

7.  If  Lands  be  given  to  one  and  his  Heirs  viz.  the 
Heirs  of  his  Body,  it  is  an  Eftate  Tail,  173 

8.  Where  the  Iffue  in  Tail  is  not  compellable  in 
Chancery  to  perfect  the  defe&ivc  Affurance  of  his 
Anceftor,  *°3 

9.  What  Confufions  the  Statute  of  4  H.  7-  and  31  H.  8. 
have  made  upon  Eftate  Tails,  2 57 

10.  Where  an  Eftate  Tail  may  ceafe  for  a  Time, 
and  as  to  one  Perfon,  and  yet  rife  again,  and  be 
in  Force  at  another  Time,  and  to  another  Perfon, 

257,  259 

11.  Where  an  Eftate  Tail  may  be  in  it  felf  perfea, 
and  may  be  aliened,  yet  cannot  defcend  though 
there  belffuesofthe  Intail,  258 

12.  A  Feme  may  have  an  Eftate  Tail  as  a  Joyn- 
trefs,  Which  though  it  defcend,  yet  by  Reafon  of 
the  Statute  of  11  H.  7.  cannot  be  aliened  258 

15.  Where  a  pcrfeft  Eftate  Tail  may  neither  be 
aliened,  nor  defcend,  2 59 

14.  The  Statute  of  W.  2.  doth  not  make  an  Eftate 
in    Tail,  by  direft   Words,  but  by  a  Paraphrafe 

.  *93 

1 5.  If  the  Tenant  in  Tail  make  a  Feoffment,  there 
remains  in  him  ftill  a  Right  of  Entail,  which 
he  may  bar,  and   the    Tail    is  not  in  Abeyance, 

335.  33<J.  Ste 

€cnant  Bp  tfyt  Courteft'c. 

i.  Grants  his  Eftate  with  Warranty,  and  comes  in 
as  Vouchee,  yet  he  fhall  have  Aid  of  him  in  the 
ReverfiOiij  21 

f^cunnt  in  €cmnion. 

1.  Where  the  Entry  of  one  Tenant  in  Common  fhall 
ferve  his  Companion,  120 

2.  Tenant  in  Common  be  diffeifed  by  his  Fellow, 
but  by  an  a&ual  Ouftcr,  ibid. 

3.  Tenant  in  Common  cannot  bring  a  Trefpafs  a- 
lone  which  way  foever  he  intend,  120 

4.  No  Subjeft  can  be  Tenant  in  Common  with  the 
King  of  an  Advowfoh,  117 


iSTenfcet  anD  ftcfufal. 


CU»rmnn&. 
Sec-^ 
Cftrnt. 


Ccnute.  Vide  <£ftatr. 

i.  Tenant  by  Priority  and  Pofteriority  makes  a 
Feoffment  of  all  his  Lands  to  his  alone  Ufe,  the 
Tenure  by  Priority  remains  as  before,  27 

2.  He  that  holds  by  a  Tenure  to  repair,  for  the  old 
Pale,  need  not  repair  if  the  old  be  witheld,  but 
perhaps  it  is  a  Difcharge,  pro  hac  vice  42.  Qutre, 

3.  Where  the  firft  Office  found  upon  the  diem 
claufit,  and  the  fecond  upon  the  Melius  fliall  be 
joyned  together  to  make  that  a  Tenure  by 
Knights  Service,  which  would  elfe  be  a  Tenure  in 
Capite,  40 

4.  Tenure  de  Dbmfao  Rege^  ttt  de  uno  grojjo,  pro  vigejimum 
propter  unius  feodi  militis,  it  is  a  Temjre  by  Knights 
Service  in  Chief,  and  the  Words  ut  de  uno  grojfo,  are 
void,  90 

j.  All  Tenures  in  chief  are  in  grofst  $9 

Ceffattirnr.  Vide  ©ebife. 
€it|c0.  Vide  Sl^o&ug  ©ectmanfct. 

1  Are  not  due  for  the  yearly  Rent  or  Value  of  Hoii- 
fes,  1 1 

2.  When  once  difcharged  by  a  Modus  Decimandif 
Quare.,  if  they  revive  again  upon  Failer  of  the  Mo- 
dus, 40 

3.  Are  a&ually  difcharged  and  extincl:  by  a  Modus 
Decimandi,  and  are  turned  into  lay  Fee,  as  well  as 
the  9  Parts,  42 

4.  That  which  is  given  in  lieu  of  Tithes  is  turned 
into  fpiritual  Fee,  ibid. 

5.  if  the  Statute  of  Diflblution  of  Abbeys  had  not 
provided  for  the  Continuance  of  their  Priviledge, 
Qu<zre>  if  the  very  Tithe  in  Kind  had  revived,   44 

6.  Are  not  difcharged  in  Right,  (though  in  Payment) 
by  Unity  of  Poffeflion,  44,  297,  298 

7.  A  Cuftom  to  pay  the  Tithes  truly,  without  View  of 
the  Perfon  is  not  good,  for  no  Man  may  be  his 
own  Judge  or  Divider,  107 

8.  Cannot  be  difcharged  by  a  verbal  Agreement  for 
Money,  176 

9.  If  the  Parifliioners  pay  their  Tithes  to  the  Par- 
fon,  who  came  in  by  Syn^ony,  it  is  at  their  own 
Peril,  i<J8 

10.  The  Vicar  fows  the  Glebe,  &c.  and  dies  before 
Severance,  Ouare,  if  the  Executor  fliall  pay  Tithes, 

188 

11.  Tithe?  fliall  be  paid  of  Willows  growing  in  the 
Soil  of  a  Manor,  when  felled,  though  it  be  Waftc 
to  fell  them,  219 

12.  Tithes  fliall  hot  be  paid  of  Willows  within  a 
Country  where  they  are  ufed  as  Timber,  ibid. 

13.  An  Abbot  difcharged  of  Tithes,  quant  diu  in  ma- 
nibus  propriis,  makes  a  Gift  in  Tail,  the  Donee  and 
the  Iffue  fhall  pay  Tithes,  24S 

14.  So  though  the  Tenant  in  Tail  fuffers  a  Recovery- 
yet  he  fhall  pay  Tithes,  ibid. 

15.  But  if  the  Land  return  to  the  Abbot  it  is  difchar- 
ged again*  ibid. 

16.  Tithe  naturally  is  but  the  tenth  of  my  Revenue 
not  of  my  Labour  and  Induftry.  2  50 

17  Tithes  are  of  Common  Right,  and  where  due  to 
the  Church,  before  the  Council  of  Lateran,  though 
not  to  any  Spiritual  Perfon  in  certain.  296 

18  What  Perfons  are  capableof  a  Difcharge  of  Tithes, 
and  how  many  Kinds  of  Difcahgers  of  Tithes  there 

are.  i-96,  *97.  3°9 

19  He  who  is  wrongfully  collated  by  the  Bifhop  is 
fuch  an  Incumbent  as  may  fue  for  Thithes.        302 


€otun.  Vide  ©iHr» 
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•Crafccrfc  oKquc  pr. 

-i.  May  be  of  the  Place  afiigned  in  a  Replevin,         1 6 

a.  May    not    be  of  the  Tender   of  the  Modus,  but 

mull  be  of  the  Prefcription  it  felf  de  modo,  43 

3.  Pleas  as  are  idle,  and  are  pleaded  out  of  Time 
and  Order  are  not  traverfable,  71,  72,  104 

4.  When  a  Juftification  is  made  by  Force  of  a  Cu- 
llom  muft  be  particularly  traverfed,  and  not  the 
caufe  generally  by  de  injuria  fiP  abfque  tali  caiifa,    76 

5.  Where  a  Plea  that  is  confeffed  and  avoided  in 
the  Main  Part  be  likewife  traverfed,  80,  102,  103 
though  it  need  not,  102,  otherwife  where  it  is  con- 
fefled  a-nd  avoided  in  the  Whole,  163 

6.  Where  a  Traverfe  may  not  be  taken  upon  a 
Traverfe,  if  the  firft  Traverfe  were  not  material, 

Si,    104 

7.  Where  a  Traverfe  may  not  be  taken  upon  a  Tra- 
verfe Si,  ioi,  103,  104,  105.  Qu&re,  though  it  may 
be  taken  after  a  Traverfe,  104 

8.  Though  a  Traverfe  upon  a  Traverfe  be  naught, 
yet  Iffue  may  be  taken  upon  fecond  Traverfe,  if 
it  be  not  demurred  upos,  ibid. 

9.  Where  a  Traverfe  though  Surpluffage,  fhall  not 
make  the  Plea  vicious,  Bo,  81,  101,  102 

10.  If  the  Defendant  in  Trefpafs  plead  a  Releafe 
he  muft  Traverfe  all  Trefpafles  after,  if  a  Feoffment 
all  before,  if  a  Licence  all  before  and  after,       104 

11.  If  the  Tenant  plead  a  Jointure  made  to  the 
Demaftdant,  and  Acceptance  of  it,  the  Demandant 
may  plead  a  Rcfufal,  without  Traverfing  the  Ac- 
ceptance, for  it  was  not  material  for  the  Tenant 
to  plead  it,     .  ibid. 

12.  If  the  Defendant  in  Trefpafs  juftifie  for  the  Day 
in  the  Declaration,  yet  he  muft  Traverfe  all  Tref- 
pafles before  or  after  the  Day,  unto  tbe  Time  of 
the  Action  brought,  ,  104,  186 

13.  Where  the  Traverfe  muft  not  be  taken  precife- 
ly  and  ftriftly  to  the  Words  of  the  Plea,  but  muft 
be  allowed  a  larger  Scope  by  a  Modo  &  forma,  150 

14.  Where  the  Traverfe  muft  be  more  general  than 
the  Plea  to  reach  the  Subftance  of  the  Iflue,  ,  106 

15.  The  Confideratio'ns  executed  is  not  traverfable 
in  an  AJfumpfit,  106 

16.  Where  the  Traverfe  that  feems  to  contain  more 
than  the  Plea  is  yet  well  enough  rettrained  and 
applied  by  a  prediBus,  117 

17.  If  a  Devife  to  a  Man  and  his  Heirs,  and  if  he 
die  without  Iffue  that  it  mall  remain,  be  pleaded 
generally  as  a  Devife  in  Fee,  the  other  Side  may 
traverfe  the  Devife,  310 

18.  Where  a  Traverfe  without  an  Inducement  a- 
mounts  only  to  a  Negative  pregnant,  521 

19.  That  which  is  not  material  muft  fometime  be 
traverfed  as  the  Prefentation  of  J.  S.  alledged  in  a 
Quare  Impedit,  whereas  if  the  fame  Patron  prefent- 
ed,  it  is  not  material  whether  the  Clerk  were  na- 
med J.  S.  or  J.  V.  ibid. 

€refpafS. 

1.  The  Place  afligned  not  traverfable,  ,16 

2.  The  Form  of  a  new  Affignment,  ibid. 
2.  Is  an  Action   of  lefs  Certainty  then  a  Replevin, 

Ibid. 

4.  He  that  pays  a  Modus  Decimandi,  and  yet  through 
Ignorance  fets  forth  his  Tithes,  may  have  a  Tref- 
pafs againft  the  Parfon  for  taking  of  them,  42 

5.  Will  not  lie  againft  the  Sheriff  for  Executing  Pro- 
cefs,  though  it  were  erroneous,  48 

6.  May  be  barred  by  Pleading  of  a  former  Arbitra- 
ment, with  a  fevcral  Averment,  50 

7.  Where  the  two  Defendants  fever  in  their  Pleas 
and  the  Jury  find  for  one  Defendant  and  againft 
the  other,  the  Plaintiff  can  have  no  Judgment  a- 
gainft  either,  otherwife  it  is,  if  the  Plaintiff  had 
brought  feveral  Actions,  54 


8.  A  Releafe  to  one  Trefpaffor  difchargeth  all,         66 

9.  Though  the  Trefpafles  which  are  jointly  fued,  fe- 
ver in  Pleas  and  Iffues,  yet  the  one  Jury  fhall  s:fr 
fefs  Damages  for  all,  ;£«f„ 

10.  What  Trefpaffor  which  is  no  Party  to  the  Iffue, 
likewife  have  an  Attaint  for  the  Damages,  &c.     66 

11.  There  can  be  but  one  Satisfaction  ta'ken  againft 
all  the  Trefpaffors,  but  the  Plaintiff  hath  Election 
of  the  belt  Damages,  ;  ibid. 

12.  Where  the  two  Defendants  lever  in  their  Pleas, 
and  the  Plaintiff  hath  a  Verdift  and  Judgment  a- 
gainft  one,  though  he  enter  a  Nolle  Profequi  againft 
the  other,  yet  this  is  no  Difchargeof  his  Compani- 
on, otherwife  it  is,  if  there  had  been  a  Non-fuit  or 
a  N/le  profequi  againft  one  before  Judgment,     70, 

13-  II  Judgment  be  given  againft  one  Treflpaffor, 
and  a  Nolle  Profequi  entred  againft  the  other,  both 
cannot  join  in  a  Writ  of  Error,  70 

14.  Where  a  Recovery  in  an  Aftion  of  Trefpafs  at 
the  Common  Law  is  a  good  Bar  in  a  Trefpafs  upon 
the  Statute,  &c.  r         r-, 

15.  Will  lie  againft  a  Unatick  for  hurting  a  Man, 

16.  If  a  Trefpafs  be  brought  for  Breaking  his  Clofe 
at  one  Day,  the  Plaintiff  may  niaintain  his  Aftion 
by  any  one  of  100  trefpafles  before  the  Action 
brought,   104,  See  Tra-berfe, 

17.  The  three  feveral  Degrees  to  avoid  the  Charge 
of  a  Trefpafs,  I34)  in  fne 

18.  If  two  Matters  of  Defence  playing  their  Priie 
hurt  one  another,  a  Trefpafs  lies,  Quare,  1 2.4 

10,  If  one  trained  Soldier  hurt  another  in  Skirmifh- 
™g>  a  Trefpafs  lies,  ibid, 

20.  Ii  a  Man  bring  an  A3ion  of  Trefpafs  againft  A. 
quod  ipfe  fimul  cum  B.  &  C.  did  the  Trefpafs,  and 
doth  not  fue  them  all,  the  Writ  ihall  abate,     164, 

21.  In  a  Trefpafs  againft  A.  who  pleads  that  he  and 
B.  did  the  Trefpafs,  and  the  Plaintiff  releafed  to 
B.  though  the  Plaintiff  traverfe  the  Releafe,  yet 
the  Action  fhall  not  abate,  u,;jm 

22.  When  the  Action  may  be  Trefpafs  vi  &  armis,  or 
upon  the  Cafe,  or  General  and  applied  to  either, 

180 

23.  Trefpafs  w  &  armis  will  lie  for  taking  away 
quendam  canem  venatkum,  jg? 

Crobcr  anG  Contsecffon, 

1.  The  Form  of  Pleading  in  it,  187 

2.  A  Trefpafs  and  Detainer  makes   no    Converfion 

ibid. 

3.  An  unreafonable  Detainer  doth  not  make  a  Con- 
verfion, though  it  ferve  to  prove  one,  187 

€rtaU    Vide  $ifnc 

1.  Where  a  Mif-trial,  though  by  Confent  of  Parties 
is  not  aided,  c 

2.  Where  the  Trial  of  the  Cuftoms  of  London^  fhall 
be  by  Common  Jury,  and  not  by  Certificate,  8y, 

86,  87 

3.  Where  in  a  Caufe  of  Publick  Concernment  to  a. 
Town  or  City,  the  Court  may  for  avoiding  Multi- 
plicity of  Suits,  direct  a  Trial  to  be  had  in  one 
Man's  Cafe  for  all,  94 

4.  Where  the  Right  and  Title  to  Corn  growing,  came 
to  be  tried  in  an  Action  of  Debt  upon  an  Obliga- 
tion, i3z 

5.  The  Trial  of  Baftardy  in  an  Action  for  Slan- 
der, fhall  be  per  pais,  and  not  by  the  Ordinary,  179 

6.  Where,  and  in  what  Cafe  a  Matter  of  Record 
being  mixt  with,  a  Matter  of  Fail,  fhall  be  tried 
per  pais,  and  not  by  Record,  244 

7.  The  Trail  of  full  Age  in  an  atatate  probanda,  mull 
be  by  Jurors  of  42  Years  old  at  leaft,  325 
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Cprnnnp. 

i.  What  are  the  feveral  Parts  of  it, 


iyo 


2.  How  all  Things  which  make  up  a  compleat   Ty- 
ranny, may  be  faid  to  concur  in  the  Papacy,   ibid. 
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V„ 

Variance. 

.  Between  the  Obligation,  and  the  Writ  and  Decla- 
ration, when  it  hurts  when  not,      18,  19,  20,  116 

,.  Between  the  Original  Writ  of  Wafte,  and  the  De- 
claration is  incurable  and  abates  the  Writ,         38 

.  If  the  Declaration  be  upon  a  Bond  made  ultimo  Au- 
gufi,  and  upon  Oyer  it  appears  to  be  dated  19  Au- 
guft,  this  is  not  Variance  from  the  Count  to  Arreft 
Judgment  after  Verdift,  .  fW 

..  Where  the  Return  of  the  Inquiiition  fhall  be 
faid  to  vary  from  the  Writ  to  the  Efcheator,  and 
where  not,  253 

Where  a  Variance  between  the  Leafe  and  the  In- 
formation for  Forgery  of  it  mall  vitiate  the  Whole 
Information,  a7z 

$>miu  facial 
Vide  HmcnDincntt 
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1.  Where  a  Verdift  in  one  Aftion,  fhall  be  a  C»n- 
viftion  of  Collufion  in  another  Aftion,  23 

2.  Where  a  Verdi  ft  in  the  disjunftive  will  be  well 
enough,  the  Point  in  Iffue  being  fufficiently  found, 

49 

3.  Where  the  jury  begin  with  a  direft  Verdift,  and 
conclude  with  a  fpecial  Matter  ;  or  with  the  fpe- 
cial  Matter,  and  conclude  with  a  direft  Verdift,  in 
both  thefe  Cafes  the  fpecial  Matter  makes  the  Ver- 
dift, 53. 

4.  Where  Verdift  fhall  be  fufficient  for  the  Plain lift 
or  Defendant,  though  it  do  not  find  the  Iffue  lite- 
rally, if  it  find  the  Subftance,  53,  54,  55,  73 

5.  Where  a  Verdift  that  finds  a  Thing  meerly  out 
of  the  Iffue  is  utterly  void,  44,  53 

6.  Where  a  Verdift  that  is  unformal,  fhall  be  recei- 
ved and  wrought  into  Form  by  the  Court,  54 

7.  Where  a  Verdift,  for  one  ihall  benefit  another, 

,     r  54 

8.  Where  Verdift  that  varies  from  the  Word  of  the 

Iffue  fhall  be  good  enough,  but  where  it  wholly  de- 
parts from  it,  54)   55 

9.  Where  a  Verdift  ihall  be  taken  according  to  In- 
tent, 16,  55,  98,  312 

10.  If  the  Plaintiff  take  Iffue  upon  the  Acceptance 
of  a  new  Bond  in  Satisfaftion  of  another,  which  is 
no  Bar,  and  Verdift  be  againft  him,  Qu&re,  whether 
the  Plaintiff  may  yet  have  Judgment,  69 

11.  Where  the  Verdift  that  doth  not  find  the  Iffue 
modo  &  forma,  as  it  is  joined  is  good  enough,  yet 
it  muft  not  wholly  depart  from  the  Form,  73 

12.  What  Defefts  are  holpen  after  a  Verdift,  fee  the 
Statutes  of  Jeofails,  and  Jeofails, 

43.  The  Verdift  in  a  Ravifhment  of  Ward  may  be 
"Conditional,  99 


I 


14.  The  Verdift  may  find  the  Ward  married  with- 
out faying  by  whom,  99,  100 

15.  Where  the  Jury  may  in  their  Verdift  find  a 
Bond  of  Sepuagint'  and  quinqttagint'  lib.  to  be  for 
7  50  /.  though  they  do  not  find  that  to  be  the  Inten- 
tion of  the  Parties,  and  though  it  were  not  fo  al- 
ledged  in  pleading.  116 

16.  Where  the  Verdift  that  finds  the  Iffue  which 
feems  to  be  againft  Law  and  Senfe,  is  not  good, 
112,  113,  and  where  it  is  good,  117 

1 7.  Where  a  Verdift  upon  an  Iffue  larger  than  was 
needful,  is  good  enough,  119 

18.  What  Caution  is  beft  to  be  ufed  in  finding  a  Ver- 
dift where  the  Doubt  is  likely  to  arife  upon  Mif- 
r.ofmer  of  the  Corporation,  1 2  5 

19.  In  an  Aftion  for  Debt  for  no/,  upon  the  Statute 
of  21  H.  S.  for  taking  of  Farms,  the  Iffue  was  non 
debet,  and  Jury  faid  debet  30/.  without  fhewing  for 
which  Farm  or  which  Month,  yet  held  good,     318 

20.  Where  the  Jury  may  in  their  Verdift  find  a  local 
Thing  in  another  County,  and  where  not,  170 

21.  The  different  Effefts  of  a  General  and  fpecial 
Verdift,  191 

22.  When  the  Verdift  finds  the  Faft,  but  concludes 
upon  it  contrary  to  Law,  the  Court  fhall  rejeft  the 
Conclufion,  222 

23.  A  Jury  may  find  Matter  of  Record,  notwith- 
ftanding  our  old  Books,  227 

24.  A  fpecial  Verdift  may  be  found  upon  a  fpecial 
Iffue,  notwithftanding  our  old  Books,  203,  227 

25.  The  Difference  between  a  Verdift  and  a  Plea,  242 

26.  If  the  Jury  find  a  Bargain  and  Sale  or  a  Fine, 
and  do  not  Mention  Inrolment  or  Proclamation,  it 
fhall  not  be  intended,  and  why,  262 

27.  What  fhall  be  a  fufficient  Verdift  to  find  a  com- 
mon Recovery  and  what,  262,  263 

28.  Where  a  Verdift  concludes  fpecially  upon  one 
Point,  the  Court  fhall  doubt  of  no  more  than  the 
Jury  Doubts,  feats,  where  it  concludes  in  the  gene- 
ral, 262,  263 

29.  Where  a  Verdift  may  be  taken  by  a  reafonable 
Intendment,  and  where  not,  262,  263 

miu. 

1.  If  the  Ville  of  B.  be  named  firft,  and  afterwards 
the  Parifh  of  D- with  a  pradiBus,  the  Parifh  and  the 
Ville  fhall  be  by  Intendment  all  one,  and  eoex- 
tenfive,  6 

M\hna$e  anD  &illeii!0. 

1.  Came  ex  jure  gentium,  by  Reafon  of  Captivity,    99 

2.  The  Confeflion  in  Court  of  Record  is  not  a  Crea- 
tion, but  a  Declaration  of  a  rightful  Villenage  be- 
fore, ibid* 

3.  The  Confeflion  in  Court  of  Record  binds  nofthe 
Iffues  born  before,  they  may  falfify,  ibid. 

4.  Why  Villeins  of  old  were  called  fervi,  ibid. 

=©rfne. 

1.  From  a  Wrong  Place,  though  by  Confent  is  Error 

J> 

2.  When  de  vicineio  de  D.  is  as  good  as  de  vicineto  paro- 

chia  de  D.  6.  bis. 

3.  May  be  from  a  Caftle,  37 

4.  Ought  to  come  from  the  Place  where  the  particu- 
lar Iffue  did  arife,  37 

5.  Where  feveral  Iffues  may  be  tryed  by  one  Venire 
facias,  from  the  Several  Places  where  the  Iffues  a- 
rife,  and  where  the  Ven.  may  be  feveral,         37,  64 

6.  Awarded  from  one  Town  inter  alia,  from  whence 
no  Iffue  did  arife,  is  not  good,  37 

7.  Cannot  be  good  for  Part  and  void  in  Part,         ibid. 

8.  When  the  Court  ought  to  difallow  it,  ex  officio,  ibid. 

9.  The 


V 


good   enough 
66 


9;  The  Plaintiff  prays  Procefs  to  the  Coroners,  and 
the  Entry  is  &  ei  con-editur,  yet  the  Venire  facias  was 
awarded  to  the  Sheriff.  Quxre,  whether  this  Grant 
in  Favour  of  the  Plaintiff  may  not  It  ill  be  forborn, 
and  Ou&re-,  whether  it  be  not  remitted  by  the  Sta- 
tute, 64 

10.  Venire  fac.  ad  triandum   exit  Mm-,    is 
where  the  feveral  Iffues  are  joyned, 

11.  Venire  fac.  returned  by  three  Coroners,  where 
there  is  four,  is  holpen  by  the  Statute  of  not  lb  of 
a  Return  by  one  Sheriff  in  London,  jo 

is.  TheVifne  muft  neither  be  too  large,  nor  tooftrait, 

13.  The  Want  of  afiigning  the  Place  from  whence 
the  Vifne  mould  come,  will  not  hurt,  whereby  the 
faffis  confeifed  82,  otherwife  where  it  is  not  confef- 
i'ed,  89 

14.  The  Ven.  muft  be  de  Colore  Count,  for  Trial  of 
Titles,  as  Knight  or  not  Knight  or  fuch  like  iffues 
as  are  at  large,  88 

lj.  A  new  Ven.  fac.  mall  be  awarded,  when  the  Ha- 
beas Corpus  is  returned  allium-  breve,  13° 

16.  If  no  Place  be  alledged  for  the  Fa£t  in  Iffue, 
there  the  Taking  of  the  Vifne  from  the  Place  of  the 
Acfion,  mall  be  prefumed  right  becaufe  the  con- 
trary appears  not,  /ecus,  if  the  Fa&  had  been  laid 
in  another  Place,  187,  iSS 

17.  Where  the  Promife  is  laid  in  one  Place,  and  the 
Breach  in  another,  the  Vifne  muft  be  according  to 
the  Event  of  the  Iffue,  whether  it  be  taken  upon 
the  Promife  of  the  Breach,  1 88 

15.  Where  the  Iffue  for  trying  the  Prefcription  for 
a  Way  is  from  all  the  Places  mentioned  in  the 
Record,  it  lhall  not  be  made  void  by  a  Foreign 
Surpfife,  189.  l9° 

19.  If  the  Iffue  be  Nul  tie!  Ville,  the  Ven.  muft  be  de 
Corpore  Comitatus,  _  149 

20.  If  the  Iffue  be  non  habetur  tal.  Ecclefiam  de  V.  the 
Ven.  muft  be  de  vicineto  deV.  249,  i^o 

ai..  If  the  Iffue  be  Nul  tie!  Cuftom  for  the  Wild  of 
Kent,  the  Ven.  muft  be  de  corpore,  &>c.  166 

22.  If  the  Iffue  be  not  Parcel  of  the  Manor  of  D. 
the  Vifne  muft  be  from  the  Manor,   not  from  D. 

284,  285 

23.  If  the  Iffue  be  bors  de  S.  fee,  the  Ven.  may  be  D. 
the  Place  of  the  Taking,  and  not  from  the  ManoV 
for  after  a  Verdifl:  the  Court  regards  not  the  Pofli- 
bility  that  the  Manor  may  be  larger  than  the 
Town,  ,   3°5>  326 

24.  In  an  Aftion  upon  the  Cafe  for  Plowing  a  Way 
in  D.  leading  from  D.  to  S.  if  the  Iffue  be  not  guil- 
ty, the  Ven.  from  D.  is  good  enough,  but  if  Iffue 
be  upon  the  Prefcription,  the  Ven.  muft  be  from  D. 
and  S.  2°5>  5-6 

UnDcr^crif?. 

i.  Is  but  the  Sheriff's  Deputy  13*  may  be  made  at 

Will,  13 

2.  Muft  of  Neceffity  be  removable,'  though  made 
irrecoverable,  ibid. 

3.  His  Oath  13.  hath  been  long  in  Ufe,  ibid. 

4.  Hath  Power  to  do  all  that  the  Sheriff  can  tranf- 
fer,  ibid. 

5.  Cannot  be  reftrained  in  any  Part  of  his  Power 
by   the  Sheriff,  nor  reftrain  himfelf  by  Covenants, 

ibid. 

Union. 


Czi  H.  8 


pluraUcic£. 


1.  Where  two  Parochial  Churches  be  united,   yet  the 
Reparations  mall  be  feveral  as  before,  67 

4 


1.  May  be  by  him  who  comes  in  as  Vouchee,  2,1 

I.  If  Tenant  by  Courtdie  come  in  as  Vouchee,  he- 
may  have  Aid  of  him  in  the  Reversion,  Wid. 

3.  Where  it  may  be  upon  a  Releafe  with  Warranty  ^ 

ibid. 

4.  So  of  a  Coparcenor  who  come*  in  as  Vouchee 
after, Feoffment  with  Warranty,  ibid. 

5.  Upon  a  Releafe  with  Warranty,  if  Counter- 
pleaded by  the   Demand,  the  Aid  of  it  is  loft,     22 

6.  The  Difference  between  a  Voucher  and  a  War- 
rantia  CharU^  brought  upon  a  Warranty  of  Land 
difcharged  of  Rent,  ibid. 

7.  In  a  Writ  of  Entry  in  the  Per,  how  far  admitted, 

ibid. 

8.  A  Judgment  upon  it  binds  the  Land  only  from  the 
Time  of  the  Voucher,  23 

9.  Where  it  may  be  of  the  Heir  of  the  Part  of  the 
Mother,  notwithftanding  there-  be  an  Heir  of  the 
Part  of  the  Father,  and  where  not,  25 

10.  Where  it  may  be  of  the  very  Heir  alone,  or  of 
the  other  Heirs  alfo  for  Poffeffions,  as  of  the  Sifter, 
Heir  by  pejfejjlo  fratris,  or  the  younger  Brother  iri 
Borough-Englim,  or  the  Reft  of  the  Brothers  in 
Gavelkind,     ,  zn^  «x 

II.  Where  it  may  not  be  by  fpecial  Heirs  alone,  ex- 
cept they  come  in  as  Vouchees  for  Poffeffion  with 
the  very  Heir,  2^ 

12.  Cannot  be  by  one  Parcenor  alone,  after  Aid  pray- 
ed of  his  Fellow,   if  his  Fellow  make  Default,      26 

13.  When  the  Vouchee  would  avoid  the  Warranty 
by  Change  of  the  State,  he  muft  fhew  how  the 
Eftate  is  changed,  Hid. 

14.  When  the  .Vouchee  enters  generally  into  War- 
ranty, he  lhall  warrant  no  Eftate  but  that  which  the 
Tenant  hath,  unlefs  in  fpecial  Cafes,  ibid. 

1 5.  If  the  Vouchee  enter  with  a  Protellation,  how  it 
fhall  help  him,  ibid. 

16.  May  be  after  the  Privity  deftroyed  by  them  who 
are  by  Reprefentation  in  of  their  firft  Eftate,    25, 

26 

17.  Cannot  be  by  him  that  hath  fuffcred  a  Common 
Recovery  to  the  Vie  of  himfelf  and  his  Heirs,    27 

18.  When  it  may  be  by  a  Stranger  to  whofe  Ufe  a 
Common  Recovery  hath  been  fuffered,  ibid. 

19.  Cannot  be  the  lecond  Time  afEer  Recompence 
in  Fee  once  had,  27 

20.  Otherwife  it  is,  if  Recompence  be  only  for  Life, 

28 

21.  If  one  only,  Where  a  Man  hath  feveral  War- 
ranties, is  a  Rrenouncing  of  the  other  Warranty, 

27,  28,  29 

22.  May  be  by  the  Husband  only  upon  a  Releafe 
with  Warranty  to   him  and  his  Wife,  if  the  Wife 

.  had  nothing,  27 

23.  He  that  is  Heir  to  feveral  Warranties,  muft  be 
vouched  only  as  Heir  to  one,  29 

24.  In  fome  Refpefts  it  is  a  Plea  in  Bar  and  in  other 
Refpctts  it  is  a  kind  of  Suit,  ibid. 

25.  If  the  Warrantors  advife  feveral  Pleas  in  an 
A£Hon  where  they  cannot  be  vouched,  Recom- 
pence can  only  be  had  againft  him  whofe  Plea  Was 
followed,  ibid. 

26.  If  the  Grantee  of  an  Advowfbn  with  Warranty 
vouch  and  lofc,  he  fhall  have  a  Recompence  in 
Land,  43 

27.  After  the  Vouchee  hath  entfed  into  Warranty 
the  Tenanl:  is  out  of  Courts,  47,  163 

2S.  An  Infant  in  Ventre  fa  mere,  may  be  vouched,  222, 

33> 

iDoiU,  ©oi&abfc. 

1.  If  an  Infant  deliver  Money  with  his  own  Hands, 
it  is  but  voidable  by  an  AdHon  of  Account,  77 

2.  Where  the  fume  Thing  may  be  good  at  one  Time 
and  void  at  another,  i<5j 

3 ,  V,  hgro 


w 


3.  Where  the  fame  Thing  may  be  void  to  one  Pur- 
pofe  and  good  at  another,  ibid. 

4.  Where  the  fame  Thing  may  be  void  to  one  Per- 
fon,   and  not  void  as  to  another,  166,  336 

5.  Where  the  fame  Thing  may  be  void,  or  not  void, 
at  the  Election  of  him  whom  it  concerns,  166 

6.  Where  a  Thing  may  be  void,  and  yet  not  to  be 
avoided  in  every  manner;  166 

Ufe. 

1.  Is  the  fame  in  Eftate  and  Quality  with  the  Land, 

2.  Limited  without  Consideration,  is  void,  and  re- 
turns again,  'bid. 

3.  Limited  to  him  that  Was  Owner  of  the  Land  be- 
fore, doth  not  change  his  Eftate,  See  Eftate. 

4.  When  it  fhall  go  to  the  Heir  of  the  Part  of  the 
Mother,  or  in  Borough-Englilh,  according  to  the 
Land,  and  when  it  fhall  go  to  the  Heir  at  Com- 
mon Law,  _     51 

5.  A.  Covenants  to  ftand  feifed,  Qpc.  the  Remainder 
to  the  Right  Heirs  of  B.  Qu&re  whether  this  Ufe  in 
Abeyance  fhall  fo  far  transfer  the  Remainder  in 
Abeyance,  that  there  be  not  a  Reverfion  left  in 
the  Covenantor,  till  the  Remainder  fall,  74 

6.  Refervation  of  a  general  Power  to  limit  Ufes  to 
any  Body  is  void,  and  though  by  Virtue  of  that, 
Power  and  Ufe  be  limited  to  a  Daughter,  the  Cale 
is  not  bettered  by  the  Event,  1  51 

7.  A  Covenant  that  the  Heir  mall  ftand  feifed  is  void, 

313 

8.  Ceftuy  que  ufe,  and  his  Heirs  may  make  a  Feoff- 
ment to  three  Perfons,  of  which  two  had  Notice  of 
the  former  Ufes,  the  new  Feoffees  are  feifed  to  new 
Ufes,  349.  but  the  two  are  bound  to  make  Recom- 
pence  for  the  Wrongful  Change  of  the  old  Ufe, 
which  Recompcnce  may  go  out  of  the  Eftate  of 
Ceftuy  que  ufe,  but  for  the  third  Part  there  is  no 
Remedy  at  all,  349,  350 


w. 

Wagex  of  Sato. 

1.  TF  Debt  be  brought  againft  three,  though  two 
J_  pleaded  ad  patriam,    yet   the  other  may  wage 

his  Law,  adjudged.  244,  245 

tEmnrbsf  Court. 

t.  The  Courfe  of  the  Court  upon  Offices  found,  38 
Vide  Office. 

2.  A  Decree  contrary  to  the  Courfe  of  the  Exche- 
quer drawn  up  there  without  Prejudice  to  the  Ufe 
of  the  'Exchequer,  46 

3.  The  Auditors  can  award  no  Proceis  to  anfwer  any 
Chtirge,  but  upon  a  Record,  as  an  Office  or  the 
like,  pi 

4.  An  Office  in  one  Shire  found  of  all  the  Lands, 
fome  lying  in  other  Shires,  is  allowed  by  the  Courfe 
of  the  Court  to  ground  a  Charge  or  Procefs  upon, 
to  avoid  the  Subject's  Charge  of  many  Offices,  ibid. 

5.  When  an  Office  hath  found  the  Defcent  of  the 
Remainder,  the  Feodaries  Certificate  of  the  Death 
of  Tenant  for  Life  is  allowed  as  good  as  a  new  Of- 
fice by  the  Courfe  of  the  Court,  ibid. 

IBaroffiiy.  See  Acceptance 

1.  The  Keir  within  Age  knighted  after  the  Death  of 
his  Father,  may  fue  Livery  prefently,  46,  91,  Sed  ^ 

2.  The  Heir  being  knighted,  is  made  as  to  all  Cafes' 
of  Wardfhip  of  full  Age,  91 

3.  The  Heir  though  knighted,  muft  anfwer  the  Value 
of  his  Marriage  becaufe  veiled,  46  91, 

4.  When  the  Tenant  dies,  his  Heir  within  Age,  the 
Lord  is  prefently  in  Foffeffion  of  the  Body  without 
Seifure,  4  58 


5.  The  Heir  of  the  Bargainee  who  dies  before  Inroi- 
ment,  fhall  be  in  Ward,  136,  222 

JBarrantia  CJjarte. 

1.  Is  either  provisional,  or  remedial,  21,  217 

2.  Where  it  is  provisional  quia  timet  Damages  are  not 
recoverable,  yet  he  fhall  declare  ad  damnum      23 

3.  What  Points  are  requisite  to  be  obferved  in  the 
Count,.  .  1 

4.  It  muft  be  brought  by  the  Tenant  in  Demand  of 
the  Land,  21 

y.  And  in  fome  Cafes  it  may  be  brought  by  the  Vou- 
chee, ibid. 

6.  Is  fupplementary  in  Statute  of  Voucher,  21,  22 
W.  1.  ca.  ,    40 

7.  May  be  brought  by  the  Defendant  over,  hanging 
the  Writ  againft  him,  it 

8.  When  it  may  be  brought  upon  a  Releafe  with 
Warranty,  21,  22 

9.  Will  not  lie  upon  a  Deed  that  paffes  nothing,      ai 

10.  When  it  may  be  brought  before  any  Plea  plead- 
ed, and  when  after  Judgment,  and  before  Execu*- 
tion,  ibid. 

11.  The  Count  need  not  be  lb  fpecial,  as  the  de- 
raigning  a  Warranty  in  Cafe  of  Voucher,  ibid. 

12.  Will  lie  in  all  Aftions  real,  either  before,  or 
hanging  thole  A&ions,  though  a  Voucher  or  Rebut- 
ter lie  in  thofe  Aftions,  ibid. 

1 3.  A  Judgment  in  it  binds  the  Land  from  the  Tefte 
of  the  Writ,  ibid. 

14.  When  Execution  may  be  fued  but  once,  and 
when  oftner,  27,  2$ 

15.  Execution  cannot  be  fucd  till  Lofs  firft  fuftained, 

22,  25 

1 6.  Execution  may  be  fued  if  a  Stranger  enter,  though 
he  bring  no  Aftion,  26 

17.  When  it  may  be  brought  after  Voucher,  25 

18.  It  is  beft  for  the  Defendant  who  is  required  toad- 
minifter  a  Plea,  to  make  Entry  of  the  Plea  ten- 
dred  upon  Record,  23,  Qu&re 

19.  Surpluflage  in  the  Count  hurts  not,  23 

20.  Will  He  where  Land  and  Damages,  or  Land  on- 
ly have  been  recovered,  ibid. 

21.  Not  where  Damages  only  have  been  recovered, 

ibid. 

22.  If  it  be  brought  by  the  Diffeifor,  and  the  Dif- 
feifee  enter,  and  the  Diffeifor  re-enter,  yet  he  lhall 
recover,  16.  otherwife  ir  is  if  the  Entry  and  Re- 
entry had  been  before  the  Writ  brought,        ibid. 

23.  If  it  be  brought  in  Time  will  fecure  a  Man  a- 
gainft  the  Danger  of  an  HjeBione  firma,  26,  27 

24.  Where  it  may  be  brought  againft  him  who  hath 
been  vouched  before,  and  where  not,  27,  28 

25.  Where  feveral  Writs  may  be  brought,  and  feve- 
ral  Judgments  had,  and  feveral  full  Satisfactions 
for  one  Lofs,  29 

26.  If  the  general  Iffue  be  pleaded,  the  Plaintiff  may- 
have  Judgment  prefently,  but  if  he  join  Iffue,  upon 
it,  he  may  be  totally  barred,  199 

27.  A  Collateral  Warranty  binds  not  the  King  with- 
out true  and  aftual  Affets,  330. 

Wattantp. 

1.  Is  to  fecure  againft  all  Eviction  by  any  Titles  ei- 
ther by  Entry  or  Action,  26 

2.  Is  not  to  fecure  againft  tortious  Entails,  3  J 

3.  Nor  a  Warranty  in  Law  upon  an  Exchange,       41 

4.  It  is  both  a  Covenant  real,  and  perfonal  to  feve- 
ral Ends  and  Refpetts,  ;8,  34 

5.  May  be  extinguifhed  by  a  Re-feoffment  to  the 
Warrantor,  47 

6.  Though  feeming  entire,  may  by  Conftruction  of 
Law  be  divided,  24 

7.  Is  a  Servitude  upon  him,  and  his  Eftate  who 
warrants,  25 

8.  Muft  be  taken  ftriftly,  ibid. 

9.  How  the  Charge  of  a  Warranty  upon  the  Heir 
differs  from  a  Charge  by  Obligation,  ibid. 

10.  An 


ig.  Annexed  to  a  Seigniory  is  loft  by  Efcheat  of  the 
Land,  2  5 

11.  Made  by  two  Joynt-tenants,  is  loft  by  Partition 
at  Common  Law,  ibid. 

12.  Made  by  two  Joyntenants,  and  their  Affigns,  ex- 
tends only  to  a  joint  Afiignment,  ibid. 

13.  Where  the  Entry  into  Warranty  is  general,  what 
the  Confequence  of  it  may  be,  2<5 

14.  He  that  is  in  by  Recovery  in  the  Pofl,  can  take 
ho  Advantage  of  it,  nor  he  that  is  in  the  Per,  u'nlefs 
it  be  in  the  Per,  by  him  to  whom  the  Warranty 
was  made,  27 

15.  But  if  the  Feoffee  with  Warranty  fuffer  a  Com- 
mon Recovery  to  the  Ufe  of  himfelf  and  his  Heirs, 
he  may  vouch  ftill,  for  'tis  his  old  Eftate,  ibid. 

16.  To  a  Man,  his  Heirs  and  Affigns,  extends  to  a 
Stranger  to  whole  Ufe  the  Feoffor  fuffered  a  Reco- 
very, ibid. 

17.  May  to  feveral  rcfpefts  receive  feveral  Satisfac- 
tions, by  Parcels,  but  not  totally,  28 

18.  Annexed  to  the  Grant  of  an  Advowfon  will  en- 
title the  Grantor  to  a   Recompence  in  Land  if  it 


be  recovered  againft  him, 


45 


19.  A  Warranty  granted  againft  the  Heirs  firft,  o- 
mitting  the  Anceftor  is  void,  130 

so.  When  a  Warranty  for  Life  is  annexed  to  a  Fee- 
fimple,  yet  the  Recovery  in  Value  is  of  an  Inheri- 
tance, for  it  is  a  Warranty  of  a  Fee,  though  not  in 
Fee,  156 

21.  How  a  Warranty  may  be  faid  to  attend  and  wait 
upon  the  Grant,  276,  277 

22.  The  Tenant  mnft  plead  Dilatories,  rather  than 
put  a  third  Peribn  to  his  Warranty,  which  is  in- 
tended in  Law  ultitmtm  refugiam,  28 1 

©Hlaftr. 
Vide  $:  at)  ibition  of  31f?n{Ie. 

1.  Brought  by  Bardn  and  Feme,  the  Writ  muft  con- 
clude to  the  Feme  only,  I 

2.  Where  the  Writ  may  vary  from  the  Regifter,  and 
yet  be  good,  51 

3.  If  Timber  be  felled  upon  the  Glebe,  pending  the 
Qume  bnpedi't,  a  Prohibition  of  Wafte  is  grantable 
upon  Snrmifc  of  the  Plaintiff,  36 

4.  Will  not  lie  againft  the  Leflee  for  Houfcs  de- 
ftroyed  with  Temped,  40 

5.  The  Feme  cannot  be  received  in  Wafte  after  a 
Verdift  given  againft  her  and  her  Husband,         1 7  7 

6.  If  Wafte  be  brought  ih  Dorfetjhire,  and  Iffue  be 
upon  a  Surrender  in  Middlefex,  Qujf.re,  how  the 
Writ  of  Seifin  fhall  be  awarded,  which  muft  bnper 
•vifum  yuratorum.  .  '■  270 

7.  Leflee  of  a  Houfe,  with  a  Claufe,  ijihd  pojftt  Com- 
modum  fuum  inde  facere  meliore  modo,  &c.  cannot  pull 
it  down,  159 

8.  A  Writ  of  Wafte  defective  in  Subftance,  allowed 
by  Reafon  of  Precedents,  84 

9.  To  fell  Willows  growing  in  the  Soil  of  a  Manor 
is  Wafte,  219 

io.  If  the  Leflfce  do  any  Aft  by  which  the  Nature  of 
the  Thing  demifed  is  charged,  it  is  Wafte,  [ecus,  if 
he   only  better  a  Thing  in  the  fame  Kind,      234 

11.  To  plow  Meadow,  to  turn  Wood  into  Pafture,  to 
dry  up  a  Pifcary,  to  fuffer  a  Surrounder,  or  to  de- 
cay the  Pale  of  a  Park  is  Wafte,  234. 

12.  To  dig  a  Meadow,  or  to  drain  a  Sewer,  is  no 
Wafte,  234 

13.  To  build  a  new  Houfe  is  no  Wafte,  but  to  take 
Timber  either  for  the  Building,  or  Repairs  of  it,  is 
Wafte,  ■  ibid. 

14.  If  the  LcfTee  build  a  New  Houfe,  and  keep  it 
not  in  Repair,  it  is  Wafte,  and  the  Writ  muft  be 
in  domihus  dimijfs,  234 


15.  If  the  Leffee  of  a  Manor  open  a  Mine,  it  is 
Wafte,  '  ibid, 

16.  If  the  Leflee  of  Mines  by  fpecial  Name  open  a 
new  Mine,,  it  is  no  Wafte,  but  to  take  Timber  for 
the  Maintenance  or  Ufe  of  it,  is  a  Wafte,         ibid. 

17.  If  the  Mine  be  open  at  the  Time  of  a  Leafei 
and  both  the  Leffor  and  a  fonder  Leflee  have  ufed 
50  take, Timber  for  thofe  Purpofes,  £We,  if  it  be 
not  Wafte,  in  the  lecond  Leflee  to  take  Timber,  235 

18.  If  the  Leffor  build  a  Houfe  after  the  Leafe,  and 
the  Leffee  keep  it  not  in  Repair,  it  is  ho  Wafte,  234 

3Baitoer. 

1.  Every  Ecclefiaftical  Court  rrinft  remit  to  the  nexts 
and  cannot  waive  it  for  a  higher,  16,  lSfr 

2.  If  Demurrer  or  Iflue  joined  upon  the  Plea  per  dar- 
rein continuance,  This  is  a  Waiver  of  the  firft  Plea, 
if  it  were  to  Iffue,  not  fo  if  it  were  to  Demurrer, 

8;i 

mite. 

Vide  25nro»  ant>  f  Imci 

mill.    Vide  ©Cbifc, 

2.  Where  a  Power  to  revoke  by  Writing  doth  not  ne- 
ceffarily  require  a  Deed,  but  may  be  executed  by 
a  Will,  312,  313 

fflitnefteg. 

1.  In  Cafes  of  general  Concernment,  as  for  common 
Modus  Dccimandi,  or  the  like  the  Freeholders,  In- 
habitants, or  Parilhioners,  are  not  allowed  for  Wit- 
neffes  one  for  another,  92 

2.  The  King's  Certificate  of  a  Matter  of  Faft,  under 
his  Sign  Manual,  is  Teftimony  without  Exception, 

213 

3.  If  a  Witnfefs  d6  depofe  that  the  Defendant  did 
follicit  a  Juror  to  appear,  and  to  do  him  rcafonablc 
Favours,  or  Words  to  the  likeEffeft,  this  is  no  fuffi- 
cient  Proof,  nordireft  enough  to  make  a  Crime,  204 
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4.  If  Wafte  be  brought  in  Dorfetjbire;  and  Iflue  be 
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tions taken  to  Pleadings,  and  upon  other  Matters  in 
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